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Page 7, lines 3-12:
Delete all. material.
Insert a new bill section to read:
"* Sec. 12. AS 47.17.050 1is amended to read:

Sec. 47.17.050. IMMUNITY. Except as provided 1in
(b) of this section, a [A] person who, 1in good faith,
makes a report under this chapter, permits an interview
under AS 47.17.027. or [WHO] participates 1in judicial
proceedings related to the submission of reports under
this chapter, 1is immune from [ANY] civil or criminal
liability that [WHICH] might otherwise be incurred or
imposed, except that a person who knowingly makes an
untimely report 1is not immune from civil or criminal
liability based on the delay in making the report.”

Page 9, lines 8-12:
Delete all material.
Insert a new subsection to read:
:2(13) "maltreatment™ means an act or omission
that causes, or could cause, a child to be a child
in need of aid under AS 47.10.010(a)(2) 1if the act

were committed by a person responsible for the
child"s welfare;"

Page 9, lines 22 - 25:

Delete all material.



PROPOSED AMENDMENTS TO CSSB 450 dJudiciary™ am
(Consensus Reac eﬁ Dup{lng 4/10/83 HESS C(ommltteeyWo& Session)

Page 1, line 21, after "reports":

Insert "before making a report required under this
chapter to the department”

Page 3, line 23:
Delete "a new section"

Insert "new subsections”

Page 3, line 26, after "school":

Insert "or school district”

Page 3, line 28, after ™"school":

Insert "or school district”

Page 4, line 1, after "student™:

Insert "or on the premises of a school within the
district 1in whichthe child is enrolled as a student”

Page 4, lines 1-2:

Delete "at the conclusion of its investigation"”

Page 4, line 3, after "enrolled":

Insert "immediately after the agency determines that a
child has been abused or neglected under the circumstances set out

in this section"



Page 4, line 5, after through line 11:

Delete all material.

Insert "If the notification 1involves a person in the
teaching profession, as defined in AS 14.20.370, the law
enforcement agency shall send a copy of the notification required
under this subsection to the Professional Teaching Practices

Commission."

Page 4, after line 11:
Insert a new subsection to read:

"(9) A person required to report child abuse or
neglect under (a) of this section who makes the report
to the person®s job supervisor or to another individual
working for the entity that employs the person 1is not
relieved of the obligation to make the report to the
department as required under (a) of this section.”

Page 4, line 24, after "district":

Insert "at least once every five years"”

Page 5, line 9, after "(6)":

Insert "a brief description of"

Page 6, line 16, after "custodian":

»

Insert "if the department or law enforcement agency
provides written certification to the school officials that (1)
there is reasonable cause to suspect that the child has been abused
or neglected by a person responsible for the child"s welfare, or
as a result of conditions created by a person responsible for the
child"s welfare; (2) the interview at school is a necessary part
of the investigation to determine whether the child has been abused
or neglected; and (3) the 1interview at school 1is 1in the best

interests of the child"



"o,

Page 6, line 17, after "official

Delete "may

Insert "shall"

Page 6, line 20, after
Insert “"Immediately after conducting an interview
authorized under this section, the department or agency shall make

every reasonable effort to notify the child"s parent, guardian, or
custodian that the interview took place.”

Page 7, line 16, after "liability":

Insert "for the child abuse or neglect”

Page 8, lines 8-9:
Delete "knowing of the circumstances giving"

Insert "and who knows or should have known that the
circumstances give"

Page 8, lines 11 - 16:
Delete all material.

Renumber following sections accordingly.

«

Page 9, line 7, after "and
Delete "within”

Insert "no later than"



Page 9, lines 13 - 16:

Delete all material.

Renumber following subsections accordingly.

Page 9, line 19, after "to":
Delete "suspect™”

Insert "believe"
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ANCHORAGE

SCHOOQOL DISTRICT

4800 DeBarr Avenue
P.0. Box 196614
Anchorage, Alaska 99519-6614
AREA CODE [907] 333-9561

April 16,1990 -

Representative Johnny Ellis, Chairman
Health, Education & Social Services Committee

SCHOOLBOATfIO

s e House of Representatives
Staien R*cnjia; PO BOX V
Vicr PAKlefit Juneau, Alaska 99811
cm>%@w
Dear Mr. Ellis:
£>»/ry* '00Sirt
Truiuik
ity Sruoitin) The Anchorage School District is very appreciative of the opportunity to
o st provide input on Senate Bill 450. The work we accomplished last week
Put PHittnl : through the meeting on April 10 in Juneau, and the subsequent telephone
that, ST ; conversations with Commissioner Myra Munson and Ms. Laurie Otto has
Wﬂﬂ i been very useful in developing suggestions for changes to Senate Bill 450.
19U-w
pesiviesH.wr While we have not seen the final draft of the entire bill, we are supportive
WHiMGet*; AHO, ; of the proposed amendments agreed to last week by Commissioner
Munson, Ms. Otto, and the Anchorage School District. At the same time

we realize our efforts are just a portion of the public input in this process.

The District's legal counsel has informed us of continuing legal concerns
about the constitutional issues relative to the Broposed definition for the

term or terms 'Cause to Believelor Reasonable Cause to Suspectl we
also understand the Attorney General's office has researched the issue and
believes it is constitutionally sound. We will leave to the legal
community the debate on constitutional issues. We are supportive of the
proposed revised draft of the legislation because we feel it is beneficial for
the welfare and safety of students which is and always has been our
primary concern in this matter.

If we can be of further assistance, please let us know. Again, we appreciate
the opportunity to be involved in the review and discussion on Senate

Bill 450.
Sincerely,

Mike Malone
Assistant Superintendent Special Assistant

of Instruction for Organizational Development

mt



The Alaska School Nurse Association does not support Senate Bill 450
regarding reporting and investigation of child abuse and neglect, This

bill does notenccutage cooperation between school districts, lav enforcement
agencies, and social services agencies. Those agencies r.eed to work

closely together to benefit and protect students.

Senate Bill 450 does not improve the clarity of definitions ar.d still needs
more revision. The following terms need to be defined: 1immediately,
maltreatment, 1investigations. The social service agency needs school nurses
who are trained to identify child abuse and neglect to conduct appropriate
and effective investigations to gather the facts to report to the Division
of Family ar.d Youth Services. Xf school nurses were not available to
gather this information then Df'YS would be even more overwhelmed than

they are today. Now school nurses are talking to answering machines
because they cannot get an intake screer.er and sometimes must wait

two days to get a call back. Teachers cannot wait for DFYS to call back
when they must be in class "with 30 students,

Please reconsider better definitions for this important Senate Bill.
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that a "high degree of certainty" is a sig-
nificantly stricter standard than the pro-
posed "substantial certainty,” it fails to
cite convincing or binding authority for this
assertion. Before we can find misdirection
of the jury, we must be convinced from the
entire record that the trial’s result would
probably have differed. See Bohiman v.
American Family Mutual Insurance Co,,
61 Wis.2d 718, 729, 214 N.W.2d 52, 58-59
(1974). Because we determine that the dif-
ference, if any, between the two standards
would have had no effect on the trial’s
outcome, we uphold the trial court's ver-
sion of the intent instruction.

Judgment and order affirmed.

©of

135 Wis.2d 266

STATE of Wisconsin,
Plaintiff-Respondent,

V_
Richard HURD, Defendant»Appe)lanb
No. 86-0558-CR. =. m

Court of Appeals of Wisconsin. :

*

Submitted on Briefs Aug. 1, 1986.
Opinion Released Nov. 18, 1986.
Opinion Filed Nov. 18, 1986.

Defendant was convicted in the Circuit
Court, Trempealeau County, Robert W.
Radcliffe, J., of failing to report suspected
child abuse, and his motion for postconvic-
tion relief was denied. Defendant appeal-
ed. The Court of Appeals, Myse, J., held
that: (1) statute prohibiting failure to re-
port suspected child abuse is not unconsti-
tutionally vague; (2) failure to instruct jury
that State was required to prove that de-
fendant acted wilfully in failing to report
suspected child abuse relieved State of por-
tion of its burden of proof, thus denying
defendant due process so as to require new

y S&L, n
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trial; but (3) whether defendant wilfully
failed to report suspected child abuse was
question for jury.

Reversed and remanded.

1. Constitutional Law *=48(1)

There is strong presumption favoring
constitutionality of statute, and, if possible,
reviewing court will interpret statute to
preserve it.

2. Constitutional Law «=»258(2)

Due process mandates that criminal
statute be sufficiently definite to give per-
son of ordinary intelligence who seeks to
avoid its penalties fair notice of conduct
required or prohibited. U.S.C.A. Const
Amends. 5, 14.

3. Criminal Law *=>13.1(1)

To avoid being impermissibly vague,
statute need not define with absolute clari-
ty and precision what is and what is not
unlawful. *

4. Criminal Law *=13.1(1)

Statute is not void for vagueness sim-
ply because there may exist particular in-
stances of conduct the legal or illegal na-
ture of which may not be ascertainable
with ease; it is enough if statute alerts
person of ordinary intelligence to type of
conduct, active or passive, that is pro-
scribed. -

Reasonable cause requirement, under
statute requiring person who has reason-
able cause to suspect child abuse to report
suspected abuse, examines totality of facts
and circumstances actually known to, and
is viewed from standpoint of, person pos-
sessing suspicion; thus, test becomes
whether prudent person would have rea-
sonable cause to suspect child abuse if
presented with same totality of circum-
stances as that acquired and viewed by
defendant. U.S.C.A. Const-Amends. 5, 14;
W.S.A. 48.981.

6. Infants *=>12
Use of reasonableness standard under
statute requiring reporting of child abuse



STATE v. HURD

Wis. 43

Cllt » 400N W Jd 41 (WU-App. 19M)

by f>erson having reasonable cause to sus-
pect that child has been abused or neglect-
ed does not itself render statute unconstitu-
tionally vague. W.S.A. 48.981.

7. Infants *=12

Use of term "suspicion" in statute re-
quiring reporting facts and circumstances
contributing to suspicion of child abuse
does not itself create unconstitutionally
vague statute. W.S.A. 48.981.

8. Infants *=12

Phrase “reasonable cause to suspect”
in statute requiring reporting of child
abuse by person who has reasonable cause
to suspect cbuse is readily ascertainable
and understandable standard involving be-
lief that ordinary person would reach as to
existence of abuse, and thus, statute suffi-
ciently alerts person of ordinary inte!’
gence as to what conduct is required so
that statute is not unconstitutionally
vague. W.S.A. 48.981.

9. Criminal Law *=>817
Objection to jury instructic s is not
waived where instructions misstate law.

10. Criminal Law *=1038.1(2)

Notwithstanding waiver of objection to
instruction, reviewing court in its discretion
may consider whether error is so plain or
fundamental that it affects defendant’s
substantial rights and so mandates rever-
sal. W.S.A. 901.03(4).

11. Criminal Law *=1165(1)

Reviewing court may find error of con-
stitutional dimension harmless only if it is
able to determine that there is no reason-
able possibility that error contributed to
conviction.

12. Constitutional Law *=266(7)

Due process clause protects against
conviction except upon proof beyond rea-
sonable doubt of all elements of charged
offense.

13. Infants *=20

To convict defendant of failing to re-
port child abuse that defendant had reason-
able cause to suspect. State is required to
prove beyond reasonable doubt that de-

fendant not only failed to report suspected
child abuse, but that defendant did so wil-
fully. W.S.A. 48.981.

14. Constitutional Law *=268(11)

Criminal Law *=1038.2

Infants *=20

Failure to instruct jury that State was
required to prove that defendant acted wil-
fully in failing to report suspected child
abuse relieved State of portion of its bur-
den of proof, allowing jury to convict de-
fendant simply because he failed to repoit
abuse, thus denying defendant due process
and affecting substantial right so as to
require remand for new trial, even though
defendant failed to object to lack of instruc-
tion. U.S.C.A. ConstAmends. 5, 14;
W.S.A. 48.981.

15. Statutes *=176
Interpretation of statutory words is
question cf law.

16. Statutes *=181(1)

Primary goal of statutory interpreta-
tion is to ascertain and give effect to legis-
lature’s intent

17. Statutes *=208
"Wilfully” must be defined within con-
text of statute in which it was used.

18. Infants *=13

"Wilfully’” requirement for conviction
of failing to report suspected child abuse
allows defendant to raise defenses such as
mistake, neglect, or misadventure that
caused failure to report, but does not allow
defense that defendant was unaware of
statutory duty to report child abuse.
W.S.A. 48.981, 48.981(6), 939.23(3. 5), 939.-
43.

Sec publication Word* and Phrase*

for other judicial construction* and

definition*.
19. InfnnU *=20

Evidence that counselor at youth ranch
told defendant, the administrator at ranch,
on several occasions that another employee
was making "advance*” toward boys and
that defendant had previously expressed
his low opinion of competency of law etv
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forcement and social service agencies
raised jury question as to whether defend-
ant wilfully failed to report suspected child
abuse. W.P.A. 48.981.

Richard Hurd, Glenn L. Cushing, asst,
state public defender, Madison, for defend-
ant-appellant

LaVeme Michalak, dist atty., Whitehall,
for plaintiff-respondent, State of Wiscon-
sin.

Before CANE, PJ., LaROCQUE and
MYSE, JJ,»

MYSE, Judge.

Richard Hurd appeals from a judgment
convicting him of failing to report suspect-
ed child abuse and from an order denying
his motion for postconviction relief. Hurd
argues that the charging statute is uncon-
stitutionally vague, that the trial court
erred by failing to instruct the jury on an
element of the offense, and that there was
insufficient evidence to convict We con-
clude that the challenged statute is consti-
tutional and that there was sufficient evi-
dence to convict However, because the
trial court's error in failing to instruct on
an element of the offense violated Hurd’s
constitutional right to due process, the
judgment and order are reversed and the
cause remanded for a new trial.

Richard Hurd is the administrator of the
Berean Christian Ranch and the Berean
School. In 1984, six boys resided at the
youth ranch with ages ranging from seven
to nineteen. Also residing at the ranch
were two adults, Kenneth Murray, a young
counselor, and Tom Chrystal. Chrystal
was convicted of sexually assaulting cer-
tain boys at the youth ranch. Hurd was

1. Upon xder of the Chief Judge, this has been
tuued as a three-judge opinion pursuant to see.
<09.41(3). Stats.

2. Hurd challenges the constitutionality of sec.
4S.981 on other grounds. He claims that the
statute’s undefined phrase 'reason to believe' is
also vague and fails to notify a person of ordi-
nary intelligence of thbr conduct required by the
statute. The statute" use of 're/son to believe*

400 NORTH WESTERN REPORTER, 2d SERIES

charged with failing to report suspected
child abuse contrary to sec. 48.981, Stats.

At Hurd’s trial, Murray testified that he
had informed Hurd several times that
Chrystal was making "advances" toward
the boys. Murray stated further that after
witnessing an incident in which Chrystal
was lying on top of one of the boys with his
pants down, he told Hurd that he had per-
sonally observed one of the "advances” and
that he wanted something done about it.
One of the boys also testified that he had
informed Hurd of a sexual assault by
Chrystal. The jury convicted Hurd of the
offense.

Hurd first challenges the constitutionali-
ty of the charging statute, sec. 48.981. He
claims that the statute’s undefined phrase
"reasonable cause to suspect” is ambigu-
ous and vague.l As a result, he argues
that the statute fails to notify a person of
ordinary intelligence of the conduct re-
quired by the statute. We disagree.

[1,2) There is a strong presumption fa-
voring the constitutionality of a statute,
and if possible, a reviewing court will inter-
pret a statute to preserve it State v.
Popanz, 112 Wis.2d 166, 172, 332 N.w.2d
750, 753 (1983). Nevertheless, due process
mandates that a “criminal statute must be
sufficiently definite to give a person of
ordinary intelligence who seeks to avoid its
penalties fair notice of the conduct required
or prohibited." Id. at 173, 332 N.W.2d at
754. The proper test for determining
whether a statute is impermissibly vague
was recently set forth by our supreme
court in Popanz:

Before a court can invalidate a statute
on grounds of vagueness, it must con-
clude that "some ambiguity or uncertain-
ty in tht gross outlines of the duty im

it distinctly tied to those circumstances in
which it it probable a child is threatened with
abuse. Section 48.981(2), (JKa). Stats. Hurd
was neither charged nor convicted under this
aspect of see. 4S.9<|. Consequently, this issue
need not be addressed. See State v. Courtney.
74 WIOd 705. 71). 247 N.w.2d 714. 719-20
(1976); see alio Stole ex tel Orum/er v. Treffert,
85 Wn 2d 257. 271, 270 N.W.’d 402. 409 (1978).
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posed or conduct prohibited” appears in
the statutes, "such that one bent on obe-
dience may not discern when the region
of proscribed conduct is neared, or such
that the trier of fact in ascertaining guilt
or innocence is relegated to creating and
applying its own standards of culpability
rather than tpplying standards pre-
scribed in the statute or rule."

I (quoting State v. Courtney, 74 Wis.2d

705, 711, 247 N.W.2d 714, 719 (1976)).

[3,4] Section 48.981 states in part:

@ [Aln ... administrator ...
reasonable cause to suspect that a child
seen in the course of professional duties
has been abused or neglected or having
reason to believe that a child seen in the
course of professional duties has been
threatened with an i.ijury and that abuse
of the child will occur shall report as
provided in sub. (3)....

(3%a) Referral of report of suspected
child abuse or neglect Persons required
to report ... shall immediately contact

. and shall inform the agency or de-
partment of the fact and circumstances
contributing to a suspicion of child
abuse or neglect or to a belief that abuse
will occur.... [Emphasis added.]

It is true that the statute does not d-tfine
"reasonable cause to suspect" How *Vir,
a statute need not define with absolute
clarity and precision what is and what is
not unlawful conduct Courtney, 74
Wis.2d at 710. 247 N W.2d at 718. A stat-
ute is not void for vagueness simply be-
cause "there may exist particular instances
of conduct the legal or illegal nature of
which may not be ascertainable with ease."”
Id at 711, 247 N,W.2d at 719. It is enough
if the statute alerts a person of ordinary
intelligence to the type of conduct, active
or passive, that is proscribed. 1d at 713,
247 N.wW.2d 719.

Section 48.981's use of the phrase "rea-
sonable cause to suspect" fairly notifies a
person of ordinary intelligence that if there
u a reasonable basis to suspect that child

applied In other

. A limilar,an h*»
contexts Seeaéfarre Vﬁﬁ 117 Wii.2d 49&
501-02, 345 N.W.2d 498, 501 <CUpp.19g4), C

having

abuse has occurred, that person must make
a report to the appropriate agency.
Whether a person possesses a reasonable
suspicion that child abuse has occurred is
not subject to misunderstanding. This re-
quirement examines the totality of the
facts and circumstances actually known to,
and as viewed from the standpoint of, that
person.* See, eg. State v. Lossman, 118
Wis.2d 526, 543, 348 N.wW.2d 159, 167
'1984). Thus, the test becomes whether a
prudent person would have had reasonable
cause to suspect child abuse if presented
with the same totality of circumstances as
that acquired and viewed by the defendant.
Under this statute, conviction is only per-
mitted when, under the totality of the cir-
cumstances presented to the defendant, a
prudent person would have had reasonable
cause to suspect child abuse.

[5] The use of the standard of reason-
ableness does not in itself render sec. 48-
981 unconstitutionally vague. This stan-
dard is employed in a number of statutes
including disorderly conduct (unreasonably
loud), refusing to aid an officer (reasonable
excuse), arrest without warrant (reasonable
grounds to believe), and the statutory defi-
nition of "reasonably belioves." See secs.
947.01, 946.40, 800.02(6), and 939.22(32),
Stats. Testing information actually pos-
sessed by a defendant against the standard
of reasonableness is not so ambiguous or
vague as to preclude a citizen from con-
forming his conduct to that required by the
law.

[6] Nor does use of the term "suspi-
cion" create an unconstitutionally vague
statute. This is a nontechnical term com-
monly used and understood by the general
populace. It is not a term of art that
requires legal expertise to comprehend its
meaning. Absent ,-itui.ry definition, the
common and approved meaning of a non-
technical word may be ascertained by ref-
erence to a recognized dictionary. State v.
Khlen/eldt, 9- Wis.2d 347,350, 288 N.W.2d

drmtd. 471 u.s. 1067. 105 s.ct. 2144, s5 LEd. 24
SOl (198SH State ttoU €K 115 wixaa a4y

445-56. 340 N.W.2d 516, 5J9-21 (J983).

—*

yj
yl
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78G, 790 (1980); tee also sec. 990.01(1),
Sta's. "Suspicion" is defined as u "belief
or “pinion based upon facts or circumstanc-
es which do not amount to proof." Black’s
Law Dictionary 1298 (5th ed. 1981); see
also Gordon v. Gordon, 270 Wis. 332, 343,
71 N.W.2d 386, 392 (1955). It is a concept
dealing with the degree of certainty with
which one holds » belief or opinion.

400 NORTH WESTERN REPORTER, 2d SERIES

fects a defendant’s substantial rights and
so mandates reversal. Id.; sec. 901.03(4),
Stats. A reviewing court may find an er-
ror of constitutional dimension harmless
only if it is able to determine that there is
no reasonable possibility that the error con-
tributed to the conviction. State v. Dyess,
124 Wis.2d 525, 542, 370 N.W.2d 222, 231-
32 (1985).

(7] The phrase "reasonable cause to [12-14] The due process clause of the

suspect” is a readily ascertainable and un-
derstandable standard that involves a be-
b'ef, based on evidence but short of proof,

, that an ordinary person would reach as to

Lthe existence of child abuse. Therefore,
sec. 48.981 sufficiently alerts a person of
ordinary intelligence as to what conduct is
required. See Courtney, 74 WL«.2d at 713,
247 N.W.2d at 719.

Next, Hurd argues that the trial court
erred by failing to instruct the jury on the
element of "wilfully." The penalty provi-
sion of sec. 48.981 states:

(6) Penalty.
lates this section by failure to report as
required may be fined not more than
$1,000 or imprisoned not more than 6
months or both. [Emphasis added.]

The state concedes that “wilfully” is an
element of the offense of failing to report
suspected child abuse under sec. 48.981.
However, the state argues that Hurd has
waived this error by failing to timely object
at trial to the jury instructions as given.
See secs. 972.10(3) and 805.13(3), Stats. Al-
ternatively, the state claims that this error
was harmless.

[8-11] A trial court has broad discre-
tion in instructing the jurv. State v. Dan-
forth, 125 Wis.2d 293, 2y<. 371 N.W.2d 411,
414 (CLApp.1985). Nevertheless, instruc-
tions should fully and fairly state the law
that applies to the case. Id. It is well
established that an objection to jury in-
structions is not waived where the instruc-
tions misstate the law. State v. Moriarty,
107 Wi».2d 622. 630. 321 N.w.2d 324, 329
(CLApp.1982). Moreover, notwithstanding
waiver, a reviewing court in its discretion
may consider whether an error in instruc-
tion is so plain or fundamental that it af-

United States Constitution protects against
conviction except uprn proof beyond a rea-
sonable doubt of all elements of the
charged offense. State v. Ivy, 119 Wis.2d
591, 608, 350 N.W.2d 622, 631 (1984).
Here, the state was required to prove be-
yond a reasonable doubt that Hurd had not
only failed to report suspected child abuse,
but that he had done so wilfully. Under
the instructions given by the trial court,
the state was relieved of the latter burden.
See Moriarty, 107 Wis.2d at 631, 321
N.W.2d at 329. Thus, the jury was allowed
to convict Hurd simply because he had

Whoever wilfully vio-gaijeq to report This is neither the offense

with which he was charged nor the legisla-
ture’s intent in enacting sec. 48.981 as indi-
cated by the inclusion of "wilfully" within
the statute. Hurd was denied an opportu-
nity to present defenses negating the wil-
fulness element because the jury was not
advised that this was an element of the
offense. The error in instruction violated
Hurd's right to due process and so affected
his substantial rights. Id.; see also Moris-
sette v. United States, 342 U.S. 246, 274—
76, 72 S.CL 240, 255-56, 96 L.Ed. 288
(1952).  Accordingly, we conclude thar
there is a reasonable possibility that the
error in instruction contributed to Hurd’s
conviction. Hurd is therefore entitled to a
new trial.

[15,16] Having determined that the tri-
al court erred by failing to instruct on the
wilful element, this court must next ad-
dress the meaning of this term within the
context of sec. 48.981. The interpretation
of statutory words is a question of law.
State ex rrl. Brockway r. Milwaukee
County Circuit Court, 10f Wis.2d 341,
344, 313 N.W.2d 845, 847 (Ct.App.1981).
The primary Kc°al of statutory interprets-
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tion is to ascertain
legislature 3 intent

Hurd contends that “®ilfully® “should be
construed to mean that a defendant inten—
tionally violated a known legal duty. It is
well established that ignorance of th
i ense to a violation thereof.

‘7 106 %i%l 318 N.Ww.2d
13, 21 (1982); Iﬂé 108 Wis.2d
675, 683, 324 N.W.2d 289, 292 (CtApp.
1982). If the legislature had wished to
make ignorance of the law a defense to a
crime, itwould have done so more clearly
and less ambiguously than simply using
the term "wilfully. ™ Rules of common law
are not to be changed by doubtful implica—
tion and to give such effect to a statute,
clear and preempto-

alu give effect to the

v, FOEN
ry. 56 Wis@a 227,
201 N.W.2d 593, 597 (1972); Sec.
939.10, Stats.

[17] "Wilfully’”’must be defined within

the con%‘lﬂﬂﬁrum in which it is
used. y 127 Wis.2d ,
378 N.W.2d 691, 694 (1985),

y - U.s. , 106 S.CL 1651, 90
L.Ed.2d 194 (1986). Section 48.981 creates
an offense for certain individuals who fail
to report possible child abuse if they have
reason to suspect that such child abuse has
occurred. By adding the term "wilfully,”
the legislature made the offense punishable
only if such individuals "wilfully violate
this section by failure to report as re—
quired.... ™ Section 48.981(6), Stats.

[18] "[WJilfully" as used
981(6) means |%m as defined in
sec. 939.23(3).* y 127 '@ Za%
210-13, 378 N.W.2d at 6%;
Black®s Law Dictionary 1434 (5th ed. 1981);
Webster®s New World Dictionary 1627 (2d
ed. 1980). Section 939.23(3) defines "inten—
tionally" aa: ~[T]he actor either has a pur—
pose to do the thing or cause the result
specified or believes that his act, ifsuccess—
ful, will cause that result.” Thus, a de—
fendant charged under sec. 48.981 may
raise defenses such a3 mistake, neglect, or
misadven that caused the failure to
report. sec. 939.43, Stats. It is not a

in sec. 48.-

4. The legWUturc hat recently deleted the term
"wilfully* from tee. 48.9*1(6) and inserted the

defense to this offense, however, that the

defendant was unaware of the statut[)d,4

mreport suspected child abuse. )
sec. 939.23(5), Stats.

Such a construction of sec. 48.981 is con—
sistent with the legislature®s intent. When
created in 1965, sec. 48.981(6) originally
stated, "Anyone knowingly and wilfully vi—
olating this section by failing to re—
port " Laws of 1965, ch. 333, sec. 3 at
584. In the statute3 1977 revision, the
legislature deleted "knowingly.” Laws of
1977, ch. 355, sec. 4 at 1412 Additionally,
the legislature stated that sec. 48.981 was
intended to "protect the health and welfare
of children by encouraging the reporting of
suspected Id abuse and child ne—
glect. ...7” Iy sec. 1at 1409. The legisla—
ture®s deletion of "knowingly”“and the stat—
ed purpose of sec. 48.981, indicate that the
legislature did not intend ignorance of the
statute to be a defense. Rather, this dem—
onstrates that the legislature intended to
hold accountable those persons who reason—
ably suspect child abuse and intentionally
fail to notify the appropriate agencies.

Finally, Hurd argues that the evidence
adduced at trial was insufficient to support
his conviction. He asserts that the state
failed to prove an element of the offense,
that is, that he willful i to report
suspected child abuse. y 119 Wis.2d
at 607, 350 N.W.2d at 631. This argument
rests on Hurd 3 erroneous definition of
“fiilfully,” as an intentional violation of a
known legal duty. Nevertheless, because
this argument raises a double jeopardy is—
sue, this court must determine whether
under the correct definition of “filfully,”
]:dare was sufficient evidence to convict.

The test for sufficiency of the evidence is
whether a reviewing court can conclude
that a reasonable trier of fact could be
convinced of a defendant®s guilt beyond a
reasonable doubt by the evidence that it
gﬁé joht to believe and accept as true.

IFysa. 124 Wis.2d 681, 694, 370
N.W.2d 745, 751 (1985). Evidence is to be
considered in a light most favorable to the

term "Intentionally.* 1985 Wi*. Act 29, sec. 926

at 237.
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state and the conviction. |d The credibili— L. Snyder, J.1,declared alleged father to be

ty of the witnesses and the weight of the
evidence is echdively for the trier of fact
to determine.

father of child whose paternity was in dis
pute, and alleged father appealed. The
Court of Appeals, Nettesheim, J., held that:

[19] The evidence adduced at Hurd"s (1) testimony of mother was sufficient to

trial was sufficient to prove that he had a
reasonable cause to suspect child abuse
and that he willfully failed to report this
suspicion. At trial, Murray testified that
he had u,!d Hurd on several occasions that
Chrystal was making “&dvances" toward
the boys. One of the boys testified that he
had told Hurd of a sexual assault by Chrys—
tal. Chry"tal testified that Hurd had stat—
ed that he had heard Chrystal was sexually
abusing the boys. Additionally, Murray
testified that Hurd had previously ex—
pressed his low opinion of the competency
of law enforcement and social service agen—
cies. From this testimony, the jury could
have reasonably inferred that Hurd had
wilfully failed to report suspected child
abuse.5

Judgment and order reversed and cause
remanded for a new trial.

0 lirrnwHMisnnM

135WisJd 280
In re the PATERNITY OF J.S.C.
B.A.C., Petitioner-Respondent,
r.
T.L.G., Respondent-Appellant.
No. 85-2343.
Court of Appeals of Wisconsin.
Argued Oct. 2, 1986.
Opinion Released Nov. 19, 1986.
Opinion Filed Nov. 19, 1986.
Review Denied.
Paternity action was brought The
Circuit Court, Waukesha County, Patrick

S. Hurd also argues that he Is entitled to a new
trial in the interest of justice pursuant to sec.
752.35, Stats. Because Hurd is entitled to a new
trial on other grounds, this court need not ad-
dress this issue. St* Gnus v. Hoffman. 227 Wis.
296. 300. 277 N.W. 663. 665 (1938).

establish that conceptive period occurring
during period of sexual activity between
mother and alleged father, even though
statutory presumptive period of conception
did not apply due to low birth weight of
child; (@) statute governing admissibility of
expert testimony relating to blood test re—
sults in paternity case did not contemplate
or require technicians who assisted in blood
testing process to be experts in examining
genetic markers; and (3) evidence was suf—
ficient to rendei it improbable that blood
test samples were exchanged, contam—
inated, or tampered with, so expert3 testi—
mony and report rei-ting to probability of
paternity of alleged father were properly
admitted.

Affirmed.

1. Children Out-of-Wed lock «=»53

Proof of conceptive period of child is
essential element of paternity case.

2. Children Out-of-Wedlock «=53 |

If child who 1is subject of paternity
proceeding is not full-term child, conceptive
period must be established by competent
evidence other than statutory presumption
as to conceptive period, but it is not essen—
tial that exact date of conception be prov—
en. W.S_A. 891.395.

3. Children Out-of-Wedlock «=53

Testimony of mother of child who was
subject of paternity proceeding that she
experienced her last menstrual period prior
to birth of child before she met alleged

1. Judge Snyder presided over all ihe hearings in
this case and his rulings form the basis for ihe
issues raised upon appeal. Judge Marianne
Becker, however, signed the judgment.
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PEOPLE of the State of Michigan,
Plaintiff-Appellant,

V.

Alfred CAVAIANI, also known as Lam—
bert Cavaiani, Defendant-Appeilee.

Docket No. 101942.
Court of Appeals of Michigan.

Submitted June 21, 1988.
Decided Nov. 7, 1988.
Released for Publication Dec. 16, 1988.

A psychologist wa3 charged with fail—
ing to comply with statute requiring him to
report suspected child abuse. The 52nd
District Court refused psychologist3 mo —
tion to quash complaint and warrant The
Oakland Circuit Court, Fred M. Mester, J.,
granted the psychologist leave to appeal
and reversed. After granting the State
leave to appeal, the Court of Appeals,
Kaufmai, J., held that; (1) statute ;equir-
ing reporting of suspected chiia abuse was
not overbroad or vague; (2) section of
child protection law which abrogated all
privileged communications except attorney
and client communications did not unconsti—
tutionally amend by implication statute cre—
ating psychologist-patient privilege; and (3)
abuse reporting requirement did not violate
any party's Fourth or Fifth Amendment
rights.

Reversed and remanded.

1. Constitutional LAW «=»48(3)

Where a statutory provision would oth—
erwise be unconstitutional, it is court3
duty to give statute narrow construction so
as to render it constitutional if such con—
struction is possible without doing violence
to legislature 3 interest in enacting statute.

2. Constitutional Law <J}*82(4)

A successful overbreadth challenge al—
lows a person charged with violating a
stnt. Te to escape punishment based on
First Amendment right of others impinged
upon by statute, even though under a nar—
rower. properly drawn statute, his own be—

havior could be punished because it is not
so protected. U.S.C.A. ConstAmend. 1

3. Constitutional Law «=>90.1(1)

To support an overbreadth challenge,
overbreadth of statute must not only be
real, but substantial as well, judged in rela—
tion to statute®s plainly legitimate sweep
where conduct and not merely speech 13
involved. U.S.C.A. ConstAmend. 1.

4. Constitutional Law «=>82(10)

Infants <3=12

Section of statute requiring psycholo—

gists and family therapists to report sus—
pected child abuse was a constitutionally
permissible invasion of a family"s First
Amendment right of privacy since a family
did not have a protected First Amendment
right to seek treatment for offender. M.C.
LA. 88722.623, 722.633(2); U.S.CA.
ConstAmend. 1.

5. Constitutional Law «=»42J2(1)

A person generally lacks standing to
challenge overbreadth of statute where his
own conduct is clearly within contemplation
of statutefggeven where some marginal ap—

plication llLstatute might infringe on Fine
Amendment activities. U.S.CA. Coiut
Amend. 1

6. Constitutional Law «=4232(1)

Defendant has standing to raise vague —
ness challenge to statute only if statute w
vague as applied to his conduct U.S.CA.
ConstAmend. 14.

7. Constitutional Law <*=48(4)

Even though statute may be 3usc
ble to impermissible interpretations, revc*
sal is not required ifstatute can be narrow—
ly construed so as to render it sufficiently
definite to avoid vagueness and defend—
ant3 conduct falls within that prescribed
by the properly construed statute. U.S.C.
A. ConstAmend. 4.

8. Statutes <E»47

A statute is not vague when the mean—
ing of the words in controversy can be
fairly ascertained by reference to judicial
determinations, common law, dictionaries,
treatises, or even the words themselves, if
they possess a common and generally ac*

SC
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ceptcd meaning. U.S.C.A. ConstAmend.

14.

9. Infants «»12

Words "reasonable cause © suspect”
in statute requiring psychologists to report
suspected child abuse provided psycholo—
gist fair notice of conduct expected and,
therefore, were not vague, in light of fact
that psychologist was told by his patient
that her father was fondling her breasts.
M.C.LA. 88722.623, 722.633(2); U.S.CA.
ConstAmend. 14.

10. Statutes <&=>142

Section of child protection law which
abrogated all privileged communications
except attorney and client communications
did not unconstitutionally amend by impli—
cation statute creating psychologist-patient
privilege. M.C.LA. Const. Art. 4, 825;
M.C.LA. &8330.1750, 722.631.

11. Infants «=12

Statute requiring psychologist to re—
port suspected child abuse did not violate
psychologist®s asserted Fourth Amendment
right to privacy from unreasonable seizure
of oral evidence. M.C.LA. &88772.623,
722.633(2); U.S.C.A. ConstAmend. 4.

12. Witnesses «>306

Psychologist convicted of violating
statute requiring reporting of suspected
child abuse had no standing to assert a

Fifth Amendment privilege. M._C.LA.
83722.623, 722.633(2); U.S.CA. Const
Amend. 5.

13. Criminal Low *=»393(1)

Any information a patient chose to di—
vulge to psychologist convicted of violating
statute requiring him to report suspected
child abuse was not protected by the Fifth
Amendment, since psychologist was not
agent of government M.C.LA. &8722.-
623, 722.633(2); U.S.C.A. ConstAmend. 5.

Frank J. Kelley. Atty. Gen., Louis J. Ca—
ruso, Sol. Gen., L Brooks Patterson, Pros.
Atty., Robert C. Williams, Chief. Appellate

« NATHAN J. KAL'F.MAN. formrr Court of Ajv
poll judge, tilting on the Court of Appeal* by
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Div., and Paul J. Fischer, Asst Pros. Atty.,
for the People.

Mueckenheim & Mueckenheim, P.C., by
Robert C. Mueckenheim, Detroit, for de-
fendant-appel lee.

James Gregard by Jerold Schrotenboer.
Jackson, for amicus curiae Pros. Attys.
Ass"n of Michigan.

Tom Downs, Lansing, for amicus curiae
Michigan Society for Psychoanalytic Psy-
chology.-

Colleen V. Ronayne, Pontiac, amicus cu—
riae Guardian ad Litem.

Before WAHLS, PJ,, and HOOD,
and KAUFMAN,* JJ.

KAUFMAN, Judge.

We granted the people leave to appeal
from the circuit court’s order declaring
M.C.L. 8722.633(2); M.S.A. 825.248(13)(2)
unconstitutional and dismissing the com—
plaint and warrant charging that defendant
failed to report an instance of suspected
child abuse, a misdemeanor.

Originally charged in the 52nd District
Court with failing to report as required by
3 3 of the Child Protection Law, M.C.L
3 722.623; M.S.A. 825.248(3), defendant
moved to quash the complaint and warrant
on the grounds that the statute was uncon—
stitutionally vague, overbroad, and that it
violated Const.1963. art. 4, 825. After the
district court denied defendant®s motion,
the Oakland Circuit Court granted defend—
ant leave to appeal and reversed. In turn,
this Court granted the people leave to ap—
peal on February 11, 1988, and we reverse
the order of the circuit court.

The victim"s mother initiated family ther—
apy with defendant after suspecting that
her husband had sexually molested their
9-year-old daughter. Defendant, a psy—
chologist and family therapist, rendered
therapy and treatment to the victim, the
victim3 mother and the victim*s father.

During individual therapy session* in
early 1966, the victim told defendant about

aulxnmrnt.
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recurring incidents inwhich her father fon—
dled her breasts. When defendant ques—
tioned the victim3 father about these alle—
gations at a therapy session, defendant

claims that the victim®s father made itclear

to defendant that if he had touched the

victim, such touchings were completely ac—
cidental and not done for the purpose of

sexual arousal or gratification.

The victim herself later reported her fa—
ther $ conduct to a school counselor, who
reported the incident to Protective Services.
A petition based on the victim"s allegations
of sexual abuse was filed in the probate
court. Contending that defendant had rea—
sonable cause to suspect that the victim
had been molested but had failed to report
the suspected child abuse as required by
M.C.L. 8§722.623; M SA. §25.248(3) of the
Child Protection Law, the county prosecut—
ing attorney"s office brought the disputed
misdemeanor charge of failure to report,
M.C.L 8722.633(2); M-SA. 8§25.248(13X2).
against defendant.

Section 3 of the Child Protection Law,
M.C.L 8722.623; M.SA. 825-248(3), re—
quires that

“ A physician, coroner, dentist,
medical examiner, nurse, a person li—
censed to provide emergency medical
care, audiologist, psychologist, family
thenpist, certified social worker, social
work technici®in, .chool administrator,
school counselor or teacher, law enforce—
ment officer, or duly reflated child care
provider who has reasonable cause to
suspect child abuse or neglect immediate—
ly, by telephone or otherwise, shall make

... (@] report ... of the suspected child

abuse or neglect to the department....

"@ The report shall contain the
name of the child and a description of the
abuse or neglect. If possible, the report
shall contain the names and addresses of
the child®s parents, the child3 guardian,
the persons with whom the child n-aide.i,
and the childs age. The report shall
contain other information available to the
reporting f*erson which might 3tablish
the cause of the abuse or neglect and the

manner in which the abuse or neglect
occurred.

"@ The report required in this
section shall be mailed or otherwise
transmitted to the county department of
social services of the county in which the
child suspected of being abused or ne—
glected is found.

") Upon receipt of a ... report of
suspected child abuse or neglect, the de—
partment may provide copies to the pros—
ecuting attorney and the probate court of
the counties where the child suspected of
being abused or neglected resides and is
found.

"(6) If the report indicates a violation
of section ... 750.145c of the Michigan
Compiled Laws, and the department be—
lieves that the report has bas s in fact,
the department shall transmit a copy of
the ... report to the prosecuting attor—
ney of the counties in which the child
resides and is found.””

Section 3 of the Child Protection Law
was amended by 19-i P.A. 418, 81 to
require psychologists and family therapists
to report. Prior to March 29, 1985, the
effective date of this amendment, practi—
tioners such as defendant were under no
statutorily imposed duty to report

Section 13 of the Child Protection Law,
M.C.L 8722.633(2); MSA. 825.24S03X2).
provides:

"A person required to report an in—
stance of suspected child abuse or ne—
glect who knowingly fails to do so is
guilty of a misdemeanor."

Defendant first claims, as he did below,
that the orotection law, M.C.

2.621 y MSA. 5 25.248(1)

y is unconstitutionally overbroad be—
cause it violates defendant 3 First Amend —
ment rights to associate in legal endeavors
and invades the privacy of the family and
those in association to cure private family
problems. Defendant argues that there is
no compelling sta e interest in "'suspicious"
behavior, whether or not the suspicion is
reasonable.
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[1] Legislative enactments are cloaked
with a presumption of constitutionality.

Where a statutory provision would other—

wise be unconstitutional, it is the Court®s

duty to give the statute a narrow construc—

tion so as to render ftconstitutional ifsuch
a construction is possible without doing
violence to the Legisl
acting the statute.
127 Mich.App. 749, 757, 339 N.W.2d 540
(1983).

(2) The doctrine of overbreadth is pri—

marily applied to First Amendment cases
where an overbroad statute prohfhi
\ el y protected conduct.
y 130 Mich.App. 710, 714, 344
N.W.2d 338 (1983), Iv. den. 419 Mich. 911
(1984). A successful overbreadth challenge
allows a person charged with violating a
statute to escape punishment based on the
First Amendment right of others impinged

upon by the statute although under a nar—
rower, properly drawn statute, his own be—

havior could be punished because it is not
S0 protected.

13] However, not every First Amend —

T, e
y 409

ment riWIJ r

lenge. pv W
Mich. 500, 534-535, 297 N.W.2d 578 (1980).
The overbreadth of a statute must not only
be real, but substantial as well, judged in

relation to the statute 3 plainly legitimate
sweep where conduc . Aot, ,m

is involved. B’@ndz V ma'
ﬁﬁﬁius U.S. 601, 614-615, 93 S.Ct 2908,

2917-2918, 37 L.Ed.2d 830 (1973).

R O]
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A family does not have a protected First
Amendment right to undertake a course of
action which may do little or nothing t
protect the child victim from continued
abuse.

The United States Supreme Court ha3
long recognized that a state has an interest
in protecting the welfare of children and in
seeing th3t they are safeguarded from
abuses which might prevent their growth
into free rw/ ~dev<»loped
citizens. @}wv ‘W}k 390 U.S.
629, 88 S.Ct. 1274, 20 L.Ed.2d 195 (1968).
Even assuming that the reporting require—
ment does invade the protected rights of
defendant and his patients, the state has
the constitutional power to regulate for the
well-being of its children. 390 U.S. at 637-
639, 88 S.Ct at 1279-1280.

We distinguish the cases cited by defend—
ant in support of his overbreadth argument
from the issue presented here. RWﬁ

3 this case to be analogous to GW
429 U.S. 589, 97 S.Ct 869, 51 L.Ed.2d

64 (1977), where physicians and patients
challenged the constitutionality of New
York statutes requiring that the state be
provided with the names and addresses of
all persons obtaining certain prescription
drugs. The United States Supreme Court
found that the statutes did not deprive
individuals of their right to seek medical
advice from their physician and obtain
needed medication. Accordingly, the Court

held that the patient-identification require—
ments did not invade any of the plaintiffs®

[4] While 83 does not prevent a psy-eonstitutional rights or liberties.

chologist or family therapist from treating
those of his patients who have engaged in
child abuse, there is little doubt that it
places such a patient at greater risk that
her or his misconduct will be discovered
and prosecution will follow. In the context
of a family, 83 invades its privacy to the
extent that the family members® collective
desire to seek treatment for the offender
and risk the continued abuse of the victim
rather than initiating criminal proceedings
may not be honored. However, we do not

believe that this invasion constitutes a con—

stitutionally impermissible violation of a
family 3 First Amendment right of privacy.

®) Further, a person generally lacks
standing to challenge overbreadth where
his own conduct is clearly within the con—
templation of the statute. This is so even
where there is some marginal application
which mighw First Amendment
activities. Eéb/, 417 U.S. 733. 94
S.Ct. 2547, 41 LEd.2d 439 (1974). In this
case, the victim told defendant, and the
victim & fauier did not deny, that the abuse
occurred. Therefore, defendant had more
than a "reasonable suspicion” of its occur—
rence. The Legislature intentionally used
"reasonable eause to suspect” as the
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threshhold for requiring a report in the

belief that public policy is better served by

investigating possibly unfounded reports of
child abuse than by failirg to investigate

where abuse may prove 13 have occurred.

Such an interpretation is consistent with

the remedial history of the statute, which

the Legislature amended to include psy—
chologists and family therapists following
the Attorney General 3 suggestion that
these professionals were not covered by

the terms of the original statute. See 0AG

1979-1980, No 5315, p 1075.

[6,7] Defendant next claims that the
Child Protection Law is void for vagueness
because it offers no reasonably precise
standard to those charged with adhering to
or enforcing the law. Defendant contends
that the phrase "reasonable cause to sus—
pect” is not clearly defined and does not
give him fair notice of w hat conduct the
statute prescribes. A vagueness challenge

must b 'r\e[il_ih,ﬁj.of the facts at
y 76 Mich.App.

hand.
552, 553, 257 N.W.2d 165 (1977), Iv. den.
402 Mich. 832 (1977). A defendant has
standing to raise a vagueness challenge to
a statute only if the s i \Mlﬂ,ﬁT
applied to his conduct. Wﬁev )
131 Mich-App. 69, 74, 345 N.W.2d 611
(1983). Even though a statute may be sus—
ceptible to impermissible interpretations,
reversal is not required where the statute
can be narrowly construed so as to render
it sufficiently definite to avoid vagueness
and where defendant 3 conduct falls within

that presm perly construed
statute. y

8] A statute &ich either forbids o
requires the doing an act in terms so
vague that men of common intelligence
must necessarily guess at its meaning and

differ as to its application violate A
ﬁﬂ jal of due process of law. W@V
m . 695 310 N.W.

108 Mi

2d 843 (1981);

App. 381, 382, 242 N.W.2d 584 (1976).
However, a statute is not vague when the

meaning of the words in controversy can

be fairly ascertained by reference to judi— stance. e.g., where,
cial determinations, the common law. dictio— plete within itslf,

Mich. 413
selves, if they possess a co gen—
erally accepted meaning. y 130

Mich.App. at 714, 344 N_.W.2d 338.

9] We find that the words "reasonable
cause to suspect” speak for themselves and
provide fair notice of the conduct expected
in reporting suspected child abuse. Based
upon the fact that defendant was told by
his patient, the victim, that her father was
fondling her breasts, the &3 reporting pro—
visions are not vague.

In this case, the cirauit court suggested
that defendant, in the course of exercising
professional judgment, might have conclud—
ed that the information supplied to him
indicating that the victim was being abused
was inaccurate or some kind of fantasy.
That hardly mu %es the statute vague or
overbroad. Defendant had reasonable sus—
picion of child abuse, but concluded that his
suspicions were not factually founded.
With respect to defendant"s legal obli—
gations under 83, it was not for him to
make this determination, but for the re—
sponsible investigative agencies, such as
the Department of Social Services, to make.
While defendant is free to decide that the
victim3 allegations are untrue for purposes
of rendering professional treatment, he is
not free to arrogate to himself the right to
foreclose the possibility of a legal investi—
gation by the state. The state has differ—
ent interests, and its sovereignty i3 offend—
ed by child abuse.

[10] Defendant next contends that 8§11
of the Child Protection Law, M.C.L.
8722.631; M_SA. 825.248(11), which abro—
gates all legally recognized privileged coin-
munica,on except that between attorney
and client for purposes of reports required
to be made, or the admission of evidence iIn
a civil child protection proceeding resulting
from such a report, also amends by implica—
tion the psychologist-patient privilege, M_C.
L. §330.1750; M.S.A. §14.800(750), in vio—
lation of our Michigan Constitution, Const.
1963, art. 4, 825. This claim is without
meri- Amendment by implication is not
constitutionally prohibited in ever) in—

R TE

naries, L causes or even the words them— Mich. 272, 292-293. 226 N_W. 899 (1929);
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Prossautor v Rearcs’s

W 92 Mich.App. 433, 444, 235

N,W.2d 318 (1979), Iv. den. 408 Mich 905
(1980).

Defendant"s last claim is that the Child
Protection Law is unconstitutional because
itviolates his Fourth Amendment and Fifth
Amendment rights, as well as those of his
patients.

[11]
that defendant and his clients have a
Fourth Amendment right to privacy from
unrm i ral evidence, cit—
ing tﬁ@% 389 U.S. 347, 88
S.Ct. 507,19 LEd.2d 576 (1967). However,

jd_case is readily distinguishable from
W here, no governmental eaves—
dropping or intrusion or electronic surveil —
lance was involved.

[12,13] With regard to the second
prong of the argument, we find the defend—
ant has no standing tmt%fv
/Gi nt privilege.

m 328 F.2d 280, 231-282 (CA 8,
1964), cert. den. 377 U.S. Wlﬁt
tﬁréE 746 ~ j

L LRy
715, 344 N.W.2d 788 (1984): '
138 Mich. 302, 305, 101 N.W. 588 (1904).
Moreover, defendant is not an agent of the
government therefore any information a

patient chooses to divulge to him is not
protected by the Fifth Amendment

We are concerned with the difficulty
pointed out by the circuit court of child
abusers in need of psychological counseling
who are dissuaded by the 83 reporting
provisions from obtaining unfettered ac—
cess to psychiatric services due to the risk
of prosecution for any abuse they have
perpetrated. However,

as notemm
V\' tes Supreme Court in
Wﬂg U.S. 157, 107 S.Ct. 515, 93
L.Ed,2d 473 (1986), the difficulty in analyz—
ing this problem under the Fifth Amend —
ment is that this approach fails to recog—
nize the essential link between coercive ac—
tivity of the state on the one hand and a
resulting confession by a defenda
other hand. In this regard, the
Court held that the flaw in this constitu—
tional argument is that itwould expand the

The fust prong of thisargument is

m¥ NORTH WESTERN REPORTER, 2d SERIES

previous line of voluntariness cases into a
far ranging requirement that courts must
devine a defendant®s motivation for speak—
ing or acting as he did even though there is

no claim that governmental conduct
coerced his decision. 479 U.S. at 165, 107
S.Ct at 521.

We congratulate the parties and amicus
curiae on their excellent briefs.

REVERSED and REMANDED.

172 MichApp. 718

Brian MONTGOMERY and Jill Mont-
gomery Plaintiffs-Appellants,

r

DEPARTMENT OF NATURAL RE—
SOURCES, Defendant-Appellee,

and

Department of
Transportation, Defendant.

Docket No. 102480.

Court of Appeals of Michigan.

Submitted May 4, 1988."
Decided Nov. 7, 1988.

Released for Publication Dec. 16, 1988.

Snowmobile operator who was injured
when snowmobile collided with motor ve—
hicle at intersection of snowmobile trail and
public roadway brought suit against state
Natural Resources Department which pro—
vided funds to maintain snowmobile trail.
The Court of Claims, John D. Payant, J..
granted Department 3 motion for summary
disposition based on defenses of govern—
mental immunity and recreational use act
Driver appealed. The Court of Appeals.
Weaver. J., held that () Department was
not grossly negligent and did not engage in
willful and wanton misconduct so as to
remove it from protection of Recreational
Use Act providing that landowner is not



PROPOSED AMENDMENTS TO CSSB 450 (Judiciary) am
(Consensus Reached During 4/13/90 ASD/HESS/Law Teleconference)

Page 7, lines 3-12:
Delete all material.
Insert a new bill section to read:
"> Sec. 12. AS 47.17.050 is amended to read:

Sec. 47_.17.050. IMMUNITY . Except as provided in
) ofF this section, a [A] person who, iIn good Tfaith,
makes a report under this chapter, permits n interview
under AS 47.17.027. or [WHO] participates in judicial
proceedings related to the submission of reports under
this chapter, is immune Ffrom [ANY] civil or criminal
liability that [WHICH] might otherwise be iIncurred or
imposed, except that a person who knowingly makes an
untimely report is not immune Ffrom civil or criminal
liability based on the delay in making the report._."

Page 9, lines 8-12:
Delete all material.
Insert a new subsection to read:
51(13) ""maltreatment'” means an act or omission
that causes, or could cause, a child to be a child

in need of aid under AS 47.10.010C(a)(2) 1if the act

were committed by a person responsible for the
child"s welfare;"

Page 9, lines 22 - 25:

Delete all material.



PROPOSED AMENDMENTS TO CSSB 450 (Judiciary) am
(Consensus Reached During 4/10/90 HESS Committee Work Session)

Page 1, line 21, after ''reports'™:

Insert ""before making a report required under this
chapter to the department™

Page 3, line 23:
Delete "'a new section"

Insert "'new subsections"

Page 3, line 26, after "'school':

Insert "or school district"

Page 3, line 28, after "'school':

Insert ""or school district"

Page 4, line 1, after "'student'':

Insert ""or on the premises of a school within the
district in whichthe child is enrolled as a student™

Page 4, lines 1-2:

Delete "at the conclusion of iIts investigation”

Page 4, lino 3, after "enrolled':

Insert ""immediately after the agency determines that a
child has been abused or neglected under the circumstances set out

in this section”



Page 4, line 5, after through line 11

Delete all material.

Insert "IFf the notification involves a person in the
teaching profession, as defined in AS 14.20.370, the 1aw

enforcement agency shall send a copy of the notification required
under this subsection to the Professional Teaching Practices

Commission."

Page 4, after line 11:
Insert a new subsection to read:

()} A person required to report child abuse or
neglect under @ of this section who makes the report
to the person®s jJjob supervisor or to another individual
working for the entity that employs the person
relieved of the obligation to make the report to the
department as required under @ of this section."

is not

Page 4, line 24, after "district':

Insert ""at least once every Tfive years"”

Page 5, line 9, after "(6)":

Insert ""a brief description of”"

Page 6, line 16, after "‘custodian':

Insert "if the department or law enforcement agency
provides written certification to the school officials that @
there iIs reasonable cause to suspect that the child has been abused
or neglected by a person responsible for the child"s welfare, or
as a result of conditions created by a person responsible for the
child"s welfare; (@ the interview at school 1iIs a necessary part
of the investigation to determine whether the child has been abused
or neglected; and @) the iInterview at school is In the best

intorests of the child”



Page 6, line 17, after "official":

Delete "'may

Insert "‘shall™

Page 6, line 20, after

Insert “"Immedir tely after conducting an interview
authorized under this section, the department or agency shall make
every reasonable effort t= notify the child"s parent, guardian, or
custodian that the iInterview took place._."

Page 7, line 16, after "liability':

Insert ""for the child abuse or neglect™

Page 8, lines 8 -9 :
Delete "knowing of the circumstances giving"

Insert ""and who knows or should have known that the
circumstances give™

Page 8, lines 11 - 16:
Delete all material.
Renumber Tfollowing sections accordingly.
%
Page 9, line 7, after "and":
Delete "“‘within"

Insert "'no later than"



Page 9, lines 13 - 16:
Delete all material.

Renumber following subsections accordingly.

Page 9, line 19, after "'to':
Delete "'suspect"

Insert ""believe”
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ANCHORAGE SCHOOL DISTRICT®S ANALYSIS
AND COMMENTS ON SENATE BILL 450

AND PROPOSED CHANGES TO AS 47.17,010 ET SEQ.-

The recently issued report from the grand jury which has
been investigating the issues arising out of the Carlson incident
in Anchorage contains two basic conclusions, both of which have
been previously and consistently asserted by the Anchorage School
District: (@D) it iIs essential that there be iInter-agency
cooperation between school districts, law enforcement authorities,
and social services agencies if the common goal of protecting
children from abuse and neglect is to be realized, and (2) that the
provisions of AS 47.17.010 et sea, are vague and confusing as
presently written.

Unfortunately, Senate Bill 450 frustrates, instead of
promotes, inter-agency cooperation. Instead of providing
mechanisms which woulld encourage greater cooperation, the Bill
resorts to imposing additional legal duties, pretty much
unilaterally upon school districts. Instead of iImproving the
clarity of existing legislation by providing clear definitions, the
Bill uses more vague language and adds terms even more confusing
than those already contained iIn the statute. The only clearly
discernable intent of the proposals contained in Senate Bill 450 is
the desire to increase ar.d make easier the prosecution of persons
who make judgment calls concerning when to report suspected abuse
and neglect through second-guessing by police and prosecutors. The
amendments do nothing to iIncrease protection of children, nothing

to fTacilitate cooperation between agencies, and nothing to assist



the persons required to report to better understand their
obligations.

In the remainder of this Memorandum, the Anchorage School
District presents its analysis of Senate Bill 450, and proposes,
instead, provisions which would facilitate inter—-agency cooperation
and remove, rather than increase, uncertainty and confusion in the
meaning of statutory terms.

SECTION 1 (AMENDMENT TO AS 47.17_.0105

The purported expression of intent added to AS 47.17.010
which concerns the distinction between reporting and investigating
child abuse and neglect requires further comment.l As drafted, the
Senate Bill ignores the Tfact that school districts, as well as
social services and law enforcement authorities, have lawful and
legitimate needs to iInvestigate suspected child abuse or neglect.
In the case of school districts, it is iImperative that as an
employer, the District to be able to identify, substantiate, and
provide a basis for action against any employees who may have
committed reportable acts against students. Indeed, the school
district™s iInterest is even broader. As 1In the Carlson case, the
District needs to be able to develop iInformation which may
appropriately be used to terminate employment status even though it
may r.ot constitute a criminal act or be otherwise reportable under
Title 47. Teacher tenure statutes and procedures require that the

school district, as employer, develop its own independent factual

1 The 1inclusion iIn the purpose section of references to
"mental injury” and to ""maltreatment,” will be addressed in the
remarks pertaining to Section 20, below.
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basis for taking personnel action. AS 14.20.180. These statutes
place a heavy burden on school districts to prove misconduct in

terminating a tenured teacher. The District also has an obligation

to protect students.

The school district cannot legally rely upon
investigations done by other agencies and have any hopeof
prevailing iIin contested employment proceedings. Accordingly, the
implication in the Senate Bill that social services and law

enforcement authorities are the only agencies which should be
investigating child abuse or neglect does not accommodate a school
district™s iImportant iInterest in removing an abuser from contact
with students and terminating the employment relationship.
Instead, school districts have vital interest iIn develcpiny
information which will enable them to take effective employment
action to protect students. Hopefully, iIn cases involving criminal
wrongdoing, such investigations can be done jointly with
appropriate law enforcement agencies.

The suggestion that school districts are incapable of
conducting appropriate and effective investigations in this area
for purposes of successfully undertaking employment action is
contradicted by Section 7 of the Bill which requires school
districts to conduct training programs of their employees
concerning the laws relating to abuse and neglect, techniques for
recognizing and detecting abuse and neglect and other related
subjects. Additionally, the school district has counselors,
nurses, and administrators who have experience in and

responsibility for investigating a range of matters that require
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fair and effective interview techniques. In addition to employment
matters, school district personnel must investigate student
misconduct that might result iIn serious discipline or suspension.

It is clear that there is a distinction between the right
and necessity of iInvestigating on the one hand and the obligation
to report on the other. This 1is the valid point which should be
made clear iIn an Amendment to AS 47.17.010. Accordingly, that
section should be amended to read as follows:

[In lieu of the language iIn Senate Bill No.

450 beginning, it is not the intent . . .",
AS 47_.17.010 should be amended to read as
Ffollows:

The Legislature recognizes that social service
agencies, law enforcement authorities, and
school districts, all share the common goal of
protecting children and all have different
primary purposes whose achievement is designed
to promote that common goal. The Legislature
further recognizes that 1In achieving their
primary purposes, social service agencies, law
enforcement authorities, and school districts
must be able to obtain accurate and reliable
information concerning child abuse and
neglect, and that such iIinformation frequently
must be obtained from the same source or
sources. Tz is the intent of the Legislature
that all social service agencies, 1aw
enforcement authorities, and school districts
should recognize the legitimacy of each
others®™ Tfunctions, accept the commitment of
each other to the common goal of protecting

children, and do everything possible to
Ffacilitate a professional and cooperative
working relationship among themselves. It is

the i1ntent of the Legislature that persons
required to report under this Title shall make
such reports after the earliest time at which
they develop the basis and belief required by
law that abuse or neglect has occurred.
Thereafter, whatever investigations are
necessary should be undertaken in a
cooperative spirit and in the best interest of
the children concerned.
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SECTION 2 (AMENDMENT TO AS 47.17.020(Can

The ""Cause to believe'™ standard contained iIn present AS
47 _17_020(a) should be retained, and the Senate Bill"s proposal of
""reasonable cause to suspect'™ standard should be rejected. The
reasons for retaining cause to believe standard, as well as a
definition of that standard which provides some guidance to the
persons who have to apply it, are fully discussed in the remarks to
Section 20 below.

SECTION 3 (AMENDMENT TO AS 47.17.020(b))

The ""Cause to believe'"™ standard contained iIn present AS
47 .17 .020(b) should be retained, and the Senate Bill"s proposal ofF
""reasonable cause to suspect'™ should be rejected. The reasons for
retaining cause to believe standard, as well as a definition of
that standard which provides some guidance to the persons who have
to apply it, are TFTully discussed in the remarks to Section 20
below.

SECTION 4 (AMENDMENT AS 47.17.020(c))
No comment required.
SECTION 5 (REPEAL AND RE-ENACTMENT as 47.17.020(e))
No comment required.
SECTION 6 (AMENDMENT ADDING .NEW _SECTION (.. TP__AS 47 .17 t02Ql

There are two major problems with this proposed
subsection. First, i1f a law enforcement agency knows of school-
related abuse or neglect of a child, no legislation should suggest
that i1t iIs appropriate for the agency to wait until the conclusion
of iIts iInvestigation to notify the Chief Administrative Officer of

the school or district in which the child is enrolled. Yet, that
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is precisely the implication contained in the proposed subsection.
This implication flies iIn the face of the grand jury®s recognition
of the need Ffor iInter-agency cooperation. It also threatens
substantial harm to other students in cases where law enforcement
agencies are conducting a confidential investigation of school-
related abuse or neglect without notifying school authorities so
they can take immediate personnel action to suspend, reassign, or
remove the cause of the suspected abuse or neglect. Accordingly,
the First sentence of proposed subsection () should be modified to

read as Ffollows:

"The Law Enforcement Agency shall

[delete At the conclusion of its

investigation'] notify the Chief

Administrative Officer of the school or

district in which the child is enrolled at the

earliest possible time after the agency

determines that a child has been abused or

neglected and the circumstances set Tforth

above, and iIn no event later than 24 hours

a*ter having made such a determination.’

The second problem with proposed subsection (F) is that
it inefficiently places a burden upon the Chief Administrative
Officer of the school or district in which the child is enrolled to
forward the law enforcement agency®™s information to Professional
Teaching Practices Commission. This iIs an unnecessary step since
the Blaw enforcement agency, or any other person or organization,
can and should make a report to PTPC in the event it believes a
person involved in the teaching profession has committed an act of
chilld abuse or neglect. Administrators in school districts should,
of course, TfTile reports with PTPC when, in their professional
judgment, they believe such reports are warranted. If a law

enforcement agency, or some other person or agency, TFfeels a report
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is warranted, then they should make such a report. But i1t 1is
unnecessary to obligate one individual to forward the report of
another, particularly since the proposed legislation does not take
account of circumstances i1n which the Chief Administrative Officer
might have reason to doubt the accuracy or creditability of the
""determination”™ made by some law enforcement officer. Simply put,
whoever has a reason to believe their referral to PTPC would be
appropriate should make such a referral.
SECTION 7 (AMENDMENTS TO AS 47.17.022)

The Anchorage School District concurs in the amendments
to the statute which specifically set forth the obligation of
school districts to provide appropriate training iIn this area.
Indeed, the Anchorage School District has been providing such
training for years at the direction of the Department of Education.

The only problem with the amendments arises Tfrom the
addition of new subparagraph (6) which purports to obligate school
districts to instruct their employees concerning "“the manner in
which cases of child abuse or neglect are iInvestigated by the
department and law enforcement agencies after a report of suspected
abuse or neglect.' The manner of iInvestigation by other agencies
is, of course, something known to them and not within the immediate
knowledge of school districts. Subsection (d) provides that a
department or school district mav seek technical assistance from
the Department of Health & Social Services iIn the development of
its training program, but does nothing to insure the Department of

Health & Social Services will provide assistance when it 1is

requested. Moreover, no such obligation iIs created with respect to
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law enforcement agencies. School districts cannot very will be
required to train employees concerning the manner in which DFYS and
police investigate without being provided information as to how
those agencies conduct their investigations. Accordingly, either
AS 47.17.022(c)(6) should be deleted from the amended statute, or
AS 47_.17_.022(d) should be amended to add the Tfollowing sentences

after the language contained iIn the Senate Bill:

"1IF¥ a department or school district makes such
a request, the Department of Health & Social
Services shall respond by providing the
necessary or requested technical assistance
within 45 days of the Ffiling of the request.
Additionally, the department and law
enforcement agencies shall prepare and
disseminate to the school district iIn the
jurisdictions in which they operate written
materials describing the manner in which cases
of child abuse or neglect are investigated by
them after reports of suspected abuse or
neglect have been made. These materials shall
be prepared and disseminated to the
appropriate school districts within 60 days of
the effective date of this legislation, and in
the event any modiFfication, amendment, or
change occurs with respect to the manner of
investigation conducted by the department or
law enforcement agencies, they shall provide
written notification of the change and of the
new current procedures Tfor Investigations in
such cases to the appropriate school districts
within 30 days of the making of any such
changes."

SECTION 8 (AMENDMENTS TO AS 47.17,023)

The reason to believe standard should be retained, and
the proposed "'reasonable cause to suspect'” standards should be
rejected for the reasons discussed fTully iIn the remarks to Section
20 below. Moreover, use of the term ""immediately'™ should be

deleted for the reasons discussed iIn the remarks to Section 20

below.
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SEgIIQN-9 (AKENP.reNTS TQ AS 47 .17 rQ25Ce))

No comment required.

SECTION 10 (AMENDMENT BY ADDING NEW SECTION 47 .17 .027)

This new section is another good example of the Bill~"s
Ffailure to promote cooperation in Ffavor of the imposition of legal
obligations. IT the Legislature elects to proceed in that manner,
then it should Iimpose obligations in a fair fashion which take due
regard of the interests of all of the agencies with a common stake
in the information to be obtained concerning child abuse or neglect
and to share in the common goal of protecting children. Instead,
this proposed section of the Senate Bill disregards the legitimate
interest and the role of school districts, providing social
services and law enforcement investigators to use children iIn the
school setting for pursuit of their own purposes without regard for
the legitimate interest and functions of the schools. Accordingly,
Section 47.17.027 should not be enacted. Instead, social services
and law enforcement agencies should work out Memoranda of
Understanding with school districts at the local level.

IT the legislature is intent upon replacing cooperation
with legal requirements, then the proposed Section 47_.17.027 should
be discarded in favor of the following provisions, derived from a
Memorandum of Understanding between the Anchorage School District
and the Division of Family and Youth Services of the Department of
Health & Social Services:

In cases where the department or a law

enforcement agency determines that there is

cause to believe that a child has Yoen abused

or neglected by a person responsible for the

child®"s welfare, or as a result of conditions

created by a person responsible for the

Page 9



child"s welfare, and based upon iInformation
and reports which did not originate with
school district employees, then school
officials shall permit an iInterview of the
student without prior permission having been
obtained from a parent/guardian, if the
parent/guardian, 1is the person responsible for
the child"s welfare who is suspected oF
committing the abuse or neglect. Before such
an interview is authorized, the department or
law enforcement agency shall provide written
certification to the school official of the
Ffollowing:

a. That the department or agency has cause
to believe that the student is a victim
of abuse or neglect by a person
responsible for the child"s welfare or as
a result of conditions created by a
person responsible for the child™s
welfare;

b. That the interview is necessary to
determine the existence of the alleged
abuse or neglect;

C. That the proposed interview 1is 1iIn the
best iInterest of the child;

d. That the department or law enforcement
agency will make a diligent effort to
notify the parent/guardian that the

interview occurred as soon as Teasible
after the conclusion of the iInterview,
but in no event later than 10:00 p-m. on
the day on which the interview occurs.

A representative of the school district shall
be permitted to be present at any such
interview unless the department or law
enforcement agency provides case-specific
reasons in writing specifically setting forth
why the presence of a representative from the
school would be detrimental to the iInterview.
A student who is believed to possess
information relative to child abuse or
neglect, but who is not believed to be the
object of such abuse or neglect may not be
interviewed in school relative to such
information without a court order or without
prior notification to and approval from the
student®™s pare:»t/guardian.
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SECTION 11 (AMENDMEN Z TO AS 47.17.040rbn

The amendment to subsection (b)) should be expanded to
include the provision of iInvestigative reports and reports of harm
to school districts as well as to '"‘governmental agencies with
child-protection ¥Ffunctions." IT the legislature opts to iImpose
legal obligations and limits on the roles to be played by various
agencies i1In the area of child abuse and neglect, then it must make
provision Tfor sharing of Information between agencies. The grand
Jjury™s report specifically recommends that this subsection be
amended to permit the sharing of information beyond governmental
agencies with the child-protection functions. Accordingly,
subsection () should be amended to include the following sentence
prior to the sentence beginning . . . "a person, not acting . . _.:

. . . investigation reports of harm Ffiled

under this chapter which involves (€@))

suspected abuse or neglect caused by a teacher

or other employee of the school district, @)

which occurred during an activity sponsored by

a school, or (3 which occurred on the

premises of a school shall be provided to the

Chief Administrative Officer of the school or

school district at the earliest possible time

after the information or reports are
prepared.”

SECTION 12 (AMENDMENTS TO AS 47.17.050)

The proposed amendment to the immunity provision of the
statute renders the provision of the criminal penalty for failing
to report unconstitutional. The United States Supreme Court has
recognized Ffor decades that legislation which requires an
individual to make a report which is then used as the Ffirst step in
prosecuting the individual for a law violation constitutes a clear

violation of the privilege against self-incrimination.
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Accordingly, such statutes are unconstitutional unless they provide
immunity from prosecution which is co-extensive with the privilege.
Under the Senate Bill, a teacher could make a good faith report on
Friday, believing that she has cause tc relieve that child abuse or
neglect has occurred. DFYS could then forward the report to a law
enforcement agency, and if some police officer concluded that the
teacher should have had enough information to report on Tuesday,
then the report could be deemed "untimely."™ Assuming a prosecutor
agreed with this assessment, the teacher could then be prosecuted
for TFfailing to report "immediately™ or "promptly"™ as required by
the statute. Of course the prosecution of the teacher would not
have occurred but for the teacher®s making a good Tfaith report.
Essentially, the teacher incriminates herself by making a report in
good faith, only to be second-guessed by the police and prosecutors
j-ater who, in hindsight, concluded that she had sufficient
information to make the report at an earlier point. According to
the Senate Bill, this teacher lacks immunity from prosecution, can
be hauled into court, prosecuted, convicted of a crime, sentenced
to jail, and suffer the ignominy of a criminal record, all because
she made a good TFfaith report, the timing of which was second-
guessed by others in nindsight. The Alaska and the United States
Constitutions will not permit such a result.

The Anchorage School District believes that the purpose
of the statute 1iIs to encourage people to make reports so that
intervention can occur to protect children. This provision in the

Senate Bill creates a priority in prosecution of reporters over the
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creation of incentives to promote reports to protect children. AS
47 .17 .050 should be amended to read as fTollows:

@) a person who makes a report under
this chapter, or who participates in judicial
proceedings related to the submission of
reports under this chapter, is immune from any
civil or criminal liability which might
otherwise be incurred or iIimposed, unless the
person makes a report which the person Vr.ows
to be false at the time the report is made, or
unless the person iIintentionally delays making
a report Tor the purpose of preventing the
discovery of child abuse or neglect which the
person believes to have occurred.

SECTION 13 (AMENDMENT BY ADDING NEW SUBSECTION TO AS 47.17.050)
No comment required.
SECTION 14 ((AMENDMENT TO AS 47.17.064)
No comment required.
SECTION_01_6_ . (AMENDMENTS.TO AS 47.17.068)
The proposed amendments to the criminal penalty section
which applies to Tfailure to report, can only be described as a
punitive and misguided overreaction to the Carlson matter.
Existing law, undoubtedly in recognition of the ¥fact that the
obligation to make a report on such a vague standard as cause to
believe or, worse, reason to suspect, purports to impose a criminal
penalty for failing to report only when an individual "“"knowingly"™
Ffails to make a required report. The section as amended purports
to impose strjet liability upon persons who fail to make reports,
irrespective of their own good faith and absence of any criminal
ii_-tent. The proposed amendments Ffurther evidence the peculiar
agenda underlying many of the proposals contained in Senate Bill
450. Nothing in these modifications will improve the protection of

children. However, they will make it infinitely easier for police
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and prosecutors to target, investigate, and prosecute health
practitioners, educators, and others required to report who,
notwithstanding their good faith and best efforts, are determined
through the hindsight of police and prosecutors to have
miscalculated the moment at which cause to believe or reason to
suspect arose. Unfortunately, the Anchorage School District must
observe that iIn the face of a grand jury report calling for inter—
agency cooperation, proponents of this section of Senate Bill 450
are apparently set on a course of hardening adversary relationships
between law enforcement authorities and potential reporters. It is
incomprehensible why the proponents of this section of the Senate
Bill conclude that the radical step of iImposing strict criminal
liability could possibly be an appropriate response to an after-
the-fact determination that somebody made a highly discretionary
Jjudgment call the wrong way or a little bit too Ilate.

Imagine what the response of law enforcement agencies
would be i1f such a punitive measure were Tfocused on them. Let us
suppose that the Legislature proposed a bill which would subject
police officers and prosecutors to criminal prosecution if they
authorized or made arrests or brought charges without adequate
“"probable cause.'" Assume that, like the proposed amendments to the
criminal penalty iIn Title 47 no criminal iIntent was required.
Accordingly, a police officer or prosecutor could successfully be
charged and convicted of a crime for making or authorizing an
arrest or Ffiling a charge when a court later determined that there
had not beon probable cause to support the action. Police and

prosecutors would flood the Legislature with appeals pointing out
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that "‘probable cause™ is a highly discretionary "judgment, that it
depends entirely upon the individual TfTacts of a particular case,
that courts are constantly disagreeing as to when probable cause
exists or does not exist, and that it would be wholly unfair to
subject dedicated law enforcement professionals to criminal
prosecution because somebody, iIn hindsight, second guessed the
accuracy of judgments which they made iIn good Tfaith but which
turned out to be erroneous. Exactly the same situation exists
with respect to the proposed amendment to the penalty section of
Title 47. The standard existing iIn the proposed Senate Bill is far
lower, more discretionary, and more subject to disagreement than
the well established concept of "probable cause'™ or the standard
existing iIn the present law. IT the Legislature would strike the
criminal penalty section from Title 47 altogether, it would promote
inter-agency cooperation, by having a direct effect on the
normative messages concerning how people should perceive each other
and their obligation. But if a criminal penalty is to remain in
the statute for persons who Tfail to report under the vague and
discretionary standards contained in this legislation, then it
certainly should require at least a "knowing'" Tfailure to make a
report, as exists iIn the present law.

Finally, adopting the amondment proposed in Senate Bill
450, and imposing strict criminal liability upon individuals who
fail to make u report at the precise moment that a hopelessly
discretionary standard 1is supposedly TFTulfilled will render the

proposod penalty section unconstitutional. An attempt to enforce
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such a section would plainly violate any accuseds”™ rights to due

process under the Alaska and United States Constitution.

The inclusion of "mental iInjury" raises problems which
are discussed iIn Section 20 below.

Additionally, there does not appear to be a rationale for
expanding the scope of the reach of the statute beyond abuse or
neglect occasioned by those who are responsible for the child"s
welfare, as provided for j.n present law.

SECTION_18_ (AMENDMENTS TO as 47.17.070(3))

No comment is required.

SECTIQN_19 (AMENDMENT TO AS 47.17.Q7C(9))

No comment 1is required.

SECTION 20 | AMENDMENTS BY ADDING NEW PARAGRAPHS TO AS 47.17.070)

The proposed definition (12 concerning the term
“"immediately™ is self-contradictory, Vvague, and Tails to resolve
the main source of uncertainty in the reporting statute.
Immediately cannot mean both "fas soon as is reasonably possible™
and "within 24 hours* as suggested by the definition.
Circumstances can be imagined where the report as soon as 1is
reasonably possible could not occur within 24 hours. Additionally,
the ability to charge someone with a crime because they reported at
23 hours 30 minutes and were determined by someone else to have
boon able "reas nably’”™ to have reported sooner iIndicates that
Senate Bill 450 has done nothing to limit the discretion of law
enforcement officials, put persons on notice as to their

obligations, or otherwise resolve the problems that exist iIn the
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present statue. Most significantly, the concept of an "immediate"
or "prompt" report will always be contentless given the highly
discretionary standards which trigger this timing mechanism.
However precise the definition of what ""immediate'™ or "‘prompt"
mean, the vagueness, uncertainty, lack of guidance, and difficultv
which arises from the reporting statute 1is that the ciming
mechanism is triggered by the occurrence of "‘cause to believe'™ in
the present statute or "‘reasonable cause to suspect'™ iIn the Senate
Bill. It is the combination of an Iimmediate reporting requirement
with such a vague, ad hoc, discretionary standard which makes it
virtually iImpossible to meaningfully inform people as to the
obligations which the law imposes upon them. Whille a sense of the
intent can be discerned from the language and from the overall
legislative scheme, a requirement "“"immediately’™ to report a
suspicion or cause to believe can never be defined with sufficient
precision to permit the imposition of a criminal penalty for the
good faith Ffailure of a person to do so.

New subsection (13) Ffinally offers a definition of
"maltreatment,’™ a term which has not previously been specifically
defined in Title 47, and which appears nowhere else in the Alaska
statutes. Unfortunately, the purported definition contained in
Senate Bill 450 is so amorphous that i1t 1is virtually without
content or definite meaning. The range of "‘behavior that harms or
threatens a child"s health or welfare.” is potentially so large and
all encompassing as to frustrate the ability of reasonable people
to understand what would be iIncluded and what would not be

included. For example, would otherwise Jlawful and consensual
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sexual intercourse between teenage students over the age of consent
constitute ""maltreatment’™ iIn any case? Would it constitute
""reportable maltreatment'™ if one of the parties felt uncomfortable
after the fact about having engaged iIn the iIntercourse? If a
student came to a teacher and said she felt guilty for having had
intercourse with another stude*” which was otherwise lawful, would
a report have to be made? Moving out of the sexual context, if
doctors or teachers see parents yelling at their children,
criticizing them with sarcastic remarks, humiliating them in front
of others in public, or engaging in other "behavior'™ which could

conceivably ""threaten the child"s welfare,” must a report be mad?.?
What is the si ope of the term ""a child"s welfare." This term 1is
unconstitutionally vague if any consequence, particularly a
criminal one, can be imposed upon a person who Tfails to make a
report when they supposedly have cause to believe or reason to
suspect that such a vague occurrence has happened. It is vague
because the concept of ""health or welfare"™ 1iIs vague and undefined
and also because behavior is supposedly reportable even if it has
no actual, observable, or concrete effect on the child, but merely
""threatens"™ health or welfare. No potential reporter can
understand what his or her legal obligations are so long as such a
definition of this term is iIncluded iIn the statute.

Significantly, the term "maltreatment'"™ was originally
included in Title 47 i1in order to maintain compliance with Child
Abuse Prevention Treatment Act of 1974, 42 U.S.C. 5101 et sea.. and
thus to enable the state to continue to receive Tfederal Tfunds.

Federal regulations define ""maltreatment’”™ Ffor purposes of the
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parallel Tfederal statute as including the "failure to provide
adequate Tfood, clothing, shelter, or medical treatment." 45 CFR
1340.2(dD) @2 (i)- The term ""maltreatment'” does need to be defined
if It is going to remain in Title 47. The appropriate definition
is the one provided for in the CFR, which defines the same term in
the federal legislation from which Alaska originally borrowed it.

In subparagraph 14, Senate Bill 450 expands the reporting
requirement to cover ""mental Injury."

The Legislature has twice before considered the inclusion

of "mental iInjury"™ in the reporting requirements of Title 47,

Chapter 17. On both occasions, iIn 1976 and 1985, inclusion of
"mental iInjury”™ in the reporting requirements was rejected by
legislators. In 1985 the proposed amendment specifically defined

"mental iInjury'" as:

An injury to the intellectual or psychological

capacity of a child as evidenced bv an

observable and substantial iIimpairment to the

child"s ability to function within a normal

range of performance and behavior, with due

regard to the child:s culture.”

See. Minutes of House Health, Education & Social Services Standing
Committee, April 9, 1985.

In discussing whether to include ""mental iInjury"™ in the
reporting requirement a number of legislators were insightful in
their recognition of the difficulties that the amendment created.
The concerns expressed by legislators in 1985 under the working
definition of ""mental injury'" provided above, are equally valid
when considering the inclusion of ""mental iInjury"™ as proposed in
the current Senate Bill 450. A few of the concerns expressed in

1985 are as follows: (@) Representative Pettyjohn was concerned
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that as defined the term "mental iInjury'"™ could be very easily
interpreted in an overly bruad manner which he was not comfortable
with; (@ Representative Thompson was concerned with the term
"mental injury," specifically referring to the phrase ""normal range
of performance of range and behavior,” used to define mental
injury, believing these phrases to be too ambiguous? and @)
Representative Handley stated her concern was that the phrase
"mental injury" was too broad as defined.

Each of these comments made concerning the proposed
amendment to include ""mental Injury"™ in the reporting requirement,
from 1985 are equally applicable to the present discussion
concerning ""mental injury."™ No potential reporter can understand
what his or her legal obligations are so long as the definition of
"mental Injury' remains as currently drafted. Therefore, "mental
injury”™ as defined should be left out of the reporting statute.

The discretionary standard at which point a report is
required has been altered by Senate Bill 450 in proposed
subparagraph (5) from "‘cause to believe'" to "'reasonable cause to
suspect.”™ The definition is meaningless and gives no guidance on
the conduct required by one subject to the reporting obligation.
According to the Bill, "reasonable cause to suspect’” means when a

""reasonable person [would] suspect that something might be the

case." Obviously, the bill does not define this critical term, but
simply repeats Iit. That i1s not an explanation of the content ofF
the reporting standard. Yet, according to the bill, if a reporter

Ffails to file a report within 24 hours from the moment at which

this undefined standard is satisfied, then he or she is subject to
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strict liability in a criminal prosecution. The notion that a
standard depending so much on the Fficts of an individual case,
hinging so much on individual professional judgment, and providing
for such little direction iIn its definition could somehow be the
basis of a criminal prosecution is a startling rejection of the
most basic constitutional guarantees of fair notice, due process,
and specificity which lie at the bottom of all criminal
legislation.

Additionally, the dilution of the standard from cause to
believe to ""reasonable cause to suspect” raises further
constitutional problems by imposing legal obligations upon citizens
to make accusations against other citizens which they do not
believe and which they do not believe have a minimally sufficient
basis i1In fact. Such requirements are anathema iIn a free society,
and abridge the state and federal rights of citizens to due process
of law and to be free from unreasonable searches and seizures and
the specific right to privacy contained in the Alaska Constitution.

Although the School District does not believe that
""'reasonable cause to suspect' or "cause to believe'" can be defined
with sufficient precision to justify the iIimposition of criminal
sanctions for miscalculating when that cause exists, it is apparent
that if there 1is going to be such a standard and a criminal
penalty, the standard must be defined. Accordingly, at a minimum,
""'reasonable cause to suspect'" or "cause to believe" should be

defined as existing? —

where, based on the total circumstances,
including direct observation, knowledge and
information gained from others, and the
exercise through professional judgment, a
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person has a good or adequate reason,

supported by specific and identifiable facts,

to believe that child abuse or neglect has

occurred or 1iIs occurring. ""Reasonable cause

to suspect' or "‘cause to believe™ is less than

a probability, but more than a mere suspicion,

conjecture, or inkling.

Finally, the proposal to define "'sexual abuse'™ contained
in subparagraph ((17) is desirable, but the definition should end
with the incorporation of the criminal provisions provided in AS
11.41.410-11.41.455_. The purported definition contained in Senate
Bill 450 becomes unconstitutionally vague when i1t extends to
include "any other sexual behavior intentionally performed in the
presence of a child that harms or threatens the child"s health or
welfare." ""Sexual behavior™ which is not contained within the
criminal provision of Title 11 1is nowhere defined. Nor 1is any
definition given to the circumstances under which touch, otherwise
lawful behavior, would be considered to harm or threaten a child"™s
""health or welfare." By 1introducing such vague language, the
Senate Bill virtually guarantees its rejection by courts of law.
Perhaps the proponents of the legislation can explain or give
examples of when sexual behavior iIntentionally performed iIn the
presence of a child does not harm or threaten the child®"s health or
welfare. Such vagueness iIn terms iInvites court challenges, but
more seriously prevents the thousands of persons subject to the
reporting requirements of Title 47 from reasonably being able to
understand when they have an obligation to file a report under its
provisions. Undefined "‘sexual behavior’™ which ""threatens a child"s

welfare'™ contains if anything, less content than the phrase ''crime

against nature'™ which has been held unconstitutionally vague by the
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Alaska Supreme Court. Harris v. Sto,ter 457 P2d 638, 647 ((Alaska

1969).
CONCLUSION
Constructive amendments can and should be made to Title
47 . The amendment should encourage inter-agency cooperation, not

Ffacilitate the prosecution of persons who may iIn good faith fail to

make reports or make reports iIn a manner which, after the Tfact,

someone else determines should have been made sooner. New
provisions should be more specific, increase the clarity of
definitions, and provide guidance so that the thousands of

dedicated professionals subject to the law"s provisions and who try
their best to comply with them, be given some direction in making
the judgment calls required of them. Senate Bill 450 not only
fails to encourage cooperation and increase clarity, but represents

a major step backwards.
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AMENDMENTS TO SB 450
Proposed by the Department of Law
March 27, 1990

AMENDMENT #1

Reason for amendment: The proposed amendment was recommended in
"Part 1 of Grand Jury Investigation Concerning Reporting of Sexual

Abuse of School
the grand jury

Page

Page

Children"™ 1in Section (B)(1)() on pages 8 - 9 of
report.

3, line 23, Tfollowing "adding':
Delete ""a new section"

Insert "'new subsections"

4, Following line 11:

Insert

@ A person required to report child abuse
or neglect under (@ of this section is not relieved
of the obligation to make a report to the department
by reporting the abuse or neglect to a job
supervisor, or other individual working for the
agency or organization that employs the person
required to make a report of child abuse or neglect.

AMENDMENT #2

Reason for Amendment: The proposed amendment was recommended in
"Part 1 of Grand Jury Investigation Concerning Reporting of Sexual

Abuse of School

the grand jury

Page

Children”™ in Section (B (& on pages 11 - 12 jFf
report.
4, line 5, following ""mination.”™ - line 11:

Delete all material.

Insert:

"1I¥ the notification involves a person iIn the
teaching profession, as defined in AS 14_.20.370, the
law enforcement agency shall provide a copy of the
notification required under this section to the
Professional Teaching Practices Commission."



AMENDMENT #3

Reason for amendment: The amendment was requested by several
school districts because the current wording of SB 450 limits the
obligation of law enforcement agencies to report only those
incidents of child abuse or neglect having a connection to the
school in which the child is enrolled. The districts point out
that harm to a student can occur 1iIn connection with activities
conducted at district Tfacilities other than the one the child
attends, or by employees other than those employed at the
particular school a child attends, and suggest expanding the scope
of the section as set out in Amendment # .

Page 3, line 26, following "'school':

Insert "or district"

Page 3, line 28, Tfollowing "'school':

Insert "or district”

Page 4, line 1, following "'student':

Insert "or on the premises of a school within the
district iIn which the child 1is enrolled as a
student™

AMENDMENT #4

Reason for Amendment: The proposed amendment was requested by
several school districts iIn order to provide immunity ¥Ffor school
officials who permit a child to be iIinterviewed on school property
without obtaining parental consent. In addition, the proposed
amendment clears up several ambiguities iIn the Immunity section
that were identified by the school districts.

Page 7, lines 4-12:
Delete all material.
Insert:
Sec. 47.17.050. IMMUNITY . Except as provided
in |Ib) of this section, a [A] person who, in good
faith, makes a report under this chapter, permits

an interview pursuant to AS 47.17_027. or who

2



Page

participates in judicial proceedings related to the
submission of reports under this chapter, is immune
from [ANY] civil or criminal liability that [WHICH]
might otherwise be incurred or iImposed, except that
a__person who makes an untimely report is not immune
from civil or criminal liability based on the delay
in making the report.

7, line 16, TfTollowing "liability':

Insert ""for the child abuse or neglect™



OFFERED

TO:

Page 3,

Page

6-2075Da
Lauterbach

AMENDMENT j

IN THE HOUSE

CSSB 450 (Judiciary) am

line 23:

Delete "a new section”

Insert "new subsections”

4,

after line 11:

Insert a new subsection to read:

of

to

is

as

"(g) A person required to report child abuse or neglect under (a)
this section who makes the report to the person®s job supervisor or
another individual working for the entity that employs the person
not relieved of the obligation to make the report to the department

required under (a) of this section.”

3/28/90



6-20 75Db
Lauterbach

AMENDMENT zft z -

OFFERED IN THE HOUSE

TO: CSSB 650 (Judiciary) am

Page 6, line 5, after through line 11:

Delete all material.

Insert "If the notification involves a person in the teaching profes—
sion, as defined in AS 16.20.370, the law enforcement agency shall send a
copy of the notification required under this subsection to the Professional

Teaching Practices Commission."
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6-2075Dc
Lauterbach

AMENDMENT N3

OFFERED IN THE HOUSE

T0: CSSB 450 (Judiciary) am

Page 3, line 26, after "school":

Insert "or school district”

Page 3, line 28, after "sclool":

Insert "or school district"”
Page 4, line 1, after "student™:

Insert "or on the premises of a school within the district 1in which

the child is enrolled as a student”

-1- 3/28/90



Page

6-207 5Dd

Lauterbach
AMENDMENT
OFFERED IN THE HOUSE
TO: CSSB A50 (Judiciary) am
7, lines 3 - 12:
Delete all material.
Insert a new bill section to read:
Sec. 12. AS A7.17.050 1is amended to read:
Sec. 47.17.050. IMMUNITY. Except as provided in (b) of this
section, a (A] person who, 1in good faith, makes a report under this
chapter, permits an interview under AS 47.17.027, or [WHO] partici—

Page

pates in judicial proceedings related to the submission of reports
under this chapter, 1is 1immune from [ANY] civil or criminal liability

that [WHICH] might otherwise be incurredor imposed, except that a

person who makes an untimely report is notimmune from civil or crimi—

nal Iliability based on the delay in makingthe report.”

7, line 16, after "liability":

Insert "for the child abuse or neglect"”

-1- 3/28/90



AMENDMENT J-"

OFFERED IN THE HOUSE

TO: CSSB 45"J (Judiciary) am

Page 7, line 29, through page 8, line 4:

Delete all material.

Renumber the following bill sections accordingly.

Page 9, line 9, after "welfare", through page 9, line 12:

Delete all material.

Insert V

6-2075De -
Lauterbacf

3/28/90
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The Honorable Johnny Ellis
Alaska State Representative
P.0O. Box V

Juneau, Alaska 99811

Re: Proposed Amendments to SB 450

Dear Representative Ellis:

As you know, SB 450 was drafted by the Department of Law
to address a number of perceived ambiguities 1in the child abuse
reporting statute that were brought to light as a result of the
well-publicized controversy between the anchorage School District,
the Anchorage Police Department, an the Department of Law. After
SB 450 passed the Senate, a grand jury investigating the Anchorage
controversy issued a report making a number of recommendations for
amendments to the child abuse rtporting statute.

Although most of the amendments recommended by the grand
jury are already included in SB 450, an additional two amendments
are necessary to fully comply with the grand jury recommendations.
In addition, as a result of discussing the bill with
representatives of several school districts, we recommend that an
additional two amendments be made to SB 450.

We 1look forward to working with you on SB 450, and are
hopeful that the House will act expeditiously on this important
piece of legislation.

Very truly yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

Laurie H. Ot;o
Assistant Attorney General

Attachment

LHOtme-191
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BUI . NO: SB 450 DATE: February 12. ID5™

TITLE: An Act relating to child CONTACT: Barbara Miklos

abuse and neglect *  465-4356

The Council cn Domestic Violence and Sexual Assault sipparts SB
450, which clarifies and strengthens the child abuse reverting
statute. We believe that this legislation will be instrumental in
protectinglchildren in Alaska.

Among the provisions which the Council particularly supports is
clarification that persons who report are not intended to conduct
investigations prior to making reports; rather, reports are re—
quired when there is a reasonable suspicion of child abuse or
neglect. This is clarified in the purpose section, as well as by
changing ''reasonable cause to believe'" to ''reasonable cause to

The Council supports adding paid employees of substance abuse
treatment cr prevention programs and mental health counselors to
the list of mandatary reporters. There is a high correlation
between substance abuse and family violence; therefore, employees
of substance abuse programs are likely to have cause to suspect
child abuse or neglect. Now that federal confidentiality recure——
ments for substance abuse treatment providers have been changed to
allow the reporting of child abuse or neglect, the barrier to
adding them to the list of reporters has been removed.

The Council supports making all reports to the Department of
Health and Social Services, and requiring the Department to refer
to law enforcement agencies cases that do not involve family maa-

bers where criminal conduct is involved, cr where abuse or ne—
glect results In the need for medical treatment of the child. We

know that the previous requirement that srme reports be made to

law enforcement officials was confusing far same people. This

section also clarifies the cases that the Department of Health and
Social Services must refer to law enforcement agencies for their
investigation. ,

Another inportant®* provision of this bill is the proposed new sec—
tion, "'‘Duties of School Officials’™ (proposed AS 47.17.027) which

requires school officials to permit the child to be interviewed at
school without prior notification of, or permission from, the
child"s parent, guardian or custodian. We know that the lack of
such authority has iImpeded the investigation of reports, and

caused unnecessary friction between school officials and iInvestiga—
tors.

In sumnary, the Council believes the proposed amendments to the

Chilld Abuse Reporting law strengthen and iImprove protections for
children. We urge the passage of this bill.

Arthur English
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THE SENATE BY THE HESS COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 450 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to reporting and investigation of
child abuse and neglect; vrelating to training of
persons required to report child abuse or neglect;

) and amending the definition of “child abuse or ne-—

glect ="
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 47.17.010 1is amended to read:

Sec. 47. )7.010. PURPOSE. In order to protect children whose
health and well-being may be adversely affected through the 1inflic—
tion, Dby other than accidental means, of harm through physical 1injury
[ABUSE] or neglect, mental 1injury, [OR] sexua.” abuse™ [OR] sexual

exploitation, or maltreatment, the legislature requires the reporting

of thesecases by practitioners of the healing arts and others to the

department. It is not the intent of the legislature that persons

required to report suspected child abuse or neglect under this chapter
investigate the suspected child abuse or neglect before they make the

Reports must be made when there 1is

required report to the department.

a reasonable suspicion of child abuse or neglect in order to make
state Investigative and social services available in a wider range of
cases at an earlier point 1in tine, to make sure that investigations

regarding child abuse and neglect are conducted bv trained 1investiga—

interviews about the

tors. and to avoid subjecting a child to multiple
abuse nr neglect [APPROPRIATE PUBLIC AUTHORITIES]. It is the intent
of the Ilegislature that, as a result of these reports, protective

-1- HCS CSSB 450(HESS)
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8services will be made available in an effort to prevent further harm
to the child, to safeguard and enhance the general well-being of the
children in this state, and to .reserve fTamily life whenever possible.

Sec. 2. AS 47.17.020(a) 1is amended to read:

(a) The following persons who, in the performance of
occupational duties, have reasonable cause to suspect [CAUSE TO BE-—
LIEVE] that a child has suffered harm as a result of child abuse or
neglect shall immediately report the harm to the nearest office of the
department:

(1) practitioners of the healing arcs;

(2) school teachers and school administrative staff members
of public and private schools;

(3) social workers;

(1) peace officers, and officers of the Department of
Corrections;

(5) administrative officers of institutions;

(6) child care providers;

(7) paid employees of domestic violence and sexual assault
programs, and crisis intervention and prevention programs as defined
in AS 1§%66.QMHA

(8) paid ei nloyees of an organization that provides coun—
seling or treatment to 1individuals seeking to control their use of
drugs or alcohol.

Sec. 3. AS 47.17.020(b) 1is amended to read:
(b) This section does not prohibit the named persons

porting cases that have come to their attention , their nonoccupa-
tional capacities, nor does it prohibit any other person from report—
ing a child"s harm that the person has reasonable cause to suspect

[CAUSE TO BE!'IBVEJ 1is a result of child abuse or neglect. These

CSSB 450 (HES"j) -2-
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reports shall be made to the nearest office of the department.
Sec. 4. AS 47.17.020(c) is amended to read:

(©) If the person making a reportof harm under this section
cannot reasonably contact the nearest office of the department and
immediate action is necessary for the well-being of the child, the
person shall make the report to a peace officer. The peace officer
shall 1immediately take [IMMEDIATE] action to protect the child and
shall, at the earliest opportunity, notify the nearest office of the
department.

Sec. 5. AS 47.17.020(e) 1is repealed and reenacted to read:
(e) The department shall immediately notify the nearest law
enforcement agency if the department
D concludes that the harm was caused by a person who 1is
not responsible for the child"s welfare;
(2) is unable to determine
(A) who caused the harm to thechild; or
(B) whether the person who is believed to have caused
the harm has responsibility for the child"s welfare; or
) concludes that the report involves

(A) possible criminal conduct under AS 11.41.410 -

11.41.455; or

(B) abuse or neglect that vresults 1in the need for
medical treatment of the child.
* Sec. 6. AS 47.17.020 1is amended by adding new subsections to read:

(f) If a lawenforcement agency determines that a child has been
abused orneglected and that (1) the harm was caused by a teacher or
other person employed by the school or school district 1in which the
child is enrolled as a student, (2) the harm occurred during an activ—

ity sponsored by the school or school district in which the child is
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enrolled as a student, or (3) the harm occurred on the premises of the
school in which the child is enrolled as a student or on the premises
of a school within the district 1in which the child is enrolled as a
student, the law enforcement agency shall notify the chief administra—
tive officer of the school or district in which the child 1is enrolled
immediately after the agency determines that a child has been abused
or neglected under the circumstances set out in this section, except
that if the person about whom the report has been made 1is the chief
administrative officer or a member of the chief administrative offi—
cer*s 1immediate family, the Ilaw enforcement agency shall notify the
commissioner of education that the child has been abused or neglected
under the <circumstances set out 1in this section. The notification
must set out the factual basis for the law enforcement agency"s deter—

mination. IT the notification 1involves a person 1in the teaching

profession, as defined 1in AS 74.20.370, the 1law enforcement agency

shall send a copy of the notification to the Professional Teaching

Practices Commission.

(9) A person required to report child abuse or neglect under
of this section who makes the report to the person®s job superviso- or
to anothgr individual working for the entity that employs the person
is not relieved of the obligation to make the report to the department
as required under (a) of this section.

* Sec. 7. AS 47. 17.022 is amended to read:

Sec. 47.17.022. TRAINING. (@) A person employed by the state
or a school district who 1s required under this chapter to report
abuse or neglect of children shall receive training on the recognition
and reporting of child abuse and neglect.

(b) Each department of the state and school district that

ploys persons required to report abuse or neglect of children shall
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provide
(¢D) initial training required by this section to each new

employee during the employee®s first six months of employment, and to

any existing employee who has not received equivalent training; and

(2) at least once every five years, appropriate in-service

training required by this section as determined by the department or

school district.
(c) Each department and school district that must comply

(b) of this section shall develop a training curriculum that acquaints

its employees with

(&) laws relating to child abuse and neglect;

(2) techniques for recognition and detection of child abuse
and neglect;

(3)agencies and organizations within the state that offer

aid orshelter to victims and the families of victims of child abuse

or neglect; [/iND]

(4) procedures for required notification of suspected abuse

or neglect”
(5) the role of a person required to report child abuse or

neglect qnd their employing agency after the report has been made; and_

(6) a brief description of the manner 1in which cases of
child abuse or neglect are investigated by the department and law
enforcement agencies after a report of suspected abuse or neglect.

(d) Each department and school district that must comply with

(b) of this section shall file a current copy of its training curricu—

lum and materials [,] with the Council on Domestic Violence and Sexual

Assault. A department or school district may seek the technical

assistance of the council or the Department of Health and Social

Services in the development of its training program.
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* Sec. 8. AS 47.17.023 is amended to read:

Sec. 47.17.023. REPORTS REGARDING CHILD PORNOGRAPHY. A person
who, 1in the course of processing or producing visual or printed mat-—
ter, either privately or commercially, has reasonable cause to suspect
[REASON TO BELIEVE] that the matter visually depicts a child engaged
in conduct described in AS 11.41.455(a) shall immediately [PROMPTLY]
report this to the nearest law enforcement agency, and provide the law
enforcement agency with all information known about the nature and
origin of the matter.

* Sec. 9. AS 47.17.025(a) 1is amended to read:

(a) A law enforcement agency shall immediately notify the de—
partment of the receipt of a leport of harm to a child from abuse
committed by a person responsible for the child"s welfare. Upon
receipt from any source of a report of harm to a child from abuse
committed by a person responsible for the «child"s welfare,the depart—
ment shall notify the Department of Law and 1investigate the report
and, within 72 hours of the receipt of the report, shall provide a
written report of 1its investigation of the harm to a child from abuse
to the Department of Law for review.

* Sec. 10. AS 47.17 1is amended by adding a new section to read:

Sec. 47.17.027. DUTIES OF SCHOOL OFFICIALS. If the department
or alaw enforcement agency provideswritten certification to the
child"s school officials that (1) there is reasonable cause to suspect
that the child has been abused or neglected by a person responsible
for the child"s welfare or as a result of conditions created by a
person responsible for the child"s welfare; (2) an interview at school
is a necessary part of an investigation to determine whether the child
has been abused or neglected; and (3) theinterview at school is in

the best iInterests of the child, school officials shall permit the
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child to be interviewed at school by the department or a law enforce—
ment agency before notification of, or receiving permission from, the

child®s parent, guardian, or custodian. A school official shall be

present during an interview at the school unless the child objects or

the department or law enforcement agency determines that the presence

of the school official will interfere with the investigation. Immedi —
ately after conducting an interview authorized under this section, the

department or agency shall make every reasonable effort to notify the

child*s parent, guardian, or custodian that the interview occurred

unless it appears to the department or agency that notifying the

child®s parent, guardian, or custodian would endanger the child.

Sec. 11. AS 47.17.040(b) 1is amended to read:

(b) Investigation reports and reports of harm filed under this
chapter are considered confidential and are not subject to public
inspection and copying under AS 09.25.110 and 09.25.120. However, in
accordance with department regulations, 1investigation reports may be
used by appropriate goveri mental agencies with child-protection func—
tions, inside and outside the state [ALASKA], in connection with
investigations or judicial proceedings involving child abuse, neglect,
or custogy. A person, not acting in accordance with department regu-
lations, who with criminal negligence makes publicinformation con-—
tained in confidential reports is guilty of a <class Bmisdemeanor.

Sec. 12. AS 47.17.050is amended to read:

Sec. 47.17.050. IMMUNITY. Except as provided in (b) of this
section, a [A] person who, 1in good faith, makes a report under this
chapter, permits an interview under AS 47.17.027. or (WHO) partici-—
pates in judicial proceedings related to the submission of reports
under this chapter, 1is immune from [ANY] civil or criminal [liability

that [WHICH] might otherwise be 1incurred or 1imposed, except that a
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person who knowingly makes an untimely report is not immune from civil
or criminal liability based on the delay 1in making the report.
Sec. 13. AS 47.17.050 1is amended by adding a new subsection to read:

(b) Notwithstanding (a) of this section, a person accused of
committing the child abuse or neglect 1is not immune from civil or
criminal liability for the child abuse or neglect as a result of
reporting the child abuse or neglect.

Sec. 14. AS 47.17.064(a) 1is amended to read:

(a) The department or a practitioner of the healing arts
without the permission of the parents, guardian, or custodian, take
the following actions with regard to a child who the department or
practitioner has reasonable cause to suspect has [BELIEVED TO HAVE]
suffered physical harm as a result of child abuse or neglect:

(D take or have taken photographs of the areas of trauma
visible on the child; and

2) if medically indicated, have a radiological examination
of the child performed by a person who 1is licensed to administer a
radiological examination.
Sec. 15. AS 47.17.068 1s amended to read:

Sec. 47.17.068. PENALTY FOR FAILURE TO REPORT. A person who
[KNOWINGLY] fails to comply with the provisions of [OR REFUSES TO
REPORT AS REQUIRED UNDER] AS 47.17.020 or 47.17.023 and who knew or
should have known that the circumstances gave rise to the need for a
report, is guilty of a class B misdemeanor.

Sec. 16. AS 47.17.070(2) 1is amended to read:

(2) "child abuse or neglect”™ means the physical

neglect, mental injury, sexual abuse, sexualexploitation, or mal —

treatment of a child under the age of 18 by aperson [WHOIS RESPONSI —

BLE FOR THE CHILD®S WELFARE] under circumstances that [WHICH] Indicate
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that the child"s health or welfare 1is harmed or threatened thereby;
Sec. 17. AS 47.17.070(3) is amended to read:

) "*child care provider”™ means an adult 1individua
cluding a fc er parent or an employee of an organization, who pro—
vides care and supervision to a child for compensation or reimburse—
ment ;

Sec. 18. AS 47.17.070(6) is amended to read:

(6) "neglect” means the failure bv a person responsil
the child*s welfare to provide necessary food, care, clothing, shel—
ter, or medical attentionfor a child;

Sec. 19. AS 47.17.070(9) is amended toread:

9 "practitioner of the healing arcs" includes chil
tors, mental health counselors, dental hygienists, dentists, health
aides, nurses, nurse practitioners, occupational therapists, occupa—
tional therapy assistants, optometrists, osteopaths, naturopaths,
physical therapists, physical therapy assistants, physicians, physi—
cian"s assistants, psychiatrists, psychologists, psychological associ—
ates, audiologists 1licensed under AS 08.11, hearing aid dealers 1i—
censed under AS 08.55, religious healing practitioners, and surgeons;

Sec. 20. AS 47.17.070 1is amended by adding new paragraphs to read:

(1D "criminal negligence™ has the meaning given 1in AS 11.

81.900;

(12) "immediately”™ means as soon as IS reasonably possible,
and no later chan 24 hours;

(13) "maltreatment” means an act or omission that results in
circumstances 1in which a child appears to be a child in need of aid,
as described in AS 47.10.010(a)(2), except that, for purposes of this

chapter, the act or omission need not have been committed by the

child ™ parent, custodian, or guardian;
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(14) "mental 1injury"™ means an injury Co the emotional well—
being, or intellectual or psychological capacity of a child, as evi—
denced by an observable and substantial impairment 1in the child"s
ability to function;

(15) "reasonable cause to suspect” means cause, based on all
the facts and circumstances know to the person, that would lead a
reasonable person to believe that something might be the case;

(16) "school district” means a city or borough school dis—

trict or rerional educational attendance area.
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FISCAL NOTE

REQUEST:

Revision Date; Agency Affected;  Public Safety
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nd neglec - and Sexual Assau
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EXPENDITURES/REVENUES:  (Thousands of Dollars)  (Inflation not Included)
OPERATING Fy a1 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATNG - 0-  -0-  -0-  -0-  -0-  -0-
| CAPITAL 0. - 0-  -0-  -0-  -0-  -0-

REVENUE 0. -0-  -0-  -0-  -0-  -0-
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PART-TIME 0. <0 =0- 0. -0-  -0-
TEMPORARY 0 -0- 0. 0. -0- -0,

ANALYSIS:  (Attach a separate page If necessary)

SB 450 requires that school districts file copies of their training
curricula with the Council on Domestic Violence anct Sexual Assault and
may seek technical assistance of the Council. The Council 'would be
pleased to provide assistance but, without additional funding, It

will have to be by mall or phone.

Prepared bz: Barbara Mlklos. Executive DlrectotfyTpT~  Phone: 465-4356
ou
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