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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  15, 1990

SUBJECT: Da y Care Payments to S e c t arian Day
Care Centers: C o n s t i t u t i o n a l  Issues

TO: R e p r e s e n t a t i v e  J o h n n y  Ellis
Chair, House HESS Comm i t t e e

FROM: T e r r i  L a u t e r b a c h ^ ^ — '
Legis l a t i v e  Counsel

You have asked for a short memo d i s c u s s i n g  w h e t h e r  Alaska's 
system of day care subsidies under AS 4 4 . 4 7.250 - 44.47.300 
raises issues u n d e r  the federal or state Establ i s h m e n t  
clauses because p a r ents w h u  are e l i gible for subsidies m a y  
direct that the state payments be m a d e  to child care f a c i l­
ities o p e rated b y  churches. (Because you i n d i cated a ne ed 
for only a short m e m o  or an oral r e s p o n s e  at this time, some 
of m y  remarks m a y  seem rather c o n c l u s o r y  in nature; if you 
w i s h  a further e x p l i c a t i o n  of a p oint in this memo, please 
let me know.)

The c o n s t i t u t i o n a l i t y  of the day care a s s i s t a n c e  p r o g r a m  is 
subject to at least some doubt for two reasons: (1) the use
of state day care assi stance to fund programs that have a 
religious content clearly i mplicates the E s t ablishmen t 
clauses; and (2) the av aila b i l i t y  of state day care a s s i s­
tance to fund progr ams that may be p r i va te or r eligious e d u­
cational institutions also implicates art. VII, sec. 1, of 
the state constitution. Some changes in the way the day 
care assir _ance p r o g r a m  is a d m i n i s t e r e d  w o u l d  b o lster its 
chances of s u r v i v i n g  a consti t u t i o n a l  challenge.

The federal and state E s t a blis hment clauses are s u b s t a n t i a l­
ly identical, and the Alas ka Supreme Court has c o n s i s t e n t l y  
co n s trued the state provision by r e f e r e n c e  to federal cases. 
Both clauses prohibit laws "respe c t i n g  an e s t a b l i s h m e n t  of 
religion ." (First Amendment, U.S. Constitution; art. I, 
sec. 4, C o n s t i t u t i o n  of the State of Alaska.)
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To survive a challenge u nder the E s t a b l i s h m e n t  clause, a 
governmental p r o g r a m  must m e e t  a three-part test: (1) the
government p r o gram must have a c l early secular purpose; (2) 
its primary effect must be one that n e i t h e r  advances nor 
inhibits religion; and (3) the p r o g r a m  mu3t not foster e x­
cessive governmei tal entanglement w i t h  religion. C o m m i t t e e  
for Public E d u c ation  v. N y q u i s t , 413 U.S. 756 (1973).

The day care assis tance p r o g r a m  appears to satisfy the first 
part of the test. The purp ose of the p r o g r a m  is clearly 
secular i.n that it is intended to make  day care more a f f o r d­
able and available for children of parent s who w o r k  outsi de 
the h o m e .

W h eth er the p r o g r a m  meets the ther two parts of the test is 
less clear. W h i l e  the p r imary effect of the p r o g r a m  as a 
whole is, arguably, to expand day care services, it is also 
arguable that the effect of p r o v idi ng day care a s s i s t a n c e  to 
church-o perated programs is to direc t l y  advan ce religio n 
because there is a definite religious component to m a n y  
church-operate d programs. G o v e r n m e n t  funding of r eligious 
inculcation is h i g h l y  suspect under the second part of the 
test, and ensuring that a day care p r o g r a m  includes no r e l i­
gious inculcation might lead to e x c e s sive en tang l e m e n t  w i t h  
religion, v i o l a t i n g  the third part of the test.

As you know, the C ongress was c o nsiderin g federal l e g i s­
lation in the past year that w o u l d  have  giv en v o u chers to 
parents w h o  could have used them for day care of their 
choice. Because this scheme w o u l d  have been similar to our 
state p r ogra m in important respects, I looked for discus s i o n s  
about the c o n s t i t uti onality of the p r o p o s e d  federal program. 
What I discovered is that n ational c o mmentato rs are split on 
wheth'er that federal scheme w o u l d  have been constitutional.
I have attached three articles from the H a r v a r d  Journal on 
Legislat ion that illustrate the split of opinion. (26 Harv. 
Jour, on Leg. 549 - 590.)

As the attached articles explain, one point that continues  
to be at issue is w h ether the courts will treat programs 
relating to children, e speci ally young children, d i f f e r e n t l y  
than programs r e l ating to p o s t - s e c o n d a r y  educati on w h e n  a p­
plying the Establishm ent clause. Will the courts be more  
concerned about religious inculcation of young children? Is 
post-seco ndary education clearly more secular than a  p r e­
school?
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A n oth er point that continues to be at issue is w h e t h e r  a l­
lowing p a r e n t a l  choice insulates the p r o g r a m  from charges 
that the state is supporting religion. Comment ators d i s­
agree on the m e a n i n g  of a M i n n e s o t a  case that u p h e l d  a s t a t­
ute that a l l o w e d  an income tax deduction  for tuition paid to 
parochial schools. M u e l l e r  v. A l l e n , 463 U.S. 388 (1983).
Some commentators assert that u n der M u e l l e r  the court w i l l  
approve any p r o g r a m  wher e the state channels m o n e y  t h rough  
the parents; others point out that the payments at issue in 
Mueller w e r e  not made  to the schools, but to the parents.
This is different, they say, than direct p a y ments to the 
'•ohools, based on a parent's choice. So, M u e l l e r  m a y  or m a y  
not validat e a paren tal choic e scheme.

A  third poi nt about w hich  commentators disagree is w h e t h e r  
the Establ i s h m e n t  clause requir es separa t i o n  b e t w e e n  c hu rch 
and state, or only neutral tr eatment by the state. The 
AI .ska day care p r o g r a m  does n o t  fully separate the churches 
from the state, but the churches are being treated 
neutrally, or on the same b a sis as other day care programs.

Given the above points at issue, I cannot tell you w J t h  any 
degree of certa i n t y  h o w  A l a s k a ' s  day care a s s i s t a n c e  ’r o g r a m  
w o u l d  fare if c hallenged u n d e r  the federal or state E s t a b l i s h­
ment clause. There are d e f i n i t e l y  strong argum e n t s  on b o t h  
sides of the issue. The p r o g r a m  could be c h ange d to m a k e  
its consti t u t i o n a l i t y  more sure. For instance, the c o n tr act 
that is signed by the part i c i p a n t s  could provide  that the 
money will not be used for inculc a t i o n  of the beliefs of a 
particular religion. This w o u l d  not m e a n  that values 
couldn't be taught, only that they couldn't be taught as 
values of a p a r t i c u l a r  religion. The p r o g r a m  might also be 
on more firm ground if the payments  were r e i m b u r s e m e n t s  to 
the parents rather than direct payments to the facilities.
This w o u l d  m a k e  the scheme m o r e  like the M i n n e s o t a  statute 
that has been upheld.

Besides the Estab l i s h m e n t  clause  issues involved in the p r o­
gram, there is an aspect of the p r ogram that implicates art. 
VII, sec. 1 cf the state constitution. That p r o v i s i o n  p r o­
hibits the u:.e of public funds for "the direct benefit of 
any religiou; or other private educational institution."

Ordinarily, it can probably be successfu lly argued that day 
care centers are not " e ducational institutions" to which 
this provision w o u l d  apply. However, day care a ssistance 
m o n e y  is available for facilities that are licensed under
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AS 47.35 and the associ a t e d  regulations. One type of f a c i l­
ity that can v o l u n t a r i l y  seek licensure as a day care f a c i l­
ity is a p r o g r a m  w h o s e  purp ose is p r i m a r i l y  e d u c a t i o n a l  and 
is cert ified by the D epartm ent of Education. See 7 A A C  50.- 
145, w h i c h  allows v o l u n t a r y  licensure, and 7 AAC 50.124(b)(9), 
w h i c h  refers to programs that are p r i m a r i l y  educational.

As I u n d e r s t a n d  from DHSS, m a n y  secta r i a n  day care p r o g rams 
describe themselves as "prim a r i l y  educa t i o n a l "  so that they 
are not r e q u i r e d  to be licensed. But if they w a n t  to p a r­
ticipate in the day care a ssistance program, they v o l u n t a r i l y  
get licensed. However, by defini ng themselves as " p r i m a r i l y  
education al," they argua b l y  b ecome " e ducationa l i n s t i t u t i o n s "  
to w h i c h  the p r o s c r i p t i o n  of art. VII, sec. 1 s hould apply.
The day care assistance  p r o g r a m  w o u l d  be on f i rmer f o o ting 
if it e x c lud ed from p a r t i c i p a t i o n  the programs that get l i­
censed as p r i m a r i l y  e duc ational programs,

I hope y o u  find this d iscus s i o n  and the e n c l o s e d  m a t e r i a l s  
helpful. Please let me k n o w  if I can be of f u rther a s s i s­
tance.

TL:mi
w kmi6/058
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\ p r i l  9 ,  1 9 9 0

T o :  M e m b e r s  o f  t h e  H e a l t h ,  E d u c a t i o n ,  a n d  S o c i a l  S e r v i c e s  C o m m i t t e e  
o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  o f  t h e  S t a t e  o f  A l a s k a

T h e  H o n .  J o h n n y  E l l i s ,  C h a i r  
T h e  H o n .  M a r k  B o y e r ,  V i c e  C h a i r  

• - ' t h e  H o n .  P e t e r  G o l l  
T h e  H o n .  Ma x  F .  G r u e n b e r g ,  J r .
T h e  H o n .  G e o r g e  G.  J a c k o ,  J r .  „
T h e  H o n .  C h e r i  D a v i s  
T h e  H o n .  W a l t  F u r n a c e

F r :  R i c h a r d  L e e  F e n n
P r e s i d e n t ,  R e l i g i o u s  L i b e r t y  A s s o c i a t i o n  o f  t h e  N o r t h w e s t  

M i k e  P r e a s
S t a t e  V i c e  P r e s i d e n t ,  R e l i g i o u s  L i b e r t y  A s s o c i a t i o n  
o f  t h e  N o r t h w e s t

R e :  S e n a t e  B i l l  3 9 8

P l e a s . - e  g i v e  c a r e f u l  t h o u g h t  t o  o u r  p o s i t i o n  s t a t e m e n t  a t t a c h e d .

We a r e  n o t  a t  a l l  o p p o s e d  t o  t h e  o v e r a l l  p u r p o s e  o f  SB 3 9 8 .

v
We a r e  s e r i o u s l y  o p p o s e d  t o  a n y  p l a n  p r o v i d i n g  f o r  t a x - d e r i v e d
f u n d s  f l o w i n g  t o  s u p p o r t  r e l i g i o u s - s p o n s o r e d  c h i l d  c a r e  a n d  d a y
c a r e  p r o g r a m s  .

O u r  p o s i t i o n  h a s  b e e n  m a d e  k n o w n  t o  t h e  n e w s  m e d i a .

$

C o u r t e s v  c o p i e s  t o

T h a  H o n .  S t e v e  C o w p o r ,  G o v e r n o r  
T h e  H o n .  S t e p h e n  M c A l p i n ? ,  L i e u t e n a n t  G o v e r n o r
T h e  H o n .  M y r a  M.  M u n s o n ,  C o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l

S e r v  i c e s
T h e  H o n .  D o u g l a s  B .  B a i l y ,  A t t o r n e y  G e n e r a l  
T h e  H o n .  D r u e  P e a r c e ,  M e m b e r  o f  t h e  S e n a t e
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A p r i l  9 ,  1 9 9 0

P O S I T I O N  S T AT E ME NT  ON ALASKA S E NAT E  B I L L  3 9 8

b y

R i c h a r d  L e e  F e n n  

P r e s  i d e n t
R e l i g i o u s  L i b e r t y  A s s o c i a t i o n  o f  t h e  N o r t h w e s t  

D i r e c t o r
D e p a r t m e n t  o f  P u b l i c  A f f a i r s  a n d  R e l i g i o u s  L i b e r t y  
N o r t h  P a c i f i c  U n i o n  C o n f e r e n c e  o f  S d v e n t h - d a y  A d v e n t i s t s

M e m b e r
N a t i o n a l  A d v i s o r y  C o u n c i l
A m e r i c a n s  U n i t e d  f o r  S e p a r a t i o n  o f  C h u r c h  a n d  S t a t e

a n d

M i k e  P r e a s

S t a t e  V i c e  P r e s i d e n t
R e l i g i o u s  L i b e r t y  A s s o c i a t i o n  o f  t h e  N o r t h w e s t

G o v e r n m e n t  R e l a t i o n s  R e p r e s e n t a t i v e
D e p a r t m e n t  o f  P u b l i c  A f f a i r s  a n d  R e l i g i o u s  L i b e r t y
N o r t h  P a c i f i c  U n i o n  C o n f e r e n c e  o f  S e v e n t h - d a y  A d v e n t i s t s

P a s t o r
J u n e a u  S e v e n t h - d a y  A d v e n t i s t  C h j r c h

S e n a t e  B i l l  3 9 8 ,  a l r e a d y  a p p r o v e d  b y  t h e  A l a s k a  S e n a t e  a n d  p e n d ­
i n g  i n  t h e  H o u s e  o f  R e p r e s e n t a t i v e s ,  i s  a n  a c t  r e l a t i n g  t o  d a y  c a r e  
p r o g r a m s  a n d  c h i l d  c a r e  g r a n t s .

I n  i t s  p r e s e n t  f o r m ,  S B 3 9 8  w o u l d  a u t h o r i z e  t . h o  A l a s k a  S t a t e  
D e p a r t m e n t  o l  H e a l t h  a n d  S o c i a l  S e r v i c e s  t o  " c o n t r a c t  w i t h  o t h e r  
e n t i t i e s  t o  p e r f o r m  d u t i e s  o f  t h e  d e p a r t m e n t "  . . . ( g i v i n g )  " p r i ­
o r i t y  i n  c o n t r a c t i n g  . . .  t o  m u n i c i p a l i t i e s  a n d  o t h e r  e n t i t i e s . "

We u n d e r s t a n d  t h a t  " o t h e r  e n t i t i e s "  i s  m e a n t  t o  i n c l u d e  r e l i g i o u s  
o r g a n i z a t i o n s  w h i c h  p r o v i d e  c h i l d  c a r e  a n d  d a y  c a r e .  I f  SB 3 9 B  
i s  p a s s e d  b y  t h e  H o u s e  a n d  s i g n a d  i n t o  l a w  b y  G o v e r n o r  C o w p e r ,
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A l a s k a  w i l l  t h u s  h a v e  p a v e d  t h e  w a y  f o r  t h e  o n s e t  o f  s o m e  v e r y  b i g  
c o n s t i t u t i o n a l  p r o b l e m s .  To  s t a t e  t h e  i s s u e  i n  i t s  s i m p l e s t  t e r m s ,  
t h e  c e n t r a l  q u e s t i o n  i s  S h a l l  A l a s k a  g r a n t  t a x  f u n d s  t o  r e l i g i o u s  
o r g a n i z a t i o n s  t o  a s s i s t  t h e m  i n  t h e i r  c h i l d  c a r e  a n d  d a y  c a r e  p r o ­
g r a m s ?

I n  a l e g a l  m e m o r a n d u m  s e n t  t o  H o u s e  H e a l t h ,  E d u c a t i o n ,  a n d  
S o c i a l  S e r v i c e s  C o m m i t t e e  C h a i r  J o h n n y  E l l i s ,  L e g i s l a t i v e  C o u n s e l  
T e r r i  L a u t e r b a c h  h a s  i d e n t i f i e d  t w o  r e a s o n 3 wh y  S e n a t e  B i l l  3 9 8  i s  
c o n s t i t u t i o n a l l y  s u s p e c t :

" ( 1 )  T h e  u s e  o f  s t a t e  d a y  c a r e  a s s i s t a n c e  t o  f u n d  p r o g r a m s  
t h a t  h a v e  a r e l i g i o u s  c o n t e n t  c l e a r l y  i m p l i c a t e s  t h e  E s t a b l i s h m e n t  
c l a u s e s  [ F i r s t  A m e n d m e n t  t o  t h e  U.  S .  C o n s t i t u t i o n  a n d  A r t i c l e  I ,  
S e c t i o n  4 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n ] ;  a n d  ( 2 )  t h e  a v a i l a b i l i t y  
o f  s t a t e  d a y  c a r e  a s s i s t a r c e  t o  f u n d  p r o g r a m s  t h a t  ma y  b e  p r i v a t e  
o r  r e l i g i o u s  e d u c a t i o n a l  i n s t i t u t i o n s  a l s o  i m p l i c a t e s  A r t i c l e  V I I ,  
S e c t i o n  ^ , o f  t h e  s t a t e  c o n s t i t u t i o n . "

I n  h e r  m e m o ,  M s .  L a u t e r b a c h  s u g g e s t e d  t h a t  t h e  p r o g r a m  p r o v i ­
d e d  i n  SB 3 9 8  m i g h t  n o t  s u r v i v e  a c o n s t i t u t i o n a l  c h a l l e n g e  i n  c o u r t .

A c c o r d i n g  t o  A t t o r n e y  L a u t e r b a c h ,  " I t  i s  a r g u a b l e  t ^ h a t  t h e  
e f f e c t  o f  p r o v i d i n g  d a y  c a r e  a s s i s t a n c e  t o  c h u r c h - o p e r a t e d  p r o g r a m s  
i s  t o  d i r e c t l y  a d v a n c e  r e l i g i o n  b e c a u s e  t h e r e  i s  a d e f i n i t e  r e l i ­
g i o u s  c o m p o n e n t  t o  m a n y  c h u r c h - o p e r a t e d  p r o g r a m s .  G o v e r n m e n t  f u n d ­
i n g  o f  r e l i g i o u s  i n c u l c a t i o n  i s  h i g h l y  s u s p e c t . "

Up u n t i l  l a s t  w e e k j t h e  H o u s e  HE S S  C o m m i t t e e  s e e m e d  t o  b e  g i v i n g  
s o m a  h e e d  t o  t h e  q u e s t i o n s  a d v a n c e d  b y  M s .  L a u t e r D a c h  a n d  s u c h  
o r g a n i z a t i o n s  a s  t h e  S e v e n t h - d a y  A d v e n t i s t  C h u r c h ' s  D e p a r t m e n t  
o f  P u b l i c  A f f a i r s  a n d  R e l i g i o j s  L i b e r t y .  T h e n ,  i n  a s u d d e n  a n d  
u n e x p l a i n e d  r e v e r s a l ,  m e m b e r s  o f  t h e  c o m m i t t e e  s a i d  t h e y  w o u l d  
n o t  b l o c k  p a s s a g e .  " W e ' l l  l e t  t h e  a d m i n i s t r a t i o n  d e a l  w i t h  
t h i s  a f t e r  we  g e t  i t  t h r o u g h  t h e  H o u s e , "  t h e y  s e e m e d  t o  b e  s a y i n g .

B u t ^ w o u l d  i t  h e l p  i f  SB 3 9 8  r e q u i r e d  r e l i g i o u s  p r o v i d e ^ o f  
c h i l d  c a r e  a n d  d a y  c a r e  s e r v i c e s  t o  n e u t r a l i z e  t h e i r  p r o g r a m s - -  
t o  t a k e  r e l i g i o n  o u t  o f  t h e i r  o t h e r w i s e  r e l i g i o u s  p r o g r a m s ?

H e r e  i s  M s .  L a u t e r b a c h ' s  a n s w e r  t o  t h a t  q u e s t i o n :

" T h e  p r o g r a m  m u s t  n o t  l o s t o r  e x c e s s i v e  g o v e r n m e n t a l  e n t a n g l e ­
m e n t  w i t h  r e l i g i o n .  E n s u r i n g  t h a t  a  d a y  c a r e  p r o g r a m  i n c l u d e s  n o  
r e l i g i o u s  i n c u l c a t i o n  m i g h t ,  l e a d  t o  e x c e s s i v e  e n t a n g l e m e n t  w i t h  
r e l i g i o n . "

M e a n w h i l e ,  m a n y  o i  A l a s k a ' s  s e c t a r i a n  d a y  c a r e  p r o g r a m s  a v o i d  
l i c e n s u r e  b y  d e s c r i b i n g  t n e m s e l v c s  a s  p r i m a r i l y  e d u c a t i o n a l  i n  
n a t u r e .  B u t  t o  t a p  i n t o  s t a t e  g r a n t s  t h a  s a m e  r e  1 l g i o j s - s p o n s o r e d  
p r o g r a m s  v o l u n t a r i l y  g o t  l i c e n s e d  a s  c h i l d  c a r e  o r  d a y  c a r e  f a c i l i ­
t i e s .  N e v e r t h e l e s s ,  M s .  L a u t o r b i o h ’ s  m m  a s u g g e s t s ,  i f  t h e y  r e a l l y  
a r e  p r i m a r i l y  e d u c a t i o m l  i n  n a t u r e ,  t h e n  t h e  p r o s c r i p t i o n s  o f  
A r t i c l e  V I I ,  S e c t i o n  1 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n  s h o u l d  a p p l y .



SB 3 9 8  P O S I T I O N  S TATEMENT 3

N e i t h e r  t h e  R e l i g i o u s  L i b e r t y  A s s o c i a t i o n  o f  t h e  N o r t h w e s t ,  
n o r  t h e  S e v e n t h - d a y  A d v e n t i s t  C h j r c h ' s  D e p a r t m e n t  o f  P u b l i c  
A f f a i r s  a n d  R e l i g i o u s  L i b e r t y ,  n o r  A m e r i c a n s  U n i t e d  f o r  S e p a r a t i o n  
o f  C h u r c h  a n d  S t a t e  o p p o s e s  c h i l d  c a r e  o r  d a y  c a r e .  I n  t o d a y ' s  
c o m p l e x  s o c i e t y ,  t h i s  i s  a v e r y  r e a l  n e e d .  B u t  t h e s e  o r g a n i z a t i o n s  
h o l d  t h a t  s t a t e  o r  f e d e r a l  f u n d i n g  o f j r  e l i g i o u s  c h i l d  c a r e  o r  
•day c a r e  p r o g r a m s  g o e s  t o  t h e  v e r y  h e a r t  o f  t h e  i d e a  o f  s e p a r a t i o n  
o f  c h u r c h  a n d  s t a t e .

S e n a t e  B i l l  3 9 8 ,  s o  l a u d a b l e  i n  a l l  i t s  o t h e r  a s p e c t s ,  m i s s e s  
t h e  m a r k  b y  a c o u n t r y  m i l e  w h e n  i t  c o m a s  t o  r e l i g i o u s  l i b e r t y .
I t  n e e d s  t o  b e  a m e n d e d - - a n d  o u r  o r g a n i z a t i o n s  a r e  t r y i n g  m i g h t i l y  
t o  g e t  i t  d o n e .

B u t  i f  i t  i s  p a s s e d  o y  t h e  h o u s e  i n  i t s  p r e s e n t  f o r m ,  G o v e r n o r  
C o w p e r  s h o u l d  v a t o  i t .

ft

LEE BOOTHBY,  g e n e r a l  c o u n s e l ,  A m e r i c a n s  U n i t e d ;  n a t i o n n a l l y - r e c o g -  
n i z e d  a u t h o r i t y  o n  t h e  F i r s t  A m e n d m e n t ' s  e s t a b l i s h m e n t  a n d  f r e e -  
e y e r c i s e  c l a u s e s :

" B e c a u s e  c h u r c h e s  a r e  s o  i n v o l v e d  i n  c h i l d  d a y  c a r e ,  t h a r e  a r e  
t h o s e  w h o  w a n t  t o  p o u r  f e d a r a l  d o l l a r s  i n t o  t h e s e  c h u r c h - o p e r a t e d  
p r o g r a m s .  N o t  o n l y  w o u l d  s u c h  a s c h e m e  p r o v i d e  t a x - d e r i v e d  a s s i s t ­
a n c e  t o  r e l i g i o u s  m i n i s t r i e s ,  b u t  i t  w o u l d  a l s o  e m b r o i l  t h e  g o v e r n ­
m e n t  i n  r e g u l a t i o n  o f  c h u r c h  a c t i v i t i e s ,  t h u s  t r i g g e r i n g  b o t h  e s t a b ­
l i s h m e n t  a n d  f r e e  e x e r c i s e  c o n c e r n s . "

GARY M.  ROS S  C o n g r e s s i o n a l  l i a s o n ,  G e n e r a l  C o n f e r e n c e  o f  S e v e n t h -  
d a y  A d v e n t i s t s :

%
" C h i l d  r a r e ,  o n c e  c o n s i d e r e d  c u s t o d i a l ,  n o w  s e e m s  m o r e  e d u c a ­

t i o n a l .  G i v e n  t h i s ,  c a n  c h u r c h e s - - w h i c h  a r e  t h e  M c D o n a l d ' s  o f  
c h i l d  c a r e  p r o v i d e r s - - r e a l l y  a v o i d  b e i n g  w h a t  t h e y  u l t i m a t e l y  a r e ,  
n a m e l y ,  p r o m u l g a t o r s  o f  t h e  f a i t h ?  S h o u l d  t h e y  e v e r  m i n i m i z e  
t h i s  m i s s i o n  s o  a s  t o  g e t  t h e  p r o f f e r e d  f u n d s ? "
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Senator Drue Pearce
D is tr ic t  G

D u rin g  S e ss io n : 
P.O. Box V 

Juneau , Alaska 99811 
(907) 465-4993

MEMORANDUM

TO: Representative Max F. Gruenberg, Jr.
House Health/'"Education & Social Services Committee

FROM: Drue P e a r c ^ J j ^ ^ c v e  -

RE: SB 398

DATE: April 6, 1990

I understand that constitutional free exercise/establishment clause 
issues were raised in connection with SB 398 during the April 5, 
1990 House Health, Education and Social Services committee meeting.

If there is an issue here it is the constitutionality of the day
care assistance program itself not SB 398, which is primarily
administrative in nature. I do recognize the constitutional
problems implicit in a program /hich provides for the use of State
monies to fund programs sponsored by a religious institution
or having a religious content or nature. Perhaps it would be
appropriate to have Legal Services explore the federal and state
constitutional issues raised by the existing system of day care
subsidies as an interim project.

%

The results of such a project would certainly be of use to us in 
the future.

DP:pc

cc: Johnny Ellis, Chairman
Mark Boyer 
Peter Goll 
George Jacko, Jr.
Walt Furnace 
Cheri Davis
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Or i g i n a l  sp onsor(s): SEN. PEARCE, Duncan, Kelly, S t u r g u l e w s k i , Zharoff,
:r Jones

IN T H E  S E N A T E  BY T H E  H E S S  COMMITTEE

H OUSE CS F O R  CS F O R  SENATE B I L L  NO. 398 (HESS)

IN THE L E G I S L A T U R E  OF T H E  STATE O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A BILL

For an A c t  entitled: "An Act r e l a t i n g  to day care p r o gram s and child care

grants; and p r o v i d i n g  for an e f f e c t i v e  date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. AS 4 4 . 4 7 . 250(b) is a m e n d e d  to read:

(b) The d e p a r t m e n t  m a y

(1) adopt  regula t i o n s  n e c e s s a r y  for the p e r f o r m a n c e  of its 

duties u n d e r  AS 4 4.47 . 2 5 0  - 44.47.310;

(2) c o n t r a c t  w i t h  other e n t iti es [MUNICIPALI TIES, OR, IF 

N E C E S S A R Y ,  W I T H  D A Y  CARE FACILITIES,] to p e r f o r m  duties  of the d e p a r t­

men t  u n d e r  AS 44 .47.250 - 44 .47.310 w i t h i n  an area s p e c i f i e d  by the 

d epartment;  w i t h i n  an area, the d e p a r t m e n t  shall give h i g h e r  priority 

to c o n t r a c t i n g  w i t h  m u n i c i p a l i t i e s  than w i t h  o t h e r  o r g a n i z a t i o n s  [THAT 

M U N I C I P A L I T Y ;  W I T H  T H E  A P P R O V A L  OF THE DEPARTMENT , T H E  M U N I C I P A L I T Y  

M A Y  S U B C O N T R A C T  W I T H  A N O T H E R  O R G A N I Z A T I O N  IN THE C O M M U N I T Y  TO PERFORM 

A D M I N I S T R A T I V E  DUTIES, OR, IF NECESSARY, THE D E P A R T M E N T  M A Y  CONT RACT 

W I T H  A N O T H E R  O R G A N I Z A T I O N  TO PERFORM A D M I N I S T R A T I V E  DUTIES;

(3) REPEALED;

(4) C O N T R A C T  W I T H  DAY CARE F A C I L I T I E S  O U T S I D E  OF M U N I C I P A L­

ITIES; T O  P R O VID E M O R E  E F F E CTIVE A D M I N I S T R A T I O N  O F  P R O G R A M S  IN THE 

U N O R G A N I Z E D  BOROUGH, THE DEP ARTMENT M A Y  C O N T R A C T  W I T H  A N O T H E R  O R G A N I­

ZATI O N  IN THE C O M M U N I T Y  OR WITH AN O R G A N I Z A T I O N  S E R V I N G  THE RE GION IN 

W H I C H  T H E  C O M M U N I T Y  IS L O C A T E D  TO P E R F O R M  A D M I N I S T R A T I V E  DUTIES],

* Sec. 2. AS 4 4 . 4 7 . 2 6 0  is amended to read:

Sec. 44.47.260. P AYMENTS T O  M U N I C I P A L I T Y  OR O R G A N I Z A T I O N .  When

-1- HCS CSSB 3 9 8 (HESS)



II

10

11

a cont ract is m a d e  u n d e r  AS 4 4 . 4 7 . 2 5 0 ( b ) (2) [OR (b)(4)] b e t w e e n  the

department and a m u n i c i p a l i t y  or an organization, the d e p a r t m e n t  shall

pay to that m u n i c i p a l i t y  or o r g a n i z a t i o n  the g r e a t e r  of

(!) an amount equal to 10 p e rcen t of the total annual day

care b e n efi ts p a i d  to day care facili t i e s  in the g e o g r a p h i c  area

admin i s t e r e d  by that m u n i c i p a l i t y  o r  o r g a n i z a t i o n  u n d e r  the c o n t r a c t ; 

or

8 (2) $1,000 per year.

9 * Sec. 3. AS 44. 47.300(b) is amended to read:

(b) B e n e fits shall be p a i d  by the depa rt m e n t  d i r e c t l y  to the

m u n i c i p a l i t y  or o r g a n i z a t i o n  c o n t r a c t i n g  w i t h  the day care f a c i l i t y

12 [OR, O U T S I D E  O F  A  M U N ICIPALITY, T O  THE F A C I L I T Y  U P O N  R E C E I P T  OF A

13 B I LLING F R O M  A  M U N I C I P A L I T Y  OR FACILITY].'

* Sec. 4. AS 44.47.305( f) is amended to read:

(f) A grant u n d e r  (a) of this s e c t i o n  shall be mad e m o n t h l y  or

qu a r t e r l y  and shall be based on the m o n t h l y  a v era ge daily f u l l - t i m e  

equiva l e n t  e n r o l l m e n t  in the child care f a c i l i t y . If the m e t h o d  of 

p ayment for the g r a n t  is other than monthly, it shall be at the r e­

quest of the child care facility with the approval of the d e partment.

Based on c r i teria e s t a b l i s h e d  by the department, the d e p a r t m e n t  may 
%

make q u a r t e r l y  adv ance payments [DURING T H E  C A L E N D A R  M O N T H  P R E C E D I N G  

THE DATE O N  W H I C H  A P P L I C A T I O N  FOR A GRANT IS MADE].

* Sec. 5. AS 44.47.305(g) is amended to read:

(g) Each c h i l d  care facility r e c e iving a grant u n d e r  (a) or (d) 

of this section shall assure that at least >5 percen t or o n e  o f  its 

child care spaces r e c e i v i n g  subsidy under this section, w h i c h e v e r  is 

greater, will be m a d e  [A S P E C I F I E D  NUMBER O F  CHIL D CARE P O S I TION S AREJ

a v a i l a b l e , if requested, to childr en e l i g i b l e  for day care a s s i s t a n c e

under A S  4 4 . 4 7.250 - 44.47.310, who se parents or g u a r d i a n s  w i s h  to pay

HCS C S S B  398CHESS) -2-
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for care based on a t t e n d a n c e  only [THE NUMBE R OF F U L L - T I M E  E Q U I V A L E N T  

DAYS THE CHILD A T T E N D S  T HE FACILITY. ALL C H I L D  CARE POSIT I O N S  NOT 

M A D E  A V A I L A B L E  U N D E R  A P A Y M E N T  S C H E D U L E  BASED ON E N R O L L M E N T  SHALL BE 

M A D E  A V A I L A B L E  U N D E R  A  P A Y M E N T  S C H E D U L E  BASED ON A T T E N D A N C E  A N D  AT 

L E A S T  ONE F U L L - T I M E  E Q U I V A L E N T  P O S I T I O N  SHALL BE M A D E  A V A I L A B L E  BASED 

O N  A T T E N D A N C E  R A T H E R  T H A N  ENROLLMEN T. THE M A X I M U M  N U M B E R  OF CHILD 

CARE POSITIONS  IN EACH  F A C I L I T Y  T H A T  M A Y  BE M A D E  A V A I L A B L E  U N D E R  A 

P A Y M E N T  S C H EDU LE B A S E D  O N  E N R O L L M E N T  SHALL BE D E T E R M I N E D  EACH MO NTH 

U N D E R  THE F O L L O W I N G  FORMULA:

M  = (T+E) - (A+B) W H E R E

M  = M A X I M U M  N U M B E R  OF P O S I T I O N S  A V A I L A B L E  U N D E R  AN E N R O L L­

MEN T - B A S E D  FEE SCHEDULE;

T = THE T O T A L  N U M B E R  O F  F U L L -TIM E E Q U I V A L E N T  CHILD CARE

POSITIONS IN T H E  FACILITY;

E = N U M B E R  OF F U L L - T I M E  E Q U I V A L E N T  POSIT I O N S  DURING THE

M ONTH BEFORE C O M P U T A T I O N  W I T H  AN E N R O L L M E N T - B A S  ED FEE SCHEDULE;

A = A V E R A G E  D A I L Y  F U L L - T I M E  E Q U I V A L E N T  A T T E N D A N C E  D U RING THE 

M O N T H  BEFORE C O M P U T A T I O N  IN P O S I T I O N S  W I T H  A N  E N R O L L M E N T - B A S E D  

FEE SCHEDULE;

B = M A X I M U M  DAILY  F U L L - T I M E  E Q U I V A L E N T  A T T E N D A N C E  DURING THE 

M O N T H  BEFORE C O M P U T A T I O N  IN P O S I T I O N S  W I T H  AN A T T E N D A N C E - B A S E D  

FEE SCHEDULE].

Sec. 6. AS 44.47.310(1) is a m e n d e d  to read:

(1) "chil d" m o a n s  a person b e l o w  J_3 [ 11 ] years of age, or a 

m i n o r  w h o  has a  d e v e l o p m e n t a l  disability;

Sec. 7. AS 44.47.310(6) is r e p ealed and reenacted to read:

(6) " d e v e l o p m e n t a l  d i s a b i l i t y "  means a d i s a b i l i t y  under 

w h i c h  a person is incapable of self-care, as v e r i f i e d  by a p h y s icia n 

or licensed or c e r t i f i e d  p s y c h o l o g i s t  w h o  has examined the person;

-3- HCS CSSB 398(HESS)
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* Sec. 8. This A c t  takes effect J u l y  1 ,  1 9 9 0
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