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SENATE

O fficial Business P.0. Box V
Slate Capitol
Juneau, Alaska 99811

MEMORANDUM !

TO: Representative Johnny EII
House Health, Education,
Social Services Committ

FROM: Senator Jay Kerttula

SUBJ: Senate Bill 335 ~
Health Maintenance Organi

DATE: March 27, 1990

I would appreciate your scheduling Senate Bill 335,
relating to Health Maintenance Organizations at your earliest
convenience.

Senate Bill 335 would provide a specific licensing,
incorporation, and regulatory scheme for health maintenance
organizations. HMOs provide for basic health care services on
a prepaid basis and have characteristics of both an insurer
and a health care provider. Thus, membership in an HMO can be
purchased by either an individual or an employer as a form of
health care insurance, or health care by an HMO can be paid
for by a traditional insurance policy such as Blue Cross or
Aetna.

Senate Bill 335 is based on the National Association of
Insurance Commissioners®™ Model Act for Health Maintenance
Organizations. All but two states have onacted the NAIC model
act or similar or related legislation. The lack of an Alaska
statute which regulates HMOs 1is a barrier to the development
of HMOs 1i1n Alaska. Stato regulation is also necessary in
order to onsuro the protection of Alaska residents from
insolvent HMOs. There are no HMOs in Alaska at this tine,
although thero have been HMOs in Alaska in the past.

Modical costs are soaring — hoalth c»ro now takes up 11
pcrcont of the gross national product and is anticipated to
rise to 18 percent of the CNP by the year 2,000. HMOs provide
both good medical options in torms of preventative medicine



Representative Ellis
March 27, 1990
Page Two

and a mechanism for containing costs. As an example of
perceived costs savings resulting from HMOs — the federal
administration has proposed reducing medicaid premiums by $60
per month for beneficiaries who join an HMO.

I appreciate your consideration of my request.

JK:kh
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DESCRIPTION OF THE MAJOR PROVISIONS OF

CS SSSB 335 (FINANCE)

1. Requirements fTor Certificate of Authority: Senate
Bill 335 requires that a list of conditions be met
including demonstration of financial solvency — prior to

issuance of a certificate of authority. The bill also lists
specific items of information that must be included within an
application, and allows the department to acquire any other
information that may be found necessary in the future.

2, Coordination with the Department of Health and Social
Services: The nature of an HMO is that it is both an insurer

and a health care provider. Therefore, both the Department of
Commerce and the Department of Health and Social Services have
an interest in the quality of an HMOs®™ operation. Senate Bill

335 requires that a copy of the application be forwarded by
the Director of Insurance to the Department of Health and
Social Services within 10 days after its receipt. Within 60
days after the Commissioner of Health and Social Services
receives a copy of the application, he or she makes a
recommendation; and within 30 days after that recommendation,
the Department of Commerce either "issues or denies" a
certificate of authority.

3. Solvency and Limits on Investments: CS SSSB 335
(Finance) would require a deposit of the greater of 10 percent
of an HMOs®" estimated expenditures fTor health care services
for its fTirst year of operation, twice its estimated average
monthly uncovered expenditures for its Tirst year of
operation, or $250.000. The model act would have required a
deposit of the greater of 5 percent of an HMOs®" estimated
expenditures for health care services for its Tfirst year of
operation, twice its estimated average monthly uncovered
expenditures for its first year of operation, or $i00 000 .
The larger deposit which would be required under the CS 1is
viewed as necessary to ensure that Alaska consumers w4ll be
protected from insolvent HMOs. The larger deposit is not
viewed as an insurmountable barrier to the development of
HMOs, since the deposit is only increased for the Tfirst year
of operation — after that the deposit requirements under the
CS mirror the requirements under the nodel art (two percent



for the second fTiscal year, three percent for the third fiscal
year, Tour percent for the fourth fiscal year, and four
percent thereafter.) The deposit requirements do not apply if
the HMO has a net worth of $1 million without buildings, or $5
million with buildings,- or some alternative formulas are met
whi <n demonstrate similar financial stability. Finally, the
HMO must have and maintain a "capital account of at least

$100 ,000" in addition to any of the deposit requirements.

4. Governing Body; Senate Bill 335 requires that the
governing body of an HMO be made up of at least one-third
"consumers who are substantially representative of the
participants.” The sponsor substitute also requires that the
HMO establish advisory panels so that enrollees would have an
opportunity to participate in matters of policy and operation.

5. Dual Choice: Senate Bill 335 requires that each
employer in the state, whether public or private, having 25
employees or more "shall make available to its employees or
members the option to enroll”™ in an HMO. Mandatory dual
choice 1is viewed as necessary to make an HMO financially
viable in Alaska. In addition, Tfederal medicaid regulations
require "-hat there be an dual choice requirement before they
will provide medicaid reimbursement to an HMO. Under Senate
Bill 335, an employer is not required to pay more for employee
health benefits than he or she would have been required to pay
if not covered by the bill.

Senate Bill 335 also mandates, that the option of
enrollment in c.n HMO should first be submitted to a bargaining
unit, 1f the employees are members of a collective bargaining
unit. IT t.ie option 1is approved by the bargaining
representative, the option of enrollment shall then be made to

each represented employee. This language mirrors the federal
regulations.
%

6 - Korn Filing and Rate Approval: Senate Bill 335
includes a rechanism for the approval of "an evidence of
coverage." The bill provides that the HMO file the form with

the Division of Insurance 30 days before it is to be used.
The form 1is considered approved unless the director has

affirmatively approved or disapproved the form within the 30
day period.

7. Complaint System : Senate Bill 335 contains a

detailed section requiring that the HMO establish and maintain
a complaint system.



8 - Powers of aq 1rMO: Senate Bill 335 has a section
listing the powers of an HMO, and lists prohibited practices.
The bill also limits the amount of money that can be recovered
from an HMO from a participant who was not entitled to receive
certain services to the actual cost of providing the health
care service. Senate Bill 335 also provides a window of 10
days in which a participant who has just signed up with an HMO
can return the agreement and demand a refund.

9. Taxation; Senate Bill 335 provides that an HMO 1is
to be taxed and shall file reports as an authorized insurer.

10. Other Provisions: Senate Bill 335 contains a
section imposing fTiduciary obligations in the handling of
money by an HMO. The bill also provides that health care

services must be. provided by appropriately licensed health
care providers.
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Model Health Maintenance Organization Act

Thble of Content*.

Section 1. Short Title

Section 2. Definitions

Section 3. Establishment of Health Maintenance Organizations
Section 4. Issuance of Certificate of Authority

Section 5. Powers of Health Maintenrnce Organizations

Section 6. Governing Body

Section 7. Fiduciary Responsibilities

Section 8. Evidence of Coverage and Charges for Health Care Services

Section 9. Annual Report

Section 10. Information to Enrolleea

Section 11. Complaint System

Section 12. Investments

Section 13. Protection Against Insolvency

Section 14. Prohibited Practices

Section 15. Regulation of Agenta

Section 16. Powers of Insurers and (Hospital and Medical Service Corporations)
Section 17. Examinations

Section 18. Suspension or Revocation of Certificate of Authority

Section 19. Rehabilitation, Liquidation, or Conservation of Health Maintenance Organizations
Section 20. Regulations

Section 21. Administrative Procedures

Section 22. Fees

Section 23. Penalties and Enforcment

Section 24. Statutory Construction and Relationship to Other Laws

Section 26. Filings and Reports as Public Documents

Section 26. Confidentiality of Medical Inform ation

Section 27. (Commissioner of Public Health’'s) Authority to Contract

Section 28. Acquisition of Control of or Merger of a Health Maintenance Organization.
Section 29. Dual Choice

Section 30. Severability

Section 1. Short Title.

This Act may be cited as the Health Maintenance Organization Act of (insert year).
%
Introductory Comment.

The rising cost of health services in recent years has led government agencies, private organiza-
tions, and legislative bodies to seek alternatives to the traditional medical delivery system which
will provide unproved health care at a lower cost. The health maintenance organization is a con-
ceptwhich has received much attention as one means through which an improvementin delivery
might be achieved.

Shortcomings of Existing Health Care Delivery System

The health care delivery system as it is now constituted presents several problems. First, many
people are unable to obtain health care when they need it and in the form they need it. This prob-
lem can be divided into three subareas: (a) In many areas of the country, the availability of health
care in terms of the quantity of manpower and facilities is inadequate; Ib) Even where physicians,
nurses, clinics, and hospitals do exist, they may lack accessibility due to poor location® poor
management, lack of transportation, language or racial barriers, inconvenient hours, etc; and (c)
Even if health care is available and accessible, it may not be continuous: thatn a single patient
may not be treated as a oerson with a continuing or a variety of problems but wther as a single
isolated health care problem incident. The problems of availability, accessibility, and continuity,
at leastin part, have besn attributed to the lack of responsibility vested in one person, group, or
organization to assure the delivery of health car*.



Medical Care Foundations

A variation of the HM O concept is seen in some medical care foundations. Although individual
foundations differ greatly in detail, a foundation for medical care is usually sponsored and
organized by a county or state medical society. The membership consists of physicians who
apply to and are accepted by the foundation.

Those medical care foundations which can be considered as a variant of the HM O concept, often
contract with an insurer or other prepayment plan (e.g., hospital or medical service corporations)
to provide coverage meeting certain minimum criteria consistent with the delivery of quality
medical care. The insurer collects the premiums, promotes, markets, and underwrites the pro-
gram. The enrollee may seek physician services from any member of the foundation who then
bills either the insurer or the foundation, not the enrollee. Although such billings are on a fee-for-
service basis, the amount charged the enrollee is fixed and prepaid without regard to the number
or type of services used. The foundation establishes some form of peerreview to monitor notonly
the level of charges but also the type and quality of care rendered. Since the amount of income
does not vary with the number or type of services provided, incentives exist to maintain costa at
as low alevel as possible. However, unlike the HM O concept described above, even though physi-
cian services are prepaid from the patients' viewpoint, from the physicians' viewpoint, the fee-
for-service practice is maintt-med. Under the federal HM O Act. this type of organization is called
an Individual Practice Association Type HMO.

The Need for State Authorizing and Regulatory Legislation

From 1970 to 1973. the administration and committees in both hous , of Congress spent much
time analyzing the health maintenance organization alternative in connection witn national
health insurance and federal assistance bills for HM O’s. This analysis resulted in the enactment
of the federal HM O Actin 1973. Since then, the number of health maintenance organizations and
the number of HMO enrolleea has grown rapidly. Prior to 1972, however, few states had a
statutory framework tailored to the supervision of health maintenance organizations. Charter-
ing, licensing, contract and rate regulation, and other supervision was being carried out under
general insurance laws, hospital and medical service corporation statutes, other special statues,
ornot at alL Because the HM O is a unique type of organization, many provisions of such state
laws were inapplicable, highly restrictive or prohibitive to the formation and operation of an
HMO. Therefore, in 1972 the NAIC adopted the Model Health Maintenance Organization Act
which accommodates the unique features of HM O ‘s.

Purpose of a State Model Bill

The model bill clearly authorizes the establishment and operation of HMO's. Restrictive provi-
sions in other laws which are inappropriate to HM O'’s are rendered inapplicable. Appropriate
grants of authority are established to enable the HMO's to fulfill the function envisioned for
them. At the same time, however, the public has a vital interest in the fiscally sound, efficient,
and ethical operation of HM O’s. As is the case with insurance and hospital and medical service
corporations.. tO's are "affected with the public interest." Regulatory safeguards dovetailed
t%/othe unigue na.ure of HMO's are essential. Thus, the purpose of this model bill is twofold.

First, it attempts to provide a legal framework enabling the organization and functioning of
HMO's of a wide variety including those based upon the medical care foundation or individual
practice association concept. The legal environment is designed to permit a high degree of flex-
ibility. No one form of organization or one type of modus operandi is required. Instead the HM O
concept can be refined and subjected to further experimentation. Second, the model bill attempts
to provide a regulatory monitoring system not only to prevunt or remedy abuse, but also to
assist in the future improvement and development of tnis alternative form of a health care
delivery system.

Of course, it is also possible that the statutes of a given State are presently broad enough to
allow operation of at least certain types of HMO's and provide the commissioners with ap-
propriate authority to regulate them. In those states, a bill such as this may be desirable in order
to consolidate and define more clearly the authority for and manner of regulation of an HMO.
However, it may be possible to form HMO's under existing laws in some states before passage of
this model legislation and it is anticipated that such programs can davelop concurrently wish any
legislative activity.

430-3.



Model Regulation Service— May 1982

Comment. Subsection (6) defines an HM O to be any person that undertakes to provide or ar-
range for at least basic health care services on a prepaid basis. This can achieved e ther iai
by providing the services directly through physician or other providers actually employed
by the HM O and through hospitals or facilities owned or directly operated bv the HMO. or
ib) by contracting or arranging with physicians, hospitals or other facilities to provide sucn
services. The term mearrange" does not contemplate those traditional arrangements which
hospital or medical service corporations make in conjunction with their prepayment service
plans pursuant to hospital or medical service corporation laws. If it were otherwise, the
traditional hospital and medical service corporation prepayment service plan, by itself,
would be an HMO.

Subsection (2) defines basic health care services. This definition, combined with the require-
ment that an HM O provide for basic health care services in Sections 4121(c) and 1811 He),
establishes a minimum package of health care services which an HMO must provide or ar-
range for. Thi3 is intended to assure that the enrolleea obtain at least a sufficiently broad
range of services to meet a reasonable amount of their health care needs. At the same time,
however, the definition should not be so broad as to be financially prohibitive to a substan-
tial number of enrollees. Services for mental illness and alcohol and drug abuse are not in-
cluded because they are often not covered by insurance or hospital or medical service plans
and their inclusion would create a competitive disadvantage of HMO's. If a state believes
that such services, or others, should be included as basic health care services, all earners in
the state should be required to offer or cover them.

Since no HM O may function without either a certificate of authority (see Section 3(1)) and
since an HM O must furnish basic health care services (see Section 4(2){c)), no health care
services may be provided or arranged for on a prepaid basis without the minimum package
of basic health care benefits. This serves two purposes: (a) it requires the provision of ade-
quate protection and (b) it prevents the avoidance ofthe applicability of the Act by the mere
expediency of failing to meet the minimum package requirements.

In addition, the HM O may furnish additional services, certain limited indemnity benefits
and more comprehensive indemnity benefits. (See Section 5(11(f).) These additional services
and benefits can be put together in any one of a variety of ways. The indemnity or service
benefits might cover such situations as out-of-area emergency services, out-of-area benefits
for dependents away at college, or services which the affiliated providers lack the capacity
to make available. This flexibility in piecing together the package of coverage through
direct and indirect services and indemnity benefits enables an HMO type operation to meet
health care need? in a wide variety of circumstances.

The definition of an HM O affords wide latitude for different arrangements. This highly flex-
ible approach seems best suited to our diverse and pluralistic society with problems varying
from locality to locality. Flexibility will allow continued innovation and experimentation
with different organizational structures. It may be easier to recruit health personnel if a
number of alternative approaches are available. Consistent with this philosophy is the
absence of any requirement of a minimum numbe" of °mployees or of a mandate as to
whether or not the HMO should be a profit or non-profit organization. Permitting both
profit and non-profit organizations will broaden the financial and managerial resources
which can be drawn upon in developing the HM O concept.

Subsection 19) defines uncovered expenditures for use in Section 13. These are expenditures
for health care services for which the HMO is at risk. They will vary in type and amount,
depending on the arrangements of the HMO. They may include out-of-area services, referral
services rnd hospital services. They do not include expenditures for services when a pro-
vider has agreed not to bill the enrollee even though the provider is not paid by the HMO. or
for services that are guaranteed, insured or assumed by a person or organization other than
the health maintenance organization.
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ik) A description of the complaint procedures to be utilized as required under Section 11:

M A description of the procedures and programs to be implemented to meet the quality
of health care requirements in Section 4111(b):

im) A description of the mechanism by which enrollees will be afforded an opportunity to
participate in matters of policy and operation under Section 6(2):

in) Such other information as the commissioner (director, superintendent) may require to
make the determinations required in Section 4.

la) An applicant or a health maintenance organization holding a certificate of authority
granted hereunder shall, unless otherwise provided for in this Act. file a notice describ-
ing any material modification of the operation set out in theinformation required by
Subsection 13). Such notice shall be filed with the commissioner (director, superinten-
dent) prior to the modification. If the commissioner (director, superintendent) does not
disapprove within linsert number) days of filing, such modification shall be deemed
approved.

Ib) The commissioner (director, superintendent) may promulgate rules and regulations

exempting from the filing requirements of Paragraph la) those items he deems un-
necessary:

An applicant or a health maintenance organization holding a certificate of authority
granted hereunder shall file all contracts of reinsurance. Any agreement between the
organization and an insurer shall be subject to the laws of thia state regarding reinsurance.
All reinsurance agreements and any modifications thereto must be filed and approved.
Reinsurance agreements shall remain in full force and effect for at least ninety (90) days
following written notice by registered mail of cancellation by either party to the commis-
sioner (director, superintendent).

Comment. Section 3 requires the licensing ofan HM O in order to provide health care services on
a prepaid basis. The legal entity, in which the responsibilities imposed by this Act are vested,
serves as the focus of regulatory attention to assure that the consuming public is well served.

Subsection (1) is intended to provide a general override to existing state laws which restrict or
prevent the formation or operation of health maintenance organizations. Among other restric-
tions. existing state laws may:

1)

@)
%

3)

©)
(5)

(6)

require approval of a health maintenance organization by a medical society;

require that physicians constitute all or a majority of the governing body of a health
maintenance organization;

require that all physicians or a percentage of physicians in the local medical society be per-
mitted to participate in rendering the services of the organization:

require that such organization submit to regulation as an insurer of health care services:

require that only unincorporated individuals or associations or partnerships may provide
health care services:

prohibit advertising by a professional group for recruitment of enrollees.

Litdh e ~ -~ ~ gw efhl *herr,d<i prT de? ‘nSubaection (1). Section 25 specifically provides

fo'wvm °sprfl u **rvice corporation law and certain other provi-

sions do not apply to HMO s. Furthermore, bection 6 specifically provides that any persons

body

n° CprOViders oi he"lIth car®services, may serve on the governing body. There is no
requirement as to the appropriate composition of the membership of the governing
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icl The health maintenance organization will effectively provide or arrange for the provi-
sion of basic health care services on a prepaid basis, through insurance or otherwise,
except to the extent of reasonable requirements for co-payments:

md) The health maintenance organization is financially responsible and may reasonably be
expected to meet its obligations to enrollees and prospective enrollees. In making this
determination, tne commissioner idirector. superintendent! may consider:

1i) The financial soundness of the arrangements for health care services and the
schedule of charges used in connection therewith:

liil  The adequacy of working capital:

(iii) Any agreement with an insurer, a (hospital or medical service corporation!, a
government, cr any other organization for insuring the payment of the cost of
health care services or the provision for automatic applicability of an alternative
coverage in the event of discontinuance of the healtn maintenance organization:

livl Any agreement with providers for the provision of health care services: and
iv] Any deposit of cash or securities submitted in accordance with Section 13.

le) The enrollees will be afforded an opportunity to participate in matters of policy and
operation pursuant to Section 6:

(0 Nothing in the proposed method of operation an shown by the information submitted
pursuant, to Section 3 or by independent investigation, is contrary to the public
interest: und

(g) Any deficiencies identified by the (commissioner of public health) have be?n corrected.

A certificate of authority shall be denied only after compliance with the requirements of
Section 21.

Comment. A health maintenance organization combines several characteristics of an in-
surance operation lincluding the need for financial responsibility, the assumption of risk
and similarity in marketing activities) with the characteristics of a heaith care delivery
system. Section 4 provides for the authorization and regulation of health maintenance
organizations to be earned out through existing state agencies. The creation of a new
agency specifically for heaith maintenance organizations would unnecessarily duplicate
existing functions in the state insurance and health departments. It is felt that the exper-
tise of the state insurance department on fiscal and other regulatory matters and the
familiarity of the state health department with regard to health matters should both be
utilized in the regulation of health maintenance organizations. To minimize adm inistrative
problems, the prime responsibility for administration is vested in one agency-— the in-
surance department. However, to the extent possible, the responsibilities of the two agen-
cies are clearly defined with the insurance commissioner obligated to rely on the heaith
department with respect to the letter's sphere of expertise.

Subsection 111(b) empowers the commissioner of public health to establish and apply stan-
dards of quality concermz.g health care. Among the arguments raised against quality con-
trol are: Ill they may limit the number of HMO'’'s which will get started. (2) quality
assurance procedures will prove to be expensive and (3) such controls will engender opposi-
tion from certain providers. On the other hand, existing methods for quality control are said
to be fragmented and inadequate. If the states are to authorize and encourage HMO's by
this legislation, they have an obligation to assure that the health care services provided are
of reasonable quality. This is particularly true because of the built-in incentive for ah HM O
to restrict the utilization of services due to the incentives to slay within a fixed budget.
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12) '‘at A health maintenance organization shall file notice, with adequate supporting infor-
mation. with the commissioner Idirector. superintendent! prior to the exercise of any
power granted in Subsections 11Mai. Ibl or id). The commissioner (director, super-
intendent! shall disapprove such exercise of power oniy if in his opinion it would sub-
stantially and adversely affect the financial soundness of the health maintenance
organization and endanger its ability to meet its obligations. If the commissioner
idirector. superintendent) does not disapprove within imsert number! days of the
filing, it shall be deemed approved.

Ib) The commissioner Idirector. superintendent) may promulgate rules and regulations

exempting irom the filing requirement of Paragraph lai those activities having a de
minimis effect.

Comment: The exercise of authority granted in Subsections Illla). IllIb]l and lllid | shall be subject
to disapproval by the commissioner within (insert number! days of a filing by a health
maintenance organization. The commissioner may promulgate rules and regulations exempting
certain contracts from the filing requirement where exercise of the authority granted in the sec-
tion would have little or no effect on the financial condition and ability to meet obligations of the
organization.

Section 6. Governing Body.

1) The governing body of any health maintenance organization may include providers, or
other individuals, or both.

(2) Such governing body shall establish a mechanism to afford the enrollees an opportunity to
participate in matters of policy and operation through the establishment of advisory
panels, by the use of advisory referenda on major policy decisions, or through the use of
other mechanisms.

Comment: While Section 311) should adequately override restrictive laws related to
membership of a governing body, Section 6(1) makes explicit the permissible membership of
such a group. The model bill does not, however, require that a health maintenance organiza-
tion be consumer controlled. It is expected that HMO's controlled in a variety of ways will
be organized. Where organizations are not consumer controlled, it is believed that some
means for enrollee participation should be provided. For example, such matters as
availability, accessibility and continuity of health care services are factors which directly
confront the consumers and in which they have a particular interest. The disclosure of infor-
mation under other sections is also designed to assist the consumers.

Arguments against a - for the consumer include: (1) such participation is unnecessary
and perhaps even harmful to the efficient and professional delivery of heaith care services.
(2L aconsumer role will impede the initiation of an HM O since more people must be involved

» and 13) consumers can always seek alternative health care. The arguments for a consumer
role seem more persuasive. These include 11) consumer participation results in a more
responsive organization, and (2) consumer participation is not the same as lay control over
the rendering of professional service.

Section 7. Fiduciary Reeponaibilltiea.

11) Any director, officer, employee or partner of a health maintenance organization who
receives, collects, disburses, or invests funds in connection with the activities of such
organization shall be responsible for such funds in a fiduciary relationship to the organi-
zation.

12) A health maintenance organization shall maintain in force a fidelity bond on employees and
officers in an amount not less than $100,000 or such other sum as may be prescribed by the
commissioner Idirector. superintendent). AU such bonds shall be written with at least a one-
year discovery period and if written with less than a three-year discovery period shall con-
tain a provision that no cancellation or termination of the bond, whether by or at the re-

esk of the insured or by the underwriter, shall take effect prior to the expiration of 90
3ys after written notice of such cancellation or termination has been filed with the commis-
sioner 'director, superintendent! unless an earlier date of such cancellation or termination is
approved by the commissioner idirector. superintendent).
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ib) Such charges may be established in accordance with actuarial principles tor various
categories of enrollees. provided that charges applicable to an e'irollee shall not be
individually determined based on the status of his nealth. Howev »r. the charges shall
not be excessive, inadequate, orunfairly discriminatory. A certification, by a qualified
actuary or other qualified person acceptable to the commissioner idirector. super-
intendent). to the appropriateness of the use of the charges, based on reasonable
assumptions, shall accompany the filing along with adequate supporting information.

The commissioner Idirector. superintendent) shall within a reasonable period, approve any
form if the requirements of Subsection 11) are metand any schedule ol charges if the require-
ments of Subsection i2) are met. It shall be unlar-'M to issue sum form or to use such
schedule or charges until approved. If the commissioner (director, superintendent) dis-
approves such filing, he shall notify the filer. In the notice, the commissioner (director,
superintendent) shAil specify the reasons for his disapproval. A hearing will be granted
within unsert number) days after a request in writing by the per*on filing. If the commis-
sioner idirector. superintendent) does not approve any form or schedule of charges within
(insert number) days of the filing of such forms or charges, they shall be deemed approved.

The lommissioncr (director, superintendent) may require the submission of whatever rele-
vant information he deesi? necessary in determining whacher to approve or disapprove a
filing made pursuant to this Section.

Comment: Subsection Illia) requires that every enrollee be provided with evidence of
coverage and allocates the responsibility for providing that evidence. Paragraph (cl
establishes requirements which such evidence of coverage must meet. The group contracts
to be filed pursuant to Section 3(31(0 are not subject to the standards and filing re-
quirements of Section 8. since such group contracts are not issued to enrolleea. Paragraph
(d) clarifies the relationship between filing requirements under this Section and under the
state insurance or hospital or medical serv.ee corporation law. Filing is required under
Paragraph (b) unless the form is already subject to filing requirements under existing state
law. However, where existing state law does not apply standards as strict aa those con-
tained in Paragraph (cl. such standards are. in effect, read into the exiating law. Where the
filing under state insurance or medical or hospital service corporation law is required to
meet standards as strict as those in Paragraph (c). the former would be applicable. A state
may want Paragraph Id) to be rev.sed to make specific reference to existing state laws.

Subsection (21(a) provides for the filing of charges for health care services, i.e.. that part of
the benefit package which is provided in the form of service vis-a-vis indemnity or service
benefits. Those pans of the package providing benefits under agreement with an insurance
company or hospital or meaical service corporation will be subject to regulation in accor-
dance with existing laws.

Paragraph Ib) neither requires nor prohibits community rating. Reasonable underwriting
classifications are permitted for the purpose of establishing the charges. Different charges
may be imposed on different groups of enrollees. Such a rigid requirement as community
rating would appear to be inappropriate when the competing financing mechanisms are not
subject to such a constraint. The competitive disadvantage which such requirement might
impose could impede the development of HMO''s.

Because of its somewhat different nature, an HMO is not required by this Act to meet
reserve requirements similar to those imposed on insurance companies. Thus it is important
that the charges be set at an adequate level. The requirement for certification by an actuary
or other qualified person along with supporting information is intended to assist the com-
missioner in determining adequacy. In applying the standard of excessive, inadequate, or
unfairly discriminatory, it is contemplated that the commissioner may consider the amount
necessary to assure a reasonable return on the initial and subsequent capital invested and
an amount needed to accumulate adequate funds to stabilize the level of charges /gainst
fluctuation due to inflation, changes in medical technology and related causes,
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Comment: Every health maintenance organization is required to establish acomplaint system to
provide reasonable procedures for the disposition of complaints. The organizations may he ex-
pected to receive two types of complaints. One type is related to the basic health care services or
additional services furnished by it. The other type is related to that portion of the coverage in ad-
dition to basic health care services which is provided by insurance, hospital or medical service
corporations, or some means other than being furnished by the organization. For complaints aris-
ing from health care services, the administrative procedure to handle ccmplmnts should provide
the mechanism through which enrollees receive a fair and proper opportunity to have their cases
heard, including the use of binding arbitration as a means of resolving claims confining
coverage. For complaints regarding benefits over which the heaith maintenance organization has
no direct control such as those portions of the benefit package which are covered by insurance,
the health maintenance organization is responsible only for maintaining statistical information
and transm itting the complaints to the persons responsible.

In establishing the format for records and reports pursuant to this Section, the commissioner
may want to require disclosure similar to that provided for under the NAIC Model Unfair TVade
Practices Act. Section 4(10) of that Act requires, among other data, a record of total number of
complaints since the last examination, the nature of each complaint, the disposition of the com-
plaint. and the time it took to process each complaint. iSee 1972 NAIC Proceedings | 4 .3).

Section 12. Investment*.

W ith the exception of investments made in accordance with Section 5(l)la) and Ib) and Section
5(2), the funds of a heaith maintenance organization shall be invested only in securities or other
investments permitted by the laws of this State for the investment of assets constituting the
legal reserves of life insurance companies or such other securities or investments as the commis-
sioner (director, superintendent) may permit.

Comment: Life and health insurers are subject to statutory investmentrequirements designed to
assure conservatism and liqguidity in the handling of the insurer's funds. Sound financial manage-
mentis an importantelementin the variable operation ofan HMO. Furthermore, it is contrary to
the intent of this bill to foster conditions whicn would ensble an HM O to be used ts a ‘‘front" for
a speculative investment operation. At the same time, however, it is recognized that foran HMO
to nilfill its expected functions, it may be both desirable and necessary for the HMO to invest a
portion of its capital funds in facilities and services to better enable it to meet its obligations.
Such investments may notconform to the traditional insurance law investment limitations. Con-
sequently. this section excepts this type of investment when approved by the commissioner in
accordance with the standards set out in Section 512).

Section 13. Protection Against Insolvency.

<1 Unless otherwise provided below, each health maintenance organization shall deposit with
* the commissioner idirector. superintendent) or with any organization or trustee acceptable
to him through which a custodial or controlled account is utilized, cash, securities, or any
combination of these or other measures that is acceptable to him in the amount set forth in

this section.

12! The amount for an organization that is beginning operation shall be the greater of: la) five
percent (5°0) of its estimated expenditures for health care services for its first year of opera-
tion. (b) twice its estimated average mor.tily uncovered expenditures for its first year of
operation or Icl 5100.000.

At the beginning of each succeeding year. unless not applicable, the organization shall
deposit with the commissioner idirector. superintendent) or organization or trustee, cash,
securities, or any combination of these or other measures acceptable to the commissioner
idirector. superintendent), in an amount equal to four percent I4*T>) ot its estimated annual
uncovered expenditures for that year.

<3l Unless not applicable, an organization that is in operation on the effective data of tflis sec-
tion shall make a deposit equal to the larger of: (al one percent 11°rl of the preceding 12
months uncovered expenditures, or <bl 5100,000 on the first day of the fiscal year beginning
six <61 months or more after the effective date of this servw.
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Comment. Even though very serious problems can arise if a heaith maintenance organiza-
tion defaults on its contracts, fiscal control of health maintenance organizations in a man-
ner comparable to that applied to insurance companies appears inappropriate in view of the
service nature of such organizations. The best protection tor enroliees is a financially sound
organization that generates net income. However, beginning heaith maintenance organiza-
tions are often small businesses with limited financia. resources that will sustain operating
losses in their early years. Unreasonably high starting wapital or reserve requirements may
prevent some organization from starling or may unreasonably tie up the capital of those
that do. Therefore, tliis Section provides for a structured but flexible approach to protecting
against insolvency. It requires the maintenance of a minimum capital account, a deposit of
cash or securities in a m nimum account, and thr irgamzation s generation of additional
amounts annually as a source of funds to meet its contractual obligations to the enrollees in
the event of insolvency. The commissioner may waive all or part of these requirements
when satisfied that the organization has sufficient net worth or an adequate history of
generating net income to assure its viability. The requirements may also bo waived if the
health maintenance organization's performance is guaranteed by another financially strong
organization.

The section relates the deposit requirements to the amount o. 'he health maintenance
organization s uncovered expenditures. This amount will vary deposing upon the type of
organization and the nature of it) arrangements with providers. For i. smple. tha physi-
cians of the staff of the organization or a contracting medical group or individual practice
association may agree to look only to the organization for payment of services provided to
the organization a enrollees and agree not to bill them in the event of insolvency." An
organization could have insurance for all or part of its hospitalization expense or another
organization couid agree to guarantee that the liabilities of the heaith maintenance
organization are met.

In all such cases, it is recommended that the contractual provision require the provider or
guarantor to notify the commissioner if the provision or insurance is modified or no longer
in effect or if payment on the contract or policy has not been made in areasonable period of
time. (Section 3(5) requires pnor notification of cancellation of a.iy reinsurance.) This can
provide an early warning of poaaible adverse changes in the health maintenance organiza-
tion s financial position. In addition, the status of such provisions or policies should be
covered in annual interrogatories to the organization.

The requirement in £ ibsection (8) for a capital account only applies to organizations li-
censed after the effective date of the subsection. Thus, the capital account requirement
would have to be taken into consideration by persons starting a new HMO. If a state wishes
to apply the requirement to existing HMO's. it should allow for an appropriate phase-in
period.

It is believed that these provisions and the related provisions of Section 4121(d). including
possible insurance backup arrangements, provide adequate assurances. The failure to pro-
vide assurances as required would subject the heaith maintenance organization to suspen-
sion or revocation of its certificate of authority under Section 18.

Section 14. Prohibited Practices.

(n No health maintenance organization, or representative thereof, may cause or knowingly
permit the use of advertising which is untrue or misleading, solicitation wmch is untrue or
misleading, or any form of evidence of coverage which is deceptive. For purposes of this act:

>al A statement or item of information shall be deemed to be untrue if it does not conform

to fact in sny respect which is or may be significant to an enrollee of. or person con-
sidering enrollment with a health maintenance organization:

A Provision to accomplish this might read:
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The commissioner (director, superintendent) may by rule exempt certain classes of persons
from the requirement of obtaining a license:

la) If the functions they perform do not require special competence, trustworthiness or
the regulatory surveillance made possible by licensing; or

<b) If other existing safeguards make regulation unnecessary.

Section 16. Powers of Insurers and (Hospitd and Medical Service Corporations).

)

@

An insurance company licensed in this state, or a (hospital or medical service corporation!
authorized to do business in this State, may either directly or through a subsidiary or affil-
iate organize and operate a health maintenance organization under the provisions of thus
act. Notwithstanding any other law which may be inconsistent herewith, any two or more
such insurance companies. |lhospitais or medical service corporations), or subsidiaries or
affiliates thereof, may jointly organize and operate a heaith maintenance organization. The
business of insurance is deemed to include the providing of heaith care by a health
raaintenano organization owned or operated by an insurer or a subsidiary thereof.

Notwithstanding any prousion of insurance and (hospital or medical service corporation)
laws (citations), an insurer or a (hospital or medical service corporation) may contract with a
heaith maintenance organization to provide insurance or similar protection against the cost
of care provided through health maintenance organizations and to provide coverage in the
event of the failure of the health maintenance organization to meet its obligations.

The enrollees of a health m nteoance organization constitute a permissible group under
such laws. Among other things, under such contracts, the insurer or (hospital or medical
service corporation) may make benefit payments to health maintenance organizations for
health care services *GU ered by providers.

Comment: Subsection (2) overrides the group laws to permit an insurer or a hospital or
medical service corporation to provide coverage protecting enrollees of an HMO. This
authority isintended to permitinsurers and the service corporations to write coverage (1) to
fill the gaps which the providers of health care services do not provide. 12) to provide
coverage in excess of the services provided. 13) to cover catastrophe situations. (4) to pro-
vide protection to the enrollees in the event the HM O becomes insolvent, and (5) to provide
coverage against the cost of health care services as the health maintenance organization
deems necessary. 'This section might also be redrafted t< make specific reference to the rele-
vant Section of existing law.

Section 17. Examination.

%
1)

()

(3)

The commissioner (director, superintendent) may make an examination of the affairs of any
health maintenance organization and providers with whom such organization has con-
tracts. agreements, or other arrangements as often as is reasonably necessary for the pro-
tection of the interests of the people of this Stare but not less frequently than once everv
three years.

The (commissioner of public health) may make an examination concerning the quality of
health carv service of any health maintenance organization and providers with whom such
organization has contracts, agreements, or ether arrangements as often as is reasonably
necessary for the protection of the interest.* of the people of this State but not less fre-
quently than once every three years.

Every heaith maintenance organization and provider shall submit its relevant books and
records for such examinations and in every way facilitate them. For the purpose of examina-
tions. the commissioner (director, superintendent! and the (commissioner of public heal hi
may administer oaths to. and examine the officers end egents of the heaith maintenance
orga nation and the principals of such providers concerning their business.



Mod*l R«KuUuori Service— M iy 1982

(21 A certificate of authority shall be suspended or revoked only after compliance with the re-
quirements of Section 21.

(3) When the certificate of authority of a heaith maintenance org. nization is suspended, the
health maintenance organization shali not. during the period of such suspension, enroll any
additional enrollees except newborn children or other newly acquired dependents of existing
enrollees. and shall not engage in any advertising or solicitation whatsoever.

14) When the certificate of authority of a health maintenance organization is revoked, such
organization shall proceed, immediately following the effective date of the order of revoca-
tion. to wind up its affairs, and shall conduct no further business exceptas may be essential
to the orderly conclusion of the affairs of such organization. It shall engage in no further
advertising or solicitation whatsoever. The commissioner Idirector. superintendent) may.
by written order, permit such further operation of the organization as ho may find to be in
the bestinterest of enrollees. to the end that enrollees will be afforded the greatest practical
opportunity to obtain continuing health care coverage.

Section 19. Rehabilitation, Liquidation, or Conservation of a Health Maintenance Organization.

1) Any rehabilitation, liguidation or conservation of a health maintenance organization shall
be deemed to be the rehabilitation, liquidation, or conservation of an insurance company
and shall be conducted under the supervision of the commissioner Idirector. superintendent)
pursuant to the law governing the rehabilitation, liguidation, or conservation of insurance
companies. The commissioner (director, superintendent) may apply for an order directing
him to rehabilitate, liquidate, or conserve a health maintenance organization upon any one
or more pounds setout in (cite sections of state rehabilitation law), or when in his opinion
the continued operation of the health maintenance organization would be hazardous either
to the enrollees or to the people of this state. Enrollees shall have the same priority in the
event of liguidation or rehabilitation as the law provides to policyholders of an insurer.

(2) A claim by a health care provider for an uncovered expenditure has the same priority as an
enrollee. provided such provider of services agrees not to assert such claim against any
enrollee of the health maintenance organization.

Comment. Section 19 provides for the rehabilitation, liquidation, or conservation of health
maintenance organizations to be carried out by the Commissioner under state laws appli-
cable to insurance companies. Inasmuch as all states have existing authority, it is felt that
the use of such statutes would be appropriate and would avoid the necessity of developing
new administrative procedures applicable only to health maintenance organizations.
Subsection (2) is designed to provide the maximum protection for enrollees by pa) ing those
providers that can bill the enrollee before those that have agreed not to. However, in order

, to obtain this priority, the provider must agree that t».e payment fully discharges the
obligation of the enrollee. Incidentally, the NAIC has recommended the adoption of a model
liguidation and rehabilitation act (See 1968 NAIC Proceedings | 214).

Section 20. Regulations.

The commissioner idirector. superintendent) may. after notice and hearing, promulgate
reasonable rules and regulations, as are necessary or proper to carry out the provision: of this
Act. Such rules and regulations shall be subject to review in accordance with tinsert section
number providing for review of administrative orders).

Section 21. Administrative Procedures.

1) When the commissioner Idirector. superintendent) has cause to believe that grounds for the
denial of an application for a certificate of authonty exist, or that grounds for the suspen-
sion or revocation of a certificate of authonty exist, he shall notify the health maintenance
organization and the (commissioner of public health) in writing specifically stating the
grounds for denial, suspension, or revocation and fixing a time of at least (insert numberi
days thereafter for a hearing on the matter.
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Section 23. Penalties and Enforcement.

@

(3)

@1

The commissioner (director, superintendent) may. in lieu of suspension or revocation of a
certificate of authority under Section 18. levy an administrative penalty in an amount not
less than (insert amount) dollars nor more than (insert amount) dollars, if reasonable notice
in writing is given of the intent to levy the penalty and the heaith maintenance organization
has a reasonable time within which to remedy the defect in its operations which gave rise to
the penalty citation. The commissioner (director, superintendent) may augment this pen-
alty by an amount equal to the ,um that he calculates to be the damages suffered by
enrollees or other members of the public.

*a) If the commissioner (director, superintendent! or the (commissioner of public health)
shall for any reason have cause to believe that any violation of this act has occurred or
is threatened, the commissioner (director, superintendent) or (commissioner of public
health) may give notice to the health maintenance organization and to the represen-
tatives. or other persons who appear to be involved in such suspected violation, to ar-
range a conference with the alleged violators or their authorized representatives for
the purpose of attempting to ascertain the facts relating to such suspected violation,
and, in the event it appears that any violation lias occurred or is threatened, to arrive
at an adequate and effective meana of correcting or preventing such violation.

(b) Proceedings under this subsection shall not be governed by any formal procedural re-
quirements. and may be conducted in such manner as the commissioner (director,
superintendent) or the (commiaaioner of public health) may deem appropriate under
the circumstances. However, unless consented to by the health maintenance organiza-
tion. no rule or order may result from a conference until the requirements of this sec-
tion or Section ?' of thia act are satisfied.

(a) The commissioner Idirector. superintendent) may issue an order directing a health
maintenance organization or arepresentative of a health maintenance organization to

cease and desist from engaging in any act or practice in violation of the provisions of
this act.

(b) Within (insert number) of days after service of the cease and desist order, the respon-
dent may requesc a hearing on the question of whether acts or practices in violation of
this Act have occurred. Such hearings shall be conducted pursuant to (cite Sections of
State Administrative Procedure Act), and judicial review shall be available as pro-
vided by (cite sections of State Adm inistrative Procedure Act).

In the case of any violation of the provisions of this act. if the commissioner Idirector.
superintendent) elects not to issue a cease e id desist order, or in the event of non-
compliance with a cease and desist order issued pursuant to Subsection (3), the commis-
sioner Idirector. superintendent) may institute a proceeding to obtain injunctive or other
appropriate relief in the (name of court of primary jurisdiction for actions of this nature).

Comment: Sections 23(3) and 23(4) authorize the commissioner to issue a cease and desist
order and to apply for injunctive relief. When the commissioner is not granted such
statutory powers, the language should be modified to provide for the legal steps to be taken
by the attorney general or other appropriate SUM official.

Section 24. Statutory Construction and Relationship to Other Laws.

1))

Except as otherwise provided in this act, provisions of the insurance law and provisions of
(hospital or medical service corporation) laws shall not be applicable to any health
maintenance organization granted a certificate of authority under this act. This provision
shall not apply to an insurer or ihospital or medical service corporation! licensed and
regulated pursuant to the insurance law or the (hospital or medical service corporation laws

of this State except with respect to its health maintenance organization activities auth-
orized and regulated pursuant to this act.
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Section 29. Dual Choice.

Each employer, public or private, in this state which offers its employees a heaith henetit plan
and employs not less than twenty-five employees, and each employee benefit fund in this state
whicl offers its members any form of health benefit, shall make available to and inform its
employees or members of the option to enroll in at least one health maintenance organization
holding a valid certificate of authority which provides heaith care services in the geographic
areas in which a substantial number of such employees or members reside. Where there is a
prevailing collective bargaining agreement, the selection of the health maintenance
organization”) to be made available to the employees shall be made under the agreement.

No employer in this state shall be required to pay more for health benefits as aresult of the appli-
cation of this section than would otherwise be required by any prevailing collective bargaining
agreement or other contract for the provision of health benefits to its employees, provided that
the employer or benefits fund shall pay to the heaith maintenance organization chosen by each
employee or member an amount equal to the lesser of (a) the amount paid on behalf of its other
employees or members for health benefits or Ib) the health maintenance organization’s charge for

coverage approved by the commissioner (director, superintendent) pursuant to Section 8 of this
act.

Comment: This Section is similar to Section 1310 of the federal HMO Act. but extends the dual
choice requirement to state licensed HM O'’s. The licensing requirements of this act are less strin-
gent than the federal requirements, so this provision will assistin the developmentand growth of
state licensed HM O'’s.

Section 30. Severability.

If any section, term, cr provision of this act shall be adjudged invalid for any reason, such judg-
ment shall not affect, impair, or invalidate any other section, term, or provision of this act, but
the remaining sections, terms and provisions shall be and remain in full force and effect.

Ltguiaiw* History tail rtfertncts art tothe Proenrdinjit ofthe \AICi

185%5?88 13!3I 5|so moﬁ

1974 Proc. |12 14 . 413 /amtnded)
1982 Proc. 1 19, 28. 431. 498-499. 530-554 (mised and riprintd).

CoprniM ISM NAIC 430-25
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MODEL HEALTH MAINTENANCE ORGANIZATION ACT

The date in parentheses js the effective aate of the legislation or regulation, with latest

amendments.
NAIC MEMRER

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Ceiaware

D.C.

Honda

Georgia

Guam
u awaii

dano

NAIC Cooynght 1987

MODEL/SIMILAR LEGIS. RELATED LEGISAREGS.

mLA. CODE 8§ 27-21A-1
TO 27-21A-32 (1286).

NO ACTION TO CATE

ARIZ. REV. STAT. ANN. 88 20-1051 :c
20-1069 (1973.1985) "Health Care
Service Organizations'.

ARK. STAT. ANN. 88 66-5201 to
66-5228 (19751907).

CAL HEALTH 5 SAFETY CODE 8§ 13
to 1399.64 (1979/1986) ("Knox-Keene
Health Care Services Plan").

COLO. REV. STAT. 8§ 10-17-101 to
10-17-115 (1963/1986).

CONN. GEN. STAT. 8§ 33-179a to
33-1791 (1971 1987) "Health Care

Centers'.
H8 99 Model pending OEL CODE ANN. tit. 16
11987). §§ 9101 to 9118 (1982).

See siso tit. 18 88 6401 to
6406 (1987).

NO ACTION TO DATE

FLA. STAT. §§ 641.17 to 641.33
(19851987).

GA. CODE ANN. 8§ 33-21-1
to 33-22-28 (1979,1986).

NO ACTION TO DATE

NO ACTION ‘0 DATE

DAHO CODE :;§ 41.3301 :0
-ii-3934 (1974 1385). -
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Illinois

Indiana

lowa

Kansas

Kantucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

v

Minnesota

Mississippi

Missoun

Montana

430-27
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MODEL/SIMILAR LEGIS.

ILL REV. STAT. cn. 111 12
8§ 1401 to 1417 (1974/1987).

IOWA CODE §§ 5148.1 lu
5148.32 (1973).

KAN. STAT. ANN. 88 40-3201 10
40-3227 (1974/1987).

LA. REV. STAT. ANN 8§
22:2001 to 22:2025 (1986).

ME. REV. STAT. ANN. tit. 24-A
8§ 4201 to 4226 (1975/1986).

MINN. STAT. §§ 62D.Q1 to 62D.30
(1973/1986).

MISS. CODE ANN. § 41-7-401
et seq. (1986).

MO. REV. STAT. §§ 354,400
to 354.550 (1983).

MONT CODE ANN. 8§ 33-31-101 to
33-31-4QS 11987).

RELATED LEGIS./REGS.

IND. CODE 8§ 27-3-7-1 to 27-3-7-18
(1979/1987) ("P'coosed Health Care
Celivery Plans").

KY. REV. STAT. 8§ 304.38-010
to 304.38-210 (1982 1986);

MD. ANN. CODE art 19 §§ 701 to 734
(1982/1987).

MASS. GEN U\WS ch. 176G
88 1to 17 (1976/1986).

MICH. COMP. LAWS. 88 333.21001 to
333.21098 (19821986).

NAIC Ccoyngnt 1987
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Nebraska

Nevada

New Hampshire

New Jersey

New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

Pennsylvania

Puerto Rico

Rhode island

NAIC Cooynght 1987
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MODEL/SIMILAR LEGIS.

NEB. REV. STAT 8§ 44-3201 to
44-3291 (1978-1985).

N.J. REV. STAT. §§8 26/2J-1
to 26:2J-30 (1973).

N.M. STAT. ANN. 8§ 59A-46-1
to 59A-46-31 (198&1986).

N.C. GEN. STAT. §§ 578-1
to 578-25 (1979).

N.D. CENT. CODE §§ 26.1-18-01
to 26.1-18-35 (1983).

OHIO REV. CODE ANN. §§ 1742.01
to 1742.36 (1976).

R.I. GEN. LAWS 8§
27-41-1 to 27-41-29

,1983 1987).

RELATED LEGIS./REGS.

NEV. REV. STAT. 8§ 695C.010 to
595C.350 (1973/1987).

N.H. REV. STAT. ANN. 8§ 420-8:1 to
420-8:22 (1977 1985).

N.Y. PUB. HEALTH LAW §§
4400 to 4413 (1976).

OKLA. STAT. tit. 63 §§ 2501
to 2510 (1975).

CR. REV. STAT. 88 750.003 to 750.075

(1985).

PA. STAT. ANN. tit. 40 88§
83-101 to 83-119 (1981).

P R. LAWS ANN. tit. 26 8§ 1901 to 192*

400-1
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South Carolina

South Dakota

Tennessee

Texas

Utah

Vermont

Virgin Islands

Virginia

Washington

West Virginia

Wisconsin

Wyoming

430-29
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MODELSIMILAR LEGIS.

S.C. CODE ANN. 8§ 38-25-10
et seq. (1987).

TENN. CODE ANN. 88 56-32-201
to 56-32-225 (1986/1987).

TEX. INS. CODE ANN. art. 20A.01
to 20A.35 (1975/1987).

VT. STAT. ANN. tit. 8 88
5101 to 5113 (1979) (Most
of maael.)

NO ACTION TO DATE

VA. CODE §§ 38.2-4300 to
38.2-4321 (1986).

W.VA. CODE §§ 33-25A-1 to
33-25A-28 (1977).

WYO. STAT. §§ 26-34-101
to 25-34-128 (1986).

RELATED LEGIS./REGS.

S.D CODIFIED LAWS ANN. §853-41-1 tc
58-41-97 (1974).

UTAH CODE ANN. 8§ 31A-8-101
to 31A-8-406 (1986/1987).

WASH. REV. CODE ANN. 88 48.46.010
48.46.920 (197S1986) (Parts of model).

See WIS. STAT. 8 628-36 (2m) provtdmc
that Commissioner may make rules lor
HMOs. See also ch. 609 (1985) on joint
ventures.

NAIC Cooynght 1987
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HMO Dominance Seen In 905

th FILCIAIm i)ON.MIt']-
CIfIrAtJO —Ilcallli  main*
tcnancc organizations will become
ihc dominant financier of private
health care in the U.S. before year
2000, a husiness-forecasting con-

sultant predicts. _ _
Sometime after (hat, the nation will adopt a

Canadian-like national health insurance system, ac-
cording to Roy Arnara. president of the Institute of the
Future, Menlo Park, Calif.

Mr. Amara sees an increased use of HMOs in the
19905 25 4 wa¥ to check rapidly increasing health costs,
1 mean use of the real 1IMOs," he said, “the kind that
PUtS the health-care providers at financial risk, the kind
hat employs salaried physicians and the kind that puts
emphasis on wellness and preventive care.’

referred provider organizations and managed fcc-
for-sctvice plans are not substitutes for [IMQOs. he told
attendees at a health-care symposium sponsored by So-
ciety of Actuaries of Schaumburg, Ill. and the Ameri-
can Hospital Association, Chicago.

Rather, lie said, they represent "palatable steps* to
HM(l)s, which were at first a ‘bridge too far* for many

eople.
g Iphc [IMQ population in the U.S. will grow from the
approximately ammillion persons which now use them
to <omillion by 1995, and then up to (i0percent nr 70
percent of all privately insured persons by the year
2000, according to Mr. Amara. (Currently, the entire

National Health

maNekETEJﬁny

privately-insured population is
170 million, according to the
Health Insurance Association of

ington, D.C) _
In HMOs. patients will lose

- their freedom to pick their own
physicians, and physicians will lose much of their
clinical and economic autonomdy as they watch their in-
comes shrink,* Mr. Amara said.

Ilc said the percentage of physicians who arc salaried
will increase from about eight percent in 19R5 to about
55 percent in 2000.

Mr. Amara said Americans are not prepared for the
dramatic changes coming in health care. _
~ "The American public is not ready to accept ration-
ing or restrictions in health care because health-care
costs still don't bite deeply into the average household
income.* he said. 'Only 5 percent of income goes for
health expenditure now."

“Hiis will change, lie said, as employers are forced to
shift more of the burden of tieal(h<are cost to
employees. F.mploycrs, who now Bar more than 40
B_ercent of the nation's health-care nill, will demand a

igger say in how the money is spent, he said.

Health-care costs, now at more than Il percent of
GNP, will, according to government predictions, be
between 15and 10 percent of GNP by the end of the

century, he said. _
ContVon Pojf 22

America, hcadr|uartercd in Wash-

Dominance
OF HMOs Seen

By The 1990s

Conl*dfrom 21

Rut employers and the ﬂovern*
ment—which™ pays about half of
health-care costs—cannot tolerate
such a level, he said, predicting that
lie Ith costs will level off at 1] .5per-
tcent of GNP Dby the end of the cen-
ury.
He said a national health-care
system, when it comes, will be
similar but not identical to the
system in Canada "where grpvern-
ment is the insurer and taxes finance
the cost.* '

State governments and private
health insurers undoubtedly will play
a more significant role in a U.S.
system than do the provinces and in-
surers under the Canadian system,
he said.

A U.S. national health sgstem will
mean there will lie fewer, but larger,
health insurers, he said, some of
which may he employed to admin-
ister the national plan. O



Volume 6, Number 15

HEALTH CARE COSTS

Page 1

COSTCONTAINMENT

Page 6

QUALITY OF CARE

Page 8

EMPLOYEE BENEFITS

Page 9

Consumer Price Index,
Second Quarter, 1989
Hospital service prices soared
in response to higher nursing
wages.

Page 5

Cost Management Alms at
Worker's Compensation
Employers take heed:
Worker's compensation is a
prime target for cost shifting.
Page 6

1989 COBRA Survey
COBRA isn't paying for
itself- employers are
subsidizing continuation of
coverage by more than 40
percent.

Page 9

HEALTH CAKE COSTS

August 15, 1989

DECEIVED

AU i 1'I0U

urriLt ur fht

commissioner

Marion Managed Care Digest
HMO Edition 1969

Marion Liboraiorioi. Inc , ,'uly 1989

"For the year ended Dec. 31,1988,
659 HMOs were in operation. An-

other seven were under development.1

Operating HMOs reported total
enrollments up 8.7% to 33 million in
1988, compared with 1987 when 707
operating HMOs reported more
than 31 million enrollees.

The number of operating HMOs
fell 6.8% in 1988, compared with a
12% increase in 1987. An industry
shakeout had been predicted for

several years. The industry is likely
to continue its consolidation through
1993 as the number of HMOs falls
gradually each year.

HMOs are increasing their market
penetration nationwide. Plans in 28
states reported enrolling 10% or
more of their state's residents in
1988 (Figure 1), up from 24 states in
1987 and 20 a year earlier.

HMOs also successfully reduced
the number of days that their
enrollees spent in hospitals in 1988.
Average annual hospital days per

Cufilinuti r*tr |

Figure 1. HMO market penetration (percent) by tute, 1968.
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MWD recs 1
1.000 non-Medicare members
dropped to 364 from 377.2 a year
earlier (Table 1).

Nearly 16% of HMOs operating at
vear-end 1988 offered an open*
ended option, the newest and fastest
growing HM O product. An open-
ended plan offers enrollees the right
to choose at point of service whether
they want to seek care within the
HMO or to go outside to the physi*
cian or hospital of their choice.

HMOs with open-ended options
expected to have nearly 2 million
enmliees in these plans by year-end
1989, an increase of 17.3% mom
vear-end 1988. Enrollment in open-
ended plans rose 53% to 1.6 million
in 1988 from a year earlier. Enrollees
in open-ended plans accounted for
4.8% of all HM O enrollees.

Non-Medicare enrollees averaged
3.7 ambulatory visits each to their

IMOs in 1988, according to 167
reporting plans. HMOs averaged 3.7
physician encounters and visits per
non-Medicart enrollee in 1988. ac-
cording to 233 reporting plans.

The average family premium
charge for all HMOs rose 11.8% in
1988 to $242.50 per month from
5216.82 in 1987 (Table I).” nii
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TaNe 1. Selected HM 0 utilization and premium averagaa by state, 1986,

Situ
Alabama
Arizona
ArKanua
California
Colorado
Connacticut
Oaiawara

D.C.

Florida
Caorgla
Hawaii

idino

minoia
Indiana

lowa

Kanaaa
Ktniucky
Louinana
Maine
Maryland
Maiiacnuaatta
Michigan
MInnaaota

M liiouu
Montana
Nabraixa
Navaoa

Naw Hamoanira
Naw jaraay
Naw Manco
Naw York
Norm Carolina
Norm Dakota
Ohio
Oklahoma
Oragon
Pannaylvanla
Ahoda liland
South Carolina
Souin Otkoia
Tannaaaee
Taias

Ulan

Varmon
Virginia
Wathington
Wlaconain
Wyoming
roiai u.i.

Hdtplltl
daya p«r

1,000 non.

MMIleara
mtmurt

380.7
292.0
4814
318.4
275.6
4028
350.0
382,7
385.9
385.0
308.7
212.0
389.2
383.9
310.0
441.0
370.0
408.0
3433
328.4
389.1
386.6
382.4
394.3
375.0
329.9

384.0
416.2
385.0
374.6
332.0
359.0
404.2
300.0
298.1
370.5
3885
388.7
5766
432.6
356.9
288.7

392.1
320.1
383.2
5800

384.0

khytidtn
'ncountart
P«r
mtmbdf
3.0
3.7
49

3.3

3.7
3.5
3.7
4.0
2.8
44
2.6
49
3.0
3.5
3.7
38
8.9
3.8
3.9
2.8
3.5
45
3.1
4.4
4.0
4.0
27

3.6
4.2
4.7
40

3.7

Amb
rttlit

mtmear
4.8
3.9
1.5
8.6
2.0
3.1
0.4
3.3
2.6
35
4.6

2.6
2.9

2.1
02
34
42
51
46

1.4
3.1

35
3.7

2.3
2.0
2.7
32
99
2.3
2.4
0.7
44
2.1

30
42

3.7

PrtmdMM
Fimlly ineNMuat
$224.81 $87.14
250.44 84 62
228.55 8280
251.76 95.35
228.90 84.93
282.40 112.98
229.86 69.99
236.32 89J0
220.87 83.42
237.64 90.29
221.01 77.CQ
227.50 93.50
227 20 88.47
237.21 81 68
215.25 80.42
248.80 94.79
238.99 85.44
235.48 85 86
246.33 96 67
255.38 68.78
292.27 109.69
243.91 95.62
229.62 66.53
250.50 90.45
205.00 60.00
253.75 94.50
300.00 115.00
281.50 100.50
222.79 65.52
272.27 104.66
21621 66.12
235.63 68 34
250.24 10129
251.35 93.46
253.17 67.00
213.18 79.93
221 64 6319
242 50 101.50
16887 72.33
260.54 91.30
246.38 98.78
254 40 90 43
278.40 69.25
208 00 12.00
28219 108.44
24299 64.54
25351 96.57
220.00 90.00
242.46 90.90
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o -— Medical Rendils-1

How Cost-Effective

"To determine your plana latino, add up in* point* in-
dicated lor taen anawer, than compaia your total with
tnoaa HiuatratM on tha plan avaluatlon chart at lha and. Il
your plan ecoatellacilvonai t ratlno la laaa than ‘excellent.’
you ahould contldir Incorporating tome coat-aflecilve
feature* your aoor* anowa tramlaalng Irom your plan.”

1. Ooea your plan have fWat-dotUr coverage lor
hoopdallsationf

A) (+20 NorOo hava noapllaJ pre-cerilllcatlon
_B) (-5) No/No hoapital pra-cartillcation
C) (-15) Yaa/Do nava noapnai pra-cariillcauon

D) (-30) Y*a/No noapltal pra-cartilicalion

(-]

. 0oaa your plan hava tlret-dollar covaraga lot
medlcei/eurgical aervteoe?
A) (v 10) No/Do hava pra-oanilication

B) ( 0) No/No pr*-o»rtlllo«iion
Q I -5) Yea/Oo have pre-ctrtllication
0) (-15) YairNopra-cartillcalton

w

.Your group plan"* major medical deducllbla la:
A) (r 10) 5300 par calendar year or more
_3) ( 0) Morathan H0Oriaaa than 1300
par calendar year
C) (-20) S100 per oalandar yaar or late

. la your major madloal deductible Indaaad to your
compan/a employee*' aamingaT

A) (. 10) Yaa/Alao Indexed to trend incraaaa*
8) ( *3) Ya*
0 ( 0N

o

. Your major madlcal co-inauranca oul-ol-pookat limit la:
A) (e 10) Mora man 31.000par amploya* par yaar
8) ( 0)Mora man lioorup to [t.000
par employee par year
C) (-10) 1500 or taat par employee par yaar

—

. la your major meoloaloolniurano. limit Indexad to lha
employe# *1earning*?
> ('*10) Yaa/Alao indaaad to irano Increaaea
S) ( *S] Ya*
( 0 No

—~

. 0oaa your plan tnolude a large olalma management
rertewraaalalanc# aervtce?
A) te-18) Yaa/Alao Include* pa>-nl*Iric claim
review
8l (e 10) Yaa
0 |- 10)No

I. Ooaa your plan Inaluda a limit or a revlaw eervW*. lor
chiropractic and/or pod* bio eara?
A) (. BLYaa/CNropractic and pooiatno care review

0) | 0) Yaa/Chlropractic or pooiatric care review
g (-«) No
9. 0oaa your plan Include a hoapital 1X! audit aarvtaa?
A) (e5] Yaa
8) (-5) No

id. Oeee yeor plan hare a pre-eitaWng aondhlona
limitation lot new Nraat
A) (-10) Yaa
8) (-10) No

Is Your Health Plan?

11. 00 you roquUa employee oontnbutlona lor dependant
ooveragaT
__A» (.10) Yaa/Oapandanta only
B) ( 0) No

12. 00 you have an employee aaeJetanoe program (EApPt?
A (.3) Yaa
8 < O No

13. Do you provida a welineee program or incantWea lor a
haalthlar llfeatyta?
A (.3) Y»»
83 ( 0) No

14. Doe* your plan Include a mail-order or preemption
drug program?
A (.5) Y
8) | 0) No

14. 0oea your plan Include a preferred provider
orgenUaDoolPPCI?
Aj (.13) Yoa/PPO paya laaa tnan 100Wol chargee
8) ( .6) Yaa/PPO paya I0QWol eligible cnargaa

q (-10 no
11. Oe you prowde amptoyaaa with an HM 0 opiton?
15) vea/HMO eiperience la integrated with
primary pian'a experience
Yea/HMO la a atand-amna aervice— teat
than 20H of employee* panicipaio

- Q (-8) Yau/HMO la a atand-alona tarvica— mo/a
man 20V» of ampioyaaa panicipati
— 0) 1 0) NO

17. 00 you actively police Iha coordination ol benefit!
prorlaion ol your progremt
A) (.10) Yaa
B) (-10) no

[1. I* your wailing period lor new entrant* long enough to
avoid providing coverage during Ihe initial ‘heavy
turnover" period?

- A) (.51 Yaa
B) (-6) No

19. Do you hava an In heuaa COBRA compliance eyetem
oruaa an outaide aarvtoa?

___A) (-10) Yoa/Inciudoa notification ol naw hiraa.
qualifying event notification, monitoring
oi eligibility parioo, mommy bill
proceaaing and management

—B) | 0) Yaa/But aoean | inckj# an ol Iha above
- Q (-10) NO

1.Do you provide reilrae health coverage?

A (.10) No

0) (-10) Yaa/Coninouiory
Q (-13) Yea/Non-contriOulory

Anlloipated
Total pwinla Plan rating ratainoraaaa
170-195 Caceiient 0W-108
130- 170 Good 10W-20H
100-130 Pair 30W *0%
90-10) <\>or sOW-60W
under 9o Oiiaetroui SOW t
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CSSSSB 335 (Fin):  "An Act relating to health maintenance
organizations; ana providing for an effective
date."

The department is in favor of this legislation. HM O § provide or arrange for
basic health care services to persons on a prepaid basis. This form of
organization combines some of the functions of an insurer with those of
traditional health care providers. In this way, the providers of medical care
share in the financial risk of health care and, therefore, have an incentive to
reduce health care costs and to promote preventative medicine. This kind of
organization is not possible under our present statutes. This proposal will
provide a framework for the establishment of these hybrid organizations. Itis
based on a National Association of Insurance Commissioners model statute.

The attached commentary will provide an analysis ofCSSSSB 335 (Fin).

L.c/d.

Larry Merculieff, Commissioner

Date: H "

LM/DK/dg16381D
040990c



CSSSSB 335 (Fin)

Introductory Comment:

The rising cost of health services In recent years has led government agencies,
private organizations, and legislative bodies to seek alternatives to the
traditional medical delivery system which will provide improved health care at a
lower cost. The health maintenance organization is a concept which has
received such attention as one means through which an improvement in
delivery might be achieved.

Shortcomings of Existing Health Cure Delivery System

The health care delivery system as it is now constituted presents several
problems. First, many people are unable to obtain health care when they need
rtand in the form they need it This problem can be divided into three subareas:

1. In many areas of the country, the availability of health care iIn
terms oC the quantity ofmanpower and facilities is inadequate.

2. Even wnere physicians, nurses, clinics, and hospitals do exist,
they may lack accessibility due to poor location, poor
management, lack of transportation, language or racial barriers,
inconvenient hours, etc.

3. Even if health care is available and accessible, it may not be
continuous: that 1iIs, a single patient may not be treated as a
person with a continuing or a variety of problems but rather as a
single isolated health care problem incident. The problems of
viability, accessibility, and continuity, at least in part, have been
attributed to the lack of responsibility vested in one person,
group, or organization to assure the delivery of health care.

A second problem is the escalating cost of health care services. This stems from
the limited supply of health care service facilities which 1is confronted by an
expanded ana fragmented financing mechanism and the consequent
tremendous increase of demand for such services. This is the classic model for
inflation. Traditional reimbursement of providers by the federal government,

insurance plans, and hospital and medical service corporations, because of the
inherent difficulties involved, has been accompanied by uneven efforts toward
ineffec ive cost review or contiol. Furthermore, services or facilities are often
dupF  ed or used inefficiently. A basic cause of inflation and inefficiency rests
wi® improper structuring of incentives. Where no individual group, or
oic m is responsible for the use ofmore economical services and facilities,

inch i w T"ose relating to preventive care, greater income IS generated for
providers by the more frequent use of services and facilities and oy the use of
the more expensive facilities and servicts available.

6381D/040990d -2-



A third problem is the quality of health care delivered. Throughout various
parts of the country, the quality of health care can ranee from the very be3t to
the very poor. Generally speaking, there is no locus for ouality assessments
either as to health care processes or health care results. In the absence of a
means to measure quality, it is virtually impossible to design and implement

effective programs to rectify defects.

This brief discussion in no way attempts to provide a comprehensive discussion
of the problems of the health care delivery system in the United States nor does
it give adequate recognition to the strenuous efforts of many to improve the
existing system. However, it does highlight some of the major problems
prevailing today. Development of the health maintenance organization (HMO)
concept offers one alternative means to help alleviate some of these problems.

Nature of the Health Maintenance Organizations:

A health maintenance organization may be described as an organization which
brings together a comprehensive range of medical services in a single
organization to assure a patient of convenient access to health care services. It
furnishes needed services for a prepaid fixed fee paid by or on behalf of the
enrollees. An HMO can be organized, operated and financed in a variety of
ways. For example, an HMO may be organized by physicians, hospitals,
community groups, labor unions, government units, insurance companies, etc.
Generally speaking, an HM O delivery system is predicated on three principles:

1. It is an organized system for the delivery of health care which
brings together health care providers.

2. Such an arrangement makes available basic health care which
the enrolled group might reasonably require, including emphasis
on the prevention of illness or disability.

3. The payments will be made on a prepayment basis, whether by
the individual enrollees, medicare, medicaid, or through
employer-employee arrangements.

An HMO can directly address itself to the problems of availability, accessibility,
and continuity since it is a health care delivery system. It assumes
responsibility for actually furnishing to its enrollees those health care services
necessary to meet the obligations it undertakes. Thus, the HMO occupies a
position through which both the accessibility and continuity of care may be

affected.

An HMO, by 1tsvery nature, may provide incentives toward lessening costs iIn
delivering health care. It has a limited membership prepaying fixed sums of
money. The providers are obligated to deliver a specified set of health care
services. The fixed amount of income provides incentive to control expenses and
costs. The HMO provides a mechanism to analyze costs, expenses and
utilization of services, and affords a means to implement measures to enhance

efficiency.

The problem of the quality of health care is not susceptible to an easy solution.
An HMO 1isin a position to ass ss the quality ofcare provided since 1tisa closed
system. Itcan study the health of its members, review the records of treatment,
and, ingeneral, provide a monitoring mechanism.

6381D/010990d -3-



A variation of the HMO concept is seen In some medical care foundations.
Although 1individual foundations differ greatly in detail, a foundation for
medical care is usually sponsored and organized by a county or state medical
society. The membership consists of physicians who upply to and ore accepted
by the foundation.

Those medical care foundations which can be considered as a variant of the
HMO concept often contract with an insurer or other prepayment plan (e.g.,
hospital or medical service corporations) to provide coverage meeting certain
minimum criteria consistent with the delivery of quality medical care. The
insurer collects the premiums, promotes, markets, and underwrites the
program. The enrollee may seek physician services from any member of the
foundation who then bills either the insurer or the foundation, not the enrollee.
Although such billings are on a fee-for-service basis, the amount charged the
enrollee is fixed and prepaid without regard to the number or type of services
used. The foundation establishes some form of peer review to monitor not only
the level of charges but also the type and quality of care rendered. Since the
amount of income does not vary with the number or type of services provided,
incentives exist to maintain costs at as low a level as possible. However, unlike
the HM O concept lescribed above, even though physician services are prepaid
from the patients *viewpoint, from he physicians *iewpoint, the fee-for-service
practice is maintained, under the federal HM O Act, this type of organization is
called an Individual Practice Association Type HMO .

TheJNeedibr State. Authorizing,and. RegulatorxLegialaliin

From 1970 to 1973, the administration and committees in both houses of
Congress spent much time analyzing the health maintenance organization
alternative In connection with national health insurance and federal assistance
bills for HM O & This analysis resulted in the enactment of the federal HM O
Act in 1973. Since then, the number of health maintenance organizations and
the number of HM O enrollees has grown rapidly. Prior to 1972, however, few
states had a statutory framework tailored to the supervision of health
maintenance organizations. Chartering, licencing, contract and rate regulation
and other supervision was being carried out under general insurance laws,
hospital and medical service corporation statutes, other special statutes, or not
at all. Because the HM O 1s a unique type of organization, many provisions of
such state laws were 1inapplicable, highly restrictive or prohibitive to the
formation and operation of an HMO. Therefore, in 1972, the National
Association of Insurance Commissioners (NAIC) adopted the Model Health
Maintenance Organization Act which accommodates the unique features of
HMO 8 CSSSSB 335 (Fin) substantially tracks that model act.

CSSSSB 335 (Fin) clearly authorizes the establishment a”u operation of
HMO & Restrictive provisions in other laws which are inappropriate to HMO"s
are rendered inapplicable. Appropriate grants of authonty are established to
enable the HM O § to fulfill the function envisioned for them. At the same time,
however, the public has a vital interest in the fiscally sound, efficient, and
ethical operation of HMO 3 As 1is the case with insurnnce and hospital and
medical service corporations, HM O 3 are "afiectcd with the public interest."
Thus, the purpose ot this bill is twofold.

G381D/0i0990d 4



First, it attempts to provide a legal framework enabling the organization and
functioning of HMO " s ofa wide variety, including those based upon the medical
care foundation or individual practice association concept. The legnl
environment is designed to permit a high decree of flexibility. No one form of
organization or one type ol modus operandi 1is required, instead the HMO
concept can be relinedf and subjected to further experimentation. Second, the
bill attempto to provide a regulatory monitoring system not only to prevent or
remedy abuse, but also to assist in the future improvement and development of
this alternative form of a health care delivery system.

Since the model bill on which CSSSSB 336 (Fin) was approved, the federal HM O
Act has been enacted and amended four times. The model, or substantial
portions of it, has been enacted in 27 states and substantial experience has been
Joined in implementing and regulating HM O S under its terms. In addition, a
ew HMO & have become insolvent and commissioner have had to deal with the
results of those insolvencies. Therefore, the model act has been revised to
reflect changes which have occurred in the federal law, to reflect experience
gained iIn administering the law and to clarify and strengthen the provisions

relating toH M O agency.

This section requires the licensing of an HM O in order to provide health care
services on a prepaid basis. The legal entity, in which the responsibilities
imposed by this Act are vested, serves as a focus of regulatory attention to
assure that the consuming public iswell served.

AS 21.86,020

A health maintenance organization combines several characteristics of an
insurance operation (including the need for financial responsibility, the
assumption of risk and similarity in marketing activities) with the
characteristics of a health care delivery system. This section provides for the
authorization and regulation of health maintenance organizations to be carried
out through existing state agencies. The creation of a new agency specifically
for health maintenance organizations would unnecessarily duplicate existing
functions in the Insurance Division and the Department of Health and Social
Services. It is felt that the expertise of the Alaska Insurance Division on fiscal
and other regulatory matters and the familiarity of the Alaska Department of
Health and Social Services with regard to health matters should botn be utilized
in the regulation of health maintenance organizations. To minimize
administrative problems, the prime responsibility for administration is vested in
one agency - tne Insurance Division. However, to the extent possible, the
responsibilities of the two agencies are clearly defined with the Insurance
Division obligated to relv on the Department of Henlth and Social Services with
respect to the latter"s sphere of expertise.

Subsection (b)(2) makes explicit the requirement that an HM O must provide a
minimum package of services on a prepaid basis. Reasonable co-payments,
however, are permitted and do not violate the requirement for prepayment.
Such co-payments may be used to (a) reduce the amount of prepayments; and (b)
minimize frivolous utilization of services. In addition, an HM O may hnve more
than one benefit package involving different levels of co-payments.
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Under subsection (bX3). to grant a certificate of authority, the director should be
satisfied that the health maintenance organization will have the financial
resources to provide the health care services for which it is obligated to its
enrollees. However, Itisrecognized that requiringan HM O to have more than a
minimum capitalization as set forth . AS 21.86.140(h) might prevent the
organization or implementation of an otherwise viable HMO. Furthermore,
with various possible insurance and surety arrangements available to back up
the HM O §promise of performance, reserve requirements such as those found in
the insurance laws are not deemed necessary.

The exercise of authority granted in this section is subject to disapproval by the
director within 30 days of a filing by a health maintenance organization. The
director may promulgate rules and regulations exempting certain contracts
from the filing requirement where exercise of the authority granted in the
section would nave little or no effect on the financial condition and ability to
meet obligations of the organization.

This section makes explicit the permissible membership of such a group.
CSSSSB 335 (Fin) does not, however, require that a nealth maintenance
organization be consumer controlled. It is expected that HM O § controlled in a
variety of ways will be organized. Where organizations are not consumer
controlled, it is believed that some means for enrollee participation should be
provided. For example, such matters as availability, accessibility and continuity
of health care services are factors which directly confront the consumers and in
which they have a particular interest. The disclosure of information under

other sections 19 also designed to assist the consumers.

Arguments against a role for the consumer include: (1) such participation is
unnecessary and perhaps even harmful to the efficient and professional delivery
of health care services; (2) a consumer role will impede the initiation ofan HMO
since more people must be involved; and (3) consumers can always seek
alternative health care. The arguments for a consumer role seem more
persuasive. These include: (1) consumer participation results in a more
responsive organization; and (2) consumer participation is not the samt as lay
control over the rendering of professional service.

AS 21,86,08D

This section provides a level of fidelity protection for the consumer by requiring
a bond.

AS 21.86.060

This section requires that services be provided through appropriately licensed
persons. It allows the HMO to provide services directly or through other

arrangements.
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A3_2L8.6iQ.IQ

Subsection (a) requires that every enrollee be provided with evidence of
coverage and allocates the responsibility for providing that evidence.

Subsection (b) and (e) requires that evidences of coverage and forms are subject
to filing with and approval by the director.

Subsection (C) establishes requirements which evidence of coverage must meet.

Subsection (d) provides that filing is required under subsection (b) unless the
form isalready subject to filing requirements under existing filing statutes.

Subsection (f) provides for the filing of charges for health care services, i.e., that
part of the benefit package which is provided in the form of service vis-a-vis
indemnity or service benefits. Those parts of the package p oviding benefits
under agreement with an insurance company or hospital or medical service
corporation will be subject to regulation in accordance with existing laws.

Paragraph (0 neither requires nor prohibits community rating. Reasonable
underwriting classifications are permitted for the purpose of establishing the
charges. Different charges may be imposed on different groups of enrollees.
Such a rigid requirement as community rating would appear to be inappropriate
when the competing financing mechanisms are not subject to such a constraint.
The competitive disadvantage which such requirement might impose could
impeded the development of HM O &.

Because of itssomewhat different nature, an HM O 1isnot required by thisAct to
meet reserve requirements similar to those imposed on iInsurance companies.
Thus, it is important that the charges be set at an adequate level. The
requirement for certification by an actuary or other qualified person, along with
supporting information, 1is intended to assist the director in determining
adequacy. In applying the standard of excessive, inadequate, or unfairly
discriminatory, it is contemplated that the director may consider the amount
necessary to assure a reasonable return on the initial and subsequent capital
invested and an amount needed to accumulate adequate funds to stabilize the
level of charges against fluctuation due to inflation, changes in medical
technology ana related causes.

ASL2L S8I2SQ

This section provides the director with the authority to require reports
considered necessary to carry out his duties. The reports could include:

o a financial statement of the organization;

o any material changes in the information submitted pursuant to
AS 21.86.010(b)(3);

0 the number of persons enrolled at the beginning und end of the
year; and

0 the amount of uncovered and covered expenditures that are
payable and more than 90 days post due.,
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In establishing filing requirements, the director will be cognizant of the fact that
HMO § that are qualified under the federal HM O Act must submit detailed
reports to the T opartment of Health and Human Services. The director will
make use of such reports when they are relevant and avoid the imposition of

duplicate reporting requirements.

This section requires the HMO to provide notice to enrollees of changes in
operation affecting them.

Every health maintenance organization is required to establish a complaint
system to provide reasonable Drocedures for the disposition of complaints. The
organizations may be expected to receive two types of complaints. One type is
related to the basic health care services or additional services furnished by it
The other type is related to that portion of the coverage in addition to basic
health care services which is provided by insurance, hospital or medical service
corporations, or some means other than eing furnished by the organization.
For complaints arising from health care services, the administrative procedure
to handle complaints should provide the mechanism through which enrollees
receive a fair and proper opportunity to have their cases heard, including the
use of binding arbitr \tion as a means of resolving claims concerning coverage.
For complaints regarding benefits over whicii the health maintenance
organization has no direct control such as those portions of the benefit package
which are covered by 1insurance, the health maintenance organization is
responsible only for maintaining statistical information and transmitting the

complaints to the persons responsible.

AS21.86.110

This section avoids duplication of benefits.

AS 21.86.120

This section provides a ten-day free look.

AS 2186130

Life and health insurers are subject to statutory investment requirements
designed to assure conservatism and liquidity in the handling of the insurer$
funds. Sound financial management is an important element in the variable
operation of an HMO . Furthermore, it is contrary to the intent of this bill to
foster conditions which would enable an HMO to be used as a "front" for a
speculative investment operation. At the same time, however, it is recognized
tnat for an HM O to fulfill its expected functions, tt may be both desirable and
necessary for the HM O to invest a portion of its capital funds in facilities and
services to better enable it to meet its obligations. Such investments may not
conform to the traditional insurance law investment limitations. Consequently,
this section excepts this type of investment when approved by the director in
accordance with the standards setout InAS 21.86.030(bj.
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AS-2JL8.6.14Q

Even though very serious problems can arise if a health maintenance
organization defaults on its contracts, fiscal control of health maintenance
organizations in a manner comparable to that applied to insurance companies
appears inappropriate in view of the service nature of such organizations. The
best protection for enrollees is a financially sound organization that generates
net income. However, beginning health maintenance organizations are often
small businesses with limited financial resources that will sustain operating
losses in their early years. Unreasonably high starting capital or reserve
requirements may prevent some organization from starting or may
unreasonably tieup the capital of those that do. Therefore, this section provides
for a structured but flexible approach to protecting against insolvency. It
requires the maintenance of a minimum capital account, a deposit of cash or
securities inaminimum account, and the organization$ generation of additional
amounts annually as a source of funds to meet its contractual obligations to the
enrollees in the event of insolvency. The director may waive ail or part of these
requirements when satisfied that the organization has sufficient net worth or an
adequate history of generating net income to assure its viability. The
requirements may also be waived if the health maintenance organization$3
performance isguaranteed by another financially strong organization.

The section relates the deposit requirements to the amount of the health
maintenance organization$ uncovered expenditures. This amount will vary
depending upon the type of organization and the nature of its arrangements
with providers. For example, the physicians of the staff of the organization or a
contracting medical group of individual practice association may agree to look
only to the organization for payment of services provided to the organization§
enrollees and agree not to bill them in the event of insolvency. An organization
could have insurance for all or part of its hospitalization expense or another
organization could agree to guarantee that the liabilities of the health
maintenance organization are met

In all such cases, 1t is recommended that the contractual provision require the
provider or guarantor to notify the director if the provision or insurance is
modified or no longer in effect or ifpayment on the contract or policy has not
been made in a reasonable period of time. This can provide an early warning of
possible adverse changes in the health maintenance organization®s financial
position. In addition, tne status of such provisions or policies should be covered
in annual interrogatories to the organization.

In (b), the Finance Committee has increased the deposit amount required of a
new HMO from 5% of its estimated expenditures for health care services and
not less than $100,000 to 10% of its estimated expenditures for health care

services and not less than $250,000. This strengthens the solvency protection
for consumers substantially, particularly during its firstyear of operation.

AS.21.86.150

Subsection (@) requires licensing.

Subsection (b) addresses false or defective advertising and solicitation.

6381D/040990d -9-



Subsection (©) applies the insurance Unfair Trade Practices Act to the degree
applicable.

Subsection (d) is designed to foster continuance of coverage to the extent
passible.

Subsection (e) addresses potential deception through name utilized.

Subsection () requires a certificate of authority to use the phrase "Health
Maintenance Organization' or ""HMO.""

AS 21.88.16f
Provides for regulation of assets.

AS 21,86.170

This section overrides the group laws to permit an insurer or a hospital or
medical service corporation to provide coverage protecting enrollees of an HMO .

This authority is intended to permit insurers and the service corporations to
write coverage () to fill the gaps which the providers of health care services do
not provide, (2) to provide coverage In excess of the services provided, (3 to
cover catastrophe situations, (4) to provide protection to the enrollees in the
event the HM O becomes insolvent, and (6) to provide coverage against the cost
of health care services as the health maintenance organization deems necessary.

AS-21.86.18Fl

The director is provided authority to examine health maintenance organizations
as is reasonably necessary. Ho vever, any determination related to the quality
of health care services is the exclusive responsibility of the commissioner of
health and social services.

AS 21.86.190-.200

These sections list the reasons for suspension or revocation of the HMO"s
certificate of authority. They also set fortn a process for such action.

A3J2L56.210

This section provides for the rehabilitation, liquidation, or conservation of
health maintenance organizations t be carried out by the director under the
statute applicable to insurance companies.

AS 21.86.220

This section provides authority to adopt regulations.

6381D/040990H -10-



AS 218230

Proper administration of the HMO program by the Division of Insurance and
the Department of Health and Social Services will impose additional financial
burdens on the respective agencies. For this reason, it Is appropriate to
establish a fee system through which HMOs are required to bear the expenses
associated with their regulation by the state.

AS 2L8.6J&Q
This section provides for taxation of the HMO .

AS.2_L&&25Q

This section authorizes the director o issue a cease and desist order and to
apply for injunctive relief. Italso provides penalties for violations.

This section clarifies the relationship ofHMO s to other iInsurance statutes.

AS 21,86.2ZQ
This section provides that filings and reports are public documents.

AS_aimaafl

This section provides that medical information on an enrollee is confidential.

AS-2L8&23Q

This section authorizes the Department of Health and Social Services to draw
upon outside expertise where appropriate. One altemative would be to contract
with Professional Standards Review Organizations established pursuant to
Public Law 92-604.

AS 21.86.30Q

This section provides protection for HMOs from acquisitions which would run
counter to this chapter.
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AS gL 8jei.3!fi

This section is similar to section 1310 of the federal HM O Act, but extends the
dual choice requirement to state licensed HMOs. The licensing requirements of
this act are less stringent than the federal requirements, so this provision will
assist in the development and growth of state licensed HMOs. The Finance
Committee has clarified the language on page 27, lines 14-17, to assure that
rights in collective bargaining are preserved. The option of enrolling inan HMO

is an item that, Fapproved by the bargaining representative, then is offered to
the membership. Previous language would have required the offer without first

going to the bargaining table.

Definition section.

Paragraph (6) defines an HM O to be any person that undertakes to provide or
arrange for at least basic health care services on a prepaid basis. This can
achieve either (@) by providing the services directly through physician or other
providers actually employed by the HMO and through hospitals or fecilities
owned or directly operated by the HMO, or (b) by contracting or arranging with
physicians, hospitals or other fecilities to provide such services. The term
arrange' does not contemplate those traditional arrangements which hospital
or meaical service corporations make in conjunction with their prepayment
service plans pursuant to hospital or medical service corporation laws. If it
wore otnerwise, the traditional hospital and medical service corporation
prepayment service plan, by rtself, would be an HMO .

Paragraph (2) defines basic health care services. This definition, combined with
the requirement that an HMO provide for basic health care services iIn AS
21.86.020(bH2) and AS 21.86.190(a)(3) establishes a minimum package ofhealth
care services which an HMO must provide or arrange for. This is intended to
assure that the enrollees obtain at least a sufficiently broad range of services to
meet a reasonable amount of their health care needs. At the same time,
however, the definition should not be so broad as to be financially prohibitive to
a substantial number ofenrollees.

Since no HMO may function without either a certificate of authority and since
an HM O must furmish basic health care services, no health care services may be
provided or arranged for on a prepaid basis without the minimum package of
basic health care benefits. Tnis serves two purposes: (@) It requires the
provision of adequate protection and (b) It prevents the avoidance of the
applicability of the Act by the mere expediency of failing to meet the minimum
package requirements.

In addition, the HMO may furmish additional services, certain limited
indemnity benefits and more comprehensive indemnity berefits. These
additional services and benefits can be put together in any one of a variety of
ways. The indemnity or service benefits might cover such situations as
out-of-area emergency services, out-of-area benefits for dependents away at
oollege, or services which the affiliate providers lack the capacity to make
available. This flexibility In piecing together the package of coverage through
direct and indirect services and indemnity benefits enables an HMO type
operation to meet health care needs in a wide variety of circumstances.
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The definition of an HMO affords wide latitude for different arrangements.
This highly flexible approach seems best suited to our diverse and pluralistic
society with problems varying from locality to locality. Flexibility will allow
continued innovation and experimentation with different organizational
structures. It may be easier to recruit health personnel if a number of
altemative approaches are available. Consistent with this philosophy is the
absence of any requirement ofa minimum number ofemployees or ofa mandate
as to whether or not the HMO should be a profit or nonprofit organization.

Permitting both profit and nonprofit organizations will broaden the financial
and managerial resources which can be drawn upon in developing the HMO

concept.

Paragraph (9) defines uncovered expenditures. These are expenditures for
health care services for which the HMO is at lisk. They will vary in type and
amount, depending on the arrangements of the HMO. They may include
out-of-area services, referral services and hospital services. They do not include
expenditures for services when a provider has agreed not to bill the enrollee
even though the provider is not paid by the HMO, or for services that are
Jjuaranteea, insured or assumed by a person or organization other than the
health maintenance organization.

Section 2 and Section 3

Includes reference to HMO s iIn related statutes.

Section 4
This isa temporaiy grandfather clause for existing HMOs .

This section provides for applying AS 21.86.310(a) to new or renewal contracts
or agreements but not those existing.

Section 6
Provides for an immediate effective date.
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