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HOUSE COMMITTEE REPORT
(7)
Date Referred: February 9, 1990

Date of Committee Action: M U 3 /1 0
FURTHER REFERRALS:

FINANCE

The HESS Committee considered:

CSSB NO. 136 (2d Rules) EDUCATION TRUST FUND

CSSB 136(2d Rls)

"An Act establishing the Alaska education trust fund and authorizing 
advance tuition payment contracts; and providing for an effective 
date."

RECOMMENDATIONS: . . ____ft ] be replaced with trCS CS 2b /
have attached amendment(s)

do pass

do not pass

no recommendation

individual recommendations

additional referral to the

[ y'] the same title 
[ ] a new title

ADOPTS:

ATTACHES NEW FISCAL NOTE(s) :
(Dept)

[ ] fiscal impact___________

letter of intent

APPROVES PREVIOUS:

Committee

zero fiscal note
3 fiscal note(s)

[ ] zero fiscal note(s) 

[ ] zero fn/analysis

(Date/Dept)



HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE
ALASKA STATE LEGISLATURE 
H O U S E  O F  R E P R E S E N T A T I V E S

P.O. BOX V, JUNEAU 99811 
(907) 465-3759

April 23, 1990

Letter of Intent to 
HCSCSSB 136 (HESS)

It is the intent of the Legislature that the Department 
of Revenue request that the Internal Revenue Service determine 
if the income earned J o y  the Alaska education trust fund 
established in section 1 of this Act is taxable income and to 
whom that income would be taxable under federal law.



A M E N D M E N T  - J  \ /

To: H CS CS S3 136 (HESS) by: Gruenberg

Page 2, after line 28 insert

(11) make payments to the university on behalf of 
qualified beneficiaries;

(12) make refunds upon termination of an advance tuition 
payment contract;

(13) to pay the costs of administration of the fund.



Letter of intent to H-CS-CS-SB 136 (HESS).

It is the intent of the legislature that the Department 

of Revenue request that the Internal Revenue Service determine 

if the income earned by the Alaska education trust fund 

established in section 1 of this Act is taxable income and to 

whom that income would be taxable under federal law.



FISCAL NOTE
R E Q U E S T :_____________________________________________________________________________________

Revision Dale:____________________________ A rc rc v  A ffected: Dept, of Revenue
Title: Alaska education trust fund BRy . Treasury_________________

STATE OF ALASKA BILL VERSION: C S S B  136 (2d R ls) (a

1990 LEGISLATIVE SESSION PUBLISH D A T E : 2 / 7 /Q0

Sponsor:  S e n   K e r t t u  1 a_______________________Components
Requestor: R iL L a s ______________________________________

E X P E N D IT U R E S /R E V E N U E S :  (Thousands o f Dollars)

OPERATING FY 91 FY 92 F Y  93 F Y  94 F Y  95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0

>: 5 .  o

c:cc 1 2 7 .  0 _ 1 7 4 . 0 2 7 5  . n 2 9 9  . n
0 n n n n

0 m (i n n
0 n

....................
n n n n

n n n 0 6 0
0 0 n 0 0 0

T O T A L OPERATING 4 5 . 0 8 4 . 0 1 2 7 . 0 1 7 4 . 0 2 3 5 . 0 2 9 9 . 0

C A P ITA L

REVENUE

F U N D IN G : (Thousands o f  Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

n n n 0. n 0
n n n n n n

■ r . R A . n 2 7.0 . 1 7 7 7 C: 0 io q  n

4* n — ad—n___ 'I 7 7  n 1JA . n. 2 .3 .5  _n. 299.0

P O S IT IO N S :

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

A N A L Y S IS : (Attach a separate page i f  necessary) .

Prepared b y : ' ____
Division : S e n a t o r  A r l i s s  S t u r y u l e w s k i

C h a i r , S e n a t e  R u l e s  C o m m i t t e e

Approved by Commiss ioner: ________________________________
Agency : ____________________________________________________

Distr ibut ion (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
O ffice o f Management and Budget 
Impacted Agcncy(ics)

This fiscal note is 
appropriate, //Mo, '

Phone: _____
Date: F e l3

4 6 5 - l H l b
1 ,  1 9 9 0

Date:

page of



A l a s k a  E d u c a t i o n  T r u a t  F u n d  

Inves tm ent  M a n a g e m e n t  E x p e n s e *

( 1 ) 12 )  m

(* HI 11 I o n s )

( 1 ) ( 5 ) (6) 17 ) ( 8 )  ( 9 )  

1 * 0 0 0 )
110 ) ( 1 1 )

Fiscal

rear

B e g i n n i n g  

Ba lance

Permanent

Fund

Dividends C o n t r i b u t i o n s

A v e r a g e  

Ba lance Ear n in g s

En ding 

B a la n c e

S e c u r i t i e s

S a f e k e e p i n g

Fe es

C o m m o n

S t o c k

M a n a g e m e n t

Fe e s

P e r f o r m a n c e

M e a s u r e m e n t

Fees

AU dl t Tot a 

Fees

F790 0

•

160 * 23 11 1 21 1 22 12 10 15
FK91 21 177 21 39 3 51 2 60 12 10 81
F792 51 171 21 66 5 80 3 102 12 10 127
F y 9 3 80 166 23 95 8 111 5 117 12 10 171

dotes:

1. c o l u m n  6, pr io r year

2. F r o m  ‘Rev e n u e  Sources,* Fall 1988, D e p a r t m e n t  of Re ve n ue

3. S t  of C o l u m n  2, assuming 51 p a r t i c i p a t i o n  by d i v i d e n d  r ec i pi e nt s ;  In it ial  p a r t i c i p a t i o n  In a s i m i l a r  F l o r i d a  p r o g r a m  w a s  .37% 

of the p o pu l a t i o n
1. c o l u m n  1 + (7.5/12)l Co lum n 3) s um lng  t r a n s f e r  to trust fu nd  oc c u r s  on a v e r a g e  on d o v e m b e r  I S ;  a l s o  a s s u m e s  no p a y o u t s  d uri ng 

f lr Gt four ye ar s of the p r o g r a m

5. 81 x C o l u m n  1

6. C o l u m n  1 + column  3 + C ol u mn  5

7. C o l u m n  1 x 5. 25//*1000 per c o n t r a c t

8. C o l u m n  4 x .31% per co n tr a ct  x 50t as se t a l l o c a t i o n  to c o m m o n  s to cks

9. Per c o n t r a c t  ‘

10. T r e a s u r y  D i v is i o n estimate

11. C o l u m n s  7 + 8 + 9 .

T o



STATE OF ALASKA
1990 LEGISLATIVE SESSION

BILL VERSION: CSS& 136 ( 2 d R l s )  ( c )

PUBLiSHDATE: 2 / 7 / 9 0 __________

R E Q U E S T :
FISCAL NOTE

Revision D a le :__________________________________
T i t l e : A l a s k a  E d u c a t i o n  T r u s t  F u n d

Sponsor: Kerttula and Kolly
Requestor: ggna tfi-B u le s_______

Agency Affected: U n i v e r s i t - y  o f  A l a s k a
B R U : S t a t e w i d e  P r o g r a m s  a n a  

S e r v i c e s  

Components: _________________________________

E X P E N D IT U R E S /R E V E N U E S : (Thousands o f Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY%
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

62. 4 62.4 62.4 62.4 62.4 62.4

TOTAL OPERATING 62.4 62.4 62.4 62.4 62.4 67.4

CAPfTAL

REVENUE

F U N D IN G : (Thousands o f Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

62.4 6 7 . 4 62.4 62.4 62.4 62.4

£2.4 bi . 4 6 2 . 4 62.4 62 . 4 62.4

P O S IT IO N S :

FULL-TIME
PART-TIME
TEMPORARY

1 1 1 1 1 1

A N A L Y S IS  : (Anach a separate page i f  necessary)

Personal services include one professional position at 
range 79.

Pteparedby: ----------------------------------------------------.— .—
Division : S e n a t o r  A r l i s s  S t u ^ ^ u l e w s k i

Phone:,
•165-3818

C h a i r ,  S e n a t e  R u l e s  C o m m i t t e e

Approved by Com m issioner: _________________________________
Agency: ___________________________________________________

~  Date : _ £ i i i -L*_ O Q l

Date:

Distnbuuon (by preparer) :  
Legislative Finance 
Legislauve Sponsor 
Requestor
Office o f Management and Dudge 
Impacted Agcncy(ies)

) Changes inC$S(> IS4 
have no fiscal inpact. 
This fiscal nota _i; 
appropriate. /l\j\



Alaska State Legislature
SENATE

O fi lc la l  Business P .O . Box \
S lk i r  Capito l 

Juneau. \ la ska  99811

M E M O R A N D U M

TO: Representative Johnny Ellis, Chairman
House Health, Education, and 

Social Services Committee

FROM: Senator Korttula

S’JBJ: Senate Bill 136:
Alaska Education Trust Fund

D A T E :  February 20, 1990

I would appreciate your scheduling Senato Bill 136, 
establishing the Alaska Education Trust Fund, at your earliest 
convenience. I believe this bill has a lot of merit. Senate 
Bill 136 offers dual benefits. First, the bill provides a 
relatively easy mechanism for saving for the costs of a 
child's education. Second, the bill provides a mechanism for 
guaranteeing cost of the child's education if the child 
goes to tho Univorsity of Alaska.

Under Senate Bill 136, a person could either contribute 
50 percent of his or hor permanent fund dividend or make a 
cash contribution to the Alaska Education Trust Fund to 
provido%money for college for a specified beneficiary. An 
authorized representative of a minor would also bo allowed to 
contribute 50 percent of tho child's dividend to provido money 
for college for that child. At tho timo of tho initial 
contribution, tho Board of Regents would contract with tho 
contributor to guarantee what tho bonoficiary's tuition costs 
will be at tho Univorsity of Alaska, no mattor how much costs 
actually rise.

Under Senate Bill 136, tho Department of Rovonuo would 
administer and invest tho funds, intonding that, ot a minimum, 
the tuition fund investments would have a rato of return that 
would equal tho expoctod tuition cost for a child by tho timo 
ho/she enrolls in college. If tho student decides not to go 
the University of Alaska, ho or she can withdraw tho money and 
use it for the costs of oducation at any othor college or for 
any purposo.



Representative Ellio 
February 20, 1990 
Pago Two

While tho option always oxists for parents to place their 
ir.one> in other types of savings and investments, the 
guaranteed tuition plan offers low-cost tuition and assurances 
for the future.

Senate Bill 136 was modeled after a similar program which 
was adopted and implemented by the State of Michigan. When 
Michigan adopted its plan in 1986, 44,000 people applied 
during a two-month poriod. In Florida, approximately 40,000 
people applied for a similar program.

As I mentioned earlier, I believe this bill has a lot of 
corit. 1 appreciate your attention to my request.

JK: kh



Alaska State Legislature
Senate

P.O. BOX V 
Scate Capitol 

Juneau, Alaska 99811O ff ic ia l Business
M E M O R A N D U M

SUBJ: Senate Bill 136 —  Educational T
House HESS Committee Questions

TO: Representative Johnny Ellis, Cha
House Health, Education and Soci 

Services Committee

FROM: Senator Jay Kerttula

DATE: February 21, 1990

I appreciate the time the House HESS Committee devoted to 
Senate Bill 136 during the meeting yesterday. Following are 
responses to the committee's concerns as they were described 
to me by my staff person. Please let me know if there are 
other concerns which 1 should address. As you are aware, I 
believe that an Educational Trust Fund has a lot of merit. I 
hope we can maintain the bill's momentum so that it receives 
the serious consideration it deserves.

1. Senator Szymanski's Amendment: I support the
proposed amendment which was offered to the House HESS 
Committee by Senator Szymanski. As I understand the 
amendment, it vill ensure that a trust fund under the 
Educational Trust would be exempt from claims under a 
bankruptcy proceeding. A trust fund under the amendment would 
not be exempt from child support claims. Senator Szymanski 
had offered a similar amendment on the Senate Floor, but 
withdrew the amendment after it was pointed out that the 
amendment would also exempt the trust fund from child support 
claims. Tho version of the Senator Szymanski's amendment 
which was submitted to House HESS takes care of that problem.

2. Requirement o£ a sontragfc ylth ike University ojc
Alaska: I have no real objection to a parent who makes an
initial contribution to the fund, having the option at that 
timo of not entering into a contract with tho University of 
Alaska. However, I think thoro aro some issues associated 
with this option which should be discussed.



R e p r e s e n t a t i v e  Ellis
M a r c h  21, 1990
Page Two

First, Senate Bill 136 offers two major advantages as it 
is currently written —  guaranteeing tuition at the University 
of Alaska and providing a savings plan for a college 
education. Giving a parent the option of not entering into a 
contract with the University effectively eliminates one of the 
advantages of the bill. Some families already have a 
sophisticated system of investments that are earmarked for 
their children's education. It would be my guess that it 
would be these sorts of families who would have plans for 
their children which do not involve the University of Alaska. 
Therefore, I am not sure there is a reason to offer the option 
of not entering into a contract. I believe that most of those 
families who do not plan on a child attending the University 
of Alaska would be the same families who have investments 
which offer more advantages than offered by the Educational 
Trust Fund.

I see the second issue as having to do with what is in 
the child's best interest. Arguably, a parent should have a 
great deal to say about what his or her money is being spent 
for. However, Senate Bill 136 also allows a parent to
contribute 50 percent of a child's permanent fund dividend
into the fund. I am not sure that a parent's wishes should be 
controlling in the case of money which is a child's. A parent 
certainly does have the option of not putting their child's 
dividend into this fund. However, if they do so, it seems as 
if the child's best interest should be taken into account. 
Ultimately, the child is going to decide if or where he or she
is going to college. It would be a shame if that child is
barred from half the benefits of the Educational Trust Fund 
(i.e., the guaranteed tuition at the University of Alaska) 
because their parents did not think the University of Alaska 
was where the child should go to college.

I think these are issues which deserve some discussion, 
but I am not adamantly opposed to allowing parents the option 
of contracting with the University of Alaska.

3. IRS Determination; Attached is a copy of the IRS 
decision regarding the applicability of federal income taxes 
to tho Michigan Education Trust Fund, per tne request from 
Representative Gruenberg. As I understand this decision, 
income from the trust is excludable by both the beneficiary 
and the donor until either educational services are provided 
or until a refund is received.



Representative Elli 
March 21, 1990 
Page Three

4. Reference to "treasurer"t Representative Gruenberg 
pointed to the reference to the commissioner of revenue as the 
"treasurer" of the fund on page 2, line 2, and asked if that 
designation should not be "trustee" rather than "treasurer."
I believe that Representative Gruenberg is correct, although I 
believe that the Department of Revenue would have a fiduciary 
obligation regardless of which term is used.

In conclusion, I very much appreciate the consideration 
tha.c the House HESS committee has given to Senate Bill 136. 
Please let me know if I can provide any additional 
information. I hope that your time constraints will permit 
the bill appearing on the committee agenda soon.

JK:kh

Attachment



!i le rn a l  Revenue  S e r v ic e  
Iridex Nos.: 0061*0000

0115-0000 
2503-0000

Depa r tm en t  o f  the Treasury

V/sshington. DC 20224

Robert A. Bowman, Treasure: 
State of Michigan,
Department of Treasury 

Treasury Building 
P.O. Eox 15128 
Lansing, Ml 48901

MAR 2 9 IStS
A - che purchaser of a tuiticn contract

5 = the individual designated to receive the educational
benefits described in i tuition contract

C = the individual designated to received the refund
benefits described in a tuition contract

State X = Michigan

Trust = the Michigarv-Education Trust

Dear Mr. Bowman:

This is in reply to a ruling request, submitted an behalf 
of State X, on the federal tax consequences of a colleoe tuition 
prepayment program.

FACTS

State X has enacted legislation providing for a state-created 
corporation (Trust) to implement and administer a college tuition 
prepayment program. The program provides a choice of two plans for 
the payment of tuiticn. The substance of these two plans is 
described below.

Plan 1

Under the plan, A . ; in  individual, makes a current payment to 
Trust, and in return. Trust contracts to arrange for four years of 
educational services at a State X public educational institution, 
or at a private educational institution within State X, for an 
irrevocably designated bsr.eficiary, B. when B matriculates. The 
contract provides, however, that upon the occurrence of certain 
specified events a carh refund of the up-front payment, less an 
administrative fee, will be made to C, a psroon irrevocably 
designated by A at the timo the contract is executed. 3 and C are 
related to A and the natural objects of A/s affection. ~ it is



'Robert A. Bowman

rep resented that under the : av *.f otate a a parent is not under a 
legal obligation tc provide - crliege education.

A cash refund ,:nly wf.l he -?Je .if (1 ) 3 cies, (2) 3 is denied 
admission to a State X put-1 is **cjcarior.al institution, (2) 3 
certifies that he or she his reacted the age of 13 and wiii~not 
attend a college cr university, or '4) “.he tuition prepayment 
program administered by Trust „s determined to he actuariaily 
unsound. Refunds generally wil;. t» paid in four equal, annual 
installments. No refund will be provides if a beneficiary has 
completed more than or.c half the c-edit hours required by a State X 
educational institution for a bachelor’s degree.

Trust ;s operated autonomously by a board of directors, and 
the beard's decisions, including :hcs«~ involving investment dis­
cretion, may not be overridden by any state agency. The board 
consists cf the Treasurer of ftate X and eipnt otf.ar persons 
appointed by the Governor cf State X and approved by its legis­
lature. The State X enabling legislation provides that funds 
collected by Trust ar&u-r.ot subject to the claims of the creditors 
of State X and are not considered Jhe money or common cash of 
State X. ’'bate X may not loan, transfer, or use Trust's funds 
for any purpose. Trust's funds may or.iy be used for the tuition 
payment cr refund purposes expressly provided ir. the enabling 
legislation. Income earned and property held by Trust are 
exempt from taxation under the laws of state X.

Plan 2

The facto are the same ~s in "Ian I, .xcept that the plan 
provides for a cash refund that may be substantially in excess 
of A 's up-front payment. :he amount cf the excess will be 
determined by an index tied to the increase in tuition costs 
of various State X institutions of higher education. The 
beneficiary may also attend sn out-of-state educational 
institution for which ftate. X will make a payment based 
on the same index as the refund computation.

ISSUES

'11 Is the excess of the fa:.:

2) la the income cf Trust, cam*/; during the administration of 
:ho program, ^xcludn' ie from gross *nccm•* *s income earned 
>Y *n integral par*- of Xtate X or us income do: ived from the 
xercise of an essential *:.v*r.o»ent >l 'unction that accrues to a 
state under seorion l»r oi d o  Cot*.-?



f t o b e r t  A. PowT.211

t 2 ) no
federal c. f t t y u r o r * * ?  
- cchss^

1_ _  _  _  _

-front payment tor 
- the tuition contract is
a :or.trace resuirs 2 .-.Its ir. a com- 

excl ; * on hr.* application of

r ^'
p l e t a d  g i f t  i s  hi**? . _________ _ ___ _______ _ ___ __
the gift tax jndsr ’-ctirr If  33 ■'»■ 2 ?< A ; of the Cede as an 
amount paid as tuition cc era Li tying educational erg a m  as cion? 
If the purchase results in ?. c?.rpler.o/i gift and is net excluded 
-ret gift tax liability rear section ". 3 0 3 (e )' 2) {A.), loes the 
transfer nevertheless era 1 i7y as a gift cf a present interest 
in property elioibla for the ?* 1 , ?•"2 annual exclusion provided 
in section. 2303(b)?

LAW. RATIONALE MIT. IQNCLUCICrs (Plan 1 and Plan 2)

ISSUE 1

Section •: 1 of the Cede r??video that cross in-ccme near:?; a n  
income from whatever source derived. Se.-rior. 1.61 -_ of the Income 
Tax Regulations, in pare, provides the1* gross income, includes 
income realised in anym'crn. whether in money, property, or ser­
vices. Gross income can cs realized in the. form cl the receipt 
of educational services. Ce* “ulior. v. Commissioner. 7.C.M. 
1903-17. “

Gross income is da fined :c encompass all "accessions to 
wealth, clearly realized, and ever vr.ich che taxpayers have 
complete dominion. ’’ Comr i "  ioner Glenshav Glass Co. 343 
JJ.S. 4 2 6 ,  4 3 1  ( 1 9 3 5 ) ,  1 ? 5 5 - :  IC7, 209” Property rigftts
will not become crass income -:un-»ect to taxation until a gain 
is clearly realised. Eisner r. .. hs-: miter 2 ;■ 2 u . r:. ( 1 9 2 0 1 ,
3  C . 8 .  2 5 .

include the value of
p'.ov:
acg-j i r

r.core V
U-C cf
I :h-:-rlr T)1

. „ ... ....—  a transfer of 
y tho recipient as a gift if

x u . B . 428

Whf»n A executes 1 ho ccivriict ■ i r Trust and designates S 
and C. both 5 and C realize on s:c«sricv. to wealtr.. 3ecause-the 
contract rights f j •roper t.M .• e • .assf erred out of a detuned and 
disinterested generosity. h e w e r  t:va ansfev constitutes a gift 
for income tax purpcser and - excludable from S's and C's
gross income. See section "I -.-.til lubeistegn. Neither A nor B nor 
'.I w-’‘l be cons: d«roc. ! •: ovristrutt'x*->ly tc bo in receipt ;i
income at the tine ‘he -.V. t.r:’’ if •n*--r-"d into between a and the 
Trust.



/
cC'-^-n

Although *:he receipt or property by S and C is excludable 
from their gross income under sectron 102. that section has 
no application to i no roe ■ ircledin: gain; realised from such 
property subsecuerr to _t£ teceipt. jg; section i,102-l(a) of the 
regulations. Thus. to the extent that the fair market value cf 
the educational services received by 3, cr any cash refund received 
by C . under the c m  tract exceeds 2’s or C's basis in the property 
received by gift from A, either 3 or C -..-ill realise a further 
accession to wealth an cl thus cross income. Neither A nor 3 nor C, 
however, will be considered actually or constructively to be in 
receipt cf inccme at any tine between the date cn which the 
contract is purchased by A and the rate cn which either 3 receives 
educational services or C receives a cash refund. A will not be 
considered actually or constructively to be in rsceipt of income 
when either 5 receives educational services or C receives a cash 
refund. Accordingly, A will rat realise income as a result of his 
or her involvement in the program as the purchaser cf a contract. 
(If A designates himself or herself as the beneficiary of the 
educational services or; the rash refund, then the income tax 
consequences to A will^bo the same as the consequences to 3 or C).

To determine the amount cf gross income realized by either 5 
cr C. the basis in che property must be determined.

Section 1C12 cf the Cede provides irhat generally the basis 
of property shall be the met of such property.

Section 1015(-=' cf hhn Coda provides that generally the basis 
of property acquired by gift Is the same as it would be in the 
hands of the donor (a substituted basis).

B*s basis in the proper~y is ♦ he substituted oasis of A, 
which is A ’s cost oi (payment for) that contract. Because "the 
State X tuition prepayment program is generally designed to 
provide for educational services over a four-year period, B’s 
basis must be recovered annually over the four-year period during 
which B receives educational sorvi;:ev. See section 1.61-6 of the 
regulations. Thus, when Trust provides educational services for B 
dt the beginning of a school year. 1? must recognise income to the 
extent that the fair mar bah **jjLue cf the educational services to 
be received for that school your ^j.reods one quarter 
of 3 ’s basis.

If s refund is receive-] by c, ? will realise gross income to 
the extent that the anov.nt refunded exceeds the allocable portion 
of C ’s r"s has:,?. jr. t.** property is trie substituted basis
of A. Thus, assuming r. one ye.'r -lirior-. installment is refunded 
to C. chon one quar^er cf C's *ubstituted basis is subtracted from 
such refund to determine -he v:c.:.v : : i the /ofuna includible in 
C s  cross income.
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Fc-bert A. Sownan 

ISSUE 2

Ir.crme earned by »n integral car- of a state cr a political 
subdivision of a ip generally not taxable in the absence of
specific statutory authority for rasing such income. See Kev,
Rul. 87*2, 1987-2 I.?..S. 4, holding chat a trust account fund 
crested, supervised, and controlled by a state Supreme Court is an 
integral part of a state and is therefore not subject to federal 
income tax.

Trust was created as a corporation to operate independently 
from State X under an appointed board of directors. Decisions by 
Trust's board cf directors, including those involving investment 
discretion, may net be overridden by any state agency. Trust's 
funds are not derived from "late X or one of its political 
subdivisions, and by statute are net subject to the claims 
of State X creditors and are ncr considered state money or 
common cash c r  the state. State X may not loan, transfer, or use 
Trust's funds for .any purpose, “rust's funds may cr.ly ba used by 
Trust for the tuition jjaymenp cr refund purposes expressly 
provided in tha enabling legislation. These factors indicate that 
Trust is net an integral part of Srate X or one of its political 
subdivisions. Therefore, Trust's income, unless otherwise 
excluded by statute, is subject to federal income tax.

Section 115(1). of the Code provides, in part, that gross 
income dees not include income derived from the exercise of any 
essential governmental function that accrues to a state or 3 ny 
political subdivision of a crate.

To qualify under secricr. 113. it must he established that the 
income does not serve private interests such as designated 
individuals, shareholders cf orgu.ui actions, cr perrons controlled, 
directly or indirectly by such private interests. Thus, ever, if 
the income serves a public interest, the reauirements of section 
115 are not satisfied if the income also serves a private interest 
that is not incidental to the public interest. The basic 
principle underlying section 115 is that prcoerty (including any 
income thereon) must b* devoted f-» purposes which are considered 
beneficial to the community in genera I*, rather than particular 
individuals.

Trust provides ^ with direct economic benefit in the form 
cf education the value cf which is •':<r̂ oued to be substantially m  
excess of th« up-front payment. bcreo’*er, this benefit is 
available only to those persons sue!', as b who are beneficiaries of 
a contract. Thus, che rec.ui:’-.men* s cf section lid are not 
satisfied ar.d *-he income c f Truer, earned luring administration cf

- 5 -
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the program, is not - n; lv:abl»- fr'.m its gross income. However, 
payments made under tiv *c m.'ar4.: -*r.~erod iate bet/ween A and Trust.
ar:c any contributions 'ha4, tt-.ie '. right make to Trust, are
excludable from the j r  r.i- ins’ire r  i 'rrur.t.
IS SUE  3

Section 2 501 f a i f 1 of toe 'T:ie impc ses a tax cn the transfer 
of property by gift.

Section 2511(a) o' tva C'de provides that the federal gift 
tax shall apply whether a Transfer is in trust or otherwise, 
whether the gift is direct cr indirect, and whether the property
is reai or personal. tangible cr intangible.

Section 25.>lbll~ • . h >('i ; :• t he Tift Tax Regulations provides 
the following examp- .» regarding the indirect transfer of p r o D e r t y

The payment f'onay or the transfer of property 
to [ X ]  in consideration * f  * ” ’ r .]  promise to render a 
service to IVJ is a gift to [V], or to both [X] and [Y], 
depending on whether the service to be rendered to [YJ 
is or is net an adage.ate ar.d full consideration in money 
or money’s /orth for th«> which is received by [ X ] .
Section 25.2511-2(b) cf the regulations provides thar a gift 

becomes complete, and thus subject tc the gift tax, at such time 
as the donor has sc parted .•■•irh dominion and control as to leave 
the donor no power to < hsr.gv Lhe disposition cf the transfer.

A transfers money to T.:ust in consideration for Trust’s 
promise to provide, -it scn-e future ’ imo, educational services on 
behalf of 3 or e cash refund rc £■ Because the designations 
of B and C 3re irrevocable, A parts with dominion and control 
ever the money transferred o T«.;:-;t. Thus, there is a completed 
gift for federal gift rax purposes at the time the contract is 
purchased, se^ section 25.23il-2'b ot L'n.~ regulations.

Section 2503( e) f 21 (A • cf the Tede excludes from the applica­
tion cf the gift tax nry *;n; min paid on behalf ot on individual 
as tuition to an ed.ioatibr.al nrg*:ni:.a~io'i lescrihed in section 
1 T0(b )(1) (A ) ( ii ) for the •• uu .*=.tj.jn or ^raining oi such individual 
An educational organ ».cet icn t - v ; :  i '^-d .n section 1 7 0 ( b ) ' 1 ) { A •( ii ) 
is an organiiation ..'vice rc.vdly r-ui.-d a ins « regular faculty and 
curriculum ar.ci normally Vcs a regular enrolled body of pupils or 
students i n  3ttendance at the e *wh*»re ii.n educational 
activities are r«g.i) nrly -a;r'.-‘d -*a. Section 25. 2 “C 3-6 (b ) ( 2' of 
the r oyu1 ations



Robert *. Rowman

-7-

;n — c-f. ^ { 7 J *•-' t r e g u l a t i o n s  further provides 
that to qualify for t:vt gif'" ta:: ex M.siun under section 250.?(•?)- 
i 2 ) (A ). the payrtar.t .vu?t ha -ate ‘irecMy to .5p. educational 
organization. roe :ot*:rn:::i:::n ;f whether a transfer constitutes 
- payment of tuition ■"»?:.:-r- directly *-c an educational organisation 
is made when the cl ft am it rcro: -te for oift tax purposes.

faction 25. 23C3-o: c '
a situation v;here -a dor.cr **:

Zxamrie 2, of the regulations considers 
cthes crrr.p 1 at*20 gift of property to a 

trust, the terms of which reguire ths funds to be used for tuition 
expenses incurred by the doner’s grandchildren. The example 
concludes th3t the comp Itiec gift is not a direct transfer to an 
educational organ irs z lor', arc therefore does not qualify for the 
section 2502( e) ( 2 ) ?A ) exc'.usi or:.

Although ‘:he paymer t mr.dc by _v to Trust is a completed gift. 
Trust is not 3n educet:.*r.ai crcsniration within the meaning of 
section 2503(e }«' 2} (A ! of the Code. Thus, the payment by A to 
Trust is not excluded -=-bcn 'he cool Lcati.tr. of the gift tax under 
section 2503(e)(2)(A).

Section 2302(b o. the dcd? excludes from the application 
o i  the gift tax the first $.3,000 cf gifts cf present interests 
in property made to any pe rc during the calendar year. An 
interest constitutes a pres -’h interest in the transferred 
property only i t  the bonc-fi i?.ry i?: unM tied to an unrestricted 
right fo the immediate use. pensassion, cr enjoyment of the
property under the term--; 
3(b) of the regulations.

>f ' :n - transfer. See section 25.2303-

#
r or C ’s US'* or onjcyn=::b •• 1 the payment made “c Trust by 

A will ba delayed ■ foil auch Mr? r» Trust provides educational 
services for B, cr -ntil ?uoh tire ?.'* a refund is made to C. 
Therefore, A 's payment •ices ‘ .0 L constitute a gift of a present 
interest in property and i ? rvt eligible for tha .<10,000 annual 
exclusion under s00 L on T.fPM'b) of the Cede.

The above ion*: -»*.•*■ *.v.r-.d on the facts and the
representatio: ret forth -ybuvo. ' *: c. except as specifically 
ruled upon above, vr> • pMi:..: M  hxt'S?~s<»d lage.rdir.g the federal 
rex ccnseqvter.ces c 2 tho : \z '•«'*t: ’* Jr.v riVed above under any
o t .n e t  p - " m vvisions cf T
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Pobert A. Rowmen

accordance “he ccw?r *>•: -3“t_rney on file m  this,
office, we are -sending a tco/ ' ; th.s ru:ivic ho your authorized 
representative .

Sincere!/,

7 7 / O S ' J ^ O  £. o
i'*?ric £. Lombardo
Director, Individual Ta>; Division
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February 26, 1990

TO:

FROM:

Representative Johnny Ellis 
Chairman ,/Hou£e KESS Committee

Szymanski

SUBJECT. Senate Bill'136„ Education T ’st Fund

When Senate Bill 136 is heard in the House HESS Committee, I would 
lik to offer the attached amendment for inclusion. The purpose of 
this amendment is to protect the fund from bankruptcy proceedings 
except for child support claims.

Thank you for your consideration of this retuest.

MS: pt
cc: Senator Kerttula
enclosure

S rn i t f  P u t f k f  i
M«t  N4 K •  Si  •  f»rj  |r*j.4ii •  C t i J t u J  •  • l i f r i  •  M .fr  • .vnifd  • ritrKv UMIum
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A M E N D M E N T

OFFERED IN THE HOUSE

TO: CSSB 136 (2d Rules)

Page 5, after line 25:

Insert new bill sections to read:

"* Sec. 2. AS 09.38.015 is amended by adding a new subsection to read:

(e) Contributions to the Alaska education trust fund under the 

terms of an advance tuition payment contract are exempt, except for 

child support claims.

* Sec. 3. AS 09.38.055 is amended to read:

Sec. 09.38.055. BANKRUPTCY PROCEEDINGS. In a proceeding under 

11 U.S.C. (Bankruptcy) only the exemptions under 09.38.010, 09.38.- 

015(a) and (e), 09.38.017, 09.38.020, 09.38.025 and 09.38.030 apply.

* Sec. 4. AS 09.38.065(a) is amended to read: -

(a> Except as provided under AS 09.38.015(e), notwithstanding 

(NOTWITHSTANDING] other provisions of this chapter,

(1) a creditor may make a levy against exempt property of 

any kind to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month's compensation

or the full-time equivalent of one month's compensation for

personal services of an employee; or

(C) state or local taxes; and

(2) a creditor may make a levy against exempt property to

-1- 2/23/90
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enforce a claim for

(A) the purchase price of the property or a loan made 

for the express purpose of enabling an individual to purchase the 

property and used for that purpose;

(B) labor or materials furnished to make, repair, 

improve, preserve, store, or transport the property; and

(C) a special assessment imposed to defray costs of a 

public improvement benefiting the property."

Renumber the following bill sections accordingly.

- 2 - 2/23/90
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Original sponsor(s): SEN. KERTTULA, Kelly, Sturgulewski, Eliason. Fdiks,

0 Rodey, Binkley, Duncan, Frank, Fischer, Jones, Pearce, Coghill, Zharoff,
Szymanski

IN THE SENATE

HOUSE CS FOR CS FOR SENATE BILL NO. 136 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act establishing the Alaska education trust fund

and authorizing advance tuition payment contracts."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.AO is amended by adding new sections to read:

ARTICLE 6. ALASKA EDUCATION TRUST FUND.

Sec. 14.40.803. ALASKA EDUCATION TRUST FUND ESTABLISHED. (a) 

The Alaska education trust fund is established as an endowment trust 

fund separate from the general fund. The funa may be divided into 

separate accounts for accounting purposes.

(b) The fund consists of

(1) permanent fund dividend and cash contributions made 

under AS 14.40.807 under the terms of an advance tuition payment

contract;

(2) gifts, be* ests, and contributions of cash or other

assets from a person; and

(3) income and earnings of the fund.

(c) Assets of the fund shall be expended in the following order

of prirrity:

(1) to make payments to the university on behalf of quali­

fied beneficiaries;

(2) to make refunds upon termination of an advance tuition 

payment contract;

(3) to pay the costs of administration of the fund.

Sec. 14.40.805. POWERS AND DUTIES OF THE COMMISSIONER OF

f e r ° i 57P
A / 2 1 / 9 0
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REVF’’UE. The commissioner of revenue is Che trustee of the fund and 

has the following powers and duties under this section:

(1) to act as official trustee of the cash and investments 

belonging tc the fund and to secure adequate and safe custodial facil­

ities ;

(2) to receive all items of cash and investments belonging 

to the fund;

(3) to collect the principal and income from investments 

acquired by the trustee and deposit the amounts in separate principal 

and income accounts for the fund;

(4) to invest and reinvest the assets of the fund as pro­

vided in this section and as provided for the investment of retirement 

funds under AS 14.25.180;

(5) to exercise the powers of a trustee with respect to the 

assets of the fund;

(6) to do all acts, whether or not expressly authorised, 

that the commissioner of revenue considers necessary or proper in 

administering, as a trustee, the assets of the fund;

(7) to maintain accounting records of the fund in accor­

dance with investment accounting principles and with distinction 

bitween the principal and income accounts of the fund;

(8) to engage an independent firm of certified public 

accountants to annually audit the financial coniition of the fund's 

investments and investment transactions;

(9) to enter into and enforce contracts or agreements 

considered necessary for the investment purposes of the fund;

(10) to report to the university the condition and invest­

ment performance of the fund.

Sec. 14.40.807. CONTRIBUTION TO THE ALASKA EDUCATION TRUST FUND.
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(a) Contributions to the fund under the terms of an advance payment 

contract may be made by direct cash payments or by contributions from 

the permanent fund dividend. The Department of Revenue shall

(1) prepare the permanent fund dividend application to 

allow an applicant, or a parent, legal guardian, or other authorized 

representative of an applicant who is an unemancipated minor to con­

tribute 50 percent of a dividend to the fund under the terms of an 

advance tuition payment contract; and

(2) include with each application for a permanent fund 

dividend an explanation of the trust fund, including the rig’.t of a 

purchaser to receive a refund upon termination of an advance tuition 

payment contract, and a statement that the tax liability of the fund 

has not yet been determined; after the Internal Revenue Service deter­

mines the tax liability of the fund, a copy of the tax determination 

shall be included with each application for a permanent fund dividend.

(b) The Department of Revenue shall pay contributions directly 

to the fund.

Sec. 14.40.809. POWERS AND DUTIES OF THE UNIVERSITY OF ALASKA,

(a) The Board of Regents of the University of Alaska may contract 

with a purchaser for the advance payment of tuition by the purchaser 

for a qualified beneficiary of any age to attend a branch of the 

university to which the qualified beneficiary is admitted, without 

further tuition cost to the qualified beneficiary. A purchaser and a 

qualified beneficiary may be the same person.

(b) The board shall

(1) make appropriate arrangements as necessary to fulfill 

the board's obligations under an advance tuition payment contract;

(2) establish standard payment plans to be used under 

advance tuition payment contracts;

-3- HCS CSSB 136( )



(3) establish the circumstances under which an advance 

tuition payment contract may be terminated and the amount of the 

refund the person entitled to terminate the contract may receive.

Sec. 14.40.811. ADVANCE TUITION PAYMENT CONTRACTS. (a) An 

advance tuition payment contract must include

(1) the amount of payments required from the purchaser on 

behalf of the 4 ualified beneficiary;

(2) the terms and conditions for making the payments;

(3) provisions for late payment charges and for default;

(A) the name and age of the qualified beneficiary under the

contract and a statement that the purchaser, with the approval of the 

board, may substitute another person for the qualified beneficiary

originally named in the contract;

(5) the number of credit hours to be provided to the quali­

fied beneficiary under the contract;

(6) the name of the persons entitled to terminate the

contract, the terms and conditions under which the contract may be 

terminated, and the amount of the refund to which the person terminat­

ing the contract is entitled; I

(7) the assumption of a contractual obligation by the board I 

to provide for credit hours of higher education at the university;

(8) the number of credit hours the qualified beneficiary

may receive if the qualified beneficiary is not entitled to in-state

tuition at the time of enrollment at the university;

(9) the period of time during which the qualified benefi­

ciary may receive the benefits of the contract; and

(10) other terms and conditions the board determines to be 

appropriate.

(b) An advance tuition payment contract may be terminated



(1) if the qualified beneficiary dies or becomes so dis­

abled that the beneficiary cannot complete an education;

(2) if the qualified beneficiary is not admitted to a 

branch of the university after making a proper application;

(3) if the qualified beneficiary certifies to the board, 

after the contracted date of entrance to the university or after the 

qualified beneficiary has received a high school diploma or reached 

the age of majority, that the qualified beneficiary has decided not to 

attend the university;

(4) if the board determines that the number of purchasers 

is insufficient to maintain the fund on an actuarily sound basis; or

(5) under other circumstances determined by the board and 

set out in the advance tuition payment contract.

Sec. 14.40.817. DEFINITIONS. In AS 14.40.803 - 14.40.817,

(1) "advance tuition payment contract" means a contract 

entered into by the board and a purchaser to provide for the higher 

education of a qualified beneficiary;

(2) "board" means the Board of Regents of the university;

(3) "fund" means the Alaska education trust fund estab­

lished under AS 14.40.803;

(4) "purchaser" means a person who makes or is obligated to 

make advance tuition payments under an advance tuition payment con­

tract;

(5) "qualified beneficiary" means a resident who has rights 

under an advance tuition payment contract;

(6) "university" means the University of Alaska, including 

a community college affiliated with the university.
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