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"An Act relating to the reconstitution and administration of the mental
health trust."”
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 13, 1990
SUBJECT: Mental health trust
(HB 548)
TO:
FROM:

Gene Therriault has requested a sectional analysis rf the
above described bill.

As a preliminary matter, note that a sectional analysis or

summary of a b ill should not be considered an authoritative
interpretation of the bill and the b ill itself is the best

statement of its conten's. If you would like an interpreta-
tion of the bill as it may apply to a particular set of cir-

cumstances, please advise.

Section 1 of the bill repeals and reenacts AS 37.14.011(c).
AS 37.14.010 - 37.14.050 establishes the "Mental Health
Trust Income Account; AS 37.14.011 also establishes the
"mental health trust income account." The subsection now

provides:

(c) The fair market rental value of the land constitut-
ing the mental health trust corpus is equal to eight
percent of the fair market value of the land. Follow-
ing the initial determination of the fair market value
of the land selected by and patented to the state under
sec. 202 of the Alaska Mental Health Enabling Act, the
commissioner of natural resources shall redetermine the
fair market value of the land constituting the mental
herlth trust corpus at least every five years and pro-
vide the redetermined value to the commissioner of
revenue and the board established under AS 47.30.661.

As repealed and rec.iacted (it would not have been possible
to "amend" it), the section continues the value at "eight



Representative Mike Miller
Page 2
February 13, 1990

percent of the fair market value of the fland" but it affirm -
atively establishes a mathematical formula for that valua-
tion. | believe that since that formula is all critical to
the definition, it would be inappropriate to recast the lan-
guage in a "sectional analysis" format and | believe that
the four paragraphs of (c¢) should be read directly. While
they are technical, they are understandable.

Section 2 of the bill adds a new subsection (d) to AS 37.-
14.011; the subsection directs the commissioner of natural
resources to "calculate the redetermined value of the trust
under (c) and provide the redetermined value to the commis-
sioner of revenue and the board."

Section 3 of the bill provides for the "reconstitution and
administration of mental health land trust." Note that Sec-
tion 4 of the bill repeals AS 38.05.800, a section with the
same caption; in drafting this section, | made the judgement
that it was not possible to "amend" existing AS 38.05.800
and hence the suggested approach was taken. In the nature
of things, it will be necessary to quote much of the lan-
guage directly-- and then to comment on it. | do not whant
to misstate any of the language in this analysis.

Sec. 38.05.801(a) states that the "value of all land
selected by or patented to the state under the Alaska Mental
Health Enabling Act as of September 7, 1987, is
$2,243,000,000." I do not know the source of the figure but
| believe that the date is the effective date of ch. 48, SLA
1987 (CSHB 92 (Fin) am), the Act that responded to the
Alaska Supreme Court's decision invalidating the earlier
legislative management of the land received under the Alaska
Mental Health Enabling Act, P.L. 84- 839, 70 Stat. 709.

Sec. 38.05.801(b) provides that "[a]ll land within legisla-
tiv designations on the effective date of this Act and all
land made subject to legislative designations in the future
constitute the corpus of the mental health land trust.” As
| understand the usage, a "legislative designation" is an
Act by the legislature that withdraws land for a particular
purpose. The land established for parks, state forests,
public use areas, recreational rivers, and so forth, primar-
ily within AS 41 but also within AS 16.20 (sanctuaries,
critical habitats, etc.) would be within these "designa-

tions. "
1

The term "corpus" is legalese for the "body" or the sub-
stance of the trust.



Representative Kike Miller
Page 3
February 13, 1990

Thus, if this section is enacted, the future establishment
of land within a "legislative designation” would, by that
act, commit the land to the corpus of the trust.

Sec. 38.05.801(c) provides that "[ojn the reconstitution of
the trust under this section," the remainder of the land of
the state "that is not within legislative designations is
removed from trust status." The provision seems self-
explanatory.

Sec. 38.05.801(d) provides that the land within the "legis-
lative designations" shall be managed under the provisions
of law now governing them. The trust will be compensated

under AS 37.14.011; see existing law as amended by Sections
1 and 2 of this bill.

Sec. 38.05.801(e) provides that "(b]efore the state may
remove land [from a legislative designation], replacement
land equal in value at the time of replacement shall be
designated mental health land and added to the trust cor-
pus." What this means is that land may not be withdrawn
from a legislative designation (park, state forest, etc.)
until equal value land is added to a legislative designa-
tion. The latter portion of the section outlines this pro-

cedure .

While it seems that there is a Catch 22 here in that when
land is established as a legislative designation, by that
designation it becomes part of the trust corpus ana thus not
available for use as replacement land, it seems that there
may be an option for the t-ate to establish the new legisla-
tive designation conditionally; that is, to create it sub-
ject to its use as matching land for land removed from des-
ignation. VThile the legislature has not removed land from a
legislative designation very often, the legislature may wish
to avail itself of this option prospectivelv to protect it-
self and to maintain flexibility.

Section 4 of the bill repeals AS 38.05.800. Note my com-
ments or. the repeal under Section 3.

[f | may be of further assistance, please advise.

RAB:pi
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ALASKA MENTAL HEALTH BOARD

STEVE COWPER, GOVERNOR ST. ANN'S CENTER
STATE OF ALASKA 419 6th STREET, SUITE 124

JUNEAU, ALASKA 99801
907-465-3071

March 27, 1990

Health, Education & Social Services Committee
Alaska State House of Representatives

P.O. Box "V"

Juneau, AK 99811

Honorable Representatives,

The Alaska Mental Health Board(AMHB) has reviewed HB548, "An Act
relating to the reconstitution and administration of the mental health
trust." At its meeting in February the AMHB took action in support of the
intent of HB548 including that:

(1) the Legislature recognize the trust value of $2,243,000,000
established under procedures approved by the Interim Mental
Health Trust Commission,

(2) land and resources in legislatively designated areas be identified
as security for the trust corpus, and

(3) revaluation procedures be established which effectively continue to
reflect the value of the original trust lands over time.

In actions related to the AMHB discussion of HB548, the Board re-affirmed
its prior action supporting appointment of an independent trustee for the
mental health trust and urging the appointment of an interim trustee
pending final resolution of issues in the Weiss v. State litigation.

On behalf of the Alaska Mental Health Board | convey their support for the
intent of HB548.

Executive Director

CC.
AMHB
Rep. Miller
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Alaska State Legislature

House Education & Social Services
Please enter Into the record my testimony to the

COmmitieé name

| HB 548 April 5, 1990
committee on -~ dated - P o A9

bill/eubject

Please pass HB 548. It is so important to put the land issue behind us.
Those who have been working for years to resolve these issues and those
of us who have been waiting for needed services for our loved ones are
very discouraged at what appears to be the state,'s lack of good faith in
arriving at a negotiated settlement.

This b ill represents a last hope for a fair and equitable reconstitution
and administration of the mental health trust.

Thank you for your careful consideration of this b ill.

Signed: m Frances R. Cater
Testifier
Kodiak Island Mental Health Advisory Board: Kodiak Alliance fpv the .Mentally H i
Representing (Optional) Alaska Alliance for the itentaily 111
Mailing address: P.O. Box 1472 (st. address: 4254 C liffside Rd.)
Address
Kodiak, Alaska 99615-1472 (907) 486-5604
Phono NO.

9/88 Infotrm'on O't'.t



Senate Resources Committee Briefing: by Alaska Mental
Health Board Lands Committee, February 14, 1990

o PURPOSE FOR AMHB APPEARING BEFORE RESOURCE COMMITTEES

o STATUS OF THE VALUATION PROCESS & STATUS OF THE LAND
 History of the Selections: Multiple Estates for Income Production
o A Review and Critique of the Process of Valuation

o “The Linking of the Appraisal Process”

o The TRUST

o Chapter 48 SLA 1987, The Legislature’s Settlement Proposal

e The Opportunity for Legislative Action

i«iimw. ifip



PURPOSE FOR AMHB APPEARING BEFORE RESOURCE
COMMITTEES

 REVIEWREPORTS FROM THE DEPARTMENT OF NATURAL RESOURCES REGARDING
THE VALUATION OF THE MENTAL HEALTH LAND TRUST AND THE STATUS OF
MENTAL HEALTH TRUST LAND

e MEET WITH APPROPRIATE LEGISLATIVE COMMITTEES CONCERNING THE BOARD'S
ACTIVITIES



IMHTC Final Approved Procedures, November 7th, 1589
IMHTC Majority Report, (Final Draft), December 20th, 1989

Minority Report by Designee Swope, Febraury 1 1990
Senate Special Committee on Mental Health Report, January 1990

Impasse
Final IMHTC Resolution, January 24, 1990

ami



History of the Selections: Multiple Estates for Income
Production

Surface Estate: Municipal Expansion
Forrest

Mineral



A Review and Critique 0? the Process of Valuation

Envisioned mutuality of purpose: fair market value
The reality of IMHTC dealing with a matter in litigation



THE L'MKING OF THE APPRAISAL PROCESS

e VALUE THEORY
e VALUATION THEORY
e APPRAISAL THEORY
e VALUE PREMISE



VALUE THEORY

A Answers why a particular property, or an interest therein, has worth
B. Defines the sources and bases of an asset’s worth

C. Currently recognized elements of an asset’s worth include:

—Utility (both as the ability to satisfy needs and for practical use)

—Scarcity (of supply)
---Demand

—Ratio of exchange
—Ability to transfer ownership



A. Valuation theory is the method of estimating, measuring and predicting a
defined worth.

B. Valuation theory enables us to focus on the various methods that are used
to arrive at a value estimate.

C. Valuation theory further allows and recognizes that there is a distinction
between value and price that may be commanded in a market at a given point in
time. This suggests the following:



C. Valuation theory further allows and recognizes that there is a
distinction between value and price that may be commanded ina |
» market at a given point in time. This suggests the following: |

1 Value is a collection of elements that comprise worth, each of which must be

defined.
2. Price Is an historical fact that may or may not coincide with an assets

recognized worth at the same point in time.
a. Some examples of Price not being representative of Value are seen

during periods of economic depression and recession and in liquidation sales.



A, Appraisal theory is the logic format by which Value Theory is linked to
Valuation Theory as it relates to a specific defined interest, i.e. any one of
several estates subject to ownership in any given parcel of real property at i
specific point in time.
1 Appraisal theory is the logical relationship between the Source of
Value and its estimation.
B. It is perhaps the failure to recognize the theoretical underp' mings of this
analysis that results in the inability to link different value concepts, such as
sales comparison, income capitalization or cost approach, to an assets worth.
1 There 1s still a lingering perception that within the many land
estates that are the subject of valuation, that these approaches somehow
constitute equivalent va je measures. They do not.

wa



VALUE PREMISE

A. DEFINITION OF VALUE PREMISE
. EXAMPLES OF VALUE CHARACTERISTICS

B
C. POSITIONING THE VALUE PREMISE
D. THE NATURE OF THE DEBATE

bbsesaBBgapaagngaEBgaga



The emphasis of the appraisal logic placed on the characteristics of
value as they relate to an identified estate, i.e. timber, mineral, surface

etc..



B. EXAMPLES OF VALUE CHARACTERISTICS |

1 Surface estate: Dependent on size, location and market activity may be
valued by all three methods. Comparable sales would only be appropriate where
such a market within a comparable context exists for the subject being valued.

a. Surface estates are unique in that demand must be created in place.
Commodity estates (minerals, oil & %as, etc.) in theory can respond to demand
anywhere within the global market place.

2. Large mineral estate: Typically by income approach N
a. Large mineral estates have a very limited market of qualified

developers. o
b. Larg mineral estates are usually developed via Joint Venture and

leasing arrangen.ents, not outright purchase. |
c. Large mineral estates are usually promoted into development by their

OWners.



C. POSITIONING THE VALUE PREMISE

|dentifying the varying value premises and the different emphasis that can be
placed on each value characteristic, leads to a valuation process that supports
the appropriate positioning of the value premise.

1 Here is where Highest and Best Use analysis focuses.

a. The considerations in such anal;gsis generally are:
IS the use legally permissible?
IS the use currently feasible?
s the use functionally compatible?
IS the use most profitable?

b.  Current management practices are not a consideration inthis
evaluation. It is assumed that a property shall be managed to its
highest and best use.

2. Highest and Best Use is not a fact to be found. Itis a judgment decision on the
part of the valuator.



 The foregoing considerations applied to the IMHTC/DNR rendering{ of value for
Mental Health Trust Lands shows that the debate is not one of Value or
Valuation Theory, but where the parties asserted a different value premise for
several estates under consideration that led to different appraisal
methodologies bein% applied. The failure of DNR to accept the value
characteristics of the mineral estate, as approved by the majority of the
IMHTC, led to the most serious value diminution of the trust corpus.



The TRUST

The Supreme Court stated there is a Trust.

To have a Trust there must be a Corpus.

There ap*ars to be no Statutory Authority to manage the Trust properly.
Reserving: Ko provision for reserving for the depletion of non-renewable
resorces.
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Chapter 48 SLA 1987, The Legislature’s Settlement
Proposal

 Purpose: To reconstitute a mental health trust through identification of land in
legislatively designated areas tnat is equal in value to the land selected by and
Kattented to the state under section 202 of the Alaska Mental Health Enabling
ct.



The Opportunity for Legislative Action

Return to the Courts
SB493/ HB548

/?



§37.13.205 § 37.14.011

Public Finance

tion of particular reoorta, items, persons, or enterprises. (§ 5 ch 18
SLA 1980)

Sec. 37.13.205. Regulations. The hoard may adopt regulations
under the Administrative Procedure Act (AS 44.62) to interpret and
implement this chapter. (§ 12 ch 81 SLA 1982)

Sec. 37.13.210. Definitions. In this chapter
(1) "board” means the Board of Trustees of the Alaska Permanent
Fund Corporation;

(2) "corporation™ means the Alaska Permanent Fund Corporation.
(8§ 5 ch 18 SLA 1980)

Chapter 14. Trust Funds.
Article

1. Mental Health Trust Income Account [ii 37.14.010 — 37.14.050)

2. Public School Trust Fund <{} 37.14.110 — 37.14.170)
3. Alaska Childrens Trust Fund (» 37.14.200 — 37.14.270)

Revisor’'s notes. — Section 4, ch. 182,
SLA 1978 purported to add an article 2,
entitled "University Fund,"” to this chap-
ter. Section 27 ofch. 182 made that article
effective on the date that the Board of Re-
gents voted to approve the matters under

consideration as provided in 4 24 of the
act. However, the Board of Regents di*np-
proved all matters on August 17. 1978;
consequently, that article 2 was inelTcc-
tjVe.

Article 1. Mental Health Trust Income Account,

Section

11. Mental health (rust income account
21. Utilixation of the mental health

trust income account

Cross references. — For legislative
findings and purpose of the Act that en-
acted AS 37.14.011 and 37.14.021 and re-

pealed the former provisions of this arti-
cle.see | I.ch. 48, SLA 1987 in the Tern-
pornry and Special Acu.

Sec. 37.14.010. Mental health fund established. IRcpealed. i 13ch

48 SLA 1987

Sec. 37.14.011. Mental health trust income account. «a) The
mental her.Ith trust income account is established us a sepjrati ac-

count in the general fund.

(b) The amount determined under tc) of this section as the fair
market rental of the land constituting the mental health trust corpus

57
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17M 20 Alaska Statutes 5§3714050

thp earnings of the trust and the commissioner of revenue shall
annuallY allocate that amount from the general fund to the mental
health frust income account. o

(ct The fair market rental value of the land constituting the mental
health ‘rust corpus is equal to eight percent of the fair market value of
tire land. FoIIowmg the initial determination of the fair market value
of the land selecte b{ and patented to the state under sec. 202 of the
Maska Mental Health Enablln? Act, the commissioner of natural
ifsources shall redetermine the Tair market value of the land consti-
"iting the mental health tru9t corpus at least every five years and
provide the redetermined value to the commissioner of revenue and
me hoard established under AS 47.30.661. (§ 2 ch 48 SLA 1987)

Cross references. — For mental health Innd trust har been reconstituted
', .ilth land trust. «<eo AS ."8 05.800; for a under AS 38 05 800, see 4 11, ch. 48. SLA

.n.-i:tonal pta.ntioii and duties of the 1987 in tho Temporary and Special Acts
:aijiii.«ionu  f n'M-nue until tho mental

See, 37.hi.020. Mental Health Fund Advisory Board created. (Re-
sealed. $ 13 ch -18 SLA 1987.J

See. 37.14.021. Utilization of the mental health trust income
account, Mone¥ in the mental health trust income account eatab-
""ched in AS 37.14.011(a) shall first be appropriated by the legislature
lo meet the necessary expenses of the mental health rogram of the
state. In making annual appropriations from the mental health trust
« come account, the legislature shall consider the recommendations of
lie Alaska Mental Health Board established under AS 47.30.661.
including recommendations regarding capital improvements. After
*he necessary expenses of the state's mental health Program have
ween lundeci. the legislature may make appropriations from the men-
§||_IAhela9|%h?)trust income account for other public purposes. (§ 3 ch 48

Sees 37 11.030 — 37.14.050. Powers and duties of board: fund uti-
litauon; contributions. (Repealed, $ 13 ch 48 SLa\ 1987,

Article 2. Public School Trust Fund.

Section Section

'K> 1'uMir «rhn. trust fund established 150. Contribution*

'.n Sen 11 Fund Advisory Board  160. Dutic* of the commtuioncr of reve-
'mcited nue

' " M'f» jti i duties of beard 170. Investment*
“m “eeiltMtinri ,fmtomc

58
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ALASKA MENTAL HEALTH BOARD INTERIM REPORT
ON CHAPTER 48 REVISIONS (6.6.4)
January 1990

INTRODUCTION

In 1987, when the Alaska State Legislature adopted revisions to Alaska law
which reconstituted the Mental Health Lands Trust and created the Alaska
Mental Health Board, it was with the hope that these changes would resolve
the issues raised in the Weiss v. State lawsuit. All parties to the suit felt
that a workable compromise was better than the continuation of litigation.

and they expected that the Legislative changes set forth in Chapter 48 would
form the basis of a settlement.

The plaintiffs in the Weiss suit expected that these legislative changes
would ensure that the monies set aside for the Alaska Mental Health Trust
would be used first and foremost to meet the needs of the mentally ill. They
contemplated that these needs would be determined by the Alaska Mental
Health Board and that upon identification the Legislature would
appropriate funds to meet those needs. It was their expectation that only
after the basic needs of the trust beneficiaries were met would the
Legislature take advantage of the statutory provisions that allowed excess
revenues from the trust to be used for general expenses of the State.

The legislative changes have not worked. First, the Green*1 decision
identified a group of beneficiaries not contemplated by the original Weiss
litigants. Not ,,nly were considerable questions raised about the proper way
to identify who beneficiaries of the Trust were, but also considerable
confusion was created about the role of the Alaska Mental Health Board.
The Board has been forced to function in two conflicting roles at once. As
the statutorily mandated body charged with responsibility to identify needs
nf Tnist bonoficiarics, it has had to act as a neutral arbiter of claims to the
Trust's funds from all of the* beneficiaries, including those identified in the
Greene decision. At the same time, as the body charged with representing
the mentally ill, the Board has heen required to be an advocate on behalf of a
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specific population that competes with other trust beneficiaries for the
Mental Health Trust Funds.

Second, and perhaps more important, there has been insufficient
appropriation of Trust funds to meet the needs of the Trust beneficiaries.
Over the last three years, the Alaska Mental Health Board has identified
needs far in excess of those being pieaently met. Each year, the Board has
made modest recommendations, not sufficient even to meet identified
needs, but at least sufficient to begin to redress some of the severe
shortcomings of Alaska's Mental Health Program. Even these minimal
recommendations have not been accepted. More money has been
transferred from the Mental Health Trust Lands income account into the
general fund than was spent on the entire Mental Health Program. The
Weiss litigants, have concluded - reasonably in the estimate of most
members of the Alaska Mental Health Board -- that the reconstitution of
the Mental Health Trust has resulted in no real change in the way in which
Trust revenues are spent. An additional concern, which may become more
Important over the years, is that the Department of Natural Resources
(DNR), which has a broad range of responsibilities for the management of
State lands, has full authorization over the management of Mental Health
Trust lands as well. There is no agency or group with a particular
mandate to represent the beneficiaries of the Trust who can review the
management decisions of the DNR to make sure that, over the years,
management decisions which are a based solely on the best interests of the
Trust are made and that the value of trust lands are not eroded over time.

The Alaska Mental Health Board, has recognized the serious nature of
these problems for some time. Beginning in July of 1983 the Board
facilitated a series of meetings with affected groups to discuss the proper
way to define the beneficiaries of the Trust. After this Greene group issued
its report the Board adopted "A Policy Report Pertinent to the Greene
Decision’, a report discussing the ., 'plications of the Greene decision. In
Apnl of this year, the Board passed a resolution calling for public hearings
to examine the role of the Board in light of the Greene decision. The Board
delegated to its Legislative Committee the task of gathering information
that might lead to proposed changes to Chapter *18 The Committee has

Page 2
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held public hearings and devoted two work sessions to the subject. The

purpose of this report is to outline the conclusions and recommendations of
the committee.

BACKGROUND

None of these issues is new. The Legislature reviewed the proper role of a
mental health board and the proper mechanism for funding programs
from the Trust in-depth in 1986 when originally attempting to reach a
settlement of the Weiss litigation. \t that time, the Joint Special Committee
on Mental Health Trust Land suggested three possible alternatives. The
first alternative was a "secured revenue stream”. Under this proposal,
eight percent of all State unrestricted general fund revenues would be
dedicated to the mental health program, secured by a pledge of State assets
which could be executed upon in the event that the Legislature failed to

appropriate sufficient funds to meet the necessary expenses of the mental
health program.l

The second alternative was reconstitution of the Mental Health Land Trust
and the creation of a Mental Health Trust Corporation which would be
responsible for managing the assets of the Trust. The unencumbered Trust
land would be re-transferred, and a cash settlement of lands encumbered
or patented would be made. This alternative was less desirable, because of
the difficulty and expense inherent in identifying, transferring, and then
subsequently managing the Trust lands.

Finally, the Legislature recognized the alternative of permitting the court-
ordered reconstitution of the Trust to take place under co .rt supervision.

In supporting the secured income stream alternative, the Joint Committee
recognized the inherent difficulty with that solution. There was no way to
guarantee that the Legislature would necessarily appropriate sufficient
funds each year to meet the needs of the Mental Health program.

1 See report to the Legislature ofthe Joint Special Committee on Mental Health
Trust Land, January, J9S7. pg. N. this was the preferred alternative

Page 3
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The Joint Committee recommended a Statement of Legislative Intent as a
means of guiding future legislatures as to the appropriate levels of funding.

At the same time, the joint Committee recognized that present funding

"Earmarking" Trust land income in the general fund and
appropriating an amount equal to the income is permissible,
but it does not insure that income will go toward funding
mental health programs. Since one Legislature cannot bind
future Legislatures, enactment of a law stating that income
will be spent on mental health programs is subject to the will

of each Legislature and dependent on annual appropriation
of funds.”

levels were inadequate.

State appropriations for mental health programs have grown
from slightly less than SI.2 million in 1959 to s ightly more
than $23.4 million in 1986. However, when an inflation

factor is applied, actual State spending on mental health has
declined over the last few years.

The draft Mental Health Plan, released in August 1986,
estimates the cost of developing a comprehensive mental
health system at $106.9 million in annual operating costs,
an increase over FY87 operating expenditures of
approximately $82.1 million. It also identifies a need for
$102.1 million in one-time capital costs.

[]n th*1 Committee’s view, the drall clearly demonstrates
that Alaska's current level of mental health funding is

Id. pg8-9
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insufficient to serve oar mentally ill population. It should be
noted that the Alaska Alliance for the Mentally 1 has
testified that the draft falls short of the goals of an adequate
program.

The Committee's view is supported by testimony received
from the National Conference of State Legislatures (NCSL).
Their review of Alaska's mental health program led to

several recommendations, primarily that our programs be
expanded.”

The Interim Mental Health Trust Commission reached a similar
conclusion, ultimately suggesting that a revenue-stream option be adopted
by the Legislature.4 The Interim Mental Health Trust Commission also
recognized the necessity of binding the Legislature in a constitutionally
accepted manner so that future legislatures would be required to use the
revenues generated to meet the needs of the mental health program:

Furthermore, the enabling legislation should be very clear
that the Legislature intends to fully fund an adequate
mental health program in perpetuity. To satisfy the court-
ordered reconstitution, such an arrangement would have to
include collateral ~an identifiable, quantifiable entity -
which could be redeemed by the Trust in the event that the
promised revenue stream failed to materialize or was
somehow diverted. . . . While falling short of binding the
hands of future legislatures, such a surety bond would make

them always cognizant of the revenue stream legislation's
original intent.5

These recommendations were tho genesis of tho orescnt Chapter 48.

Id. at pg. 19-21

Report to the Legislature fry the Interim Mental. Health Trust
February 1987, at pg 199

id at pg., 19-21.
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As enacted, Chapter 48 did not include any provisions for enforcement.
Over the last three funding cycles, funding for the mental health program
has continued to be inadequate. In FY88, the Alaska Mental Health Board,
recognizing the need for a phasing in of increased funding for mental
health programs, recommended increased program funding of $15,322,400
over the Governor's proposed operating budget. Despite the fact that even
this recommendation was far below the minimum necessary to fund an
adequate program for the State and meet the goals of the Comprehensive
Mental Health Plan, only $8,868,900 in additional operating funds was
appropriated. Similarly, FY89 recommendations of the Alaska Mental
Health Board were $15,791,S00 in additional operating funds over the prior
year's base budget. Only $5,026,000 more than the base, was appropriated
while $47,072,733.93 was transferred from the Mental Health Trust income
account into the general fund.6 The result has been that mental health
services throughout the state have failed to keep pace with rising demand.
Similarly, the Board's recommendations to meet long standing capital
improvement requirements have been rejected. The needs identified in the
State Comprehensive Mental Health Plan are being funded at a fraction of
the amount necessary to meet the Plan's goals.

In 1978, when the Legislature re-designated Trust lands as general grant
lands, the Legislature failed to ever make the necessary ippropriations to
compensate for the loss, and the Mental Health Trust was never funded.
This was the reason for the Weiss suit in the first place. It is the perception
of many members of the Alaska Mental Health Board, as well as of the
Weiss litigants, that a variation of this situation continues to exist under
the Chapter 48 revisions. Mental Health Trust funds are used for general
fund purposes with little regard to the requirement that the Mental Health

Trust account Dbe spent first to meet the needs of the mental health
program.

Letter from Milt Barker, Department of Recenue. December I. 1989
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PROPOSED RESOLUTIONS

The AMHB, IMHTC, relevant advocacy groups, and litigants generally
agree that changes to the present structure must be made. The Legislative
Committee has received a broad spectrum of recommendations. These
range from recommendations that nothing be done or that the status of the
Alaska Mental Health Board be diminished, to proposals that the entire
way in which the State approaches funding and operation of mental health
programs be modified. Some examples of proposed ways of resolving the
conflicts raised by the present Chapter 48 follow.

PROPOSAL A Status mm with a Re-definition of the Alaska Mental
Health Board's Responsibilities

The Legislative Committee received several suggestions to the effect that
little change should be made to the present system. In response to our

request for information, the Department of Natural Resources indicated
that:

The only change the Commission anticipates at this point is
a proposal to alter the five-year reappraisal requirement.
We have indicated support for an indexing system which
would automatically adjust the value of the trust lands. As
yet, however, there has been no uniform agreement
concerning the adjustment methodology.'

Under this approach, there would be no changes to the present procedure
for determining how Trust revenues are spent. The provisions of Chapter
48 requiring that eight percent of the land value be place in the Mental
Health Trust income account would remain in effect and the Legislature
would continue to appropriate on the basis of its perception of the needs of

Letter, Rod Suope. Commissioner Designate to the Interim Mental Health Trust
commission, t0.\elson G. Page. September 6. 1959
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the mental health program of the State, with unexpended revenue going to
the general fund.

The Division of Mental Health and Developmental Disabilities also prefers a
limited approach.

| would like to have the presently constituted Mental Health
Board able to give its entire attention and effort to the
hospital and community mental health services
administered by the Division.

The Governor s Council for the Handicapped and Gifted, the
Older Alaskans' Commission, and the SOADA Board are
already serving planning, advisory, evaluai e and
advocacy functions for the other Mental Health Trust
beneficiaries, and there is no other hoard to provide these
functions for the ‘'mentally ill who may require
hospitalization' nor for the other recipients of traditional
mental health services.”

Thus, the Mental Health Board would be divested ofits present
responsibility for oversight and budget recommendations regarding all
trust beneficiaries. Although this would eliminate the confusion which
has resulted from the Greene decision, relieving the Board from its dual,
and often conflicting role of being an advocate for one group while being an
umbrella organization representing all groups, it would leave no entity
with responsibility for trust oversight and would tend to perpetuate a

fragmented and uncoordinated approach to the delivery of mental health
services.

In the Committee’s view, limited modifications to the Alaska Mental
Health Board's role and structure do not change the problems with the

Letter, Todd R. Risley, Director. Division of Mental Health and Developmental
Disabilities, to Nelson G. Pc,i;e. October 16, 1989.
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present system. Rather than strengthening the level of commitment the
Legislature must make to using Mental Health Trust funds for mental
health programs, this approach would decrease what, in the view of many,
Is an already inadequate incentive on the part of the Legislature to spend
Trust funds appropriately. At present, despite the conflicting nature of its
role, the Alaska Mental Health Board does serve as a guardian and
watchdog over the Trust and the uses for which Trust revenues are spent.
There is no other group which has either the legislative mandate or the
responsibility to act as an umbrella speaking on behalf of all beneficiaries of
the Trust. Although a re-definition of the Alaska Mental Health Board's
responsibilities would end imbiguity in the Board's role, it would also
end the Board's ability to protect and defend the Trust leaving nothing in its
place. For these reasons, it is the view of the Committee that an
independent board of trustees whose responsibility is to the Trust, and not
just to the individual constituent groups, must exist. The Committee has
been struck by the unanimous nature of the consensus among all affected
groups on that principle, even if the details remain to be worked out.

PROPOSALB Creation of a Separate Trustee
Without Operating Authority

A mo j extensive modification of Chapter 48 would be to create a separate
board of trustees with responsibility for the Trust. Such a separate board of
trustees would not have responsibility for advocacy on behalf of any one
group of beneficiaries to the Trust. At a minimum, the Board would be
given responsibility for oversight of the way in which the Department of
Natural Resources manages Trust land, would have responsibility for
ensuring that the value of the Trust lands was maintained over time, and
would have responsibility for defining who are the beneficiaries of the Trust
and what services can properly be funded from the Trust. The Alaska
Mental Health Board would remain the advisory and planning board
advocating on behalf of the "traditional” mental health programs, similar
to the Governor's Council for the Handicapped and Gifted, the Older
Alaskans' Commission, and the Advisory Board on Alcoholism and Drug
Abuse. At the same time, however, the independent Trustee Board would
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take over the responsibility for protecting and advocating on behalf of the
Trust itself.

Although the exact scope and nature of the independent Board of Trustees
remains to be determined, at a minimum, the Board would be a separate
entity with separate legal status akin to the Alaska Power Authority, the
Alaska Public Utilities Commission, or the Permanent Fund Board. As
such, it would have the capacity to sue and be sued and to hire its own
counsel to provide independent legal representation. At a minimum, the
Board of Trustees would be charged with the responsibility to :

1. Oversee and approve land management decisions of the
Department of Natural Resources, as they affect the Mental
Health Trust lands, and to negotiate with the State when it
became necessary to revalue State land. Under the present
Chapter 48, such re-valuation is to take place every five years;

2. Invest and oversee any designated funds, such as funds
appropriated for capital improvements;

3. Determine annually the extent to which the needs of the
beneficiaries of the Mental Health Trust have been met, bhased
on the goals and objectives of the Alaska State Comprehensive
Mental Health Plan, and to certify annually the extent to which
the needs have been met or not met;

4. To review and approve expenditures from the Trust to ensure
that the expenditures are properly charged to the Trust.

This independent Board of Trustees would have the power to promulgate
regulations to implement its authority, the power to hire and fire its

employees, and the power to set employees salaries, as a necessary element
of its independence.

Under this proposal, the language of Chapter 48 would be amended to
prohibit the expenditure of funds held in the Mental Health Trust revenue
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account without either (1) approval of the Board of Trustees, or (2) in the
event that the Board of Trustees does not approve, a specific finding from
the Legislature that the expenditure is necessary and appropriate to meet
the needs of the Mental Health program of the State of Alaska. In addition.
Chapter 48 would be amended to provide that no reappropriation to the
general fund from the Mental Health Trust revenue account could take
place unless (1) the trustees had certified that the necessary expenses of the
Health program had been met for the previous year, or (2) in the event that

the trustees did not so certify, the Legislature had made a specific finding to
that effect.

For this structure to work, the members of the Board of Trustees would
have to act with a clear fiduciary responsibility for the Mental Heaith Trust
and the beneficiaries of that Trust. It would be essential that members of
the Board of Trustees consist of individuals who could fairly, impartially
and knowledgeably review and evaluate the needs of the Trust and of the
beneficiaries of the Trust. Ideally, this Board of Tiustees would take over
the present responsibility of the Alaska Mental Health Board to ensure that
the plans of the various entities and agencies responsible for the mental
health program are integrated and comprehensive.

PROPOSAL C Separate Trust with Operating Authority

Most proposals for modification of Chapter 48, however expansile, do not
change the underlying way in which mental health services are provided in
the State of Alaska. The services are delivered through the Department of
Health and Social Services and funding levels are determined by the
legislative process. Recent actions in other parts of the United States have
focused attention upon the feasibility of creating a public authority or
corporations into which the assets or income of the Alaska Mental Health
Trust would be transferred. This public authority would be empowered and
authorized to do those things set fortn in Proposal B. In addition it would
act as on operating authority, providing mcnta health services for the State
of Alaska. The general outlines of the program and the goals of the
program would be set by the Legislature, and additional funding, as
necessary, would be available through appropriations through the
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Legislature or, in the case of capital expenditures, through a bonding
power given to the public authority. The primary responsibility for the

payment for and delivery of mental health sendees would be with this
"Mental Health Authority’.

Similar broad and sweeping changes to the method for delivering mental
health services have been enacted in the states of Washington and
Wisconsin. In those states, the legislature contracts through a separate
authority with regional mental health entities to provide mental health
services on a local level. The overriding advantage of this system is that it
provides incentives for greater local responsiveness to n et individual
needs and creates a system which de-emphasizes institutionalization and
in which dollars more closely follow patient needs.
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RECQMMENPATTQNS

It has become obvious to the Legislative Committee that additional work
needs to be done. There is a clear consensus that Chapter 48 needs to he
amended, and that the Amendments need to includ' the creation of an
independent Board of Trustees which can, at a minimum oversee the
actions of the State in funding and administering the Mental Health
program and the Mental Health Trust lands. It is important to remember
that the Weiss lawsuit is still pending. Unless and until the Wpjgg litigants
are satisfied that a reasonable structure has been created, there is always
the possibility that a court-ordered restructuring of the Trust will be
required, which ail parties presently still agree is an undesirable outcome.

Realistically, it is unlikely that the necessary study and review of these
Issues can be completed in time for any action to be taken by this legislative
session. The Legislative Committee recommends, therefore, that work be
done with an eye toward creating well thought-out and comprehensive
changes during the 1990/91 legislative session. In the meantime, the
Board, the Legislature, and the Executive Branch, should work toward
reaching a consensus on the necessary changes. Specifically, the
Committee recommends the following:

X Approve the itotnmenilations of the Interim Mental Health Trust
Lands Commission.

The Legislative Committee is not prepared to recommend changing some
basic aspects of Chapter 48. Specifically, the dedicated revenue stream’
approach to funding has much to recommend it. The alternative, a re-
transferring of Mental Health Trust lands to create a trust corpus, has the
same problems and difficulties as always: it will be difficult to do. very
expensive, and may result in a situation in which Mental Health Trust
dollars go to managing the Trust lands, and not toward bonefitting the
beneficiaries of the Trust. >ftcr 2-1/2 years of study and deliberation, the
Interim  Mental Health Trust Lands Commission has issued its
recommendations regarding the value of Mental Health Trust lands.
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These important recommendations are the result of careful analysis and
reasoned decision-making. They are essential to making the "dedicated
revenue stream" approach successful. At a minimum the Legislature
should act this session to adopt procedures approved November 7,1989 by the
IMHTC. Thus, the Committee's first recommendation is that the
Legislature should resolve the long-standing issue of Mental Health Trust
lands valuation by accepting the procedures adopted by the

recommendation of the Interim Mental Health Trust Commission during
this legislative session.

B. EREPARE COMPREHENSIVE PROPOSALS FOR TUI-1991
| .FdTST -ATTVF! SFSSTOV

The Committee recommends that no specific changes in Chapter 48 be
made during this legislative session so that a more comprehensive
approach to an overhaul of Chapter 48 and of the Alaska Mental Health
program can be undertaken during the following legislative session. The
changes outlined in this report provide only a summary of possible options
and do not purport to be a comprehensive view of the -possible ways in which
a separate Board of Trustees could function. Alaska is not the only state
that has been faced with these issues over the last few years. There is a
wealth of information and knowledge which can and should be evaluated
for precedent to determine the best way to structure mental health services
delivery for the State of Alaska. The Legislative Committee recommends,
therefore, that the Legislature appropriate suilicicnt funds for the purpose
of conducting a study which will lead to comprehensive recommendations
for enactment of egislation during the 1990/91 session.

C. ALBMENT THE BOARD"S COMMITTEE STItITTrHK ONAN INTERIM
BASIS

Finally, the Legislative Committee recognizes that if no changes are made
to Chapter 48 and to the structure of the Alaska Mental Health Board at the
present time, the built-in conflict between the Alaska Mental Health
Board’s role as an advocate for the traditional Mental Health program and
its role as a neutral arbiter of claims to the Trust’s funds will continue, at
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least on an interim basis. The Legislative Committee wishes to emphasize
its belief that the Alaska Mental Health Board, on the whole, has done an
excellent job of attempting to juggle these conflicting responsibilities.
However, those beneficiaries of the Trust who are not presently required by
statute to be represented on the Alaska Mental Health Board must be made
to feel that their interests are being given full and fair consideration by the
Board when it acts in its capacity as planning and oversight body for the
Mental Health Trust as a whole. This issue was recognized by Governor
Cowper in a letter which he sent to the Board February 17, 1989, in which he
requested that the Board itself make recommendations as to any changes
that should be implemented in its membership and structure.

The Legislative Committee believes that, for the time being, no formal
changes need to be made to the structure and membership of the Board.
Instead, in order to ensure that the .nterests of all of the beneficiaries are
represented on an interim basis, and. as importantly, in order to ensure
that these beneficiaries perceive that their interests are adequately
represented, the Legislative Committee recommends that the Board take
the step of augmenting its Committee structure by adding to each of its
committees voting members from one or more of the affected beneficiary
groups. This augmentation would be on an interim basis until final
recommendations can be made as to changes in the Board's structure and
in Chapter 48. This recommendation can be implemented by the Board
itself, and does not require any legislative changes. The Board has already
had experience with this arrangement. Its Budget Committee has been an
augmented committee for the last year, and the Legislative Committee itself
welcomed and bencfitted substantially from the participation of several
interested parties. Thus, the Legislative Committee recommends Board
Committees be expanded by the Executive Committee in accordance with
established Board procedures to provide reasonable representation of
beneficiary groups. The Committee further recommends that the
committee expansions include coordination with the three affected boards
and coalition attorneys representing plaintifTs in the litigation.
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CONCLUSION

The challenge that is faced by the Board, the State, and the Weiss litigants
Is to find a way to make a permanent, binding commitment that adequate
funding for the State's mental health program will be provided in the
future. It is disheartening that the problems which led to the present
dissatisfaction with Chapter 48 as a proposed resolution to the Weiss
litigation are in many respects the same problems which existed and led to
the Weiss lawsuit in the first place. Without a commitment to an
enforceable and workable arrangement for funding the mental health
programs, the Weiss litigants have no incentive to abandon their original
demand that the Trust be reconstituted in its entirety. The State has at the
present time an opportunity to look carefully at the way in which mental
health services should be funded and delivered in the State of Alaska. The
Legislative Committee recommends that steps be taken so that the mental
health program and the Mental Health Trust can be structured in a
manner that is forward looking and takes into consideration the needs of
the State of Alaska over the next several decades.

Interim Report 6.G.4
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David T. Walker
Attorney at l-aw
Mendenhall Building
JJizci Fouhth Stheet, Suite B
Juneau, Alaska uuijoi

10071 "IK3-:ir.M7

January 23, 1990
HAND DELIVERED

Senator Jack Coghill
Senate

Capitol Building, Room 30
P. 0. Box V

Juneau, Alaska 99811

Re: Mental Health Trust Land Settlement

Dear Senator Coghill:

I have enclosed a copy of Jim Gottstein®s January 19, 1990 legal
memorandum addressing the status of the mental health trust lands
litigation settlement under Chapter 48 (48 SLA 1987).

It remains Jim"s and my fervent hope that the consequences

described 1in the memorandum can be avoided. The Plaintiffs have
followed and supported the legislative solution and proposed
settlement provided by Chapter 48. Chapter 48 requires the

Commissioner of the Department of Natural Resources to determine the
value of the +trust under the procedures approved by the Interim
Mental Health Trust Commission. The Commission has established the
procedures to be Tfollowed by the Commissioner 1in valuing the trust.
Now the valuation, and necessarily the settlement, 1is in the hands of
the Commissioner. Unless the Commissioner follows the valuation
procedures established by tne Interim Mental Health Trust Commission
the beneficiaries will have no real choice but to pursue the remedies
discussed 1in the memorandum to protect their interests and the trust.
I will be happy to meet with you at any time to discuss this matter.
I will contact you following the January 24, 1990 meeting of the
Interim Mental Health Trust Commission to provide an update on the

status.
Verv“piulx y1urs,
TK .11
[&#1cP t .talker
Counsel for tho Class
DTW:ndp

Enclosure
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Ail ACT
delating to the Alaska Mental Health Trusti
and providing for an 'ffectlve date.

i Section 1. FINDINGS AND PURPOSE, (a) The legislature finds
(1) the United States Congress passed the Alaska Mental Health
Enabling Act of 195b. P I, "o. SI-830, 70 Scat. 709, "To confer upon Alaska
autononv n the field of -ental nealth, transfer fro0 the Federal Govern*
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federal land to serve is msource of funds *o support the territory t
cental health pregra-si
0) ;n subsection 102(e), the Congress specifically provided
tff the land so granted, as veil as inv mecre froo the land and proceeds
fjop dispositions of the land, were so be adainiatsred as "a putlic trust
ead such rr feeds ana incope shsil first be appl.cd to -tat the "eceasarv
expenses of fks rental health prograa of Alaaka,” that "fuch lands, ircooe,
Iepg proceeds shall be nanaeed and utlllred in such tanner as the leftsla*
p\/ig of Alaska pay provide." th*t the land pay te said, .cased. *ortgsced,
tschaneed r shervis* :i;;csed :t -ar.ner as the .egislature
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Chapter i8

chi condition* md requlreaanea Ispoaad by chi* Acci"

{<) In requiring ch*. Che proceed* and Ineon* sc ch* 1.000,C00>
mere tend grant “fine b* Applied co seat che neeeesery expen#** of cht
aencai heilch progria of Al**k* " 1c t* che Incenc of che Congie** chic
*ddlclon«l public fund* be appropriated by Ch* legl*I*cure co eupp'.eoent
che proceed* *nd Ineos* froo che I*nd grinc If Choi* proceed* *nd Ir.ccoe
are Insufficient co seec ch* ncceiaery expense# of che cencal healch pro*
grao of Alaakai

(5) If Ch* proceed* and Incooc frcs ch* t,000,000-eer* land
grant exceed ch* necetiary expenae* of che sencal healch program of Alaiki,
che Congreaa auchorlrad ch* leglalacure co approprlace che exceia proceeei
md Incooc for ocher public purpoaen

<6) becauae of Ch* highly dcalrable locaclon and characcer of
such cf ch* land lelecced by ch* ecaca under ch* Acc, for exasplc, In and >
around major populadon center*, aulcablc for park* and gas* refugea, and i
ocher ue*a, end ch* dlffleultle* aaeoclaced vich dlapoetng of or dedicating |
che land for purpoae* that would noc reaulc In ch* recclpc of fundi chac i
could be uaed for cancel healch purpoeee, for cxarple, iatllfactlor. ot
sunlclpal enciclesenca, placeaenc In park* and gas* refugea. and ocher|
uaea, wichouc ccspenaadon co the cruac, che Tenth Alaika Scace Legialacutt ‘
enacted ch. 181 and '82, SLA '978, which, aeon* ocher chinga, redealgnaced |
all aencal health land* aa general grant landai

(7)  both ch. '81 and '82, SLA 1978, alaocreated Ch* amcal
health fund Into which, a* coapeneacten co ch* Cruat.a iur, equal to on*|
md cr**half percent of *11 revenue received froa thesanagacenc of acata |
.and w*a to b* utpoalced and fiec which sn*y ch* tncoa* could be appro* j
priated etclualvely for cencal health purpoteai |

(8) a annuitant dlfferanc* bacwaen eh. *81 and '82. SLA !

wa* chat ch. '82 sada Ch* depoalt of ona and ona-half percent of all public
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jand revenue Into che mental healch fund "subject to legislative epproprl-
«neom* ot the 1.J00/00- n of sutflcionc funde"i
eceaaarv expanses ot the | <9, hecauee ch. 182. SLA 1978 becene law after ch. 181, SL.A 1978
mne of the Congress chat  "Wcaae law, che provisions of ch. 182, SLA 1978 have heen coneldered con-
rgleinture to tupplecenci> olling, incluolng specifically che provision that deposits to the mental
hole proceed! and Ir.eost | alth funo would be "subject to legialaclve appropriation of sufficient
f che Dental health pro- da",

| (10) the legislature has never appropriated funds co che mental

the t,000,000-aera Zland| Aealth fundi
-ealth program of Altaka, i i, (1) a clase-accion lawsuit. Wets* v. State, vrA-82-2208, waa
late che excels proceed | filed on November .b, '982, seeking a judicial detennlnacton thjc tne

Alaska Mencai Health Enabling Act hod established a "public trust” under
.cation and character of \‘vhich Che state had received the 1.000,000-acre land grant, chat the 1978
Act. for exaaole. In andl'I legislation redeaigr.acing mental healch lend as general grant land was a
<a and game refugee, and | preach oi that trust, ,nd '.hat the appropriate reaeoy was to invalidate the
laooatng nf or dedicating ' 1*A78 legislation and return mencal health land to trust status,
*¢ receipt of funda that | r> (12) :n Scace v. -else. 706 P.2d 681 (Alaska 198}), the Alaska
aarslc, satisfaction cf fupreae Court held chut Che Alaska Mental Health Enabling Act established u
,aa* refugea, and other  |*jubllc trust, that the 1978 legislation redesignating cental healch land as
Aaaka State Legialature (nets! grant land -as a breach cf the trust, -nd that che appropriate
‘er thing*, redealgnated I ~naedjr Vi, *n return renca. healch land still in .tJte ownersmp to trust

J)f*tua ano. tor rental health land that the state had "sold" between +0"3
Jlao craaced the mental *nd the d»ce f the ccurt's decision, co compensate the trust for the talc

l[it. a eua equal CO or* |  mmarket svlut « -entul health lord so "«old" us of the uatc cf their

the 2*nae»'"»>'e «f ttitt " subject to a set-off far state mental healch exnern, me»« during
inccm* could be appro- | 9tI* lame period.

LAS ['J* sniie the court returned rental health land to 'rust stacus,

1 ama 182 sjj* g~ ; **t did not specifv th* nature «; the state's obligations with respect to

i Ctrcent of *u public [ 'traging -h# trust land, ‘.caving significant question* unanswered thac rav

t 0* CSHB 92(Tin> aa
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require additional coacly and time-consuming Iltlgaclom

<U> continued coacly and tins-consuming litigation ovar Dentil
healch crustland aanageoenc la not In che public tnceraac because It
dlverc*acctnclon from che goal <che Congreaa sought to achieve through thi
Act's land grant, Cha funding of a mental health program

(15) continued coacly and time-consuming litigation over mentil
health crust land management la not In cha public Inceraic becauae It hu
tha poccnclal to be extremely dlvistve, pitting cha advocate! of acringenc
mencai healch Crust land management against chose who envision scaca-ovnid
cental healch land managed for Its hlghetc and besc use. Including convey
rince co municipalities In satisfaction of municipal entitlements, plecenenc
In parka and gam* refugea, and other uaet, wlthouc a major expenditure to
compensate che mental healch trust for che fair carkec value of ch* landi

(16) continued coacly and clme-consumling litigation over nantil
healch crust land management la not In che public incereic because advo-
cates of acringenc mtncal health trust land management may seek che In-
validation of scat* conveyance* of cental healch land to third parcles.

particularly municipalities and Native corporations organized under the .

Alaaka Native Clalma Settlement Act, a courae of action chat at best will
place a cloud on the third parties' title to chose lands and ac worse will
result In those third parties losing title to their lands, causing economic
and ocher harm and further dividing ehost who advocace stringent mental
health truac land management from those who believe ail sctce-cvntd land,
Including mental health land, should be managed for its highest snd best
u»»

«'> contlnuxd costly and cice-consuming litigation over aantli
health trust land management is not In che public Interest because aovo-
catts ot stringent mental htalch crust land management may seek the In*

validation of legislative designations of mental health land as atate
CSHB 92(Ftn) am
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parks, 9tace game refuges, scace foreacs, etc.. placing che. future use of
ths land for che designated purposes in doubt and furcher dividing chose
who advocate acringenc mental health truac land management from those who
bellrve all scace-owncd ‘'.ond. Including mental health land, should be
managed for Its hlghesc and best use,

(13)  the failure of the Alaska legislature co deal with che

current situation by properlv reconstituting the mental healch crusc at
‘thin Cine will Imd to continued coscly, ciae-consuatng. and divisive liti-
gation, which is not in the public interest;
: (19)  che same problems that led co che '978 redeaignacion of
mental health land as general grant land, for example, the desirability of
managing mental health land for les highest and besc use, Including the
satisfaction of municipal onciclemenco, Inclusion in parka and game ref-
uges, will continue co pose difficulties in the state's efforts to accom-
modate the public's needs generally with the obligation to administer
mental health land as a trust;

(2'3)  under art. 7111, sec. 2, Constitution of the State of
Alaska, as construed bv the Alaska Supreme Court in State v. University of
Alaska, 621 P.2d 807 19811, the legislature has the authority to remove
land from trust status if the crust is compensated for che fair market
value nf the land;

(2M  the state ;» no: now, ana in the :-rcseeable future will not
b«, in a position to compensate the mental nralth trust in money for the
lair market "nlue of rental healch land:

(22! even if the state were able to compensate the mental health
truer in roney for the fair mrrb.sc vilu- of -mr»| health 'and, there is a
substantial legal quescion whether chat compensation, as the corpus o: che
trust, could be preterved m perpetuity or whether the prohibition on
dedicated funds in art. IX, sec. 7. Constitution of the State al Alaska,

*j* CSHB 921Fin) am



would require Chet those funds be cede available for appropriation by the |
legislature under the terse of the Alaska Mental Health Enabling AcCi

(2)) under art. VIII, tee. 2. Constitution of chs State of
Alaska, and subsection 202(e) of the Alaska Mental Health Enabling Act, the |
legislature has broad authority over all state land, Including centil i
health land, and can perolsilbly remove cental health lind fees trust
status If, consistent with Its trust responsibilities. It ilsultansouity |
designates other itttt land of equivalent value as msntal health lendi

(24) the Congress' goal of funding s cental health program, and |
the public Interest In having attention focused on th* problems of ths |
mentally 111 and r.ot questions regarding mantel health truit land manage- i
rent, will be beet eerved by eatabllehing a mechanism for generating rave- 1
nue from mental health land that minimize! the rjmber snd complexity of |
related land management decisions i

(23) reconstituting the mental healch cruet with state land that |
has a substantial Ilkslthood of remaining in atacs ownership in perpetuity, j
and compensating tht mental health trust for state use of that lend through j
er.r.ual identification of an amount of atatt general fund revenue equal to |
the fair market rental valua of the land as s sepsrstt account in the
general fund, would minimize the number sod complexity of Ixr.d management |
decisions end would result In the following benefit! to the stmsl| health |
trust:

I
(A) It would cr.aure thst the mental health trust corpus I

will be preset -ed In perpetultyi

* would *eromt!tute ; morte. .eel:! ist corpus
eauel in value to , » ortgtrsl ',003,JCO-etre mentalhealth ttu«t
corpue, with no reduction (In the nature of mset-off) for state
rental health espendltureei

‘Cl It would make the entire mental health trait cotous



tie for appropriation bv :*e
ar Health Enabling Acti
estltucinn of the State
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ited on Che problem of the
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«thar.lio fcr generating revw
‘e runber and cosplextcy o

ok

land that
:sce cunerahtp in perpetulty.
tate tie of that land through
enrral fund revenue egual to
the
st*ple«ity cf land sanageeenc

h trust with state

i a eeparsta account in

sreftta  to the cental health
cental health truat corpus
k< ‘mmlth ;.. t 0 orpyi
,5-ecre cental health trust
e -t a ett-offl for itata
cental health truat corpus

LA
productive in that each acre of cental health truat land would produce

lhapter

its lair -araet rental value onnuallyi

5" 'he -encal health truat would roc incur adalnistrarive
gxpenses >

El .t would focua attention on gucsclonj

state'* rental health progtaes and the

related to che

levels of appropriations for
those orogrjRki
!¢l reconstituting the cental health trust with state land that
|i  has asubstantial probability of recaining m state ownership in perpecuicy
| 5 would t*suit ;r. the tollowing benefits co the state generally

it would frre all cental

healch taro rot in legisla-
tive i m mirnatcd ureas fur nontrust usesi
si the uniy significant expenditure ot public lur.es that

- uio he required wauid be appropriations for appraisal of the .jnd to
gnsure -qual *slue, an expenditure that would be required -o ratter

what i-n of trust reconstitution is selected; and

cl it would estaottsh an additional safeguard against
IL s.,. i the 'evlv Icticnatvd cental ‘lulth truit .whd, ‘'hat , ,
those .r. .egislatlvelv designated areas, in that, prior to sucn dis*
sai. -ijal value tcpl.icerent land would have tr he identified and
i.'lai.eied us tint ‘.no,

.eg.slature will best serve the pcat.o interest rv
9 ttconsi .tut."g :re rental hea.tr. trust with Jland 1in legis lativelv oet-

| a{ Ignateu . » j-'mui-g ++ -*e that land lor <*gl.- ttvele reunited
a purpos.x. -cpensaf.r.g the trust for the use .1 ;e .ar,0 tnrausn annual
. lost m - ...n «owsrt 1 general lund revenue »cual to the .air
| I'l| aaract renji. .a,u» *1 ['.e lanu and dexijrationin t*e gareral fure :i that
a»cirt "mot os the special cental heeltntruat inccdt account, ara
creattn* . h«*rc to assist and advise the legislative and executive

IH * nl



Chapter u8

'| branch** of government on matter* relating co ch* mental heaith progrsa *f

2l Alaska,
Jl (b) The purpote* of chi* Act are
A (1) co lIsplemanc cha Intent of the Congreia underlying sec. lit’

Vk of che Alaika Mental Health Enabling Act that mental health land be sdil*.,
& Iscered In a way chat cake* fund* available for ch* support of Alaska'.l-
7 mental healch prograci
4 (2) co che extant practicable, co eliminate che need for costly,
fli cl=e*con*uming and divisive litigation over che atace'a manigeaenc of
10 mental healch landi
m (3) to en*ure chat the attention of che public and che gov*n*|
. cent 1* focuied on cental health program*, a* contecplaced by che Congress,'
B and not on I**uar relating to the management of nencal healch landi I
144 (4) to raconatlituta a mental health land truit tnrough tdentl*
tfts ficatlon of land In lcgiilatlvaly designated area* that la equal in veto*/
fill co the land lelecced by and pacenced co ch* acac* under sec. 232 of ths'
7 Alaska Mental Health Enabling Acti
I (5) to remove from truat statu* the I*nd selected bv and pat",
cnted co ch* acata under sec. 202 of the Alaska Hental Health enabiing Aef]
that 1* noc in leglalatlva designated areas, thereby freeing them for othed |
JI ysesi |
21 6) to validate each deed,concracc for tala. leas*, gsseosac,
alrtght*of-viy, permit, mineral lea** dlapoaal, reservation of lend t*
j< public u*a by statute, or land management actions, including us* cWill*
> fleacion* under AS 13.03.100 and Interagency land management assignment* bf
j* tn* Osra.tcant of Natural na.iouree*. that may havt baan called Into qua**-
jj>'ion by ch*Supreme Court's decision In Seec* v. Vans, 20h P-*F
a (Alaska >983), returning nencal haaith land co cruet stacuii

(fl co Idantlfy a portion of annual scaca general fund revarra*"
CSH) 9J«rin * <b -a-
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state general fund revenue.

kte.1l In amount co th* fair market rental value of mantel htaleh
j.MAiepsnsiclon to

Chspcer 48

land, aa

che cruet for cha continued use of cha land In leglela-

fITCvaly daslgnatad areae for cha legteiactvaly designated purpoeeei and

A

18) to create * board to assist and advlaa tha legislative and

ANJfcutive branches of governntnt on cacters relating to the mental healch
iljgro|T*n of Alaeka.

* %

*y

Sec. 2,
See,

AS 37.14 1i amended by adding a new aacdon to read:
37.14.011. MENTAL HEALTH TRUST INCOME ACCOUNT. (a) The
mencal health truec Income account le established as a separate ac-
count In che general fund.

(b) Tha amount determined under <c) of this section ae che fair
market rental of the lend constituting che mental healch cruat corpus
ch* shell
annually allocate that amount from che general fund of the state to

health fund cf the

[t che earning! of cruat and che cotnslaaloner of revenue

the mental trust Income account In the general

gtaca.

(c)

mental

The fair market rental value of che land constituting the
truat the
market value of the land. Following che Initial determination of the
fair market value of ch* land atlccted by end patenced to che scat*
under 202 of th* Alaeka Mencal Health Enabling Act. the cca-
alaeloner of natural resources shall redetermine the fair market value

healch corpus la cquel to eight percent of fair

aec.

of cha land conadtuting tha mental health trust corpus st Itesc every
five veare, ar.d provide the redecermined value to the cocoiseioner of
revenue end tha board established under AS 47.30 661.

Sec. 3. AS 37.14 It amendid bv *adine * new - -iiS.
Sec. 37.14.021. UTILIZATION OF THE MENTAL HEALTH TRUST [.SCC:2
ACCOUNT.  Monty In th* mantel health truec Income account eetebllehed

In AS 37.14.011(a) shall firat be appropriated by th* legislature to

e CSHB 92(FIn) aa



I, meet che neceutry ekpensee of che cental heelch prograa of the scan, |

Ji In making annuel appropriation) fron the mtntal health truac inecas |
J' account, the legislature ehell consider che recommendations of the |
* Alaska Mental Health Board established under AS 47.30.66',, Includts|
is recotnatndadona regarding capital Isproveaenta. After the necessary
a expenses of the itate'a cental health prograa have been funded, tha

legislature say sake appropriations froa the santal healch tmec

a Income account for ocher public purposes.

1 ¥ Sec. 4. AS 38.06 la amended by adding a new lection to article " 10

‘5 read;

! Sec. 38.05.800. RECONSTITUTION AND ADMINISTRATION OF “EXTAI

m* HEALTH LAND TRUST. la) The cosaalsstoner of natural resources, unfit

"l procedures approved by the Interla sental health truec eccmaeies.

" ihall dareralna the fair earkac value, as of the effective date of

'1 this section, of all land selected by and pacsntud to eha state under
the Alaska Mental Health Enabling Act. The comstasloner ihall report
Chu determination of that value to the board established under AS at.«
ui.661.

19,1 1oy Tha ccsBlaatoner of natural raaou.cea, with the approval of

n the tnterio mental healch truat ccsmsslon, shall Idanttf- land witM*

*! .egislattve designation* that ii equal in value to all land selttcid

7 v tnd patented to the state unoer see. 307 jf the Alax** "en|**

h>: [lealm Enabling Act that la not In legialativa designations.

> cl All Isnd selected by und patented to the t»l»

it Alaska Mental Health Enabltng Act ..hat .a within legislative -sail*

MI r.atl-rs. together with a«l lanu identified by the coeaisauner unaar

>3 'bi f this section, constitutes tha corpus of tha nsntal health Is*4

:Si trust.

hi <> 'pon rccenscttutton ¢f ths trust undsr this sufascticn. *»f4
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Chapter .4

t" *Llilactio by and pttanttd to th* atat* undar aac. 202 of th* Alataa
* 1*M*X*ntal Health Enabling Act that la not within I*|lal«tlv* designation*
| ¥1+* la rateovad ftoa truat atatua.

(a) Th* land within laglalativ* d*at|natlona that conatltutaa

cental health land truat ihall eontlnu* to b* adalnlacartd for tha

o, laflalatlv*ly daattnatad purpoaaa. Th* truat ahall b* coepenaated for

M0 tha conttnuad uaa of tha s«ntal haalth truat land tor tha lagiala*
tlvaly designated purpoaaa aa provided In AS >7.14.011.

(f) Saferc tha atatc cay raaove land that la part of thaeantal
haalth truat cctpua frcs truat atatua. and In addition to any othar
raqulresente of law. tha ccsaiaalonar of natural rtaourcaa. conalatant
with tha atata'a truat raaponathbllitiaa, ahall Idtntlfy raplactsent
land, equal In valua at th* tin* of rtplacesant. within l«|t*l«tiv*
daalgnatirns and Incorporate the* into tha *«nt*l health truat eorpva.

u

Tha ccpnltater.tr of natural rtaourcaa annually ahall report any
actlona ur.dar thla aubaactlen to Ch* beard «at*bllthtd under AS 47 -
57 30.4%7.

*Jac. S. AS 31.23.'30(c)(Ll) la asar.dtd by adding a ntw subparagraph to
ftidi

LY

1) Alaah* K*nt*| Haalth loardi
lac. |. AS 47.30 laasar.dtd by adding new aacttona to rtad<
See. *7.30.447. ALASKA HZHTAL HEALTH 10aAS. Th* Alatea Kantal

loeatoe within tr.t Ocpartsant of Haa'th and Sectal larvwtt. The

I*" hoard la tha atat* planning and nrerdinating agaocy for tra purrtiaa

Jf1" *2 federal and atat* lawa relating ta th* aantal haalth pregraa of (h*

atat*  Th* eurpats *( th* beard la tc aaaiat th* teat* in anaurlra an
Lntagratad tccvrtheneivt santal haalth pregraa

$*t. 47,33,412, CCWOSITICTf.  (a) Th# baarg cmetata at tha

CSU OlirUIm



Chapter <=
cotnt»*ljner of health and lodal i«rvic«t, or the tocmmontr't

. deelgne*. and not fever than ntna nor sore than ! other rtabin,
irootnted bv »m governor, with due regard for population an-* ktlinctf

¥1 geographic repreeentatlon of tha atata.

X (b) At least one-third of tha oenberi ihall he comuaeri of

*1

rental health tervicee. or parente or guardian* of ccniiaera.
(c) At leait one-third of tha seabereihall be either public or

1 private provider! uf santal health icrvicei.
¥ idl  Th# remaining -eoberi thall be representative* of th# public
10! at large.
Sac. +7.10.6b). 11Ah OF OFFICE. 'a)  Boardsenbrr*  i#r»#
.} *ta*g*r#d tern of thre# v##r*
<S) A vacancy occurring in tha oeshenhlp of the board ihall ie
1 filled by appointment of t..a gcvernor for !“mé un#*pire« turn * f -he
! vacated tarn,
°< icl “ember* -av be removed only for caul*, including. mt rot
e [lcltad to. ponr attendance nr lack of .rntributler-p «*#  tare i
. vrra.
fel Tec .MD.66. OFFICEFS anp STAFF, (al The board, be » eajof
g -tv ot it* eamperihtp. anall annually alect a chair ard M*#r «*flsi«l
4 IT ."mideri neeenary Sroa aacng It* oeaberanip,
ifi ib* The h'-ard wilt hava a paid italf prtelded bv «o# #"it*.tent
«( *»n'th and Social Sarvtctl. including, bat not .»«»?* *»
x| eeerutlve Urerter whn ihall be itlacted be 1*# »*ard *r * uati*
n- tv.ded t* 1'# terert-ent. the eaecuttv* director ;i .* t*er»*tial*
*4
ervu% ut tn# itaté  The <**ruttu* dlrertor i»d ntf *
" woarl ihall le lirectl* reiponith'.e to th¥ bratd in th# ret* "**<« 11
their Jatlat.

CSMI & flFInt aa 1.
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Chapter C8

Sec. «7.30.66J. BYLAWS. Tha hoard, on approval of a aajorlty of
I[ta ceabarahlp and conatitanc with ataca law, ihall idopc and actnd
bylavi govarning Ita ecspoalclon, procaadlinit, and othar aetlvitira
conilicant with acata law and Including, but not Illaltad to, pro*
vliilena concerning e quorua to tramact board bualnna and othtr
upacti of proctdura, frtquaney and location of aaitingi, and tatab-
[lihsant. function!, and eiabanhlp of coealtttaa.
Sac. h7.30.ibi.  PCVTRS. ZVTIIS. AND RISFCNSmLITIES CF THE
BOARD. Tha board ihall
(1) saaiurs tha aitanc of tha aaatal haalth nstd and, ai
nacaiaary, csnduet Indapandant itudlai, avaluata tha itatiwlda santal
baalth tr.fcrcaclen lyacea. and ravlaw tha currant cantal hialth pro-
graa of tha atatai
Cl provida a public ferua for dtacuialon of tiauai regard-
currant and potential nrvicaa to partona larvad bv tha cental
baalth prograa ot tha atatai
31 detersin* tha naada. Including thoia currently unset,
of tha pener.t to be carved by th* cental health progras of the itatei
(At rtviaw report! froa th* Department of Natural Raiourca*
ragirding th# valuation of th* cantal haalth land truit -id tha itatui
of santal health truit land, froa th* Dipartaant of Rtvanu* regarding
allocation to the rental healch Incwe account, ard froa othar 3a-

yartaanti regarding tha current and profactad ravenua for th* aupporc
of tho rental health pregraa of th# itatei

1) subject to dlicloeur* reacrictloei tcpoaed br atat* or

federal conftden-tallt, cr privacy leva, hav* accaai to inforsatten In
th* poaatiaioe Cf atat* agencien

bl in conjunction with tha Separrasnt of health and Social

Servttaa. prapar* and annually updata a long-tara cocprahanatv* itac*

=) CSKS tJIFlat **



Chapter <8

il cental healch plan, co Include the projected need and che aervicei,
7! facilities. and reaourcea for che cencal health prograa of the acac<
1 co meec that needi

(1) In conjunction with cha Depaccoenc of Healch and Social

Si Services, develop, prepare, adopt, and periodically review and revlit
6 aa neccsaary an annual acace leplenentaclon plan to noec che need* of
>>i peraou* served by che mental healch prograa of Che acacei

9 (8) In conjunction with the Department of Health and Social
91 Servieea, and before developing the annual acace Implementation plan,
0 evaluate the effecclveneaa of the prior year's implementation plan and
it evaluate program performance and recommend improvements, set priori'
o/ ties, and establish criteria co utilize in funding allocations,

Ul (9) report at least annually ct the legislature, governor,
Al and cocmlasioner of health and social services, and meet wich appro-

priate legislative committees, concerning the hoard's activities,
including Its evaluation of the effectiveness of the prior year's

n Implementation plan, and Its recocxaendatlons co meet the r.ccessarv
B operating and capital expenses of the mencal health program of the
91 state,
20 (101 serve as an advocate before che executive and legisla-
a tive branches of governnenc ana the nubile cn behalf of chose servec
o *e tne mental health program of the state-,
i’ <111 discourage duplication of services and prcmotc effi-
je cient and coordinated ute of federal, state, and private resources m
n t-e -revision of -encal healch services, and
1 mJj review applicable statutes. :egulatiins. and policies
and r<nor®#nd appropriate changes.

See. .r1.20.669. DEFINITION. In AS -7.20.b6) - -7,30.669.

t1 "beard" means the Alatxa Mental Health Board established in

CSHB 9-(FInj -n U-
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Sec. Section 1(b), ch. 137. SIA 1986, !+ amended co read,

(b) The cccsalaalon established under (a) of thla section con-
nect of three (FIVE) member*, Including the corals*loner of nacutel
retourcee, cr th* cocnleeloner‘a deelgnea I|AND THE COMMISSIONER OF
HEALTH AND SOCIAL SERVICES. OR THEIR DESICNEESt, and cwo (THREE!
aember* and two (THREE! alternates (APPOINTED BY THE GOVERNOR) *t
follows:

(1) a member and an alternate representing ch* plelnclffe
who were |,| appointed by the governor from t Iltt of three naoee
suomicctd to  tha governor by the plaintiff* InUstee v. State, A FA
62-2208 Civil:

(2)a member and an alternate representing che Intsrvenors
who were (.1 appointed by th* governor froa alist of three naoee
submitted co che governor by th* Intsrvenors inUelae /. State, * TA
82-2208 Civil (i AND

(3) A MZHBER AND AN ALTERNATE REPRESENTING THF GOVERNOR'S
MENTAL HEALTH ADVISORY COUNCIL. APPOINTED BY THE COVER!" A FROM A LIST
OT THREE NAMES SUBMITTED TO THF GOVERNOR BT THE GOVERNOR'S MENTAL
HEALTH ADVISORY COUNCIL!.

Sec. 8. Section He), ch. 132. SLA 1986, It amended to readi

(c)  Th*meebars ot ch* ccmnteelon ahall eiace a presiding otft*
cer. A majority of th* cooaltslon conscltutsa a quorum. The affirma-
tive vote of two ITHREEL member* la required to tebt official action.
A vacancy doe* not Impair the rover of tha r*«a(**,n# member# to eaer-
ctaa th* power* cf cha coomiaaton.

Sec. 9 Section 2. eh. 132. SLA H86, i* repealed end reenected to

Sec. 2. RESPONSIBILITIES OF THE CCttlISSICNER OP NATURAL RE-
*is- CSHB urrtn) sa

%



Chapter .8

' SOURCES AND THE COMMISSION. (a) Tha commlselon shall review proce-
dure* proposed by cha cosxaisiiloner of natural resources co determine
3 the fair market valut, ae of the effective dec* of AS 38.05.800, of
.. *11 land (sleeted by and patented to che acace under aae. 202 of the
M Alaska Mencal Health Enabling Act, and review ch* final determination
6l of the fair market value determined under those procedural.
* (b) The comoleelon shell review che Identification by che com
I' missioner of nacural resources under AS 38.0S.800 of land within
91 legislative designations that la equal In value to all land selected
Oﬁ by end patented to the state under sec. 202 of the Alaska Mental

i Health Enabling Act Chat Is not In legislative designations.

ic) In the exercise of che commission's responsibillc.es under

°). this section, the commission and Its staff may review the records of
il th* Department of Natural Resource* chat ate mad* confidential bv law
>»e or regulation. An inalvidual who acquires intorcation rade confiden-
m tial by law or regulation In the performance of functions authorlied

by this Act and disclose* It without proper authority violates AS '1.*
e 36.860.

», m) The ccasiesloner of nature! resources i* responsible for th*
» -anagement of the cental health land of th* state as a public trust
i under P.L. s»-d)0. '0 Scat. '09. Except a* provided in e« it this
it, section, th* cacztissloner ol natural resources rev not sell. .ease. or
ni exchange rental health trust land of Che ecec* cr an interest th*
«a cental r.ealth trust land of the state without th# prior appr.vel

n the c-msnon. In reviewing a proposal for the salr. ‘etrr. r

ji charge «f cental health trust 'md froa the ,_s=sts*ionei -. -atuta.
it* resources, the ct-mssion nay approve the proposal -f th# cc«c'issiac'»r
1 on its determination that tha proposal Is consistent with th* tef=* oi
(ij the trust estsbinhed by the Alaska Mental Health Enabling Act

, CSHB 92<rin» in -16%
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Chapter c8
lesion shill review proce- (a)  The ccnalssxonar of natural raaourcaa say tranafer truat
:>1 resources co determine H land to tha federal govemaenc under AS 38.05.035(h) (9) without ap-

dice of AS 3S.05.800, ot

proval of cha cctnlttlon. The commissioner of natural resource! shall
advise cha conaltelon of an Intention to tranafer cruat land to tha
federal government and. aftar che tranafer, ahall cake every effort eo
acquire replacecent land to fulfill cha acaca'a regaining entltlenanc !
haaed un a prioritization, approved by cha cooalaalon. of existing
valid mencal health selectlcna.
« Sec. 10. Section 6. ch. 132, SLA 1986, ta repealed and reenacted to

tice under nc. 202 of che
ew the final deceralmdon
on procedures.

.enclflcution by che cos-
[B.0S.800 of Und within
slue co all land selected
‘02 of che Alaska Mental

. . readi
vt designations. It Sec. 6. Thit Act la repealed on tha certification of tha coasts-

> responsibilities under 3 «loner of natural reaourcea hat cha mental health land cruat has been
W review Che records af U reconstituted under AS 38.05.800 co

-ode confidentiar by lW M (1)  Che Alaska Mental Haalth Board eacabllahed under
rtjrmatlon.Tide COﬂtIdEﬂ- I AS 42.30.661]

mat functllons authorized *H il) the lltucenanc governori and

vthoncy viulates AS ()) the raviaor of atatucea.

- « Sac. il.  TRANSITIONAL PROVISIONS. Beginning with flacal year '989

e> is responsible for Che

u and continuing until the commissioner of naeural raaourcaa carttflea to the

%= coesalaaloner of revenue that tha cental health .and truat haa bean recon-
prwvidvd in tc) of this acltutad under AS 38.05.800, aa enacead In aac. 4 of thla Act, zhs eotnis-
sray not sell, .use. * j*

(u alonar of revenue shall .innually allocate from the genctal fund of tha
W 0r an interest in the atace to the aental healch truat incooa account In cha general fund an

state as a publte crust

it the prior tpprevai x amount equal to five percent :i the unrestricted revenue ut the state for
*Mo.ale, .vase, or ex- Chs fiscal vaar.
swtr>»asiorer © "atura. * Sar IT. Notwithstanding AS .7.30.6611a), as added by sac. 6 of thte

*«sii of tha cotisstorer

i tent with tha tersa s
mift enabling Ace.

- Act. cf the initial appointees to th« Alaska Mental Haalth Board appointed
© " under As 47.30.662, as added by tec. 6 of this Act. one-third shall earvc
for one yaar terms, one-third snail serve for two year teres, and cne-third

17 CSHB tminH*






Law offices of
JAMES D. GOTTSTE1N

45 STRUCT. SUTE 206
ANCHORAGE. ALASKA 00501

(007)274-7686
MUWITWrI
MEMORANDUM
FROM: JAMES B. GOTTSTEIN
TO: INTERESTED PARTIES
DATE: January 19, 1990,7
RE: LEGAL ANALYSIS/OF STATUS OF MENTAL HEALTH TRUST LANDS

AND RELATED ISSUES

Summary and Purpose

The Commissioner of the Department of Natural Resources 1is
expected to announce on January 24, 1990 that she does not intend
to follow the procedures to determine the fair market value of
one million acres of Mental®"Health Trust Lands which the Interinm
Mental Health Trust Commission (Commission) approved pursuant to
Chapter 48 SLA 1987 (Chapter 48). IfT this expected action oc-—
curs, the Plaintiffs in the Mental Health Trust Lands lawsuit,
Weiss v. State. 4FA-82-2208 Civ., will be forced to challenge
title to approximately 750,000 acres of Mental Health Trust Lands
and take other actions, as necessary steps to protect their
rights against the continuing breach of the trust by the State of
Alaska 1in properly discharging its fiduciary responsibilities in
managing the trust.

The land categories are:

370.000 acres designated as state parks, refuges,
etc.;

40.000 acres to Municipalities;
40.000 acres to Native corporationsl;
45.000 acres to individuals;

3,000 acres to the University of Alaska; and
280.000 acres in less than total conveyances.
778.000

1. It does not appear this would include a large portion of the
Beluga Coal Field conveyed to Cook Inlet Region Inc., as a result
of its exchange under the Alaska Native Claims Settlement Act.



The purposes of this memorandum are to outline the relevant
facts and legal authority for such actions.

FACTUAL BACKGROUND

In 1956, the Congress, 1in order to correct a longstanding
problem in providing an adequate mental health program 1in Alaska,
granted Alaska, 1in trust, one million acres of land to generate
income "first for the necessary expenses of the mental health
program of Alaska". Unfortunately, after selecting the best
lands available, Alaska never administered the trust properly.
This 1included transferring Mental Health Trust Lands to third
parties without adequate compensation. Starting in the mid-
Seventies, the State began to recognize this was illegal, and at
the same time there was a tremendous clamor for land by munici—
palities and other interested parties (without paying for it, of

course). in 1978 the legislature purported to abolish the
trust by "redesignating”™ Mental Health Trust Lands as General
Grant Lands. While a theoretical compensatory monetary fund was

established, Mental Health Trust Lands were never valued to
determine the proper compensation, and more 1importantly, not a
single penny was ever paid into this account. Immediately after
the "redesignation"”™, municipalities, Native corporations and
individuals began to receive large amounts of the best Mental
Health Trust Lands without paying fair value T"or them.

A lawsuit was brought 1in 1982 by the A aska Mental Health
Association, through Steve Cowper , naming Vern Weiss and Karl
Hilliker as representatives of people needing mental health
services, the beneficiaries of the Mental Health Lands Trust, to
declare the legislative action in abolishing the trust invalid.
The Supreme Court, 1in 1985, did just that and ordered "the trust
be reconstituted to match as nearly as possible the holdings
which comprised the trust when the 1978 law became effective.”
State v. Weiss.. 706 P.2d 681 (Alaska 1985). However, the state

2.This was the period of the "Beirne Initiative” where residents
were to be allowed to stake ™"undesignated"” state land for private
ownership.

3.In the same package of legislation providing land to residents
enacted as a response to the "Beirne Initiative™.

4.Chapters 181 and 182 SLA 1978.

5.Governor Cowper has apparently been advised by the Attorney
General®s Office that as former attorney for the plaintiffs it is
inappropriate or improper for him to take an active role in
resolving the lawsuit. This has left a policy vacuum.



desired to avoid reversing previous actions it had taken on
Mental Health Trust Lands, and the plaintiffs in the lawsuit were
challenging conveyances of trust lands to third parties (for the

reasons set forth below). An alternative method of reconstitut—

ing the trust was agreed on between the plaintiffs and the state.
This approach was enacted as Chapter 48 SLA 1987 (Chapter 48).

Among other things, Chapter 48 provided that Mental Health
Trust Lands be valued and an equal value of lands in legislative
designations (state parks, refuges, critical habitats, and the
like) be constituted as a replacement trust, with 8% of the value
being deposited every year into the Mental Health Trust Income
Account. Under Section 4 of Chapter 48, the value 1is to be
determined by the Commissioner of the Department of Natural
Resources under procedures approved by the Interim Mental Health
Trust Commission (Commission). On November 7, 1989, after more
than two years of a tremendous amount of work, the Commission
approved 1its final procedures for determining the value of Mental
Health Trust Lands. At this time, all indications are that the
Commissioner is intending to refuse to follow these procedures.

IfT the Commissioner Tfails to follow the approved valuation proce—

dures the proposed settlement of the litigation will be nullified
and the plaintiffs will be forced to challenge the legal status
of the hundreds of thousands of acres of Mental Health Trust
Lands described above and take other steps to protect their
rights.

11. APPLICABLE LAW

A. General Considerations. In the Weiss decision
case), supra., the Alaska Supreme Court confirmed that "basic
trust law principles” apply to the administration of the Mental
Health Lands Trust. In doing so, at footnote 3, the court cites
the United States Supreme Court case of Lassen v. Arizona. 385
u.S. 458, 87 S. Ct. 584, 17 L.Ed.2d 515 (1967), and its own
previous decision in State v. University of Alaska. 624 P.2d 807
(Alaska 1981).

76 American Jurisprudence, 2d, Trusts, Section 315 describes
generally the trustee®s duties as followsé6:

A trustee must act in good faith in the administration
of the trust, and this requirement means that he must
act honestly and with finest and undivided loyalty to
the trust, not merely with that standard of honor
required of men dealing at arm®"s length in the workaday
world, but with a punctilio of honor the most sensi—
tive. He must act with such high good faith 1in the

6.References to footnotes are generally omitted throughout this
memorandum.

(this



exercise of decisions 1in the administration of the
trust, and 1in the investigation and determination of
facts as a basis for his judgment and decisions. He
must avoid all situations and relations tending in the
least to interfere with the discharge of his duties, or
in which honesty may be a strain on him. Any excep—
tions 1in his conduct to the high standard of honor
governing him renders him fully liable for all ensuing
damages to the trust estate. Courts of equity have
been uncompromising in their hostility to any laxness
on the part of a trustee and inquire in proper cases
into his administration of the trust to determine his
honesty and loyalty. The liberality with respect to a
trustee of provisions in a trust instrument or declara—
tion in no way diminishes the trustee®s duty to act in
utmost good faith.

Section 316, Trusts, 76 American Jurisprudence, 2d., de—
scribes how a trustee must act exclusively in the trust"s inter—
ests:

A trustee iIn his administration of the trust 1is under
the duty of acting exclusively and solely in the inter—
est of the trust estate or the beneficiaries within
the terms of the trust, and is not to act in his own

interest or "n the.interest of a third person. He must
act for and not against the trust estate or the benefi—
ciary. In general, any act of the trustee in hostility

to the interest of the trust estate is a breach of
trust. He may hot without breach of duty take part 1in
any transaction concerning the trust, where he has an
interest in such transaction adverse to that of the
beneficiary.

A trustee 1is under a duty to refrain from situations
wherein his own 1interests are brought into conflict
with those of the trust, 1irrespective of good or bad
faith on his part. He must not do anything tending to
interfere with his exercise of a wholly disinterested
and independent judgment.

In conformance with the above described standard of conduct
by a trustee, one of the basic principles of trust law is that
the trustee must keep trust property separate from his individual
property. Section 179 Restatement of the Law of Trust, 2d.

Similarly, a trustee may not engage 1in self-dealing with
trust property.

A trustee 1is not permitted to place himself in a posi—
tion where it would be for his own benefit to violate
his duty to the beneficiaries, and it is a well estab—
lished general rule that a trustee should not engage in
self-dealing * * *.



The prohibition against self-dealing or mingling of
funds by a trustee does not depend upon any question of
fraud, but is made absolute to avoid the possibility of
fraud and to avoid the temptation of self-interest.

76 American Jurisprudence, 2d., Section 319. This is not a new
principle. In the 1823 United States Supreme Court case of
Wormlev v. Wormlev, 8 Wheaton 421, 5 L.Ed 651 (1823), Justice
Story wrote:

No rule 1is better settled than that a trustee cannot

become a purchaser of the trust estate. He cannot be
at once vendor and vendee. He cannot represent in
himself two opposite and conflicting interests. As

vendor he must always desire to sell as high, and as
purchaser to buy as low, as possible; and the law has
wisely prohibited any person from assuming such danger—
ous and incompatible characters.

In the case of the Mental Health Lands Trust, the dishonest
and unscrupulous actions of the state in the administration of
the trust3 makes a mockery of the just enunciated standards of
conduct. The following is a description of the remedies appro

7.While the state, as a whole, has acted abominably with respect
to the trust, the state is composed of many different parts, and
with some notable exceptions it is hard to cast particular indi—

viduals as culpable. The 1978 legislature, for example, can say
it intended to compensate the trust and no bad faith was in—
volved. From 1973 until the Ilawsuit, DNR can say it was just
following state law. The 1987 Legislature can say it acted in
good faith in enacting Chapter 48 and expected the Commissioner
of DNR to follow the procedures approved by the Commission. On

the other hand, the administration®s budgeting process clearly
does not properly allocate trust funds "first to the necessary
expenses of the mental health program™, and the Legislature
certainly has not corrected this 1in its appropriations. Similar—
ly, DNR has not been at all concerned with making sure the trust
is fairly compensated.

8.The barest outline of facts given here does not even scratch
the surface of the repeated, deliberate and determined efforts of
the state to avoid its trust responsibilities and convert trust
property to its own use without compensation to the beneficiaries
of the trust, who, after all, are among the most defenseless in
the population.



priate for this breach of trust, 1including the rights of the
beneficiaries to pursue trust property into the hands of third
parties, and hold third parties accountable to the trust 1in the
event of their participation in the breach of trust.

B. Only Purchasers For Value Without Notice Have Valid
Title to Mental Health Trust Lands.

1. General Requirements.

Only bona fide purchasers - that 1is people who have paid
value for trust property and are without notice, either actual or
imputed of the trust or the breach of trust have valid title to
Mental Health Trust Lands. The reason for this rule is that as
between the clearly innocent beneficiary and a third party who
has obtained trust property, the beneficiary should not suffer
the loss, unless the third party can prove he was innocent as

well. In proving his innocence, the law charges the third party
with knowledge of certain facts and with the duty to make an
inquiry into other facts where he should have been wary. Bogert

in The Law of Trusts and Trustees, Revised Second Edition9 .,
devotes a whole chapter (43) to the "Bona Fide Purchaser Rule™.

Section 881 of Bogert states the basic bona fide purchaser
rule: -

A most important rule which Ilimits the power of a
beneficiary or other holder of an equitable interest to
pursue and claim property 1is the doctrine to the effect
that the transfer of the legal estate in property to a
bona fide purchaser for value cuts off all equities 1in
the same property. Thus 1f a trustee holds under the
trust the legal title to real estate (the trust not
being on the record), and the trustee sells the land to
a purchaser who does not know of the trust, or have
reason to know of it, and who pays a valuable consider—
ation for the legal title, the latter gets an interest
free and clear of the trust, and the beneficiary cannot
get the aid of a court of law or equity 1in obtaining
the legal title or possession.

Section 887 of Bogert states:

9.Hereafter referred to as "Bogert".



It is well settled that in order to have the benefit of
the bona fide purchaser rule, the taker of the legal
title must have "paid value,”™ or must have been a taker
"for a valuable consideration."

2. Notice.

Section 891 of Bogert discusses the various categories of
notice as follows:

The cases and statutes describe the person who can
qualify fox the protection of the rule as "an innocent

purchaser™, or a "bona fide purchaser™, or a "purchaser
without notice"” of the equity 1in favor of another
person which, it is claimed, has been cut off. The

fact of which it is alleged the purchaser had no notice
may be either (1) the mere existence of the trust or
other equity or (2) the extent of the powers of the
trustee under a known trust. In discussing these

problems the courts and writers use various words and
phrases, not always consistently, for example, "knowl—
edge™, "notice"™, "actual notice"”, "implied notice",

"constructive notice"”, "absolute notice", and "facts
putting on inquiry". It is believed that confusion can
be avoided by using the single word "notice", and
defining it to include awareness of a fact which the
party either had actually, or should have possessed, or
which the law regards him as possessing.

One who 1is a purchaser of property which is subject to
an equity may be in any one of several different situa—
tion with regard to notice as to whether the property
comes tc him charged with an equity or free from all
equities.

(1) He may have no knowledge or information, either
actual or 1imputed under a statute or otherwise, which
would lead a reasonable man either to know that there
was an equity attached or to inquire further with
respect to the possibility of such equity being at-—
tached. In this case he is an "innocent purchaser,”" or
"purchaser without notice."

(2) He may have knowledge, coming to him or his agent
through the senses of sight or hearing, which shows
that the property in question 1is being transferred to
him subject to an equity. In this case he may be said
to be a "purchaser with actual notice."



) He may have notice of an equity, imputed to him
through recording or other statutes, in which case he
is usually called a purchaser "with constructive no—
tice." For purposes of public policy the statutes
treat him as having notice, whether or not he iIs actu—
ally conscious of the existence of the equity.

(4) He may have knowledge of facts about the ownership
of the property, either actually acquired by himself or
his agent, or imputed to them under statutes, which,

while not sufficiently strong to lead an ordinarily
prudent man to a positive belief that the property 1is
subject to an equity, 1is of sufficient force to compel

an ordinarily careful man to 1inquire further regarding
a possible equity. If such is the case, the purchaser
is charged by the court with notice of the facts re—
garding the equity which a reasonable inquiry would
have revealed. A purchaser of this type is one "put
upon inquiry,”™ and if the 1inquiry ought to have led to
notice of the equity he 1is treated by the court as if
he had had actual notice of it.

(5) A purchaser may become a purchaser with notice
because of a combination of the factors of actual
notice, constructive notice, and notice acquired from
facts putting on inquiry. Thus he may have information
from each of the three types of sources, no one of
which, standing alone, would make him a purchaser with
notice of an attached equity, but which, 1in combined
effect, give him the requisite knowledge to make him a
mala fide purchaser.

(Emphasis added)
Section 892 states:

If the proof shows that the purchaser was conscious of
the existence of any equity against the property, there
is no doubt that he cannot get the benefit of the bona
fide purchaser rule.

Section 893 of Bogert "Constructive Notice under Recording
Acts", states:

From the time of filing for record, all purchaser of
the property involved, and in many cases creditors are
charged with knowledge of the existence and contents of
the document 1in question. It is clear that these
statutes are frequently of importance 1in giving to a
purchaser from a trustee or other holder of property
subject to an equity notice of the existence and terms

of the trust. This notice 1is generally called "con-—
structive™. It exists no matter what may be the
purchaser®s actual knowledge. Thus one purchasing land



is charged with notice of the terms of the recorded
deed to his grantor and with the terms of all prior
recorded deeds in the chain of title. IT the grantor
or a predecessor of the grantor 1is described 1in the
deed by which he acquired title as a trustee, with or
without details of the trust, the purchaser 1is deemed
to know of the existence of such a trust and of such
details as to names of beneficiaries, purposes of the
trust, powers of the trustee, etc., as are given 1in the
recorded instrument. Such facts thus treated as being
known to the purchaser may give him constructive notice
that he will take the property subject to an equity in
favc-r of the beneficiary, or they may merely put him on
inquiry as to whether he will get title free of the
trust or not.

At common law the mere pendency of some actions with
regard to the title to property made a purchaser during
the pendency of the action take subject to the claims
of the parties as later adjudicated. Statutes now
provide that in an action affecting the title to realty
a notice of the pendency of the action may be Tfiled in
the real property record office, and that it shall be
constructive notice to purchasers of the realty pen—
dente lite. These statutes constitute another source
of constructive notice to purchasers of realty who
claim to be bona fide purchasers.

Section 894 of Bogert states:

If the prospective purchaser of the trust property, or
of other property subject to an equity, learns of facts
personally or through an agent which, while not conclu—
sively showing the existence of a trust or other equi—
ty, would 1lead an ordinarily prudent man to a belief
that there was a possibility that an equity existed,

the purchaser has a duty to make a reasonable inquiry
concerning the existence and nature of the possible
equity, and he will be charged with knowledge of the
facts concerning the equity which a reasonable 1investi—
gation would have brought to light.

Section 894 of Bogert, states:

In roost cases where there is a written trust instru—
ment, and the purchaser knows of 1it, or could have
learned of it with reasonable effort, he will be
charged with the duty of examining that instrument.

* * *



The duty to inquire nay bo nerely as to the existence
of a trust or other equity, or it nay include also tho
oxtont of the powers of the trustee and the question
whether the trustee has duly exercised tho powers
granted to him.

The 1823 United States Suprene Court case of Worrlov v.
Womlev. cited above, denonstratos again this is not a now legal
principle.

The next point for consideration 1is, whether tho de—
fendants, Voitch, and Castlonan and McCornick, were

bonae fidei purchasers of tho Frederick lands, without
notice of the breach of trust. IT they had notice of
the facts, they are necessarily affected with notice of
the law operating upon those facts; and their general

denial of all knowledge of fraud will not help then, if
in point of law, the transaction 1is repudiated by a
court of equity. IT they wore bonae fidei purchasers,

without notice, their title night have required a very
different consideration.

It appears to us therefore, that tho circunstances of
the case can lead to no other result than that Castlo—
nan and McCornick were not purchasers without notice of
tho natorial facts constituting the broach of trust;

and that, therefore, the Frederick lands ought 1in their
hands to stand charged with tho trust 1in tho carriage

settlenent.

Interestingly, 1in Justice Johnson®"s separate opinion ho objected
to tho characterisation of the transactions as being 1in bad faith
or unfair, but nevertheless agreed with the result:

I can see nothing but liberality in tho conduct of
Strode towards Woraloy, and little else than 1inprovi-
dcnce, caprice, and ingratitude 1in tho conduct of tho
latter.

Nevertheless, thoro are canons of the court of equity
which havo thoir foundation, not in tho actual conaio-
Jion of fraud, but in that hallowod orison, "load us
not into tonptation."”

-« *

It is unquestionable, fron the ovidcnco, that both
Voitch, and Castlonan and M®"Cornick, nust be affectod
by both legal and actual notico of tho transactions of

10



Strode. They are, thorofore, liable to the sane decree
which ought to be made against tho latter.

It is, however, some satisfaction to me to be able to
vindicate their 1innocence, while 1 feel myself com—
pelled to subject them to a serious loss. The rule

which requires this adjudication, may, 1iIn many cases,

be a hard one, but is a fixed rule, and has the sanc-—
tion of public policy.

Identifiable Trust Property no: in the Hands of a Bona
ElIdo P _urchaser_Can be Returned to the Trust.

Bogert at Section 866 states:

"Tho law is now well settled that as between tho cestul
quo trust”10j and trustee, and all parties claiming
under the trustee otherwise than bv purchase for valu—
able consideration.without notice, all property belong—
ing to a trust, however much it nay bo changed or
altered in its nature or character, and all tho fruit
of such property, whether 1in its original or altered
state, continues to be subject to or affected by the
trust.” [citation omitted]

This doctrine ha3 been expressed by the Suprone Court
of California in the following words: "It is voll
settled that the beneficiary of a trust nay follow and
recover the trust fund if any property in tho hands of
tho trustee or of those taking with notice can be
identified oither as tho original property of tho
cestui quo trust, or as the product of it."

This right of tho beneficiary 1is not that of a lien—
holder or a profcrrcd creditor. It is based on a
proporty right in tho res or 1its substitute. "Tho
right of the beneficiary to pursue a fund and 1impose
upon it the charactor of a trust is based on the prin—
ciple that it is tho proporty of tho beneficiary, not
upon any right of lion against tho wrongdoer®s general
ootato; and this, whether the proporty sought to bo
recovered 1is in tho forn 1in which the beneficiary
parted with its possession or in a substituted form.

(Erphasis added).

10.

Bonoficiary or purposo of a trust.

il



The court in Rogers v. Rogers 473 N.E. 226 (N.Y. 1984)
stated:

[0]Jne who possesses equity in an asset is entitled to
restitution of the asset by a subsequent title holder
who paid no value even if the latter had no knowledge
of the predecessor®s equitable interest.

In Paolino v. Channel Horne Centers. 668 F.2d 721, 723 (3rd
Cir. 1982) the court said:

IT a purchaser of property from a trustee knew, or
should have known, that disposition of the property was
a breach of trust, the purchaser 1is charged with the
same trust.

With respect to a donee of trust property, Section 863 of
Bogert states:

A donee who receives trust property transferred to him
in breach of trust, although he does not know of the
breach, 1is liable to return the trust property or |its
product as long as he holds it.

That these general trust law principles apply to trust lands
such as Mental Health Trust Lands cannot be seriously questioned.
See Murohv v. State of Arizona. 181 P.2d 336 (Ariz. 1947).
Indeed, Murphy held that deeds 1issued 1in violation of the
trustee™s authority were "null and void"” and subsequent holders
whether bona fide purchasers or not did not have good title
because there was nothing to purchasell:

IT * * * these enactments [conditions upon which trus—
tee nay dispose of trust property) are mandatory upon

11. The court in Murphy described the reasons for the trust

restrictions thusly:
Tho sad experience of Congress with the handling by these
twenty-three states of tho granted lands, the sale thereof,
and the 1investment of monies derived from a disposition of the
granted lands, brought about a newpolicy which found expres—
sion in the Enabling Act for New Mexico and Arizona. The
dissipation of tho funds by one device or another, sanctioned
or permitted by the legislatures of tho several states, left a
scandal 1in virtually every state, and these granted lands and
the monies derived from a disposition thereof were so poorly
administered, so unwisely invested and dissipated, that Con-—
gress concluded to make sure, 1in light of experiences ofthe
past, that such would not occur in the newstates of New
Mexico and Arizona.



the Board, or are jurisdictional in effect, or condi—
tions to be performed before power vests in it to make
the conveyance, then their deed is a nullity and gives
rise to no rights whatever either in the grantee or in
purchasers for value from him.

See also The United States Supreme Court case of Alamo Land &
Cattle Co. v. Arizona. 424 US 295, 47 L.Ed 2d 1, 96 S .Ct 910
(1976) and U.S. v. 78.61 Acres. 265 F.Supp 564 (USDC Neb.
1967), which was cited with approval by the U.S. Supreme Court 1in
Alamo.

E. Parties who have "Participated in the Breach of Trust
are Liable for the Damages Occasioned Thereby.

Bogert, Section 901 states persons participating in a breach
of trust can be held liable for the damages to the trust:

The wrong of participation in a breach of trust 1is
divided into two elements: (1) an act or omission which
furthers or completes the breach of trust by the trus—
tee; and (2) knowledge at the time that the transaction
amounted to a breach of trust, or the legal equivalent
of such knowledge.

[I1]f the third party by any act whatsoever assists the
trustee in wrongfully transferring the benefits of the
trust property to the trustee, another person, or the
alleged participant, or aids 1in destroying or injuring
that property, there has been conduct upon which I1i—
ability can be predicated, * * *,

Section 868 of Bcgert states:

[NJo third person shall knowingly aid the trustee in
committing a breach of his duties.

* * *

IT a third party takes part with the trustee 1in a
breach of trust, the alternative remedies of money
claim or tracing of trust property may be applied to
him and, as to the trustee, 1in addition to other re—
lief.

[T)he trust property or its product has been traced to
the hands of the third party-participant and the bene—
ficiary has Dbeen able to reach it there. IT the bene—

13



ficiary believes that the third party has participated
in a breach and has proceeds of the trust property 1in
his hands, the beneficiary may obtain an accounting
from the third party and may ask, 1in the same suit, for
tracing as to all property 1identified and a money
judgment as to the balance.

D The State should be Enjoined”2 from Further Transfers
of Mental Health Trust Lands ana Possibly All State
Lands; Receipts from All State Lands Are Subject to
Impoundment; Traceable Trust Property 1in the Hands of
Third Parties is Subject to the Trust®"s Claims.

Section 861 of Bogert states;

The court may order the trustee or his successor 1in
interest to perform the trust as a whole, or to take
some particular step in trust administration.

* * *

The court may 1in its discretion require the defaulting
trustee to restore to the trust fund or deliver to the
beneficiary particular property other than money, by
way of restitution in kind.

* * *

[T]he beneficiary may claim part of a trust fund under
a constructive trust theory and recover money damages
for conversion or misappropriation of the other part.

12. Under Civil Rule 65(c) a bond will normally be required to
obtain an injunction 1in order to cover any costs which may be

incurred if the injunction later turns out to have been wrongful —
ly issued. There are numerous cases, however, which hold that
such a bond is not necessary (or may be posted in a nominal

amount) 11f the party seeking it is a public interest litigant, or
is indigent. The beneficiaries of the Mental Health Lands Trust
gualify under both criteria. See People of State of Col, ex rel.

Van De Kamp v. Tahoe Regional Planning Agency. 766 F.2d 1319 (9th
Cir. 1985); Natural Resources Defense Counsel v. Morton. 337

F.Supp. 167 (D.C.D.C. 1971); Host Virginia Highlands Conservancy
v. Island Creek Coal Co.. 441 F.2d 232 (4th Cir. 1971); Environ-—
mental Defense Fund. Inc.. v. Corps of Engineers. 331 F.Supp. 925
(D.C.D.C.. 1971); Orantes-Hernandez v. Smith. 541 F_Supp. 351

(D.C. Cal. 1982); Bartels v. Biernat. 405 F.Supp. 1012, 1019

(D.C. Wis. 1975); Bass v. Richardson. 338 F.Supp. 478 (D.C.N.Y.

1971); Penny v. Health & Social Services Bd.. 285 F.Supp 526,

527 (D.C. Wis 1968).

14



Secti

Secti

on 862 of Bogert states:

For a breach of trust the trustee may be directed by
chancery to make a payment of damages to the benefici—
ary out of the trustee"s own funds.

on 865 of Bogert states:

[I]f the trustee who has defaulted has in his hands the
trust res or its substitute, the right of the benefici—
ary to hold the trustee to personal Iliability may in
some cases be supplemented by a lien upon the res or
its substitute.

mk k

And so too, if a third person has in any way rendered
himself Iliable to the beneficiary to pay damages in
money and such third person 1is not a bona fide
purchaser but has title to part or all of the trust
res, or toany property whichis the successor or
product of part or all of thetrust property, the
beneficiary may obtain a decree from the court that the
beneficiary®s claim for money damages be declared a
lien on such property and be satisfied out of it.

* X *

If the beneficiary chooses to rely on money liability
plus this equitable lien on the trust property or 1its
proceeds, he has obviously made an election 1inconsist—
ent with tracing the trust property and claiming it as

his equitable property. Under this lien theory the
property is that of the defendant trustee or third
person absolutely. Under the tracing plan the plain—

tiff claims that legal title to theres 1in question 1is
held by the defendant but that itisequitably owned by

the plaintiff. The value of the traceable property
will usually determine the beneficiary"s choice between
the lien theory and the tracing method. If a trustee,

for example, has stolen trust funds in the amount of
$10,000 and invested them in realty in his own name,

and the realty has become worth more than $10,000 it
will be advantageous for the beneficiary to elect to
recover that realty in complete satisfaction of the
claim for conversion of trust principal. On the other
hand, if the real property has decreased 1in market
value to $8,000, it will be expedient for the benefici—
ary to obtain a money judgment against the trustee for
$10,000 on account of the misappropriation of the trust
principal, sell the realty under a lien and realise

$8,000 therefrom, and still have a claim for $2,000
under his judgment.

15



In Moody v. Pitts. 708 S.W. 930 2d. (Texas App. 1986), the
court stated:

If a trustee commingles trust funds with the trustee®s
own, the entire commingled fund 1is subject to the
trust.

In Blair v. Trafco Products. Inc.. 369 N.W.2d 900 (Mich.
App. 1985) the court said:

[W]here mingling of trust funds with other funds oc—
curs, the cestui aue trust has a lien upon the entire
fund, and the law presumes that the trust fund was not
paid out so long as an amount equal to the trust fund
remained.

F. Appointment of A Receiver on Mental Health Trust Lands
and Replacement of the State as Trustee.

Restatement of Trusts 2d., Section 107 (a) states a trustee
can be removed by a proper court. Relevant comments to that
section state:

a. Removal by Court. A court may remove a trustee if
his continuing to act as trustee would be detrimental
to the interests of the beneficiary. The matter 1is one
for the exercise of a reasonable discretion by the
court.

b. Grounds for Removal. The following are, among
others, grounds for removal of a trustee: * * * the

commission of a serious breach of trust

Section 108 of the Restatement of Trusts 2d., states if a trustee
has been removed the court can appoint a new trustee.

Section 199(e) of the Restatement of Trusts 2d., states the
beneficiaries can maintain a suit to remove the trustee. Section
519 of Bogert states, "When in the course of the administration
of a trust it becomes apparent that the trustee cannot in fair—
ness to the beneficiaries be allowed to continue 1in the exercise
of his powers, he may be removed.”

Bogert states at section 867:

Sometimes a court can be induced to appoint a receiver
for the trust property 1inorder to protect the trus*

and conserve its assets, pending 1its decision on an
application for the removal of a trustee or for other
relief. The rule regarding receivers has been stated
by a Georgia court: "Besides it is an established rule
of the Court of Chancery, that when a trust fund 1is in

16



danger of being wasted or misapplied, it will interfere
on the application of those interested in the fund, and
by the appointment of a receiver, or in some other
mode, secure the fund from loss."

A New York court has said: "it is said that the ap-—
pointing of a receiver rests 1in discretion. This
proposition does not teach much. A receiver 1is proper,

if the fund is in danger; and this principle reconciles
the cases found in the books.

I11. APPLICATION OF THE LAW TO THE FACTS HERE
A. Notice Through Public Records.

There 1is a very strong argument that everyone 1is charged
with notice of the trust and later the breach thereof because of
the following.

(a) Deed. The Patents (deeds) to the state indicate
that the grant is pursuant to the Alaska Mental Health Enabling
Act.

(b) Provisions of the Alaska Mental Health Enabling
Act. The Alaska Mental Health Enabling Act is a public law and
all persons taking Mental Health Trust Lands should be either
charged with constructive notice of the trust requirements or put
on inquiry.

(©) The 1978 Trust Abolishment. The purported redes—
ignation of Mental Health Trust Lands by the legislature in 1978
and the failure to compensate the trust one penny was a matter of
public record and persons taking Mental Health Trust Lands should
be either charged with constructive notice thereof or put on
inquiry.

The legal result of being charged with notice 1is that one
can not be a bona fide purchaser. Thus, under this analysis no
third party can have good title to Mental Health Trust Lands, no
matter ho”~ far removed down in the chain of title. 3 Even if the
court does not conclude everyone is charged with notice, under
the specifics of many cases, third party conveyees do not have
good title.

13.0f course, there very well may be a cause of action against
the State for conveying bad title.

17



B. Specific Examples.

1. Legislative Designations (Parks. Refuges, etc).

As indicated previously, some 370,000 acres of Mental Health
Trust Lands has been designated as state parks, refuges,
etc. Since title remains in State ownership there can be no real
argument but that these lands remain trust property. Just as
clear is that the legislative designations are an improper method
of management of Mental Health Trust Lands. Instead these lands
have to be managed to achieve maximum 1income TFfor the benefici—
aries (as do all Mental Health Trust Lands). Thus, all of these
lands must be commercially developed to the extent it is possible
and furthers the purpose of providing income to the Trust. For
example, when it will be in the best interests of the benefici—
aries of the trust to do so these lands must be opened for miner—
al development. 4

2. Municipalities

Since the municipalities were in the forefront of pressuring
the sta+® to redesignate Mental Health Trust Lands, not only must
the 40,000 acres selected and/or conveyed to Municipalities ue
returned, but municipalities should be liable to the benefici—
aries for participating in the breach of trust.

3. Native corporations.

By far, Cook Inlet Region 1Inc., has received the lion"s
share of the 20,000 acres that have been conveyed to Native
corporations. ¢d There is no question but that Cook Inlet knew of
the trust status of the lands and the breach of the trust. It
has been Cook Inlet"s legal position that Congress authorized its
receipt of the bulk of the Beluga Coal Field when it approved the
Cook Inlet Land Exchange. However, counsel for Cook Inlet has
not explained how Congress could give away something it no longer
owned.

14 That the lands have to be managed to produce maximum 1income
aces not mean that the trustee may sacrifice long-term income for
immediate 1income.

15. The 40,000 acre figure does not include lands lost by the
state in its lawsuit with Tyonek Native Corporation over con—
flicting selection rights under the Alaska Mental Health Enabling
Act and the Alaska Native Claims Settlement Act Tyonek Native

Corp. v. Secretary of the Interior, 836 F.2d 1237 (9th. Cir.

1988), nor the Beluga Coal Field lands exchanged to Cook Inlet in
its exchange.
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4. Individuals.

€)) Constructive Notice. As indicated above, title to all
Mental Health Trust Lands 1is in dispute, even if formally con—
veyed by the state to individuals. All of these third party
conveyees will be brought into the lawsuitl6é and notified that
their rights to Mental Health Trust Lands is in dispute. They
will then have to defend their title to Mental Health Trust Lands
as a Bona fide purchaser. As outlined above, however, it seems
that "constructive notice” of the trust and breach of the trust
will be imputed to individuals on the basis of the public records
by the court. Even if the court does not charge every individual
recipient with constructive notice, then each person receiving
Mental Health Trust Lands or interests therein must prove that he
paid value for the land and that he did not otherwise have no—
tice, either actual or constructive, of the trust or the breach.

(b) Leases. The same analysis would hold for leases.
5. University of Alaska.

There 1s no question but that the University of Alaska knew
about the trust status of the 3,000 acres it received conveyances
of. Indeed, it is particularly flagrant since it received these
conveyances 1in settlement of its lawsuit with the state for the
same breach of trust in redesignating University Trust Lands as
General Grant Lands.

6. Less than total Conveyances.

Again, the same sort of analysis applies to the other
280,000 acres 1in less than total conveyances that have been made
on Mental Health Trust Lands. However, certain categories of
less than total conveyances merit discussion.

(a) Mining Leases. Since the state did not have
mining leases prior to the decision of the Alaska Supreme Court
in the 6(i) casel and no rents or royalties were ever paid these

16.Whether individually or as a member of one or more defendant
classes.

17. Trustees for Alaska v. State Department of Natural Resources.
736 P.2d 324 (Alaska 1988). In this case, the Alaska Supreme
Court ruled that the state"s practice of granting rights to
extract minerals, although denominated a "lease” was not truly a
lease because no rents or royalties were due and that this vio—
lated Section 6(i) of the Statehood Act which requires a lease of
mineral resources.

19
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leases are invalid. Of course, the operators of these mineral
properties are accountable for royalties due to the trust for the
minerals that have been removed and arguably for minimum royalty
and/or rental payments.

(b) Oil & Gas Leases. It strains credulity to believe that
oil companies did not actually know of the trust status of the
lands because a detailed assessment of land status and title is
normally done by any prudent potential oil and gas lessee.

©) Public and Charitable Uses. As described above, trust
property given for a charitable purpose, where payment of value
and lack of notice 1is not present normally must be returned to
the trust.

There are many other types of transactions and circumstances
that will no doubt be revealed. The foregoing, rather than
intended to be exhaustive, 1is to illustrate the general princi—
ples involved and how they should be applied in particular cir—
cumstances.

18. As recently as May of 1989, the United States Supreme Court

held that a flat rate royalty for mineral lands was an invalid

method of leasing mineral trust lands and the statute authorizing

it invalid as applied to Arizona®s School Trust Lands. Asarco v.

Kadish, 490 US __ , 104 L.Ed 696, 109 S.Ct. __ (1989). This

would appear to invalidate the state®s current Jleasing progranm

with respect to its application to Mental Health Trust Lands

(However, no new mineral leases have been issued on Mental Health

Trust Lands since the Alaska Supreme Court®"s decision in this

case in October of 1985). Interestingly, at footnote 3, the

United States Supreme Court specifically acknowledged the diffi—
culty of determining fair market value of minerals, but reaf—
firmed 1ts previous pronouncements that "whatever the difficul—
ties may be in making such appraisals with complete accuracy, it
does not defeat the existence of a "market value™ in mineral

rights, and it does not suffice as a reason to depart from the
ordinary requirements that the law imposes on such transactions.

19. The same is true for mineral properties, but to a lesser

extent where the lessee is a "mom and pop" operation which is
much more prevalent in mining, particularly placer.
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l. INTRODUCTION AND BACKGROUND

In 1956, the Congress granted the Territory of Alaska the
right to select one million acres of land to be managed as a
public trust to produce income that would be, ™"applied first for
the necessary expenses of the mental health program of Alaska."”
However, after selecting the most promising income producing
potential lands available at the time, the State never actively
managed these lands as a trust. There was no effort to protect
the corpus from dissipation or to generate maximum income in the

interest of the primary beneficiaries.

To the contrary and from the beginning, lands were conveyed
from the trust at, frequently, 1less than fair market value and
for purposes not allowed in the 1956 legislation. The Alaska
Legislature even attempted to dissolve the trust in 1973. (Ch.
181, 132, SLA 1978) By October 4, 1985, of the original one mil—
lion acres, only 194,672 acres of land remained in unencumbered
grant land status. (Interim Mental Health Trust Commission,
Report to the Legislature, February 1987, ™"APPENDIX C: THE MENTAL

HEALTH LAND TRUST™)

In 1982, beneficiaries of the trust sued the state for
breach of its trust responsibilities. In October, 1985, the
Alaska Supreme Court agreed the state had breached its trust
responsibilities and ordered that, "the trust must be reconsti—
tuted to match as nearly as possible the holdings which comprised

the trust when the 1978 law became effective." State v. Weiss

IMHTC DRAFT REPORT RE: FMV PROCEDURES (12/720/89) p. 1
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706 P.2d 681 (1985). This reconstitution was deemed impractica—
ble at best by the State and it strenuously resisted the reversal
of previous actions taken on mental health trust lands that would
be required. Therefore, to help devise an acceptable method of
alternative or constructive reconstitution of the trust, and to
assure proper trust management in the interim, the legislature in
1986 created this Interim Mental Health Trust Lands Commission
(Commission). See Ch. 132 SLA 1986. Under legislative auspices,
discussions there” cter took place between all interested parties

to seek acceptable alternative means of reconstituting the trust.

In its February, 1987 report to the Legislature, at page "0,
the Commission concluded that, "(t]lhe number, complexity and
importance of the questions raised by the Weiss Opinion®s trust
reconstitution instructions urges a negotiated settlement.” The
concurrent work of special legislative committees also all sup-—
ported and adopted the concept of a negotiated resolution. This
unanimity culminated in the passage of Chapter 48, SIA 1987
(Chapter 43). Chapter 48 directed a replacement trust corpus be
.created from lands currently in legislatively designated areas
equal in value to the September, 1937, value of the original one
million acres received by the State under the 1956 Ilegislation,
with the state then to pay "rent"” at 8% per year on this value

into the mental health trust income account.

Under Chapter 43, this Commission, composed of the Commis—

sioner of the Department of Natural Resources (or her designee),

IMHTC DRAFT REPORT RE: FMV PROCEDURES (12/720/39) p. 2
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and two public member, Dr. George Rogers, and Dr. Lidia Selkreggl
was directly charged with approving procedures on behalf of the
Commissioner of the Department of Natural Resources for determin-—
ing the 1987 fair market value of the original one million acres
of mental health trust lands and, also, of : entifying lands of
equal value among eight million acres of potential replacement
lands within legislatively designated areas.

Commencing with its June 9, 1987 meeting and continuing
through its meeting of November 7, 1989, the Commission held over
thirty public meetings or work sessions in order to evolve its
finally approved procedures for determining the fair market value
of the original mental health trust lands. Each meeting was
public and its subject matter was noticed to all interested
parties and an opportunity allowed for all to present and argue

their views both orally and in writing

1.The chairman of the Commission, Dr. George Rogers, 1is a profes—
sional resource and general economist, having his first contact
Alaska resources in 1937 while working in the economics depart—
ment of Standard oil of California. He has been an Alaska resi—
dent since 1945, serving as an economist with the Department of
Interior, Resources for the Future and the University of Alaska
where he established its Institute of Social and Economic Re —
search in 1960-61. The other public member of the Commission,

Dr. Lidia Selkregg, is a orofessional geologist and planner. Dr.

Selkregg has served on the Anchorage Assembly and its Planning

and Zoning Commission. She 1is also a Professor Emeritus at the

University of Alaska and developed its planning curriculum. Both
of these members have served on many State and Federal land use

and natural resources commissions and committees and bring

decades of experience in many of the 1issues being addressed by
the Commission.

2.References to documents herein that have not been published,

are to documents presented to or prepared by the Commission and
kept on file by DNR, acting as the. Commission®s staff.
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At its November 7, 1989 meeting, the Commission (with one
dissent) adopted final valuation procedures 1in conformity with
the legislative intent (copy attached as Appendix A). in all
instances, standard and specific industry methodologies were
adopted, as necessarily modified for use within rather severe
constraints of available time and money. The procedures were
then f -warded on the same date to the Commissioner of Natural
Resources to make the resulting determination of f?"r market
value for the one million acres of mental health trust lands, as
required by Chapter 48. This Report is intended to provide 1in
one document the background and rationale supporting adoption of

these procedures.

I1. DISCUSSION

A. FAIR MARKET VALUE

Chapter 48 requires the determination of the "fair market
value” of the original corpus and replacement lands. While there
was consensus on the general approach and procedures to be fol—
lowed, the precise definition and means of determining the fair

market value has caused continuing disagreement.

In legal memoranda to the Commission, attorneys for the
Plaintiffs and the State agreed that "fair market value 1is the
highest price which a hypothetical willing buyer would pay a
hypothetical willing seller in a free and open market." (Gott-
stein, May 4, 1989, Re: Definition of Fair Market Value;" Koest-

er, May 9, 1989, "Fair Market Value.™) Additionally, they agreed

IMHTC DRAFT REPORT RE: FMV PROCEDURES (12/720/89) p. 4
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"that there is no T"inexorable rule” by which fair market value 1is
to be determined, and that the comparable sales method is not the
only one which may be used." (Koester, op. cit., page 4) All
parties also agreed on the following statement at the July 12,

1989 Commission meeting:

Fair Market Value for purposes of Chapter 48 means
utilization of the best information and methodology
available within time and funding constraints to arrive
at fair market value.

(Transcript, page 54)

While recognizing the income approach was the appropriate
methodology for valuing resources, DNR applied only the market or
"comparable sales™ approach in valuing the mineral endowment. As
late as the September 5, 1989, meeting, the lead staff member for
DNR, Mr. Gustafson, stated: "The market approach [comparable
sales] 1is what we always felt is required under terms of the
legislation. There are a lot of other ways that you could put a
value on this thing. We could have done that too, but we have
been faithful to the market approach because that is what the
Legislature required.” (Transcript, page 55). The Commission
does not agree the Legislature required use of only the "compara-—

ble sales™ ("market"™) approach for valuation.

Under Congress®™ intent in the 1956 legislation and subse—
qguent selection of the lands by Alaska, mental health trust lands
were to be managed as a public trust for income production rather

than as a repository of land for resale. Pursuant to that in—
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tent, the land selections made by the Territory and State of
Alaska between 1956 and 1965 were based upon Incono analysis.
Selections were anticipated to be suitable for development and
targeted lands surrounding the principal urban centers and known
commercially valuable natural resource lands along or adjacent to
the main rail, water, highway and road transportation systems.

(Refer to Figure 1).

Approximately half the mental health trust lands were urban
and sub-urban lands, selected because their values would
appreciate at a high rate in response to community growth.

Timber lands were selected with the view that they would become
the core of the State®s forest system (which they are) and hydro—
carbon and mineral lands were selected from the major mining

areas of the State.

These selection methodologies are inherently inconsistent
with an intent to base mineral value on comparable sales, as
value or income would have been derived from these lands without
any sales, but through mineral leases, joint ventures, and simi—
lar transactions between the trust and developers. Accordingly,
rather than being restricted to the comparable sales approach,
the Commission adopted procedures that arc most appropriate to
the valuation being performed. As noted, these are in all in—
stances those used in practice by industry, with appropriate

adjustments dictated by lack of funds and time.
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B. ESTABLISHING PROCEDURES

4

In his June 1987 Review, Commission Chairman Dr. George

Regers recommended tha;:

Rather than use one appraisal approach (market data) as
was done in 1985 and 1985, the accepted approaches most
appropriate to each classification should be used. For
example the market approach would appear suited to
urban residential and commercial lands while the income
discounting approach would be best for. . . lands
which were selected not for resale but income produc—
tion management. . . [these] should be valued by con—
tract with a firm experienced 1in natural resource
analysis and valuation rather than another panel of

real estate appraisers.

This was not ac-"otable to DNR but, since consensus was
desired, a compromise was reached. The surface estate of the
entire corpus would be valued by means of three geographic opin-
ion-of-value panels of three appraisers each, with provision for
review, questioning and mediation of any remaining differences.
The "review process”™ of Plaintiffs submitting questions regarding
valuations through their review appraisers and the subsequent

consideration and resolution of these questions, was doomed
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essential to the legitimacy of the process and to overcoming the
demonstrated shortcomings of the opinion-of-value process3.

The natural resource endowment and value estimates would be
accomplished by the natural resources division of DNR, with input
from the beneficiaries. Where it was not possible to arrive at a

value in-house, this task would be contracted to a consultant.

3.In 1985 the State attempted to put a value on the trust corpus
in response to the initial lower court decision 1in the Weiss

litigation. This effort is an illuminating case study of the
role of procedure design and implementing methodology in deter —
mining the outcome of a process. A rough opinion of value proc—

ess was used for the surface, a token value for only part of the
sub-surface endowment, and addition of 10.5% 1interest annually
from July 1978 to July 1985. (Alaska Department of Natural
Resources, Hay 1985, "Value Summary Mental Health Land Retained
in State Ownership.”} To this was added the estimated value of
conveyances Tfrom the trust prior to July, 1978, giving a total
estimate of approximately $600 million as of July 1985.

There was a great deal of criticism of this 1985 opinion of
value panel process, and the majority of the Commission as well
as others believed the figure arrived at was too low. During
their study of settlement options, for example, the 1986 special
legislative joint committee and the Commission used a proxy value
for the trust of $2 Billion. According to the Commission®s
chairman, the low 1985 estimate was due to an inadequate and
incomplete value definition and use of inappropriate methodology.
(Rogers, June 19, 1987, "Analysis of Valuations and Appraisals of
Mental Health Trust Lands."™) Coal, oil and gas subsurface values
were limited to token estimates based only on proven reserves,
and no value was assigned to other resources with development
potential. The surface value panel®s 1instructions were that
"only the Market Data Approach (comparable sales) will be used"”
as the "subject property is being valued as \acant [and unim—
proved] and no income stream 1is projected.” This further biased
the results toward a low value. Value of improvements on MHTL
and much of the 1income producing values were lost without the
cost and income approaches.

DNR staff did not agree with the conclusion that the 1985
opinion of value panel results were 1invalid and defended 1its
exclusive use of the comparable sales approach on grounds of
practicality - it was used customarily by the State, would cost
less than other approaches, and the results would not signifi—
cantly differ (Gustafson letter to Rogers, July 24,1 987). Other
methodologies were also deemed by the State to be speculation.

IMHTC DRAFT REPORT RE: FMV PROCEDURES (12/720/789) p. 8
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The actual task of implementation was much bigger, compli-
cated and controversial tnan anyone envisioned initially and for
a brief period between its April and July, 1989 meetings, the
Commission explored alternative paths to valuation.4 However,
recognizing that none of these approaches might prove feasible,
the Commission remained oriented towards completion of its man-
date in Chapter 48 to approve procedures to determine the fair

market value of the original mental health trust lands. In this

4_At its May 16, 1989 meeting the Commission discussed (but did
not adopt) a draft report to the Legislature which concluded:
"Continuing with the Commission®s currently approved valuation
procedures no longer appears possible.” It was proposed, alter-
natively, that (@) a range of values be determined for each
category, (@) mediation between Commission members would attempt
to narrow this range "to the maximum extent possible,” (@) these
values would be integrated into two sets of values, and (4) the
Commissioner of Natural Resources would determine a value within
these ranges (Draft of "Interim Mental Health Trust Commission
Report Sixteenth Alaska Legislature'™, dated April 1989, submitted
by G. Thomas Koester in response to a "Discussion Draft", dated
April 13, 1989 with the same title submitted by J. Gottstein™) .

By the July 1989 meeting no signhificant progress had been
made in narrowing the range and the Commissioner of Natural
Resources indicated she would not necessarily determine the value
between the range established by the procedures. Further options
were then examined. The first was to go beyond Chapter 48 and
negotiate a value for settlement purposes onlv. The Commission
appointed a team (the three attorneys active in its work and the
chief DNR staff member) to explore the feasibility of negotia-
tion. The final report of the negotiating team of October 27,
1989 stated that ™"th"- parties are at impasse'™ and the remaining
difference of more than $1.5 billion" can not be resolved through
negotiation at this time.”
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connection,, the attorney for the State advised the Commission5

that these procedures,

could be as general as . . . [saying] the Commissioner
will come up with a value based on all the information
of record and justify it. . . or they could be as
detailed and specific as to say, with respect to miner-
al valuation, the Commissioner shall determine the
value of the subsurface estate by employing a ten
percent discount factor, assuming production begins in
year five, you know, all those assumptions that go into
that kind of an economic analysis. Those can be s, rei-
fied. It seems to me those are part of the procedures

that the Commission can approve.

(July, 12, 1989, Commission Meeting Transcript, P. 59). And as
observed earlier, all parties agreed such procedures could re-
flect compromises and abbreviations necessitated by funding and

time constraints.

C. IMPLEMENTING THE PROCEDURES

The procedures approved match as closely as possible accept-
ed valuation methodology for the various estates and result in an
appropriate determination of fair market value for the purposes
5.The Attorney General®s office, at its Insistence, represents,
through the sane Assistant Attorney General, both the State as

the Defendant in the Weiss litigation and the Commission 1in
performing its duties under Chapter 48.
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of Chapter 48. This is so despite the lack of a completed sur-
face estate valuation and despite the lack of formal ™"appraisals"

occasioned by the previously noted funding and time constraints.

The surface estate valuation was terminated before the first
review step was completed because funds and time were exhausted.
This was due, in large part, to the approximately 4,000 parcels
questioned by the review appraisersé6. The total fair market
value of the original mental health trust lands recommended by
the review appraisers was $833.3 million. The total fair market
value of the original mental heal ah trust lands found by the
panels, after adjustment to reflect as much of the review process
that did occur was $499.8 million. Recognizing that differences
of this percentage magnitude between appraisers®™ opinions of
value were not uncommon7, the Commission determined that the only
reasonable procedi re to approve was simply to "split the differ-
ence” between these two figures, as is more fully discussed in

Appendix B.

With respect to the mineral endowment, the Alaska Division

of Geological and Geophysical Services, (DGGS) provided an esti-

6.A11 of the parcels questioned by the Plaintiffs®™ review ap-
praisers that were looked at by the Commission appeared to have a
reasonable basis for the question.

7.Even where fTormal ™"appraisals™ have been commissioned, the
appraiser®s "appraisal™ 1is that appraiser®s opinion of the value
of the subject property. The percentage difference between the
panels opinions® of value and the review appraisers®™ would not be
unusual 1f full appraisals had been used in both instances.
Appraisals are simply an "estimate™ or ™"approximation”™ of "the
highest price a willing buyer would pay a willing seller,
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mate of the physical endowment for the mineral estate of mental

health trust lands. However, instead of pursuing the industry

standard discounted cash flow ('income') approach as agreed, DNR
reverted to use of the comparable sales approach. DNR"s use of

the comparable sales approach first produced a zero \alue, as in
1985, and was later revised to approximately $16 million on the

basis of three alleged comparable sales.

The use of the comparable sales approach for valuing the
mineral estate was summarily rejected by the majority of the
Commission as not being iIn accordance with accepted industry
valuation practices and, moreover, as being manifestly unreasona-
ble and unrealistic. These lands were all within the three major
active mining districts of Alaska and had been selected by a team
of experts as representing the most promising lands in these

areas.8 (See Appendix C).

In the absence of a viable valuation of rhe mineral estate,
a team of consultants was commissioned by the Plaintiffs to
estimate the mineral endowment value using accepted industry
methodology, 1.e., the income approach, as originally proposed in
June of 1987. Their report (Paul Metz and Colin Dixon, December

31, 1988, "Mineral, Coal and Aggregate Resource Appraisal of

8.The reason offered by DNR for failing to utilize the income
approach was DGGS"s estimated cost of providing a value estimate
at $53 million, which involved a surveying and drilling program.
In this connection, it may be worth noting that D. Harris, the
State"s consultant later estimated the cost of estimating a value
at $350,000 using essentially the same data that the Commission
ultimately approved (Harris, Sept. 1989).
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Alaska Mental Health Trust Lands'™) discussed their methodology,
data and assumptions and the decisions they made, based upon
their professional judgments, regarding the best way to value the
mineral estate under the circumstances. At the presentation of
their Report to the Commission at its February 24, 1989, meeting,
Metz and Dixon also reviewed for the Commission the areas of
uncertainty and the "safety factors™ they used to insure the
value was not overstated. Their analysis resulted in an esti-
mated $1.5 Billion value for the mineral estats "f mental health
trust lands. Following intensive critical review by DNR staff
and others, an independent study commissioned by DNR concluded
that although not always following "best practices,'™ the methods
and assumptions were acceptable "™ . . . if only approximations
were required and that their methods were consistent with the
data available through DGGS"s mineral endowment assessment"

(Harris, May 30, 1789).

In the follow-up study by Harris issued in September, 1989,
"Activities and Costs for the Estimation of. Market Value of
Mineral Resources of Alaska Mental Health Trust Lands,”™ and the
earlier study by Bradford Tuck and Matthew Berman commissioned by
DNR entitled, "Review and Analysis of “Mineral, Coal, and Aggre-
gate Resource Appraisal of Alaska Mental Health Trust Lands® by
Paul A. Metz and Colin Dixon"™ (March 1989), there was also
agreement as to utilization of the iIncome approach as being the
appropriate methodology. DNR nevertheless remains insistent, but
without any expert having indicated it was a valid methodology,

that they would only accept their comparable sales approach.
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Since the State"s approach had no expert support, resulted
in an unrealistically low value, was not pursued with any sort of
rigor by the State, and was not even supported by its own inde-
pendent study, it was rejected by the Commission. On the other
hand, there was general agreement by all experts that the income
approach used by Metz/Dixon to arrive at their valuation was the
appropriate one and that, while perhaps ™"best practices”™ were not
used for every element because of time and funding constraints,
the methodology, data, assumptions and judgment utilized were the
result of informed decisions by knowledgeable experts. There-
fore, the Commission approved the procedures used in the

Metz/Dixon valuation (sea Appendix C for a complete description) .

For the remaining land categories, the dollar differences
were not so great and the Commission®s basis for resolving the
differences has therefore not been as controversial. The Commis-
sion approved the report of the Division of Forestry in its
valuation of timber resources (August 1988). Plaintiffs argued
that reforestation costs (approximately $31 million) should not
have been deducted from the value because the timber should be
valued as if "sold"” to the State as ''standing timber."™ The
Commission rejected their approach ard agreed with DNR"s position
that these costs were essential to sustained yield forest manage-
ment and that the original mental health trust lands selections

were made with the intention that they would become the core of a

State forest system (which they are).
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The Division of Oil and Gas proposed a plan for valuing
hydrocarbon (oil, gas and coal) potential which was accepted by
the Commission (October 13, 1987). A preliminary report ((July
1988) and a revised report (November 2, 1988) were criticized
because they did not accomplish what the accepted plan proposed
to do, and because they considered only known reserves (Vreeman,
March, 1989). The range of values presented ($135,953 to
$856,040) appears grossly low in light of the State having re-
ceived over $25 million for exploration and development rights on
mental health trust lands. Although clearly needed, no attempt
by the Plaintiffs was made to produce an alternative estimate.

In light of the lack of any alternative estimate and the necessi-
ty of arriving at procedures for determining the fair market
value of the oil & gas resources, the Commission approved as its
procedures those presented by DNR, using the midpoint between the

high and low range.

DNR staff bogged down in an effort to put a value on aggre-
gate (sand, gravel and crushed rock) by first attempting to esti-
mate the quantity and quality of the resource. The Commission
ordered this halted because the task was approached from the
wrong side (the supply side). Aggregate in Alaska is ubiquitous
and its economic value determined by demand. DNR staff were
directed to estimate demand and value this, possibly using De-
partment of Revenue®s methodology for estimating State revenues
from this resource. This was not done by DNR and the Plaintiff"s

consultants included the task in their assignment.
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There was full agreement that integration of surface and
resource values would be achieved by adding the values to produce
the total fair market value of the trust and replacement lands.
The forest lands have been valued on the basis of sustained yield
management. Metz and Dixon, while not quantifying the "multipli-

er'® or "knock on" effects of mineral development, informed the
Commission that any loss of surface value for particular acreage
actually being mined, would be more than offset by increasing
values of lands in the vicinity due to the increase in demand as
a result of the economic activity generated by the mine. Addi-
tionally, 1t was noted the Surface Mining Act of 1977 requires
restoration of land after completion of mineral extraction.

Mineral and timber values and surface values were therefore

treated as additive rather than one exclusive of the other.

1.  SUMMARY AMD CONCLUSION

In presenting the final approved procedures to the Commis-
sioner of Natural Resources, the majority of the Commission agree
that they follow the law, will be fair to all parties, and accom-
plish the objectives of providing a reconstituted trust and
removing the threat of continued litigation and resulting disrup-

tion.
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APPENDIX A
INTERIM MENTXL HEALTH TRU8S8T COMMISSION

RESOLUTION

(Final Approval of Procedures for
Determining Fair Market Value)

"BE IT RESOLVED, the Interim Mental Health Trust Commission
hereby approves the following final procedures for determining the
fair market value of mental health trust lands under AS 38.05.800(a):

1. Surface. The Commission previously approved procedures for
determining the fair market value of the surface estate. Because of
insufficient funding to conduct appraisals, these procedures provided
for an opinion of value process by three geo-panels of appraisers; an
opportunity for review and questioning by iInterested parties;
referral back to the panels for reevaluation of their original values
when necessary; and mediation, including the possibility”of site
visits.

1
Due to the large number of questioned values and limited
funding, a sampling strategy was used for the review. The Stated
method of applying the southeast region®s sampling results to all
three regions results in a figure of $499.8 million. The Plaintiffs”
appraisers assigned a value of $833,280,096.

The Commission is fully aware that appraisers often have such
large differences in their opinions. Such differences are resolved
through mediation but because of lack of funds and time, mediation of
the fair market value as the original procedures contemplated was not
possible. Therefore, the Commission approves as the final procedure
for determining the fair market value of the surface estate that the
difference between these two figures be split equally between the two
values.

2. Timber .The Commission has approved as the procedures for
arriving at the fair market value of the timber resource, the
methodology, data, assumptions and judgments which were utilized in
¥An Economic Evaluation of Timber Potential on Mental Health Grant
Lands and Legislatively Designated Replacement Lands - Final Report",
by McMahon, Wallingford, and Wehrnan, August, 1988. The Plaintiffs
dispute the appropriateness of deducting reforestation costs, but the
Commission has rejected their view.

3. Oil and Gas. The State has estimated the value cf oil and
gas resources on mental health trust lands after consultation with
the Commission regarding appropriate procedures to be In a range from
$135,953 to $356,040. The Plaintiffs have not submitted their own
valuation, but assert the State"s analysis did not TfTollow the
-rocedures approved by the Commission, and the value range appears to
we grossly low in light of the State having received over $25 million
for exploration and development rights on mental health trust lands.
In light of the lack of any specific valuation from the Plaintiffs

1



and the necessity of arriving at procedures for determining the fair
market value of the oil and gas resources of mental health trust
lands, the Commission hereby approves as 1its procedures, the
methodology, data, assumptions and judgments utilized 1i1n the
"Hydrocarbon Potential of Mental Health Grant (Trust) Lands and
Legislatively Designated Replacement Pool Lands in Alaska'™, by Ariey,
Hansen, Kornbrath, Phillips, Ryherd and Smith, July, 1988, with the
fair market value being the midpoint between the low to the high
range.

4. Minerals. Coal, and Aggregate. After review of proposals
by both sides, and much consideration, the Commission approves as the
procedures for determining the fair market value of the mineral, coal
and aggregate resources on mental health  trust lands, the
methodology, data, assumptions, and judgments utilized 1in "Mineral,
Coal, and Aggregate Resource Appraisal of Alaska Mental Health Trust
Lands,”™ by Paul Metz and Colin Dixon, dated December 31, 1988.

5. Integration of Values. The Commission has approved adding
the values as its procedure for integrating the surface and resource
values to arrive at the total fair, market value of mental health
trust lands.

Approving Disapproving Abstaining

Commissioner Rogers Commissioner Swope
Commissioner Selkregg

Date: November 7. 1989

Interim Mental Health Trust Commission



APPENDIX B: SURFACE VALUATION

SUMMARY

When the Mental Health Lands Trust was originally selected
at least half of the million acres were specifically selected for
their proximity to communities. It was believed by those se-
lecting the trust that these lands would be in demand for commu-
nity expansion and the surface value would appreciate at a great-
er rate than more remote lands. It was also expected that active
trust management of these community expansion lands would add

substantially to the value of the trust.

The Tfair market value of the surface estate of the original
one million acre Mental Health Lands Trust is thus a major compo-
nent of the overall trust value. Different strategies have been
tried Diace a dollar value on this estate. In 1985, in
response to the trial court"s directive to value the land, the
State used a modified opinion of value approach to establish a
cash value for purposes of compensating the trust for the illegal
redesignation of the Mental Health Trust Lands as general grant
lands by the Legislature in 1978 (This effort is discussed in the

Report above, at page )-

In 1986 the State used a similar approach to value some
55,000 acres of Mental Health Trust Lands that had been approved
or conveyed to Municipalities. A value of some $100 million
resulted from that effort. Traditional appraisals were done in

1987 on 15 of these parcels as a "validity check™ on the opinion
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of value effort. For Anchorage the appraisals ranged from 47%
below to 30% above the panel"s value for the same parcels. For
Juneau the range of variation was from 467% above to 214% below,
and 1n Fairbanks from 76% above to 798% belowi The totals ended
up within 4% of each other, however, and DNR asserted this demon-
strated the opinion of value process created "offsetting errors'.
The plaintiffs®™ review appraiser reviewed these appraisals and
found that where the appraisal valuation was substantially below
the opinion of va*ue valuation, the appraisal was in error. Due
to the change in direction with the enactment of Chapter 48,
these differences were never addressed by the Commission. In any
event 800% differences in values for specific parcels are clearly
cause Tor concern about the validity of the opinion of value
panel process that does not allow for adequate review. The
entire exercise reinforced the Commission®s appreciation of the
subjective nature of appraisals as well as the wide variation of

opinions of value even of qualified appraisers.

The task of valuing the entire million acre mental health
surface estate using standard appraisals was beyond the resources
of funds and time available to the Commission. The previous
efforts to value the surface estate of the trust had proven so
unreliable that the Commission was faced with quite a challenge.
To develop a surface value the Commission approved a set of
procedures that relied on a panel of three expert appraisals for
each of the SouthEast, Southcentral and Northern regions in which

Mental Health Trust Lands (and the replacement lands) were locat-
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ed. Due to the funding and time constraints an "opinion of
value" approach had to be utilized. However, 1in fashioning the
opinion of value panel process to be utilized, certain safeguards
not present in the earlier attempts were created, iIn an attempt

to arrive at valid results.

The approach adopted by the Commission was designed to use
the appraisers®™ regional knowledge of property values as in past
opinion of value panels, with the very iImportant check that
interested parties (primarily the plaintiffs) could raise ques-
tions which would be resolved through a review and mediation
process that would include site visits where necessary. The
three member panels were required to value a total of approxi-
mately parcels of which 7,000 were Mental Health Trust
Lands and were replacement lands. Only 10 minutes could
be spent on each parcel. The panels were not allowed any site
visits — their examination consisting of reviewing a written
description of the parcel, referencing available maps, aerial
photos, plus any comparable sales information provided by DNR or
the appraisers brought with them. In assigning a value to a
parcel agreement between two of the three panel members was
required. When the parcel was completed a written form was used
to document the decision, but the basis of the valuation was
normally not provided because DNR insisted the panels did not
have time to do so. However, the panels® deliberations were tape

recorded to provide a complete record.
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Once the panels had submitted their opinions of value ac.
they were reviewed by the State®s review appraiser, the plain-
tiffs were provided an opportunity to review the values and raise
questions by submitting a written form outlining the question and
basis for a different value. These "Questioned Values™ were to
be submitted to the panels for a "collegial™ discussion with the
plaintiffs® review appraiser(s) and, hopefully, resolved at that
point. Failing resolution at that point, mediation could be
directed by the Commission where it deemed it warranted, includ-

ing the possibility of site vis.t(s).

As they neared completion of their work, the Southcentral
panel sent a letter to the DNR review appraiser itemizing the
limitations on their product. The Tfirst was that "our value
estimates are not appraisals, and in fact they aro not even
"preliminary opinions of valuel as commonly understood in the
appraisal profession, wherein the appraiser states that an ap-
praisal would conclude within a stated range or near a given
figure and material co support this conclusion is on file."
Other comments noted the limited time, that the work was per-
formed "within the confines of State offices'™, the problem with
finding large parcel comparable sales, and the like (April 22,

1988) .

The results of the opinion off value panels, before review,
was a total of $407,663,693, for a per acre value of $407.67. A
total of just over 4,000 parcel values were questioned by the

plaintiffs® review appraisers. The result of accepting the
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review appraisers®™ opinions with respect to the Questioned Values
was to more than double the value of the surface estate by adding

sane $426 million to the value for a total of $833.28 millionl.

To address all of the Questioned Values iIn the manner ini-
tially approved by the Commission would have required far more
time and funds than available. Therefore, in order to obtain
information about the validity of the ooinion of value panel
valuations and the validity of the Questioned Values, the Commis-
sion directed that a sample of 387 of the 2,103 Questioned Values
for SouthEast proceed through the process. Another goal of this
sampling process was to determine i1f the results could be applied
to the rest of SouthEast, and perhaps the other regions. Even
without any mediation the SouthEast panel increased their total
value by 42% for the parcels that were questioned on th' basis of
comparable sales (excluding large parcels). All categories of

SouthEast values questioned increased an average c.. 22%.

Unfortunately, the process could not even be carried through
to completion with respect to these 387 parcels because of lack

of time and funds. However, what did occur was illuminating. A

I.In addition to the ™"Questioned Values™ submitted by the Plain-
tiffs through their review appraisers, well over one hundred
"Technical Corrections”™ were submitted by the Plaintiffs to
correct mathematical and other errors identified through their
computerized "error checking routines™. In many case, although
the validity of the corrections was not challenged, DNR did not
make the corrections saying that only the panels could do so.
Since the panels wore never called together for this purpose most
of these errors were never cor-acted.
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number of Questioned Values focused on consideration of site
improvements and the proper way to value rights-of-ways (given no
value by the panel). Additi nally, :here were a number of Ques-
tioned Values where comparable sales data presented by the review
appraiser(s) seemed to support a higher value than accepted by
the SouthEast panel Perhaps the most difficult valuation prob-
lem was handling the "large parcels'™, that is those parcels that
were larger than normally sold in the market place. Because of
continuing disagreements, soma 25 or so parcels were addressed by
the panel members and review appraisers before the Commission 1in
order for i1t to have first hand knowledge of the nature of the
continuing differences. Without ever attempting to decide what
the fair market value of any particular parcel was, the Commis-
sion did not find any Questioned Value that did not have a rea-
sonable basis for the questions. While 207 parcels were recom-
mended for mediation, a mediator was never engaged for any par-

cels because of lack of funds.

Because the Southcentral region had the most large parcels,
the Southcentral panel was reconvened, with the Commission and
review appraiser in attendance to consider the review appraiser-"s
presentation of information developed regarding large parcels.
until compiled by the plaintiffs®™ review appraiser(s), the panel
members were apparently unaware of the relatively few comparables
for large parcels that did exist when the panel was doing its
work. In addition, three very important large parcel sales
occurred in late 1928 — early 1989. When reconvened, the South-

Central panel agreed the market information provided by the
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review appraiser shed new light on large parcels and increased
their opinion of five of the six parcels reexamined an average of

68t.

An 1issue never adequately addressed was the difficult one of
“"parcelization.”™ In order to initiate the valuation process it
was necessary to determine what parcels were to be presented to
the panels for their consideration. The decision was made to
simply use the parcels that in fact existed, which was a matter
of historical happenstance, with the largest tract being a town-
ship. In many cases the parcel presented to the panel was a
township of 22,000+ acres. While the panels were allowed to
“"reparcel”™ tracts, they did not do so, apparently due to lack of
time and misunderstanding of its appropriateness. The panels
thus concluded that i1If an entire township, or other large parcel
was sold as a single parcel, the per acre value would be quite
low. The plaintiffs®™ review appraisers, 1In such instances, in
addition to the market information they had for some large par-
cels, suggested that since township size (and other large parcel)
sales normally do not occur, the parcels should be valued on the
size that the land involved would normally sell, taking into
consideration platting requirements (or the lack of a platting

requirement).
The Plaintiffs supported this approach by reference to an
Alaska condemnation case where the Special Master accepted the

approach and rejected the condemnor®s (the State) objections to
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it (Report of Master, Alaska v. 17.183 Acres and Sloboda. 3VA 86-
145 Civ.)* However, DNR strenuously objected. When appraisers
were asked about the issue, they replied it was not up to them to
decide — that they could do it either way, but would need direc-
tion. The only other apparent method of resolving the issue was
litigation. Since the Commission did not desire to be in the
position of directing the panel members how to decide the issue,
and litigation of the issue considered undesirable, ™"parceliza-
tion” was never decided. However, if resolved in plaintiffs
favor, there is no doubt but that substantial additional in-

creases iIn the surface value would have resulted.

In analyzing the results of the relatively small percentage
of Questioned Values addressed by the panels, the State applied a
45% increase for all SouthEast parcels questioned by the review
appraisers. For the other regions, the state applied a 21%
increase to all Questioned Values where the acreage was under
1,000 acres and 67% where the acreage was greater than 1,000
acres. These adjustments resulted in a total increase of $91.6
million for a new total of $499.8 million. However, this in-
crease does not reflect the additional increase that would have
necessarily occurred if mediation had taken place (leaving aside
the increase that would have occurred if parcelization had been
allowed). The Plaintiffs contend that their estimate of $833.28
million is closer to the actual total fair market value for the
surface estate, and nay even be low because their review apprais-
ers also did not have an adequate opportunity to perform their

work.
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The Commission, lacking the necessary funds to resolve the
Questioned Values, and recognizing that pursuing the process
initially approved would have necessarily increased the values,
approved as its final procedures for determining the fair market
value of the surface estate that the difference between the
$499.8 million figure and the $833.28 million figure should be

split equally.

The Commission recognizes that in approving procedures that
"split the difference”™ it may be perceived as having crosstd over
the line from approving 'procedures™ to approving "values"™ as
directed by Chapter 48. However, 1t is the Commission®s belief
that "splitting the difference”™ was the only procedure that could
logically be utilized under the circumstances. It must be remem-
bered the original procedures promulgated called for a review and
mediation process for every parcel"s value that was questioned.
This procedure could not be carried out due to funding deficien-
cies. It was clear that following the procedures as originally
promulgated would have necessarily increased the surface value.
Since, there was absolutely no basis to determine where the final
value would have ended up between the $499.8 million and $833.3
million, the Commission believes "splitting the difference”™ was
the only objective approach.

The alternative would have been to fail to achieve the
legislative mandate to value the land, and more importantly,

defeated Chapter 48"s entire purpose of resolving the litigation.
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However, 1in the event it is determined such a "splitting the
d,, fference™ 1is not a procedure, the Commission strongly recom-

mends that it be adopted as the basis for the final valuation of

the surface estate.
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APPENDIX C: MINERAL ENDOWMENT VALUATION

To accomplish the mineral endowment valuation for Mental
Health Trust Lands, following the August 19-20, 1987, meeting of
the Commission, the Commissioner of Natural Resources directed
"DGGS to assess the quantity and quality of known and potential
hard rock minerals... The assessment reports will then be fol-
lowed by a resource valuation process....The value of the miner-
als will be determined by an independent entity, likely retained
under contract to the department.l (Emphasis ?~ded, Brady, Sept.
29, 1987. The deleted material refers to other natural re-

sources. )

Mineral Endowment Estimation

In the process of discharging the task of mineral endowment
estimation, DNR informed the Commission that serious budgetary,
data and time constraints "will result in the deletion of numer-
ous tracts from the mineral valuation process”™ (Gustafson,
"Outline of Mineral Valuation Process'™, November 23, 1987). The
first deletions were in the inventory of mineral types to be
evaluated. A number of available mineral deposit models were not
projected and the DGGS inventory did not include industrial and
heavy minerals. Although these deletions nay have had low unit
values, they did constitute a deletion from the valuation of the

total mineral endowment.
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In its second step, DGGS ranked the Mental Health Trust
Lands (KHTL) from 5 to 1 by their favorability for mineral depos-
its and, secondly, from 5 to 1 by the amount and quality of
information available. In April, 1988, DGGS presented maps of
mineral potentials of the MHTL by these rankings. A further
major short-cut introduced at this point was to consider only
areas with favorability rankings of 4, 5 and "super-51s" (an
added sub-category) for classification by deposit types and for
valuation. In discussions with staff, furthermore, it was
learned that the low rankings included areas that had simply not
been evaluated yet, as well as areas that had been given evalua-

tions that their potential was low.

It was noted by Plaintiffs that the combination of these
deletions and short-cuts would significantly impact the mineral
valuation process and result in a lower value. "While having- no
solution within the budgetary constraints that exist, we must
repeat our oft-stated observation that lack of sufficient appro-
priations and an unrealistically short time frame does not reduce
the state®s legal obligation to fairly value mental health lands.
Please be assured, this does r.ot change our approach which is to
try and work with the administration to develop the absolutely
best valuation process possible within budgetary constraints.”
(Gottstein, December 14, 1987, "Re: Outline of Mineral Valuation

Process™).
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Staff compiled the following statistics for use in valua-

tions :

"Mental Health Grant Lands — Mineral potential

93,213 acres have high mineral potential ¢'ats™)
15,221 acres have very high mineral potential ('5°s™)
47,565 acres have super high mineral potential ('Super 57s™)

155,999 acres total”

Similar statistics were compiled for the replacement lands.

(McMahon, August 23, 1988).

Mineral Endowment Valuation by DNR

With this data DNR was prepared to attempt the actual valua
tion, but "assuming it proves impossible tocomplete anin-house
mineral valuation (for whatever reason), we will beprepared to
proceed with contract solicitation to complete the work " (Gustaf
son, November 23, 1987, "Outline of Mineral Valuation). The
Division of Geological and Geophysical Services (DGGS) then,
however, said that they could not use the information they had
compiled to value the mineral endowment without an exploration
program consisting of surveying and drilling all MHTLs that
received mineral potential rankings of 4 or 5. DGGS proposed a
program for doing so and estimating the value of the mineral

endowment that cost $53 million. (Wiltse, March 1988, "Cost of
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generating valid gross metal value estimates for mineral-poten-
tial Category 4 and 5 Mental Health Trust and Replacement Pool

lands™).

Instead of following the agreed upon procedure to contract
out the mineral valuation to qualified experts in the event DNR
could not do it in-house, DNR made a valuation using only the
total acres (i.e ignoring the breakdown given by rankings) and
the "comparable sales'™ approach. DNR valued the trust®s highest
ranked mineral lands as having no value because they could not
find any comparable sales! Later they announced that diligent
search had discovered three sales which when applied to the
"4"s", "5"s" and '"'Super 5°"s"™ yielded a total value of $16,040,000
for the mineral endowment of MHTL. The MHTL mineral lands are
undoubtedly the most promising in the State. Furthermore, the
areas selected from this larger pool by DGGs for actual valuation

were only in the high to super-high potential classifications”.

The value of $16 million did not appear to be near, let
alone "in the ball park™. The disclosure of the actual basis for
DNR"s calculation raised further basis for rejection (letter and
attachments to J.B. Gottstein from G.T. Koester, August 23,

1989) . The "sales"™ cited by the State were too small iIn size and
few In number (three) to be statistically significant. Further-
more, their comparability was questionable. One purchase ap-

peared to be for recovery of "construction and road gravel™ from

tailings. Although traces of gold were present, production was
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reported as uneconomic. Another was the purchase of adjacent
land by an active miner for "site expansion'™ and overburden
disposal. In addition, other comparable sales not used by DNR,
but that were identified by Metz and Dixon (October 1989) sup-

ported the Metz/Dixon valuation arrived at by the income ap-

proach.

In any event, the "comparable sales™ approach for valuing
mineral values for MHTLs was not supported by any economist or
other mineral valuation expert and was rejected by the Commis-
sion. All the experts agreed that the comparable sales approach
for valuation was inappropriate for valuing mineral endowment
because of problems of comparability and the limited use of sales
in large mineral transactions. Valid comparable sales are not
normally available due to differences in grade, tonnage and
similar factors. As noted previously, mineral rights to lands
are typically subject to agreements in which the seller receives
a a share on production, whether through a lease, a joint venture
or some other arrangement rather than simply a sale of the land
or the mineral rights. All the experts agreed that a discounted
cash flow method (the "income approach') was the industry stand-

ard method.

Several recent mineral discoveries and resultant nines lend
additional support to the Commission®s conclusion to reject
comparable sales in favor of the income approach as a method of
mineral valuation. The Greens Creek silver discovery 20 miles

west of Juneau has proven and estimated reserves worth $3.6
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billion. As of this date the Greens Creek nine is the largest
silver mine in North America. The Red Dog Mine has much greater
reserves with a gross value of $20 Billion at current market
prices. Both were developed without any direct sales of surface
or subsurface estates. The Greens Creek discovery was on Federal
land and patented land resulted. Red Dog is a joint venture
involving a Native corporation rfith no sale involved. These and
a number of other significant discoveries have occurred and are
being developed without "sales®"l1l. In fact, active management of
the original trust would have utilized these types of transac-

tions to generate income.
Mineral Endowment Valuation by Plaintiff"s Consultants

To complete the mineral valuation iIn accordance with the
procedures originally accepted by the Commission (Brady, Septem-
ber 29, 1987; Gustafson, November 23, 1987), the Plaintiffs *
commissioned a study of the mineral, aggregate and coal potential
of the MHTL by an internationally known consultant and an Alaskan
mineral consultant. The consultants (Professor Paul Metz of UAF
and Colin Dixon, Senior Lecturer in Mining Geology, Imperial
College of Science and Technology, London) were instructed to
follow as closely as data (that provided by DGGS) and time avail-
able (two months) allowed, the normal methods used by the miner-

als industry in determining the fair market value.
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Their report (Metz and Dixon, December 11, 1988) produced
within the specified time and data constraints a range of proba-
ble values for mineral resulting in a final estimated value of
$1.5 billion. After preliminary review by DNR staff and the
Institute of Social and Ec nomic Research, DNR contracted with a
methodology expert (Professor DeVerle Harris of the University of
Arizona) to critique the report using "best practices”™ as the
standard of criticism without allowance being made for cost, time

or data limitations.

Harris fully stated the restricted nature of his charge at
the outset. Although finding that it did not always follow "best
practices', he noted “Jsuch analysis 1is very difficult and usually
entails compromises of best practices., and approximations'™ and
that the less than best practices used by Metz/Dixon might be
accepted "if a rough estimate of value is adequate'™. Harris goes
on to say "In fairness to Metz and Dixon, the use of net smelter
return methods is consistent with the simplistic treatment of
mineral potential and exploration (by DGGS]." (Hcrris, May,

1989) .

He further noted that "replacing [the Metz/Dixon] estimate by
best practice will require a much greater effort” and still would
result iIn an estimate based upon professional judgment (report
dated May 30, 1989). Apparently this was too inconclusive for

DNR and a second contract was entered into with Harris in which
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he presented the design of a best practices undertaking and

estimated the price at $350,000 (report September 1989)1.

"Best practices', however, under Harris® proposal would
require much more than money. "Much of the geologic analysis by
ADGGS personnel will have to be redone for the estimation of
mineral endowment™. (Harris Sept., 1989). The product of the
DGGS effort was a ranking of MHTL by their favorability for
mineral deposits, not probabilities for number of deposits re-
quired by "best-practices'™. Metz/Dixon, having no alternative
but to use this data, introduced an additional step converting
the DGGS rankings into probabilities. They would have preferred
to have had the best practices version advocated by Harris
(Metz/Dixon, October 1989, pp. 6-7). Harris also noted short-
comings and gaps In the basic data collection and compilations
requiring that "the geologic analysis for endowment estimation
would have to repeat this initial data and information acquisi-
tion” (Harris, September 1989, pp. 3-4)2. However, at the Novem-
ber 7, 1989, Commission meeting, which Harris declined to attend,
C. Dixon explained how they used generally accepted "rules of
thumb™ that would not be seriously in error and built in "safety
factors™ at each step to insure that the valuation would not be

overstated.

1.DGGS had previously advised DNR and the Commission that a $53
million surveying and exploration program would be necessary
before they could attempt a valuation.

2.This would not involve acquiring new geologic data, but rework-
ing the same data that DGGS utilized.
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In discussing the kinds of expertise required (geoscience of
mineral resource formation, regional knowledge of geology, and
estimation methodology), Harris rated some of DGGS personnel as
“"well qualified for the first expertise, at least as to certain
deposit types'™, as "especially well qualified for the second
expertise', and ""not highly experienced in expertise three".

(page 8). Beyond expertise, Harris noted the appearance of
conflict of interest because of the litigation (page 9). He
recommended contracting with the USGS for mineral endowment
estimate anu with an outside contractor (such as his Center for

Mineral Resource Science) for other phases. (page 10).

Commission Decision

On the basis of the two Harris reports, the ISER study
commissioned by DNR ("'Review and Analysis of “Mineral, Coal, and
Aggregate Resource Appraisal of Alaska Mental Health Trust
Lands,”™ Tuck and Berman, March, 1989), and the Metz/Dixon Reply
(October 12, 1989) important areas of broad agreement between all
the mineral valuation experts emerged. There was consensus that:
(O a value can be estimated for undiscovered mineral deposits
(Harris devoted an entire book to appraisal of undiscovered
mineral resources, "Mineral Resources Appraisal’™, Clarendon
Press, Oxford, 1984), (2) the comparable sales approach was not
an appropriate method to value the mineral endowment of ,
(3 the use of a discounted net income stream is the appruj. _ e
means of estimating the fair market value, and (4) the dominant

mineral production from a district comes from a few very large

December 20, 1989 DRAFT APPENDIX C Page C-9



( C

deposits (Harris, p. 17, Metz/Dixon, p. 12), . The areas of
disagreement were related to degree of refinement of the analysis
and estimates, on techniques used at each point of procedure (i.e

costly econometric modeling vs. accepted industry practices).

Given (1) the unanimity that the discounted cash flow ap-
proach utilized by Metz/Dixon was the appropriate methodology;
(@ that compromises made from nbest-practices”™ for other por-
tions of the total valuation process were far more serious than
for the minerals valuation (e.g. surface and oil & gas), and (3
the complete lack of any viable alternative, the Commission
approved the Metz/Dixon approach and methodology for determining

fair market value for the mineral endowment of MHTL.

While not approving the values per se, the Commission also
notes that the estimate of $1.5 Billion, as a "reality check"™ of
the processes generating the figure, iIs a reasonable and conser-
vative one. That the Greens Creek mine has a $3.6 billion esti-
mated reserve and Red Dog $20 Billion, lends ample supports that
the $1.5 billion advanced by Metz/Dixon for all MHTL is reasona-
ble. Other new projects in advanced stages of exploration are
the Fort Knox near Fairbanks, the Kensington Mine project in the

Juneau area, and the Golden Zone between Anchorage and Fairbanks.
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ZXKCUTIVX SUMMARY

This minority report documents my dissent from the majority
report of the Interim Mental Health Trust Commission (IMHTC)
regarding procedures to be used by the Commissioner of the
Department of Natural Resources (Commissioner) to determine the
fair market value of both the original one million acre mental
health trust land grant and ti*e replacement lands in accord with
Chapter 48/ SLA 1987. In addition, 1 have set out the procedures
which 1 believe should be used in order to comply with Chapter 48
and the land and resource values which those procedures produce.

I do not take this step lightly. Since joining the IMHTC as the
Commissioner™s designee in January, 1988, my goal has been to
reach consensus with my fellow IMHTC members if and whenever

possible.

While 1 believe my fellow IMHTC members also shared this r al,
that approach was abandoned with respect to the valuatio;
procedures fTinally adopted in the IMHTC majority report. By
adopting, 1in large measure, valuation procedures urged by the
attorneys for the plaintiffs and intervenors in the Weiss case,
procedures designed to maximize value and not to produce fair
market value as required by Chapter 48, the majority left me with
no alternative but to dissent.

I dissent from the IMHTC majority report for the following
reasons:

1. The IMHTC exceeded It« statutory authority by proposing
and adopting ite own valuation procedures instead of reviewing
and approving only those procedures proposed by the Commissioner.

Chapter 48 specifies that the IMHTC is to review and approve
valuation procedures proposed by the Commissioner. As
contemplated by the Legislature, the valuation procedures
accordingly would be acceptable to both the plaintiffs®™ and
intervenors®™ representatives on the IMHTC and to the Department
of Natural Resources (‘'department™). Certain procedures
contained in the majority report, however, were not proposed by
the Commissioner, are unacceptable to the department and
therefore should not have been approved by the IMHTC majority.
By proposing and adopting valuation procedures over the
department®s objections, the IMHTC has ignored the legislative
requirement that, in effect, there be consensus as to the
valuation procedures to be employed.



2. The procedures propoied end edopte< bv the IHHTC in the
meiorltv report do not produce f»lr market value, a» required by
Chapter 411 Instead. they produce a value substantially greater
than fair MrXit value.

The i1mportance of the value determinations used to determine Tfair
market value cannot be overstated because of the dramatic effect
they will have on the overall state budget. Under the valuation
procedures adopted by the majority of the IMHTC/ the total value
of the original one million acre mental health trust land grant
would exceed $2.2 billion. Under AS 37.14.021(c)/ this would
result in more than $178 million in otherwise unrestricted state
general funds being restricted in the Mental Health Trust Income
Account. Under the valuation procedures | believe should be
employed, the fair market value of the original one million acre
grant equals just over $564 million, resulting in more than $45
million annually in the Mental Health Trust Income Account.

While the remainder of this minority report documents the fact
that the procedures adopted by the IMHTC in the majority report
do not produce TfTair market value, the point can be illustrated
with three examples.

Example 1: Surface Estate. The IMHTC initially defined
"fair market value,”™ the value required by Chapter 48, as
""the most probable sell."ng price in a free and open market,"
a standard definition in the real estate business. Panels
of independent expert appraisers were then given
instructions (prepared jointly by the majority of the IMHTC,
the lawyers for the plaintiffs and intervenors and the
department) to determine fair market value as defined. The
lawyers for the plaintiffs and intervenors retained
consultants (at state expense and without formal approval o
the IMHTC) who were not asked to determine fair market vaiu
as defined by the IMHTC and required by Chapter 48.

Instead, they were directed to determine 'the highest value
that can be supported in the market.” Following review by
those consultants, the panels increased their initial
values, on the average, by about 20 percent. The procedures
adopted by the IMHTC majority require that those values be
further increased by splitting the difference between the
final fair market values as determined by the panels and
"the highest values that can be supported in the market"™ as
determined by the consultants for the plaintiffs and

intervenors.



Example 2: Hardrock Minerals. The procedures adopted by
the IMHTC majority to determine the fair market ~alue of the
hardrock mineral estate, among many other shortcomings,
begin with the assumption that all mineral deposits on
mental health lands were developed on the date of valuation.
That, of course, 1is not the case. In fact, there 1is very
little mineral production from mental health lands even
today. The consultants hired by the lawyers for the
plaintiffs and in.ervenors acknowledge that this assumption
alone produces value many times higher than would.be
produced if it was assumed that mineral deposits on mental
health lands are not developed until sometime in the future:

A. Deposits are developed as of 2006 - the net
present value (\PV) is $225 million.

B. Deposits are developed as of 1996 - the NPV is
$585 million.

C. Diposits are developed as of 1987 - the NPV is
$1.5 billion.

The procedures adopted by the IMHTC majority value the mineral
estate at the $1.5 billion figure. It"s also conceivable that
major deposits will never be discovered in which case the NPV
would be zero.

Example 3: Integration. The procedures adopted by the IMHTC
combine the various value components — surface estate, timber,
oil and gas, hardrock minerals, coal, and sand and gravel- by
simply adding them up. A prospective purchaser iIn the real
world, of course, would not simply add up all the values. He or
she would instead determine which uses, 1if any, are compatible.
For example, residential subdivision development and strip mining
for coal are not compatible.

3. The procedure! propoied and adopted by the IMHTC In the
majority report create «ub«tantial problem* with respect to
reconstituting the trust and periodically redetermining its
velue.

Chapter 48 contemplated an exchange of some original mental
health lands for other state lands on the basis of equal value.
The procedures adopted by the majority of the IMHTC have been
used to value the original mental health lands, but they have not
been used to value the pool of potential exchange lands. This
precludes the exchange contemplated by the Legislature. In



addition. Chapter 48 contemplated periodic revaluation of the
lands following the exchange. ITf the exchange cannot go forward,
the legislatively contemplated revaluation also cannot go
forward.

In my opinion, the failure of the IMHTC to reach consensus cn
valuation procedures makes it impossible for the Commissioner to
comply with Chapter 48. The procedures approved by the IMHTC
majority were not proposed by the Commissioner as required by
law; the procedures 1 believe should be used have not been
approved by the IMHTC as required by law. For this reason, 1
believe the Commissioner should transmit both the majority and
minority IMHTC reports to the Legislature, explain that she 1is
unable to comply with Chapter 48 at present, and list three
options for legislative consideration: (@D change the law to
accept the value determined under the procedures adopted by the
IMHTC majority; or (2 change the law to accept the value under
the procedures 1 believe should be used to comply with Chapter
48; or () appropriate additional funds to permit the IMHTC to
continue seeking consensus. I believe the Commissioner should
recommend that the Legislature choose option (2), accepting the
value determined under the procedures | believe should be used to
comply with Chapter 48.



BACKGROUND

The IMHTC was created by the Legislature in Chapter 132, SLA
1986, to oversee state management of mental health trust lands.
In Chapter 48, SLA 1987, the Legislature established a statutory
framework for resolving the mental health trust land issue. The
three main elements of that resolution are: (@ valuing the
original one million acre land grant and all lands in
legislatively designated areas (parks, wildlife refuge, etc.)
under procedures proposed by the Commissioner and approved by the
IMHTC; (@) "exchanging' those original mental health trust lands
not iIn legislatively designated areas for "replacement” lands of
equal value in such areas; and @) '"renting" the original mental
health trust lands in such areas and the equal value
"replacement” lands for 8 percent of their fair market value

annually.

Following the passage of Chapter 48, SLA 1987, the Governor
appointed Dr. George Rogers of Juneau and Dr. Lidia Selkregg of
Anchorage to join the Commissioner to compose the membership of
the IMHTC. Dr. Rogers was then selected chairman of the IMHTC.
Originally, Deputy Commissioner Lennie Gorsuch represented the
Commissioner on the IMHTC, followed later (after January, 1988)
by Deputy Commissioner Rod Swope. Assistant Attorney General Tom
Kcester of the Department of Law served as legal counsel to the
IMHTC, while representatives of the Department of Natural
Resources (department) provided staff support.

The IMHTC met on August 19 and 20, 1987, and continued to meet
regularly through January, 1990. Since passage of Chapter 48, a
total of thirty-five (35) IMHTC meetings have been held in either
Anchorage or Juneau following at least fourteen (14) days prior
public notice.

Although not part of the IMHTC, the attorneys for the plaintiffs
and intervenors in the Weiss lawsuit, David Walker and Jim
Gottstein, attended almost every IMHTC meeting and actively
participated in all aspects of the discussions ar.d valuation
process, even to the point of proposing valuation procedures and
resultant values. The IMHTC allowed the plaintiffs and
intervenors to join in all discussions during IMHTC meetings.

At times, this degree of participation made it extremely
difficult to differentiate between IMHTC conclusions and those rf
the lawyers for the plaintiffs and intervenors. The plaintiffs”
and intervenors®™ lawyers also independently hired appraisal



consultants to review the work of contractual appraisers,
retained by the department under procedures developed by the
department, the IMHTC, and the lawyers for the plaintiffs and
intervenors, and working under instructions developed in the same
way, to compose the opinion of value panels for the surface
estate valuation. In addition, the plaintiffs and intervenors,
acting without formal IMHTC authorization, hired independent
mineral consultants, Paul Metz and Colin Dixon, to compile a
value for hardrock minerals, coal, and material sources (within
the mental health trust land portfolio) using a procedure not
previously recommended by the Commissioner or formally discussed
or approved by the IMHTC. Mr. Metz and Mr. Dixon also attended
several meetings of the IMHTC to present their information and
viewpoints.

The most difficult aspect of the entire valuation process proved
to be the development and approval of specific procedures under
which the department would value mental health trust lands. On
several occasions the IMHTC chose to adopt a new valuation
methodology even after the department had already completed, at
considerable time and expense, the valuation process using the
original IMHTC approved methodology. Development of a new
valuation methodology frequently seemed to be motivated more by
the desi * to produce a higher value than to correct the original
methodology. As a result, procedures were adopted by the IMHTC
that were not proposed by the Commissioner (a@s required under
Chapter 48) and which do not produce fair market value (as
Chapter 48 also requires).

Throughout my participation in this process, | strived toward
achieving consensus and a common resolution of the various issues
with my fellow IMHTC members. However, as it became apparent
that the majority of the IMHTC was dissatisfied with the results
of the initially approved procedures and began amending them to
produce higher values, the consensus approach began to erode.
This became particularly apparent in discussions regarding the
results of the opinion of values for the surface estate and
values for the mineral estate. Thus, as a dissenting member of
the IMHTC, |1 felt it was necessary to submit a minority report.



FINDINGS

1. Th« IMHTC «Xxc««d«d 1t* statutory authority by proposing and
adopting 1ts own procsduras iInstsad of raviswing and
approving only thosa procaduras proposad by tha
Coaadssionar.

The Legislature contemplated and specified that the Commissioner
propose valuation procedures which then would be approved by the
IMHTC. Section 90 of Chapter 48, SLA 1987 repealed and reenacted
section 2(a) of Chapter 132, SLA 1986 to read: "The commission
shall approve procedures proposed by the Commissioner of Natural
Resources to determine the fair market value, as of the effective
date of AS 38.05.800, of all lands selected by and patented to
the state under sec. 202 of the Alaska Mental Health Enabling
Act, and review the final determination of the fair market vilue
determined under those procedures."”™ (Emphasis added.)

Under AS 38.05.800(a), also enacted as part of Chapter 48, the
Commissioner is to determine the fair market value of the
original mental health land grant "under procedures approved by
the Interim Mental Health Trust Commission."

Simply stated, the Commissioner 1is to propose valuation
procedures to be reviewed and approved by the IMHTC. Once a set
of procedures have been approved by the IMHTC, the application of
those procedures to the valuation of the mental health land grant
and replacement lands is the responsibility of the Commissioner,
with the results then reviewed by the IMHTC. The Legislature
thus contemplated a three-step process: (D consensus would be
reached as to the procedures to be followed; and () the
Commissioner would unilaterally implement those procedures to
determine fair market value; and (@) the IMHTC would review the
final fair market value determined by the Commissioner.

Although the IMHTC initially approved certain valuation
procedures proposed by the Commissioner, the IMHTC majority
eventually proposed and adopted many of its own procedures not
proposed by the Commissioner. Specifically, the procedures
adopted by the IMHTC majority for the surface valuation and for
the mineral valuation were not proposed by the Commissioner.
These actions removed from the Commissioner all discretion and
thereby effectively excluded the Commissioner from the valuation
process, a result certainly not iIntended by the Legislature.



Furthermore/ the IMHTC in its majority report adopted not only
procedures, but also an actual set of resultant values. As
mentioned above, only the Commissioner has the authority and
responsibility to determine the fair market value of the land.
Therefore, the IMHTC again clearly exceeded its statutory
authority.

2. The procedures proposed end adopted by the IMHTC in the
majority report do not result iIn fair market value, as
required by Chapter 48; initially they produce a value
substantially greater than fair market value.

AS 38.05.800(a) requires the Commissioner to '"determine the fair
market value, as of September 6, 1987 of all land selected by and
patented to the state under the Alaska Mental Health Enabling
Act." At its September 21-22, 1987 meeting, the IMHTC initiated
the valuation process by adopting, as proposed by the department,
the definition of fair market value found in American Institute
of Real Estate Appraisers/Society of Real Estate Appraisers, Real
Estate Appraisal Terminology (rev. ed. 1981). This definition
specifies "The most prolrable price in terms of money which a
property should bring in a c-mpetitive and open market under all
conditions requisite to a fa”“r sale.” Employing that definition
and procedures, the department determined the fair market values
for the surface estate and resources associated with the mental
health and replacement lands (timber, oil and gas, coal, material
sources, and hard rock minerals). Those procedures and values
are outlined in this section.

The surface estate of all mtntal health trust and replacement
land was valued by the department using the opinion of value
approach. This approach, as amended by the IMHTC to make
adjustments for certain disputed values submitted by the Hlawyers
for the plaintiffs and intervenors, was approved by the
Commissioner and became the accepted procedure for valuing the
surface estate. However, the IMHTC majority report reflects a
surface estate valuation procedure and value different from that
developed by the IMHTC, approved by the Commissioner, and
employed by the department. As a result of this significant
departure from accepted and approved procedures, the resulting
value does not reflect fair market value and is inconsistent with
the fair market value requirement. Once the opinion of value
panels completed their work, the plaintiffs and intervenors hired
their own appraisal consultants to examine the results. The
review appraisers, however, did not employ the same valuation
approach used by the department. Instead, the plaintiffs7 and
intervenors®™ appraisal consultants were given the following



written instruction: "For all parcels that appear to have been
undervalued, provide your estimate of the highest value that can
supported in the market.” [Walker letter to MacSwain, Olson,
Sopp, dated July 19, 1988.) In State v. Alaska Continental
Development Corp.. 630 p.-2d 977, 991 (Alaska, 1980), the Alaska
Supreme Court specifically disapproved of a valuation process
reflecting ""the high end of the market spectrum,™ stating that
such an approach ™"is contrary to the law in Alaska™ that fair
market value,™"™ or the price a willing buyer would pay a willing
seller for the property, 1is the appropriate measure of just
compensation. There was no mention in the instructions to the
appraisal consultants of fair market value or most probable
selling price. The values determined by the review appraisers,
therefore, have no relevance to the task with which the
Legislature charged the Commissioner, that of determining the
fair market value and not "the highest value that can be
supported in the market™ of the original one million acre mental
health land grant.

The IMHTC also approved the department®s recommendation that
determination of resource values would employ a two step
approach. The first step was to quantify the particular

resource (s) in place. The second step was to determine the value
to the landowner of that quantity of the particular

resource(s) in place.

For the hardrock portion of the mineral valuation, the IMHTC
majority report simply adopted the procedures and value contained
in the Report by Paul Metz and Colin Dixon (‘MDA Report™). The
MDA approach employed procedures not recommended by the
Commissioner or previously discussed or approved by the IMHTC.
Furthermore, it produced a value which is substantially too high
for the hardrock mineral component, and suggests a hardrock
mineral endowment considerably greater than the facts support.

The resultant surface and resource values then were integrated by
the department, recognizing that values could be added where use
of the surface was compatible with other resource development,
but not where surface use was incompatible with resource
development. This was iIn accord with iIntegration procedures
already approved by the IMHTC. However, the majority report usee
a different integration approach which involves simple additiir.
of all values— a process totally iInconsistent with standard
valuation procedures. The issues of parcelization, Integraticr.



replacement lands, redetermination of values, and the valuation
process used to determine fair market value for the various
resources# are described iIn more detail in the sections that
follow.

Parcelization

The department began the valuation process by proposing
procedures for the parcelization of all land. After review by
the lawyers for the plaintiffs and intervenors and their "expert
appraisers”™ regarding the parcelization procedures, the
department®s proposed parcelization procedures were approved by
the Commissioner and the IMHTC. Department personnel then
parcelized approximately 7.5 million acres of land (mental health
trust and replacement land) into over 10,000 parcels.

This parcelization process used the standard larger parcel
criteria set out by the courts for determining fair market value
in condemnation litigation. The criteria include: wunity of
ownership, unity of use, and contiguity. There was one exception
to this rule. Where an approved survey was iIn existence
identifying separate lots, tracts, or metes and bounds surveys,
those surveyed tracts were segregated out from the larger into
separate individual parcels.
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Surface Estate Valuation

In accordance with the intent of the Legislature, as reflected in
the fiscal note accompanying the bill that became Chapter 48, an
opinion of value process was to he used to determine the value of
the surface estate.

During the legislative discussion concerning Ch. 48, SLA 1987,
the department explained the opinion of value process to the
Legislature and submitted two different fiscal notes, one to
cover the cost of individual standard appraisals and one for the
opinion of value process. The Legislature recognized the
potential costs and lack of available money to fund individual
appraisals for all mental health and replacement lands.
Therefore, Iloney was appropriated for the department to conduct
the fair market valuation through an opinion of value process,
consisting of three panels of appraisers. In other words, funds
were appropriated to cover only the cost of an opinion of value

process.

This opinion of value process involved three panels comprised of
three very experienced and knowledgeable independent appraisers
from each of three geographic areas of the state (Southeast,
Southcentral, and Northern). These appraisers sat as a panel
according to geographic area, examined plats, maps and legal
descriptions of mental health land, and rendered an opinion of
value for each parcel of property examined. They brought a
variety of work experience and market knowledge with them to
contribute to the opinion of value panel process. The use of a
three member panel for each geographic area provided an optimum
cross section of local market conditions, market demand, and
varied sales data. The comprehensive appraisal Tfiles of the
department were also made available to each panel.

The IMHTC and the lawyers for the plaintiffs and intervenors
approved, word by word, the "Request for Proposal”™ (RFP) sent cut
by the department to all appraisers in the state in order to
solicit interest in being a member of one of the opinion of value
panels. Two department employees and the two IMHTC members
representing the plaintiffs and intervenors, after consultation
with their respective attorneys, evaluated all of the RFP"s
submitted. They scored each proposal and selected nine
appraisers to compose the ,hree separate panels of the most
qualified appraisers in the respective regions (i.e, Southeast,
Southcentral and Northern).
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The proce3s used by the panels was not an "appraisal”™ in the
strictest accepted definition of the term. Appraisal reports
were not required nor were field inspections conducted for every
parcel. However, this was fully recognized by both the
Legislature and IMHTC.

The theory of the opinion of value process is that some parcels
may be valued high and some parcels may be valued low, but they
average themselves out. This theory was given credibility when
the IMHTC conducted a check of the results of an earlier opinion
of value process (one panel of three appraisers for all three
regions of the state with only one appraiser representing each
region) on all original mental health land that had been selected
by the state or conveyed to municipalities. The IMHTC selected
parcels, in the Northern, Southcentral and Southeast regions,
that i1t felt were most likely to be valued too low, and had them
appraised under standard appraisal procedures. The result of
this exercise was that, on total, the actual appraised values and
the opinions of value for the parcels the IMHTC believed were the
most undervalued were within 4 percent. While some differences
were dramatic— the IMHTC majority report notes one 800 percent
difference (interestingly, the high value was produced by the
opinion of value process) they balanced out overall as expected.
This 1is contrary to the IMHTC majority report which infers that
the opinion of value process produces values which are uniformly
too low.

As soon as contracts were awarded, the department convened the
three opinion of value panels for each region to render their
best collective professional opinions of fair market value for
each parcel. The opinion of value panels were instructed to
determine Tair market value using the definition found in the
American Institute of Real Estate Appraisers/Society of Real
Estate Appraisers, Real Estate Appraisal Terminology, adopted cy
the IMHTC at its September, 1987 meeting. The opinion cf value
panels also were instructed to consider reparcelizing if, iIn
their best professional jJudgement, reparcelization was necessary
to enable them to determine the land"s fair market value.

The panel®s findings were recorded on forms provided by the
department and approved by the IMHTC and attorneys for the
plaintiffs and intervenors. The forms contained all available
information relative to the parcels and were supplemented by land
status plat3 and maps. At least two members of each three mercer
panel signed signature blocks cn each form indicating panel
concurrence with the specific value for each parcel.
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The IMHTC had, in the RFP, provided that the plaintiffs and
intervenors could review and challenge any of the values
established by the panels. The lawyers for the plaintiffs and
intervenors independently hired their own "appraisal review
consultants”™ to review the work of the opinion of value panels
(paid for by the state as court-ordered costs in the Weiss case).

The appraisal consultants hired by the lawyers for the plaintiffs
and intervenors were directed to determine '"the highest value
supported by market data.” (Walker letter to Mac Swain, Olson,
et.al., dated July 19, 1988) . They were not instructed to
determine what, 1in their best professional opinion, they
considered to be fair market value (using the definition adopted
by the IMHTC). Under their instructions, they valued the surface
estate at $833,280,096 compared to the opinion of value panels”
initial value of $392,000,000.

Their review took approximately nine months and resulted in
approximately two-thirds of the values of original mental health
trust parcels being questioned.

Due to the large number of questioned values by the appraisal
consultants and limited funding, the department proposed a
sampling strategy which was adopted by the IMHTC. Certain groups
of disputed values along with a computer-generated random sample
of the remaining disputed values, were identified and returned to
the Southeast panel for review. A representative sampling of
large (over 1,000 acres) parcels was submitted to the
Southcentral panel for review. The review of these disputed
values by the panels resulted in a small increase in the value of
some of the parcels. This occurred only after the lawyers for
the plaintiffs and intervenors and the chairman of the IMHTC
instructed the panels on how to value certain classes of parcels.

The method of applying the sampling results to all three regions
resulted in a 30 percent iIncrease in the opinion of value panels”
initial $392 million value for the surface estate, thus
increasing it to a final value of $511,949,467. The value
determined by the plaintiffs®™ and intervenors®™ review appraisers,
however, was not similarly revised downward, but instead was held
at $833,280,096; no downward adjustment in their value was made.

The IMHTC, acting without a recommendation from the Commissioner,
adopted the procedure to determine the value of the surface
estate by simply splitting the difference between the revised
value determined by the opinion of value panels (which was
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increased by 30 percent over the initially determined value) and
the unadjusted total determined by the appraisal consultants
retained by the lawyers for the plaintiffs. This resulted iIn an
arbitrary value of $672,614,782., halfway between the panels”
final recommended surface value of $511,949,467. and the review
appraisers” initial value of $833,280,096.

The basic flaw in the procedures adopted by the IMHTC majority is
that those procedures incorporate, in large measure, the values
determined by the plaintiffs®™ and intervenors®™ review appraisers.
The appraisal consultants were instructed to determine the
"highest value that can be supported in the market,”™ a value
which s not the same as fair market value. Using the value
those procedures produce is not consistent with fair market value
specified iIn Chapter 48. Instead it is simply the average of the
fair market value determined by the opinion of value panels as
the Legislature contemplated and ""the highest value supported by
market data'" as determined by the review appraiser. The fair
market value of the surface estate should be the final value
determined by the opinion of value panels, which was
$511,949,467.
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Hard Rock Mineral Evaluation

The procedures proposed and adopted by the IMHTC to assess and
value hard rock mineral resources (MDA Report) produced a value
which 1is substantially greater than the facts support.

The i1nitial hardrock mineral assessment was completed, using
available information, by the department®s Division of Geological
and Geophysical Survey (DGGS). However, DGGS did qualify their
assessment with the observation that there are inadequate data to
perform a comprehensive mineral assessment. In addition, the
parcels being studied were too scattered and too varied in size
to make any very specific quantitative determinations without a
great deal of expense. The department also sought assistance
from the U.S. Bureau of Mines, WGM (a private mineral consulting
firm), and the department"s Division of Mining to quantify these
resources. These sources also indicated that there are
insufficient data and the parcels are too scattered.

The DGGS did, however, identify the potential for mineral
occurrences on mental health trust lands and the pool of
potential replacement lands by ranking them from 1 (low
potential) to 5 (high potential), with category 5 subsequently
broken down by DGGS at the request of the IMHTC to identify the
lands with the highest high potential ("Super 5s'™) . No
consideration was given, however, to quantity of potential
mineral resources or the economic feasibility of their
development. The Super 5 category identified only the highest
potential for occurrence of a mineral deposit, not the highest
probability of a commercial discovery.

The IMHTC, at a March 17 - 18, 1988 meeting, determined that it
was iImpracticable to determine mineral value in light of the
information from DGGS, the U.S. Bureau of Mines, WGM, and the
Division of Mining. The department was, therefore, originally
instructed by the IMHTC to consider the potential of the land
(according to the DGGS assessment) only for replacement purposes.

The department continued, however, to seek procedures to present
to the IMHTC that would reflect, to the extent possible, the fair
market value of the hardrock minerals on both the original mental
health land and the potential replacement land. Eventually, a
small number of comparable sales of patented and unpatented
mining claims in the state were identified for that purpose.
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When presented to the IMHTC, however, the comparable sales
approach was rejected. The initial value determined — S16
million— admittedly seemed quite low.

Unknown to the IMHTC minority, the lawyers for the plaintiffs and
intervenors retained two consultants, Paul Metz and Colin Dixon,
to estimate the value of the hardrock minerals on the original
one million acre grant using a discounted cash flow methodology.
Employing a variety of assumptions and probability analyses, Metz
and Dixon concluded that the hardrock mineral value of the
original grant was $1.51 billion. The lawyers for the plaintiffs
and intervenors presented this information to the IMHTC in the
form of a report ('MDA Report™).

The MDA Report was criticized by a variety of expert analysts.

The department®s natural resource economist, Ed Phillips of the
Division of Oil and Gas, reviewed the MDA Report from an economic
standpoint and concluded that the methodology, assumptions and
judgments were so manipulated that the values are excessively
high.

The DGGS geologists responsible for developing the geological
data reviewed the MDA report. Their review raised substantive
questions relating to the assumed probabilities of discovery ar.d
the range of estimated deposit sizes.

The University of Alaska®s Institute for Social and Economic
Research (ISER) conducted a thorough review and analysis of the
MDA Report. Their analysis concluded that if, the geologic
assumptions, probabilities and costs in the MDA Report are Tfound
to be valid, the economic considerations are not. The ISER
economists (Dr. Bradford H. Tuck and Dr. Matthew Berman) who
reviewed the MDA Report estimated that the net present value cf
the original one million acre grant would not exceed between 1C
and 30 ($177,000,000. and $460,000,000. respectively) of the
value contained in the MDA Report, and would be in the 1C to 3C
percent range only if the geologic assumptions, probabilities ard
costs are valid. Thus, only under the optimum set of
circumstances— i.e., all of the analysts®™ expectations are
realized- would the values even approach one-third of the total
estimate iIn the MDA Report?

The following is the "Sur.-narv' from the ISER report (dated
March 22, 1989) :
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"In summary, our review has identified a number of
points that question some of the assumptions underlying
the Metz appraisal. The three that are critical relate
to the assumed probabilities of discovery, the assumed
net smelter return, and the timing of the income
stream. The assumed values iIn the appraisal result in
projected revenue and production estimates that do not
currently exist and are highly improbable in the

future.

"The test of an appraisal, as mentioned above, Iis
whether it approximates fair market value. Fair market
value is what the asset would bring in a competitive
market disposal held today. The historic levels of
mining industry activity in Alaska, coupled with long
term trends in world mineral markets, simply do not
support the notion that the mineral rights on the
Mental Health Trust Lands would command 1.5 billion
dollars today, or at any time in the foreseeable

future."

Perhaps more telling, the MDA Report used a number ol works by
Dr. DeVerle P. Harris of the University of Arizona fcr its
methodological basis and to justify the numbers that were
produced. Dr. Harris was recognized by the IMHTC as one of the
leading authorities iIn the nation iIn the area of discounted case
flow valuation methodology. To determine if the MDA report
properly interpreted his own works,the department entered into a
contract with Dr. Harris to review and analyzethe report. In
his critique of the MDA Report, Dr. Harris found numerous
problems with the report and its ultimate value estimate.

3ecause of Dr. Harris®"s preeminence in the field, 1 have included
extensive excerpts from his summary as follows:

"The least equivocal judgment that can be made about
the analysis performed by MDA is that there can be
little confidence that the fair market value of the
Alaska Mental Health lands is $1.5 x 10" because of (@
great uncertainties that exist about critical factors,
e.g., mineral endowment, probability for discovery,
costs of development and production, .nd future
markets, (2) subjective judgments made, and (3 rough
approximations employed in computation of fair market
value..."
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"Those who use the number, particularly when uninformed
about evaluation and estimation practices, ascribe to
It much greater confidence than it deserves.
Intelligent decision making requires a description of
uncertainties about the estimate of a highly uncertain
quantity. Clearly, the fair market value of Alaska
Mental Health Lands is a highly uncertain quantity.
Representing so uncertain a quantity as the fair market
value of unseen mineral deposits by a single-point
estimate (1.5 x 10*) begs some explanation, for such
analysis clearly 1iIs not best practice, nor even usual
practice, in evaluation of a complex and uncertain

quantity.

“"There 1is another dimension to the neglect of
uncertainty besides that of information to the user,
namely, the implication of uncertainty to fair market
value as perceived by those who would purchase the
rights to explore for and exploit the mineral

resources. In this case, these buyers are private
corporations. Corporations behave generally as though
they are risk averse, meaning that the investment value
(fair market value) of a highly uncertain venture Iis
less than its expected monetary value. The greater the
uncertainty about the outcome, the greater the expected
value is discounted by the investor. Thus, Tfair market
value to a private corporation of a highly uncertain
venture, such as exploration, development, and
exploitation of unseen mineral deposits, is not
independent of the magnitude of uncertainty;
consequently, a comprehensive evaluation itself
requires a probability distribution of the uncertain
quantity, which in this case is the fair market value
of MHL.

"One may agree with the foregoing but still press the
question of whether or not S1.5 x 10* is a ''reasonable™
single-point estimate of fair market value when risk is
not explicitly accounted for. Responding to this
question iIn an absolute sense is nearly impossible
because of the great uncertainties mentioned above, the
subjective judgments made, and the approximations
employed.

"A more answerable question is whether within the
context of the approach used by MDA there were
judgments made or procedures employed which, everything
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else being equal, tend to over or underestimate fair
market value. Clearly, as indicated in the body of the
report, such can be identified. The most obvious of
these is the ignoring of lead times iIn the computation
of net present value. This neglect leads to
overestimation by a factor of 2 or3. Similarly,

neglect of market impacts leads tooverestimation.
Ascribing to every discovery the 90th percentile
tonnage and grade also leads to overestimation, perhaps
a large overestimation, unless compensating adjustments
are made in discovery probabilities. There is no
documentation of such adjustme.w but the selection of
discovery probabilities by MDA is heavily subjective
and especially vague, making it difficult to draw firm
conclusions. If, as suggested by the MDA report, the
discovery probabilities selected were predicated in
part upon the CRA analysis of regionsin Alaska that
were appraised by the U.S. Geologial Survey, then the
discovery probabilities probably are considerably too
large, because these (CRA) numbers of deposits are
expectations for occurrence (not discovery) of deposits
of all sizes and grades (not just 90th percentile
value).

"The treatment of exploration and mineral potential 1is
particularly vague and unrationalized. This is a
serious deficiency of the report, because analysis cf
value is so sensitive to the treatment of these
factors. The effect of this neglect is to create low
confidence in the specified probabilities for discovery
and 1In the computed expectations for fair market value.
The fact that discovery probabilities were estimated
directly using exploration outcomes from other regions,
and that these were subjectively adjusted to reflect
mineral potential rankings, makes a careful description
of the estimation even more iImportant and necessary if
the resulting estimate of fair market value is to e
credible, because the very foundation upon which the
process rests (exploration outcomes) 1is very difficult
to interpret. This is especially the case when these
outcomes are to serve as the basis for discovery
probabilities for a host of different mineral
commodities and different deposit types. The use of
constant discovery probabilities for all deposit types
and all metals for a given mineral potential ranking Iis
at best a crude approximation and lacks credibility
when the objective is fair market value.



“"Finally# a fair market value as large as $1.5 x 10*
does not seem consistent with economic conditions and
factors. As fair market value, $1.5 x 10* represents
an estimate of the net present value of profits (nhet of
all costs, royalties, and taxes) that firms could earn
by acquiring rights to exploration for and exploitation
of minerals on the Alaska Mental Health Lands. Such a
large value, 1if correct, would be a strong incentive
for acquisition of tenure and exploration of these
lands. While the author has little first-hand knowl-
edge about recent metal resource development on the
Mental Health Lands, or in Alaska in general, it is his
understanding that such activity is and has been at a
low level (Tuck and Berman, March 22, 1989; Paul Metz,
May 20, 1989, personal communication). Such
circumstances challenge a value as large as $1.5 x 10*
as a credible estimate of the fair market value of
metal resources of the 1 x 10* acres of Mental Health
Lands. Moreover, rationalizing inactivity by
institutional iImpediments or by stringent tenure
requirements does not lend credence to such a high
value. Unless such impediments and stringent tenure
provisions are to be altered, fair market value
appropriately reflects the impact of current conditions
on profitability of resource development.™

The foregoing expert critiques, questioning the credibility of
the MDA Report®"s $1.51 billion estimate for the value of the
original one million acre grant, are supported by a number of
objective considerations. WGM, a private mineral consulting
firm, determined in March, 1988 that the market value of 2.2
million acres of Bering Straits Native Corporation land in
Northwest Alaska was $343 million, an average of $156 per acre.
That land is located in the vicinity of the Seward Peninsula,
historically the most productive mineral province in the state.
While some mental health lana was specifically selected for its
mineral potential (as was a considerable portion of the Bering
Straits Native Corporation®s selections), more was selected for
other values (e.g., residential, timber, etc.). Given those
facts, | cannot accept the MDA Report®"s average mineral estate
value of $1,510 per acre for mental health lands. This Iis
particularly true as the Bering Straits Native Corporation lands
are in large continuous tracts, which a prospective purchaser
could evaluate through appropriate and efficient exploration

20



strategies. The mental health lands are generally in much
smaller parcels scattered throughout the state and could not be
explored iIn as cost-effective a manner.

Furthermore, the MDA Report®s conclusions regarding total mineral
production from mental health lands appears extremely optimistic
in light of existing mineral production in Alaska. The MDA
Report used the following formula to estimate the mineral estate
value of the original one million acre grant: net present value
(NPV) equals the gross value of annual production (GVAP) times
the landowner®s royalty, measured as a percentage of the net
smelter return (NSR), times a uniform series present worth factor
(PWF) to discount future income to present value:

NPV = GVAP x NSR x PWF (see MDA Report, p. C-D)

Working backwards, the gross value of annual production necessary
to produce a given net present value can be determined as

follows:
GVAP = NPV -7 (NSR X PWF)

Under the assumptions in the MDA Report (4 percent NSR, 10
percent discount rate for 20 years for a PWF of 8.514), the gross
value of annual production required to produce the MDA Report®s
$1.51 billion net present value is more than $4.43 billion:

GVAP = $1.51 billion -7 (0.04 x 3.514) = $4.43 + billion

Total mineral production for the entire state iIn 1987 was
$202,389, 898 . A production increase of 14.7 percent was seen ir.
1988, and further development of projects such as Greens Creek
and Red Dog (nhone of which, incidentally, are on state or mental
health land; furthermore, a third "world-class"™ deposit, Quarto
Hill, also not on state or mental health land, 1is not
commercially viable at this time) undoubtedly will result in
further annual increases. However, $4.43 billion in gross value
of annual production statewide is unrealistic given the current
status and most optimistic projection by the mining industry 1in
this state. I simply cannot accept that the gross annual value
of production from mental health lands alone (one-third of one
percent of the state"s land mass) would exceed $4.43 billion.

A survey of fifteen other states with trust lands (including
Texas, where the Texas Railroad Commission administers a

substantial quantity of oil-rich lands for the University of
Texas™ benoi.it) reveals that the subsurface income from those
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lands averages $4.57 per acre per year based on 1987 returns.
Under the analysis in the MDA Report, the mental health lands
would produce $120.80 per acre per year based on the eight
percent per year rental provision of AS 37.14.011(c) although
differences certainly exist between Alaska and other states. I
cannot accept that evan the most aggressive trust management
could produce results so dramatically different from those in
other states, including even those states with substantial known
subsurface resources (unlike the Alaska mental health land
situation) and where transportation and infrastructure systems
are much more developed and extensive than in Alaska.

In responding to the various expert critiques of the MDA Report,
Metz and Dixon argue that the current lack of mineral production
from mental health lands is not a consequence of a lack of
interest on the part of industry but instead is the result of
state mismanagement. Theilr report states that, "The failure of
the State of Alaska to fully implement a mineral location/leasing
system and the various types of land withdrawal and restrictions,
have acted as a major disincentive to investment in prospecting
and exploration on state land in general and the mental health
land (VHL) in particular.”

The fact, of course, 1is that most mental health lands have been
available for claim-staking— i.e., the mineral rights were
available for free from the time they were selected until they
were closed to mineral entry by order of the Commissioner
following the Weiss decision 1in 1985. While some claims were
staked, industry interest in mental health lands was not great.
It is hard to imagine that a vigorous state leasing program,
where industry would have to pay for mineral rights, would result
in increased iIndustry interest, particularlywhere (as Dr. Karris
noted) there is a world market in rights to mineral lands and
substantial amounts of state and federal land would continue to
be open to claim-staking for free.

At the request of the department Dr. Karris also outlined the
activities required to produce a credible estimation of the
market value of the mineral resources using the discounted cash
flow analysis and the costs of these activities. Dr. Harris
estimated that the costs of estimating the market value of the
original mental health land and replacement land would be abcut
$350,000, plus funding for additional DGGS work.
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Given the amount of time and money expanded to date in an effort
to value mental health lands has taken to date. 1 cannot
recommend that additional funds be requested from the Legislature
to continue the process.

As an alternative, department staff have suggested employing a
comparable sales approach to determine the value of the mineral
estate of both the original one million acre mental healthland
grant and the pool of potential replacement land. The department
has received information regarding sales of the mineral rights to
certain lands iIn DGGS"s classes 4, 5, and Super 5s for which the
mineral endowment is unknown (although suspected), which is the

case with the land to be valued. Those sales revealed the
following per acre market values:

Super 5 $2,000/acre
5 1,135/acre
4 108/acre

Using those figures, the value of the mineral estate of the
original grant would equal $73,403,459.

In my opinion, this is a more than reasonable value for the
mineral estate. Under the MDA Report assumptions (four percent
net smelter return, ten percent discount rate for 20 years), the
gross value of annual production from mental health lands would
have to exceed $215 million to produce a net present value of
$73 + million. That 1is more than the total of statewide mineral
production in 1987. In addition, the eight percent annual rent
required under AS 37.14.011(c) would result iIn the subsurface
income from mental health lands equalling $5.87 per acre,
substantially greater (more than 28 percent) than the $4.57 per
acre earned on average by trust lands in the 15 lower 48 states
surveyed.

The IMHTC majority has made it clear they do not believe a
comparable sales approach is a valid method for determining the
value of the mineral estate. Even though 1 believe the foregoing
comparisons to current statewide mineral production and
subsurface income from trust lands in other states reveal that
the result of this approach is eminently fair to the trust, it
has been suggested that a panel of Alaska mineral consultants
could quickly and inexpensively provide an additional review cf
both the MDA Report and this comparable saxes approach. You may
wish to consider that option.
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In my opinion, however, the final value of the mineral estate
3hould be that produced by the comparable sales approach which is
$73,403,459.

Timber Valuation

A timber resource valuation was prepared at the request of the
IMHTC and the Commissioner. The valuation considered all
original mental health trust lands, which total approximately one
million acres, and all legislatively designated replacement pool
lands, which encompass over six and one half million acres.

A detailed process to delineate and value lands suitable for
commercial timber activities was developed iIn concert with the
IMHTC and the consultants hired by the plaintiffs and
intervenors. The results of this process are a series of 123
forestry potential maps, published as overlays to the USGS one
inch-per-mile quadrangles, inventory estimates of commercial
standing crop on these lands, and estimates of timber resource
values reported on a parcel-by-parcel basis.

The conclusion of this process was that the one million acres of
original mental health trust land contained $36,243,253. in
commercial timber. |1 agree with the timber valuation procedures
employed and the value derived.

Oil and Gas Valuation

At the request of the IMHTC, a report was written to describe the
geology and exploration activity pertinent to establishing a
"best estimate”™ of the oil and gas potential of the legislatively
designated replacement pool lands and the original mental health
trust lands within Alaska.

For general evaluation, the state was divided into four regions:
(@ Gulf of Alaska (including Southeast, Prince William Sound,
and the Kodiak area), (@ Alaska Peninsula and Southwestern
Alaska, @) Central and East-Central Interior, and (4 Cook Ir.let
and Susitna Basins (including the Talkeetna and Chugach Mountains
and a portion of the Copper River Basin). Each of these was
assigned to a petroleum geologist or geophysicist. These four
regions were Ffurther subdivided in order to produce a more
precise and detailed evaluation. Information from surface
geologic mapping and from nonconfidential drilling well logs was
utilized. Confidential well log information and data from
proprietary seismic surveys were not included in this study.
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Of th<& four areas studied, only the Cook Inlet Basin contains
known natural gaa fields which underlie some of the mental nealth
and legislatively designated parcels. Where sufficient data w*re
available, an economic analysis was completed for those parcels.

There are no known oil fields beneath any of the parcels.

This process concluded that the oil and gas value of the one
million acres of original mental health trust land was $495,998.
I concur with the oil and gas valuation procedures employed and
the value derived.

Coal Value

At the request of the IMHTC, a coal valuation was prepared by the
department. The valuation considered all original mental health
trust land and all legislatively designhated replacement pool

land.

The conclusion of this process was that, although coal is present
in a number of areas, it is currently economic to produce in only
two areas (Nenana and Wishbone Hill). The value of this coal on
original mental health trust land was determined by the
department to be $432,866.

The IMHTC proposed and adopted the MDA Report as its procedures
and resultant value. The MDA Report states that a current market
does not exist for coal other than that identified in the DNR
coal valuation. The authors then hypothesize that "several large
scale open pit metal mines"™ in the railbelt and Kenai Peninsula
areas could serve to diminish the "current excess electrical
generating capacity” and provide additional coal marketing
opportunities, with similar opportunities arising elsewhere. The
MDA Report then makes a number of assumptions about the mines to
produce figures for a cash flow analysis. One of these
assumptions is that "The entire production would come from the
subject lanu (i.e. mental health trust land}."

Using the hypothetical developments and related assumptions, the
MDA Report concludes that "the net present value of the cash
flow" from coal on mental health land would be $3,200,000. The
MDA Report then states: "With the large quantities of coal on
adjacent state and federal land in Alaska, it is probably
unrealistic to expect more than 10 percent of the model
production to come from trust lands.™



This stutemonc from the MDA Report infers that under that
analysis, the best estimate of net present value is $320,000. I
believe $432,866. should be used as the value for coal on the
original rne million acres.

Material Sources

The DGGi conducted a review cf all mental healch trust land and
replacement pool land in order to assess potential mineral
sources. U :P>rtunately, trhsre is little detailed inventory
information available. The DGGS estimated the cost of data
gathering sufficient to enabi®"j them to determine material sources
volumes and quality to be between $05.4 and $85.2 million.
However, this would still bv. in#vequate data upon which to base a
value determination because _ar.eria” -ource values are heavily
influenced upon their proximity 1o the market. Also, prices
fluctuate upon demand. If thsre iIs no demand, then there 1is no

value.

At a June, 1989 meeting of the IMHTC, Dick Rieger of DGGS
presented three options available for material source valuation.
At that meeting, the IMHTC determined that the valuation of
material sources was simply not a fruitful exercise, given the
uncertainty over material source location, quality and volume.
As a result, the IMHTC approved a process whereby the value of
the material sources on mental health land would be addressed
through the designation of equal potential replacement lands.

However, the IMHTC reversed itself when it adopted the MDA
Report. The MDA Report established a range of value between $2.5
million and $25.4 million for material sources, with a most
likely value of $13 million. This value was based upon an
average of 14 million cubic yards consumption per year statewide,
with the original mental health trust land producing 24 percent,
or 3.5 million cubic yards. Unfortunately, these assumptions
cannot be substantiated since, in reality, only 1.275 million
cubic yards were produced in that timeframe (425,000 cubic
yards/year) from mental health lands. In fact, i1f the average
annual production level of 425,000 cubic yards were to be
maintained into the future, the discounted cash flow for 20 years
would be approximately $42u,000/year.

For the above reasons, |1 reject the MDA Report as a basis for
material source value determination. However, 1 also conclude
that we do not presently have sufficient data to produce a
meaningful value for this resource. Because there are
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insufficient funds available to produce these data, at least at
this time, it is impossible to produce fair market value for this
resource. Alternately, the trust should be protected if lands of
equal material source potential are designated as replacement

lands.
Integration Procedure and Valuation

On October 21, 1987, the full IMHTC approved the department®s
recommendation for integrating the various land values (e.g-,
surface estate value, timber value, mineral value, etc.). Under
those approved procedures, values for compatible uses— e.g., a
subdivision for residential or commercial use and oil and gas
development (i.e. North Kenai area— would be simply added
together. Where uses would be incompatible— e.g. subdivision for
residential use and coal development (i.e. Beluga area)- the
highest value (i.e., the value for the highest and best use)
would be used. Generally, those initially approved procedures
could result iIn one of three possible values being selected: (€))
the sum of the surface value and the resource value, where
extraction or removal of the resource would not affect the
surface value; or (@ the resource value where it exceeds the
surface value and extraction or removal would diminish the
surface value; or (@) the surface value where it exceeds the
resource value and extraction or removal of the resource would
diminish the surface v=»lue.

The IMHTC majority, hov ver, substituted an integration process
which simply adds the various value elements, with no
consideration given to whether the various uses are compatible or

not.

I initially went along with this revised integration procedure,
despite objections by department staff, in the spirit of
compromise and my desire to achieve consensus. It 1s well-
recognized, however, that a proper valuation procedure cannot
simply add separate value elements where use of the property to
exploit one element is incompatible with use of the property to
exploit another. See, e.g., W. Mason, Jr., M. Azar, and G.
Anderson, "Condemnation Value: The Taking of Mineral Bearing
Lands,™ Mining Engineering 10986 (November 1989).

In my opinion, the integration procedures first determined by tne
IMHTC are the only ones which can produce a credible integrated
value. I therefore believe that the following procedures should
be used:
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(O Add the surface value and the oil and gas value;

@ Add the mineral value, timber value, oil and gas value,
coal value, and material source value; and

(@) for each parcel, select the highest value developed
under (@) and (@ as the fair market value for that

parcel.

Using those integration procedures and the per parcel values for
each value element as outlined above, the total iIntegrated fair
market value for the original one million acre grant equals
$564,700,728. Using the same integration procedures, the pool of
potential replacement lands would have a fair market value of

$910,103,205.
Replacement Pool Lands

As stated earlier, the IMHTC majority report failed to address
the replacement land valuation requirements altogether. Using
the procedures included in the majority report, the trust simply
cannot be reconstituted by the Commissioner as contemplated by
the Legislature and required by AS 38.05.800(b) and (c).

The procedures that I recommend will allow the trust to be
reconstituted with equal value land from the replacement pool of
legislative designations. Each of the procedures that |1
recommend has been followed for the replacement pool land on a
parcel by parcel basis (with exception of material sources).

Redetermination of Values

AS 37.14.011(c) provides for the redetermination of the fair
market value of the land constituting the mental health corpus a
least every TfTive years. The statute does not provide any Tfurthe
guidance on how this revaluation shall be a( "mnlished.

This requirement can be fulfilled iIn any numbei of ways. 1 feel
that the least desireable is to repeat a valuation process
modeled on the one that we have just finished. I feel that the

time, effort, and continual disagreement with the results wcuid
not be productive for all concerned.

I therefore recommend the following revaluation process.
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AS

Valuation of mental health corpus land will be conducted on
an 18 month basis by region. Each of three regions,
Northern, Southcentral and Southeast will be valued during
successive 19-month periods. The same criteria previously
recommended will be used to integrate values and to
determine the fair market value of the parcels and the trust
corpus as a whole.

Surface valuation will consist of an indexing of value
increases, or decreases, within each region and application
of the appropriate increase or decrease in market value
occurring iIn each area since the previous valuation.
Municipal property assessment records (for lands witnin
municipalities) and paired market sales data (for lands
outside municipalities or where property taxes are not
levied) will be used to determine land value increases or
decreases iIn each area.

Mineral values will be iIndexed to the mineral production in
Alaska with the appropriate increases or decreases made for
each region on a parcel-by-parcel basis,

Coal and oil and gas values will be indexed to the world
market with appropriate increases or decreases made
statewide on a parcel-by-parcel basis.

Timber values will be indexed to the market and conditions
for the region with appropriate increases or decreases made
regionally on a parcel-by-parcel basis.

The procedures proposed and adopted by the IMHTC create
substantial problems with respect to reconstituting the
trust and periodically redetermining its value.

38.05.800(b) specifically states:

"The Commissioner of natural resources, with the
approval of the Interim Mental Health Trust Commissi:r,
shall identify land within legislative designations
that i1s equal in value to all land selected by and
patented to the state under Sec. 202 of the Alaska
Mental Health Enabling Act that is not in legislative
designation.”

Thevalue of the original mental health land trust is so high
under the procedures specified iIn the majority report of the
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IMHTC, that the trust cannot be reconstituted as contemplated by
the Legislature. The value of the mental health trust, as
established in the majority report, exceeds the value of all
possible replacement lands.

Under AS 38.05.800(b) and (c), moreover, the trust is to be
reconstituted with land in legislatively designated areas (e.g.,
parks, wildlife refuges, etc.) which is equal in value to the
original mental health land grant. To do this, both the original
grant and the pool of potential replacement land must be valued
under the same procedures. The majority report of the IMHTC
fails to address the replacement land valuation requi-ement
altogether.

Because it is unnecessary to replace every parcel of original
trust land (since some trust lands are already within legislative
areas), and because the procedures proposed and adopted by the
IMHTC make no attempt to value parcels individually, the trust
simply car.not be reconstituted through the majority report
approach.

Under AS 37.14.011(c), moreover, the trust as reconstituted under
AS 38.05.800(b) and (©) must be periodically revalued at least
once every Five years. Therefore, because the pool of potential
replacement land has not been valued under the same procedures
used to value the original grant and therefore cannot be
reconstituted, it also cannot be periodically revalued as
contemplated by the Legislature.
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CONCLUSIONS AND WECOMMENDATIONS

For the foregoing reasons, | have concluded that the Commissioner
simply cannot comply with the applicable provisions of law at
this time. The valuation procedures set out in the IMHTC
majority report were adopted over my objection on behalf of the
department, and therefore are not the product of consensus as
contemplated by tho Legislature and specified by law. The
procedures that 1 believe should be employed, on the other hand,
have not been approved by the IMHTC as required by the
Legislature and specified by law.

I therefore recommend that the Commissioner send letters to both
the Speaker of the House of Representatives and the President of
the Senate explaining that she is unable to comply with the law
as currently written, enclose copies of both the IMHTC majority
and minority reports, and list three options for legislative
consideration: (D change the law and accept the $2.2 + billion
value determined under the procedures adopted by the IMHTC
majority; or (@ change the law and accept the $564 + million
value determined under the procedures 1 believe should be used to
comply with Chapter 48; or (3) appropriate additional funds to
permit the IMHTC to continue seeking consensus.

I believe that the Commissioner should recommend to the
Legislature that they adopt option () and accept the 564 +
million value for the original one million acre mental health
trust land grant. The procedures used to determine that value
have been subject to review by outside professional experts and
developed, reviewed, and approved by department staff who have a
wide variety of expertise in valuing the various resources found
on mental health lands. Furthermore, the Attorney General~s
Office advises that such a procedure would be legally defensible
since the United States Supreme Court ruled that it is
permissible to use "procedures established by the Commissioner®s
rules, or any other procedures reasonably calculated to assure
the integrity of the trust and to prevent misapplication of its
lands and funds.”™ Lassen V. Arizona Highway Department. 385 U.S.

758, 465 (1967).
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It also would be eminently fair to both the trust and the state.
It would establish the various elements of value as follows:

Surface Estate 4 $511, 949,467.00 — £3>2>
Hardrock Minerals 73, 403, 459.00 -
Timber 36,243,253.00 —
o1l and Gas 495, 998.00 —
Coal 432,866.00 -—
Material Sources undetermined -

Following the integration procedures outlined above, the total
integrated fair market value of the original one million acre
grant would equal $564,700,782.82.

As an objective measure of the fairness of this value to the
trust, the eight percent of this amount which the Commissioner of
Revenue annually must allocate to the mental health trust income
account under AS 37.14.011(c) until revaluation takes place
equals $45,176,058. or $45.18 per acre per year; this compares
very favorable to the national average of $8.97 per acre per year
returned for trust lands in other states.

At first blush, this figure might appear unfair to the state.
After all, it is more than five times the national average, and
exceeds even Washington which, at $45.68 per acre (as a
consequence of its prime and easily accessible timber resources),
has the highest average iIn the nation. At the same time, 1t must
be remembered that, following the exchange contemplated by
Chapter 48, all of the newly reconstituted mental health trust
will consist of land within legislatively designated areas which
the state will continue to administer for legislatively

designated purposes. In other words, unlike the case in most
states, the state here will be using every acre of the newly
constituted mental health trust for its own purposes. It

therefore 1is only fair that the state compensate the trust for
that use. One consequence of this is that, unlike the case iIn
other states, every acre of the mental health trust will be

productive in terms of generating revenue. That has the effect
iIf rai.*ng the per acre earnings of the entire trust, a result

which 1 believe is not Inappropriate.

$  "HAAT

32



I recognize that many in the mental health community will find
fault with the approach | have recommended and its result. 1 did
my best, as a Commission member, to be cooperative and strive
toward achieving consensus. Unfortunately, it was simply not
possible to reach agreement on all of the difficult issues that
required decisions. It should not go unnoticed that the IMHTC
was able to reach agreement on many issues. I believe the facts
and information presented in this report support my recommended
approach and the resultant values. While further litigation may
be inevitable as a consequence of my recommendation, 1 cannot

accede to the values determined under the procedures adopted by

the IMHTC majority since they significantly overstate the value

of the original one million acre mental health trust land grant

as of September 7, 1987. Accordingly, for the reasons stated, 1
dissent from the report filed by the IMHTC majority.

)u<?«?
Date A / Rod Swope, Desig
M Interim Memtall Health Trust
Commission
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March 20, 1990

Mrs. Lennie Gorsuch

Commissioner of Natural Resources
State of Alaska

Willoughby Center, 5th Floor
Juneau, Alaska 99801

Dear Commissioner Gorsuch:

With this letter | am transmitting the Interim Mental Health Trust
Commission’s response to Rod Swope's Minority Report. | wanted to
get this response to you earlier, but | was hospitalized resulting in

the delay.
y -

| suggest we meet, at the earliest possible time, to discuss where
the Commission should go from this juncture. We have yet to
finalize the reevaluation and the replacement lands.

If you agree with the minority report, and are unable to follow the
Commission's procedures, then there may be reason for us not to
proceed with the rest of our task. We do need to discuss these
options.

A process for reevaluation was suggested to the Commission by
David Walker and Jim Gottstem. Tom Koester was to review this
suggestion and give the Commission his recommendation. It would
be helpful-to have his response.

Sincerely,



INTERIM MENTAL HEALTH TRUST COMMISSION (IMHTC)
RESPONSE TO
MINORITY RECOMMENDATION TO THE COMMISSIONER OF NATURAL
RESOURCES

March 20, 1990



Introduction:

The Commission members and alternates have reviewed the
"Minority Recommendation to the Commissioner of Natural
Resources”™ (Minority Report) submitted February 1, 1990 by
Rod Swope, the Commission member serving as the Designee for
the Commissioner, Department of Natural Resources (DNR). The
review of the Minority Report by the Commission majority
produced no basis for modification or revision of the
"Interim Mental Health Trust Commission Draft Final Report™
(Commission Report) of December 20, 1989. The Commission
Report stands as thw final report on the "Approved Procedures
for Determining rhe Fair Market Value of Alaska®"s Mental
Health Trust Lands.” The public members of the Commission
and their alternates re-affirm their recommendations.

General _Nature and mCharacter of the Minority Report:

The nature of the Minority Report was a significant
disappointment to the other members of the Commission. While
failing to substantiate DNR"s findings and conclusions, the
Minority Report attempted to discredit the Commission®s work
by portraying the public members as unprofessional, not
acting in the public interest and in fact acting illegally.
These are serious personal allegations that require a
personal response.

The Minority Report opens on the first page by asserting that
the Commission exceeded its authority and adopted,

" . ..valuation procedures urged by the attorneys for
the plaintiffs and intervenors in the Weiss case,
procedures designed to maximize value and not to
produce fair market value as required by Chapter
49._ "

The Minority Report is laced with similar implications of
professional misconduct by the public members of the
Commission. Designee Swope portrays himself as the Ilone
champion of reason and legality, and by implication, and
sometimes directly, portrays the public members as being the
reverse. On page 6, for example, Swope claims

"I strived tcward achieving consensus and a common
resolution..._.[On the other hand) 1t became apparent
that the majority of the IMHTC was dissatisfTied
with the results of the initially approved
procedures and began amending them to produce
higher values.™

It is extremely unfortunate that the Minority Report
personally attacked two professionally respected, Ilong time
Alaskans who have dedicated their lives to public service, by



implying they would put their professional and personal
reputations on the line for the benefit of an interest group.

The public members of the Commission volunteered over three
years of their time without compensation to develop a
legitimate process for arriving at the "fair market value™ of
the original Mental Health Trust. The process is legitimate
and the Commission Report accurately documents the effort.

Another tactic used at the outset of the Minority Report has
nothing to do with the Commission recommendations as such,
but 1is designed to create an attitude iIn the mind of the
reader that would be antagonistic to the Commission and
favorable to the Minority Report. At the top of the second
page the Minority Report introduces a half truth to portray
the dire consequences to the State budget of following the
Commission™s recommendations.

"The iImportance of the value determination used to
determine fair market value cannot be overstated
because of the dramatic effect they will have on
the overall state budget. Under the valuation
procedures adopted by the majority of the
IMHTC. . .this would result in more than $178 million
in otherwise unrestricted state general funds being
restricted in the Mental Health Trust Income

Account.”

The omitted half of the whole truth is that the restriction
to the Mental Health Trust Income Account is only a terr.ooc>-ary
accounting, transaction required by Chanter 49 in an attempt
tQ c.omrlv_with the .1956 Congressional Alaska Mental Health
Snaalirg Act Which created the Trust. After payment from
the account of only the necessary e oer.ses (not the
unnecessary expenses) of the Mental Health Program, the
balance of the income is transferred to the General Fund for
other public purposes. Thevalue of the land corpus (whether
it be high or low) does not determine the Mental Health
Program budget as Designee Swope states. The Program budget
iIs determined by Legislative anpropriation after
consideration of the recommendations of the Alaska Mental
Health Board. In short, the effect of the valuation procedure
urcr. the overall State budget is neutral, not “dramatic" as

alleged, ,,

The public member majority of the Commission do not Tfeel
resolution of the 1issue 1iIs served by trying to alarm
Alaskans, rightfully concerned with Tfiscal solvency of the
State, by painting a fiscal horror story not supported by
facts. They further believe that the tactic was used to
justify P" "s own fanatical efforts throughout the process to
drive down the estimated value of the original Trust Lands.



The personal attacks in the Minority Report are distressing
and had to be addressed. But, to belabor this does not serve
the purpose of resolving the complex Mental Health Lands
Trust 1issue. The technical questions raised iIn the Minority
Report are more appropriate to address.

Technical- Questions Raised bv the Minority Report:

The Minority Report fails to address directly the Commission
Report. Instead, Designee Swope®s dissent is based upon two
charges, (@) that the Commission exceeded 1its statutory
authority, and (2) that the Commission adopted 'procedures
designed to maximize value and not to produce Tfair market
value.”

Minority Report Finding 1: "HIfi IMHTC exceeded

jlLs statutory am.thQxity by proposing and
adopt,ing 1#iLS QMH valuation procedures instead
of reviewing and approving procedures

pxopo.sed by the Commissioner. '

The 1long and arduous task of developing a procedure for
identifying fair market value was undertaken by the
Commission iIn an atmosphere of cooperation and trust. We,
the public members, assumed all parties were working toward a
solution. This enormous task was made difficult by shortages
of data, time, and funds and by the limited expertise of DNR
staff. The Commission Report adequately details the process.
The Commission TfTollowed the advice and counsel of the
Attorney General"s office in developing the fair market value
procedures. It therefore came as a shock to find DNR and/or
the Attorney General®s office, in the Minority Report,
creating a new interpretation of the Commission task in an

apparent attempt to invalidate our years of effort. It is
all too apparent this new interpretation evolved because DNR
disagreed with the Commission®s approved procedures. This

unfortunate "eleventh hour™ tactic suggests the Commission®s
assumption of trust and good faith was ill-founded.

Chapter 48, SLA 1987 revised and replaced certain sections of
Chapter 132, SLA 1986 which created the Commission to oversee
interim management of the Trust lands and work with the
Legislature iIn establishing a statutory basis for resolving
the Trust land issues. The Commission membership was reduced

from five (B) to three @) - the Commissioner of DNR and two
public members — and its mission redefined in terms of the
negotiated settlement framework. The reduced Commission

assumed sections of Chapter 132 not replaced or revised were
still in effect and for more than two years continued
operations much as 1t had 1iIn its original form without
question or challenges.



Throughout this period the Commissioner of DNR participated
continuously (through various designees) and the Attorney
General was represented by Tom Koester. It came as a
surprise, therefore, to be informed three months after fho
Commission _.Tuom.i.LtEd iILS Linal approved procedure and two
months after forwarding 1its draft final report that the
Commission had "exceeded its statutory authority.™

The Minority Report further alleges,

"By proposing and adopting valuation procedures
over the department "s objections, the IMHTC has
ignored the legislative requirement that, in
effect, there be consensus as to the valuation
procedures to be employed. ... In my opinion, the
failure of the IMHTC to reach consensus on
valuation procedures makes it iImpossible for the
Commissioner to comply with Chapter 48."

Consensus was not a "legislative requirement™. Chapter 132,
SLA 1986 provided that motions could be adopted by majority
vote and, in fact, many of the "action items"™ treated by the
present Commission were resolved by a two yea vote (the
other member voting nay or abstaining) . The actions
resulting in the final approved procedures and the Commission
Report were carried out, at the suggestion of Designee Swore,
as a means of bringing the whole issue of valuation to a
close. He also stated, and it was agreed, there might also
be a minority report.

In the Minority Report Designee Swope also charges the
Commission improperly changed the .-iginally approved
procedures and he implies this was a frequent practice aimed
at producing a value substantially greater than fair market
value. In fact, the originally "accepted and approved"
procedures were observed to the very end of the Commission
deliberations adjusted only when required by lack of funds or
data. This 1is more TfTully discussed in the final section of

this reply (page 10, below).

Minority Reocrt Findina 2: "The orocedures
proposed and adopted bv the [IMHTC 1in the
maioritv report do not produce fair market
value. as required by Chapter 48: instead
thev produce a value substantially greater
Uian— fair— market value. "

The bulk of the Minority Report attempts to discredit the
Commission™s fTair market procedures. After careful review of
the Minority Report, the Commission determined there is no
reason to alter its conclusions. The Commission Report sets
forth the final approved procedures in detail. Rather than



repeat that substantial information, a summary response is
given to Key challenges in the Minority Report.

Giv.en Liis Limitations of budget, time, data and staff the
final approved procedures are appropriate, legal and lead to
a- mid-range value, not a high value. This is summarized in
the text of the resolution adopted November 7, 1989 (see
Appendix A in the Commission Report of December 20, 1989) .

The largest differences between DNR"s preferred values and
the values arrived at by the Commission®s final approved
procedures are iIin the surface estate and the mineral
resources. Further clarification on surface estate valuation
and procedure for valuing mineral resources follows.

Surface LslLalLe Yaluation Procedures

Because of time and financial constraints the Commission
could not use "best practices™ (i.e. appraisals). Instead,
three geo-panels of appraisers were selected to give coin ions
of value for parcels in their regions. At best the process
was highly judgmental and subjective, but in addition only an
estimated seven to ten minutes was spent on each parcel and
data was limited to that provided by DNR or brought to the
meetings by the appraisers. Because of 1inevitable
differences of opinion between appraisers and the probability
of error due to time and data Hlimitations, the approved
procedures provided for a review and discussion of questioned
values. In the event the review step did not resolve
differences, the Commission could utilize a mediator to
recommend resolution.

The...review_f£cage was never completed and the mediation stage
hpgk

Although problems arose in connection with the operations of
the geo-panels, it was with tne initiation of the review
stage of the approved procedures that the surface estate
valuation process began to break down. Through various
tactics the DNR staff attempted to thwart the proper
implementation of this stage of the surface valuation with
the jJustification that the approved procedure micht result in
increases in values. After several bitterly fought meetings,
the process was allowed to continue with modifications. The
Minority Report chose to ignore the review aspects of the
approved procedures and wrongfully portrays the rcle of the
review appraisers as something added later at the insistence
of attorneys for the plaintiff and intervener.

The Southeast geo-panei was provided a random sampling of the
questioned surface estate values. Or. -he harir of the g Q-

par.vLVc accepted adjustmerit the -initial goi-panel valve for



Southeast, parcels was increased by 3D3,. However, of the 337
sample parcels reviewed more than half (207) were recommended
for further mediation, a step of the originally approved
procedures that never came to fruition.

The Southcentral geo-panel was called iInto review session,
but DNR staff neglected to 1invite the review appraiser.
Although an apology was made to the Commission, the end
result was the reviewer could only be present for a few
hours of one morning. At that time he did present comparable
sales for large parcels which the geo-panel did not know
existed. Once provided this useful large parcel information,
the Southcentral gg.o-paagl recommended five of dsi-, lame
Pfl.rg.els r.e.-ey.amined be increased in value by 68S. If the
southcentral review had been possible, as provided by the
approved procedures, there was a high probability other
similar adjustments would have been made.

A review of the Northern geo-panel was never even initiated.
At this point the Commission was informed by the CNR staff
that funds had been exhausted.

In the course of carrying out the approved procedures it
became apparent the opinion of value approach was seriously
flawed. The State"s appraiser provided the geo-panels during
their deliberations with interpretation of the valuation

instructions for application to actual cases. The review
step disclosed the State"s iInterpretations as not totally
unbiased. During the geo-panels®™ deliberations the State

appraiser reported to the Commission problems between members
of the Southedst panel in coming -0 agreement. Additionally,
the members of the Southcentral geo-panel submitted a
memorandum to the Commission designed to protect their
professional reputations. The memo stated the product of the
abbreviated valuation process was 'not even “preliminary
opinions of value® as commonly understood iIn the appraisal
profession”™ and listed other limitations such as time and
funding and the manner iIn which the State had parcel iced the
land for appraisal (see Commission Report, Appendix B, page

The unfinished process of carrying out the approved
procedures left the Commission with a wide range of surface
estate values -- the adjusted values of the geo-panels
advocated by DNR and the values presented by the review
appraisers advocated by #ule plaintiffs. The c-m.mlss err. chose
a rr.ceiu.::? leadir.a -o a mid-level value betwe».n these



Procedures— Qlor— Valuing Mineral Rgsonmpa - &
Question OFf Most Appropriate Methodology

The National Appraisers Association Standards for determining
fair market value recognised three general approaches: market
-(.PHipJIxafrl,e SAlos.) income (capitalisation of income stream
from the property) and replacement cost. From the beginning
the public member majority of the Commission have insisted
the methodology most appropriate to the type of estate being
valued would be employed and the various Commissioners of DNR
and designees understood this requirement. On September 29,
1987, for example, the then Commissioner of DNR directed the
Division of Geoloaical and Geophysical Surveys (DGGS) to
"assess the quantity and quality of known and potential hard
rock minerals...followed by a resource valuation.” This
value was to "be determined by an independent entity, likely
retained under contract to the department.”

In April 1988 DGGS maps reflecting mineral potentials and
favorability of mineral occurrence on Trust Land were
presented to the Commission. In preparing for the next
phase, the Commission was informed

"assuming it proves impossible to complete an in-
house mineral valuation (for whatever reason), we
will be prepared to proceed with contract
solicitation to complete the work."

The Commission assumed it had approved procedures that
included mineral valuation by outside consultants using the
income approach. This is the point at which DNR decided to
depart from the previously approved procedures and to use
instead the comparable sales approach. The comparable sales
approach was considered totally inappropriate by the public
members as well as the State®s own professional consultant,
(@Or. Harris). Using the wrong approach, DNR first set the
mineral value at zero and later at $16 million. In
commenting on the Commission®s rejection of this value, the
Minority Report author agrees, 'The initial value determined-
-$16 million--admittedly seemed quite Ilow."™ (see Minority
Report, page 16) .

To bring these mineral valuation procedures to a conclusion,
therefore, the plaintiffs and interveners entered iInto a
contract with 1independent consultants as yrovldf: i
originally approved procedures. The Minority Report asserts
wrongfully that the consultants wused ™"a procedure not
previously recommended by the Commissioner or formally
discussed or approved by the Commission.”™ This statement is
an outrageous distortion of the truth. From the very
beginning the Commission has distinguished between

and the methodology selected to implement the prcceaures and
also has always held the most appropriate methodology would
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be used in implementing the procedures. This was formally
reiterated by the Commission and agreed upon by all members

at the July 12, 1989 meeting. “"Fair market value for
purposes of Chapter 48 means utilization of the best
information and myli3QA.03y a.v.a.ilable . (see Commission

Report, page 5, emphasis added).

Designee Swope and the DNR staff, however, have overlooked
this Commission direction. Instead, at the September 5, 1989
meeting the lead DNR staff member emotionally exclaimed

"we have been TfTaithful to the market approach
because that is what the Legislature required.”

(Commission Report, page 5). We have searched the statute in
vain for any such requirement! Stonewalled by DNR staff the
Commission was left with two mineral values ranging from the
unacceptable 'comparable sales" value of $16 million and the
$1.5 billion value arrived at by employing an appropriate
"income™ methodology.

DNR staff have consistently insisted on or returned
inappropriately to reliance upon only one methodology -
comparable sales — and have gone to the extreme of iInsisting
this and nothing else results in fair market value. This
entrenchment 1is clearly because their valuation experience
has been primarily in "ccndemnation litioation”™ (the Minority
Report at least twice, pages 10 and 27, aamits these are the
DNR standards). This is the methodology DNR has always used
and they are most comfortable with. But, the present
ir.ar.g30Li.Q0 Ls_Rat a cor.dem.nation valuation and comrarable
nalnn. arc..17tally 1inappropriate to determining fair market
mealre of 2 r.inerai endowment .

This view of limitations of DNR experience and capability was
shared by DNR1s own expert consultant, Professor Harris, who
also provided porTible explanation for DNR’s very narrow
interpretation. Dr. Karrisdiplomatically worded an
evaluation of the technical expertise of the DNR staff (see
Harris, September 1989, pages 8-9). Of the types of expertise
required for the mineral estate valuation estimates
attempted, he found the DNR staff qualified ™"as to certain
types of deposits...especially well qualified as to regional
knowledge...[but) not highly experienced in estimation
methodology.™ He also noted the possibility of bias or at
least the ™"appearance of conflict of interest,” due to the
State being defendant in litigation.

In his conclusion as to the requirementsfor a process
following "best practices,'” Harris reiterated his evaluation
of the in-house expertise by stating the DGGS work on mineral
endowment would have to be redone. He recommended this work
and the estimation of value not be done in-house. Instead,
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the mineral endowment should be done by contract with the
U.S. Geological Survey (he confirmed USGS could and were
willing to do the work) and the valuation work should be done
by independent economic consultants such as the Center for
Mineral Resource Science in Arizona (lbid. page 10).
Ironically, these recommendations by DNR®"s mineral valuation
expert consultant coincide with the recommendations of the
Commission Chairman made in a memo over two years previously,
June 19, 1987.

In Search of a Resolution:

The task of valuation was far more complex, controversial and
time consuming than anyone had contemplated beforehand. The
public Commission members entered the effort, more than three
years ago, with the belief that fair resolution of the Trust
yg-Luation in Lhfi best interests of Alaska. To not
resolve the 1issue and continue the legal battle could be
disastrous to the well-being of all Alaskans, not just the
primary beneficiaries of the trust. The Commission believed
at the outset that i1t had the latitude to craft a resolution
that could be recommended to the Legislature. This goal was
pursued until mid-1989 when it became apparent DNR and the
public members of the Commission could not achieve accord on
the methode*pay to be used iIn implementing the approved

procedures.

Only at this point did the Commission contemplate amending
the originally approved procedures. At 1i1ts May 16, 1989
meeting the Commission discussed (but did not adopt) a draft
report submitted by the three lawyers iIn the case which noted
"Continuing with the Commission®s currently approved
valuation procedures no longer appears possible™ and also
recommending amended procedures. These would attempt to
narrow the range of values calculated by use of the two sets
of methodology and the Commissioner of DNR would determine a
value within the narrowed ranges.

No progress was made toward narrowing the range and a team
composed of the three lawyers iIn the Weiss case and a DNR
staff member explored the possibility of using negotiation to
arrive at an acceptable value for purposes of set-lerw.-.
The defendants made a token increase (mineral value from 516
to $73 million) and the plaintiffs decreased their value by
$200 million. At the October 1939 Commission meeting the
team announced an impasse leaving a difference of more than
$1.5 billion.



At this point Designee Swope agreed that a resolution setting
forth procedures should be placed before the Commission for a
vote. This was done on November 7th, 1989. The public
members and their alternates stand firm on their final
approved recommendations. We followed the law. We recognize

f£—- divergence of opinion exists. We see it as unfortunate
cgjaplete— cons.ensus was not achieved. However, complete
consensus may never be reached. We feel it is essential to
comp lete_the task of reconstituting the Trust and removing
the threat of continued, litigation and resulting disruption.

12s- urge— the— Commissioner of the Department of Natural
Resources to use the Commission procedures in establishing a
i3 ir. market value for the Mental Health Trust.
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Bradley
4/10/90
Original sponsor(s): REP. MILLER. Boyer, Koponen
IN THE HOUSE BY THE HESS COMMITTEE
CS FOR HOUSE BILL NO. 548 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™"An Act relating to the reconstitution and adminis-

tration of the mental health trust."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.14.011(c) is repealed and reenacted to read:

© The fair market rental value of the land constituting

mental health trust corpus is equal to eight percent of the value of
the 1land selected or patented to the state under sec. 202 of the
Alaska Mental Health Enabling Act. At least every five years, com-
mencing with 1992, the value of the land selected or patented to the
state under sec. 202 of the Alaska Mental Health Enabling Act, shall
be redetermined as follows:

(1) the number of acres of land selected or patented to the
state under sec. 202 of the Alaska Mental Health Enabling Act in each
municipality that assesses land for property tax purposes shall be
divided by the total number of acres of land selected or patented to
the state under sec. 202 of the Alaska Mental Health Enabling Act that
is located iIn municipalities that assess land for property tax pur-
poses; the result of this division is the "weighting factor™;

(2 the weighting factor for each municipality that assess-
es land is multiplied by the average percentage change 1iIn assessed
values for that municipality since that municipality®s assessed values
were used to revalue land selected or patented to the state under

sec. 202 of the Alaska Mental Health Enabling Aft; the result is the

"weighted value change™ for that municipality;

-1- CSHB 548<HESS)

1



1

17
18
19

20

2
23
24
25
26
27
28

29

(©)) all of the weighted value changes must be added

er to arrive at the "revaluation factoi,” expressed as a decimal;

A one plus the “evaluation factor must be multipl

the previous total value of land selected or patented to the state
under sec. 202 of the Alaska Mental Health Enabling Act to arrive at
the redetermined value of land selected or patented to the state under
sec. 202 of the Alaska Mental Health Enabling Act.

Sec. 2. AS 37.14.011 1is amended by adding a new subsection to read:

(d The commissioner of natural resources shall calculate the
redetermined value of the trust under (c¢) of this section and provide
the redetermined value to the commissioner of revenue and the board
established under AS 47.30.661.

Sec.3. AS 38.05 is amended by adding a new section toread:

Sec. 38.05.801. RECONSTITUTION AND ADMINISTRATION OF MENTAL
HEALTH LAND TRUST. (@ The value of all land selected by or patented
to the state under the Alaska Mental Health Enabling Act, as of
September 7, 1987, is $2,243,000,000.

(b) All land within Hlegislative designations on the effective
date of this Act and all land made subject to legislative designations
in the future constitute the corpus of the mental health land trust.

© On reconstitution of the trust under this section, land
selected by cr patented to the state under sec. 202 of the Alaska
Mental Health Enabling Act that is not within legislative designations
is removed from trust status.

@a- The land within legislnt ™ designations that constitutes
the mental health land trust shall be administered for the legisla-
tively designated purposes. The trust shall be compensated for the
use of the mental health trust land for the legislatively designated

purposes under AS 37.14.011.

CSHR 548(HESS) —2-



<e> Before che state may remove land that is part of the menta;

trust corpus from trust status, replacement land, equal 1,

Ild*and 1 T 6 ~ rePlaCement®™ ShaU be <*»*8»«ted mental health
Y« to the trust corpus. Before replacement, the commis-

* oner shall Ildentify the land proposed as replacement land and recom-
-nd the proposed repUcemenc to theescabiished n

e |If the board approves the replacement, the commissioner will

transfer the land to the trust. Ifche boardd
Che board does not approve the

Che 13nd proposed for removal remains in the trust
Sec. 4. AS 38.05.800 1is repealed.
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