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A p r i l  15, 1990

S t a t e  R e p r e s e n t a t i v e s  Max G r u e n b e r g  a n d  P e t e r  Goll, 
c o - c h a i r m e n , H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  99811

De a r  C h a i r m e n  G r u e n b e r g  a n d  G o ll,

W e  h a v e  b e e n  a s k e d  by S a n d y  A r m s t r o n g ,  the 
c o o r d i n a t o r  of our A l a s k a  C h a p t e r  of the N a t i o n a l  
C o u n c i l  for C h i l d r e n ' s  R i g h t s ,  to p r o v i d e  
i n f o r m a t i o n  to you.

1. I n t e r f e r e n c e  w i t h  a c c e s s  ( v i s i t a t i o n )  is a 
n a t i o n a l  p r o b l e m .  V a r i o u s  r e s e a r c h e r s  f i n d  that 
c u s t o d i a l  p a r e n t s  i n t e r f e r e  w i t h  a c c e s s  (visitation) 
in 251 to 50% of  c a s e s  n a t i o n w i d e .  In W a l l e r s t e i n  
a n d  K e l l y ' s  bo o k  e n t i t l e d  " S u r v i v i n g  t h e  B r e a k u p "  
(Basic B o o k s ,  1983), the r e s e a r c h e r s  f o u n d  that some 
c u s t o d i a l  p a r e n t s  p r e v e n t e d  the a c c e s s  of the child 
w i t h  the o t h e r  p a r e n t  out of a n g e r  or s p i t e ,  w h i l e  
in o t h e r  c a s e s ,  c u s t o d i a l  p a r e n t s  m a d e  e x c u s e s ,  such 
as s a y i n g  " J o h n n y  has s o m e t h i n g  e l s e  to do t o d a y , "  
or by d e p r e c a t i n g  the o t h e r  p a r e n t  in f r o n t  of the 
c h i l d .  H a v i n g  so l e  c j s t o d y  is a t r e m e n d o u s  p o w e r ,  
a nd it can be used c o n s t r u c t i v e l y ,  by r e s p e c t i n g  the 
a c t i v e  p a r e n t i n g  of the o ther p a r e n t ,  or it c a n  be 
u s e d  d e s t r u c t i v e l y ,  to u n d e r m i n e  the c h i l d ' s  
r e l a t i o n s h i p  w i t h  the o t h e r  p a r e n t .

2. A c c e s s  (visitation) e n f o r c e m e n t  p r o g r a m s  have 
p r o v e n  v e r y  s u c c e s s f u l  In p l a c e s  w h e r e  t h e y  h a v e  
b e e n  t r i e d .  One e x a m p l e  is the M i c h i g a n  " F r i e n d  of 
the C o u r t "  (FOC) p r o g r a m .  In M i c h i g a n ,  s t a f f  
i n v e s t i g a t e s  a c c e s s  as well as c h i l d  s u p p o r t  
c o m p l a  i n t s .
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M i c h i g a n  c o l l e c t s  m o r e  in c h i l d  s u p p o r t  per  
a d m i n i s t r a t i v e  d o l l a r  than a n y  o t h e r  s t a t e .
Michigan c o l l e c t s  8 8 . 3 3  in s u p p o r t  for e v e r y  d o l l a r  
spent to c o l l e c t .  M i c h i g a n  o f f i c i a l s  s u c h  as D e b b i e  
Stabenow of the H o u s e  of R e p r e s e n t a t i v e s ,  a n d  Dee 
Van Horn, a d m i n i s t r a t o r  of the FOC, c r e d i t  
Michigan's b a l a n c e d  a p p r o a c h  w i t h  this s u c c e s s .

Our N a t i o n a l  C o u n c i l  r e c e i v e d  an a w a r d  for 
convincing P r i n c e  G e o r g e ' s  C o u n t y ,  M a r y l a n d ,  o u t s i d e  
Washington, D . C . ,  to h i r e  a c c e s s  m e d i a t o r s  to 
resolve ac c e s s  (vis i t a t i o n )  c o m p l a i n t s .  W h e n  o n e  
parent c o m p l a i n s ,  the a c c e s s  m e d i a t o r  p h o n e s  or 
meets with the o t h e r  p a r e n t ,  to find o u t  w h y  t h e  
v i s itation o r d e r  is not b e ing f o l l o w e d .  E i t h e r  
parent may f i l e  a c o m p l a i n t .  T h e  C o u n t y  r e p o r t s  an 
80% success r e c o r d  at r e s o l v i n g  t h e s e  c o m p l a i n t s ,  at 
an average s a l a r y  t i m e  of 1 h o ur, 37 m i n u t e s ,  at an 
average cost o f  a b o u t  815 per c a s e .

A p p a r e n t l y ,  j u s t  h a v i n g  s o m e o n e  in a u t h o r i t y  care 
enough about t h e s e  i s s u e s  to c o n t a c t  th* o t h e r  
parent, and to h e l p  e d u c a t e  p a r e n t s  a b o u t  t h e i r  
r e s p o n s i b i l i t i e s ,  s e n d s  a p o w e r f u l  m e s s a g e .
All o w i n g  p h o n e  O R  f a c e - t o - f a c e  m e e t i n g s  p r o v i d e s  
flexibility for the p r o g r a m .

3. The b e n e f i t  of  a c o n t i n u i n g  r e l a t i o n s h i p  of 
c h ildren w i t h  b o t h  p a r e n t s  a f t e r  s e p a r a t i o n  a n d  
divorce is v i t a l l y  i m p o r t a n t  to c h i l d r e n .  A 
divorcing s p o u s e  m a y  never w a n t  to see the o t h e r  
spouse again, but c h i l d r e n  do not lose t h eir l o n g i n g  
for the " a b s e n t "  p a r e n t  ev e n  y e a r s  a f t e r  the 
divorce, a c c o r d i n g  to r e s e a r c h  by John G u i d u b a l d i ,  
Kent State U n i v e r s i t y ,  K e nt, O h io, who has c o n d u c t e d  
the largest (699 c h i l d r e n )  s t u d y  of c h i l d r e n  of 
divo r c e  in the c o u n t r y .  G u i d u b a l d i  r e c o m m e n d s  m o r e  
access to the n o n - c u s t o d i a l  p a r e n t  than Is c u r r e n t l y  
gener a l l y  p r o v i d e d  as one m e a n s  of h e l p i n g  c h i l d r e n  
of divorce. H i s  f i n d i n g s  that d i v o r c e  is a l o n g­
time s t ressor of c h i l d r e n ,  a n d  that c h i l d r e n  l o n g  
for the " a b s e n t "  p a r e n t  e v e n  y e a r s  a f t e r  the d i v o r c e  
is supported by W a l l e r s t e i n  and Kelly, and o t h e r  
r e s e a r c h e r s .

4. Bill N u m b e r  CS for H o u s e  Bill N u m b e r  536 is a 
reasonable a p p r o a c h  to h e l p i n g  c h i l d r e n  of 
separation and d i v o r c e .  S e c t i o n  ( (B))((2)) ((f )} of 
the bill, w h i c h  lets a c h i l d  13 or o l der r e f e r  a 
person with c u s t o d y  or v i s i t a t i o n  rights to the 
project, is g o o d ,  b e c a u s e  v i s i t a t i o n  is a c h i l d ' s  
r i g h t , as wel 1 .



The bill w o u l d  c r e a t e  a n  A d v i s o r y  C o u n c i l  on 
which two n o n - c u s t o d i a l  a n d  two c u s t o d i a l  p a r e n t s  
would join with a l e g i s l a t o r ,  p e r s o n  e x p e r i e n c e d  in 
m e d iation, and a r e p r e s e n t a t i v e  of the judicial 
branch, Because c u s t o d i a l  a n d  n o n - c u s t o d i a l  p a r e n t s  
have keen p e r s p e c t i v e  on the p r o b l e m s  the C o u n c i l  
would examine, the C o u n c i l  w o u l d  s e e m  to have 
e xcellent ba l a n c e .

In Michigan a n d  P r i n c e  G e o r g e ' s  C o u n t y ,  t h e r e  are 
open referrals, w i t h o u t  h a v i n g  to f i r s t  sc r e e n  t h e m  
by the judiciary. T h i s  is i m p o r t a n t  to the s p e e d y  
res o l u t i o n  of as m a n y  c o m p l a i n t s  as p o s s i b l e .

Thank you bo t h  for y o u r  s u p p o r t  y o u  can give to 
this bill, w hich w i l l  do so m u c h  to h e l p  k e e p  A l a s k a  
c h i l d r e n  "out of the m i d d l e "  of b a t t l e s  b e t w e e n  
their parents. If y o u  w o u l d  l i k e  a d d i t i o n a l  
information, p l e a s e  let me know.

Thank you for h e l p i n g  to s t r e n g t h e n  the A m e r i c a n  
family.

S i n c e r e l y  yours,

DLL/vdd
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Article IV The Judiciary

Article IV 
The Judiciary

Section 1 - Judicial Power and Jurisdiction.
The  jud i c i a l  powe r  o f  Ihc S la te  is vested in a su p r eme  cour t ,  a supe r i or  
court ,  and  the courts establ i shed by Ihc legis lature.  T h e  jur i sd ict ion o f  
cour ts  sha l l  be  presc r ibed by law. Th e  cour t s sha l l  const i tute a unif ied 
jud ic i a l  system f o r  ope ra t i o n  and admin is t r a t i on .  Judici a l  districts shal l  
be  estab l i shed by law.

Section 2 - Supreme Court.
( a )  T h e  s up r eme  cou r t  sha l l  be  the highest cou r t  o f  the State,  wi th f inal  
appe l l a t e  jur isdict ion.  It sha l l  consist o f  three just ices,  on e  o f  whom is 
chie f  just ice.  T h e  numbe r  o f  just ices may  be increased by l aw upon the 
request o f  the su p r eme  court .

( b )  T h e  ch ie f  j ust ice sha l l  be sel ected f r o m  among  the just ices o f  the 
sup reme  cour t  by a ma jo r i t y  vote  o f  the just ices.  H i s  t e rm o f  o f f i ce  as 
chie f  j ust ice is three years.  A  just i ce may  serve m o r e  than one  te rm as 
chie f  jus t i ce  but he may not serve consecut i ve t e rms in that off ice. 
[Amendmen t  app roved Augus t  2 5 , 1 9 7 0  - Ef fec t i ve  O c t o b e r  1 0 , 1 9 7 0 ]

Section 3 - Superior Court.
The  supe r i o r  cour t  sha l l  be  the tr ial  cour t  o f  gene ra l  j u r i sd ic t ion  and shal l  
consist o f  f ive judges.  T h e  numbe r  o f  j udges  may be  changed by law.

Section 4 - Qualifications of Justices and Judges.
Sup r eme  cou r t  just ices and supe r i o r  cou r t  judges  sha l l  be  cit izens o f  the 
Un i t ed  States and o f  the State, l icensed l o  pract ice l aw in the Stale ,  and 
possess ing any addi t i onal  qua l i f ica t i ons  prescr ibed by law. Judges o f  
o the r  cour t s sha l l  be sel ected in a mann e r ,  f o r  terms, and with qua l i f i ca ­
t ions p resc r ibed  by law.

Section 5 - Nomination and Appointment.
The  go v e r n o r  sha l l  f i l l  any vacancy in an o f f ice o f  s up r eme  cour t  just ice 
o r  s up e r i o r  cour t j udge  by appo in t ing one  o f  two o r  m o r e  persons 
nomina ted  by the jud ic ia l  counci l .

The Judiciary Article IV

Section 6 - Approval or Rejection.
Each s up r eme  cou r t  j ust ice and supe r i o r  cour t j udge  sha l l ,  in the m a n ­
ne r  p rov ided  by law,  be  subject to app rov a l  o r  r e j ect i on on  a nonpa rt i san 
ba l l o t  at the f i rst gene ra l  e l ec t i on held mor e  than three yea rs  a f te r  his a p ­
po in tment .  The rea f t e r ,  each sup r eme  cour t  j ust ice sha l l  be subject to a p ­
p ro va l  o r  r e j ec t i on in a l i ke  m ann e r  every tenth year ,  and each supe r i o r  
cour t  j udge,  every sixth year .

Section 7 - Vacancy.
The  o f f i ce  o f  any s up reme  cou r t  j ust ice o r  supe r i o r  cour t  j udge  becomes  
vacant ninety days a f t e r  Ihc e l ec t i on at which he is re j ected by a ma jo r i t y  
o f  those  vot ing on  the quest ion,  o r  f o r  which he fai ls to f i le his de c l a ra ­
t ion o f  candidacy to  succeed himsel f .

Section 8 - Judicial Council.
The  jud ic i a l  counc i l  sha l l  consist o f  seven membe rs .  T h r e e  at to rney 
m em be r s  sha l l  be appo in ted  f o r  sLx-ycar t erms by the gove rning body o f  
the o rg an i z ed  state bar .  T h r e e  non -at t o rney  membe r s  sha l l  be  appo inted 
f o r  s i x-year  t e rms by  the g ove rn o r  subject  to con f i rmat i on  by a ma jo r i t y  
o f  the membe r s  o f  the legis la ture in j o in t  session. Vacanc ie ssha l l  be f i l l ed 
f o r  the unexpi red te rm  in l i ke  manne r .  Appo in tmen ts  sha l l  be  made  with 
due  cons idera t i on  t o  a re a  rep resenta t i on  and wi thout  r ega rd  to po l i t ica l  
a f f i l i a t i on .  T h e  ch ie f  j us t i ce  o f  the sup r eme  cour t sha l l  be cx -o f f i c i o  the 
seventh m em be r  and cha i rman o f  the judic ia l  counci l .  N o  m em b e r  o f  Ihc 
jud i c i a l  counci l ,  except the ch ie f  just ice ,  may ho ld any  o the r  o f f i ce  o r  p o s i ­
t ion o f  p ro f i t  unde r  the Un i t ed  States o r  the State. T h e  jud ic i a l  counci l  
sha l l  act by concu r r ence  o f  f o u r  o r  m o r e  membe rs  and according to ru les 
which it adopts.

Section 9 - Additional Duties.
The  jud ic i a l  counci l  sha l l  conduct studies f o r  impro vement  o f  Ihc a d ­
min i s t ra t i on o f  just ice ,  and mak e  repo r t s  and r ec ommenda t i on s  to the 
s up r eme  cou r t  and tg the legi s l a ture at intervals o f  no t  m o r e  than two 
year s.  T h e  jud ic i a l  counci l  sha l l  p e r f o rm  o ther  dut ies assigned by law.

Section 10 - Commission on Judicinl Conduct.
The  C omm i s s i o n  on  Judic i a l  Conduc t  sha l l  consist o f  n ine membe r s ,  as 
fo l l ows :  three pe r sons  who a r c  just ices o r  j udges o f  state courts ,  e lected 
by tbc just ices and judges o f  state courts ;  three membe r s  who have 
pract iced law in this state f o r  ten year s,  appo inted by the gove rno r  f r om
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CHILD SUPPORT ENFORCEMENT DIVISION t o l l  f r e e  ala9KA:o:o-478-33CO

March 27, 1990

Representative Johnny E l l  1s 
Alaska State Leg is la tu re 
P.O. Box V
Juneau, Alaska 99811

Subject: Visitation Mediation
HB 538

Dear Johnny:
You requested c l a r i f i c a t i o n  o f  the Child Support Enforcement D iv is ion 's  (CSED) 
pos i t ion  on r e f e r r a l s  to the v i s i t a t i o n  mediation p ro je c t .  CSED f u l l y  
supports the goal o f  Increased compliance with court  orders f o r  ch i ld  support 
and v i s i t a t i o n .  We are ce r ta in ly  w i l l ing  to provide Information about other 
publ ic serv ices ava i lab le  to the fam i l ie s  we serve. When HB 538 1s 
Implemented, we w i l l  be happy to add an announcement about the p ro jec t  on our 
KIDS telephone system; caseworkers on th e i r  own v o l i t i o n  may a lso suggest to 
parents with v i s i t a t i o n  concerns that one o f  t h e i r  options 1s to ava i l  
themselves o f  any se rv ice o r  p ro jec t  created by HB 538. However, f o r  the 
fo l lowing reasons, Indiv idua l parents have the re spon s ib i l i t y  o f  making such 
contacts d i r e c t l y ,  by t h e i r  own choice.
The Child Support Enforcement Div is ion 1s r e s t r i c ted  by the conditions o f  i t s  
Federal funding to a c t i v i t i e s  that are d i r e c t l y  connected with the enforcement 
o f  ch i ld  support. We cannot require that parents pa r t ic ip a te  In v i s i t a t i o n  
mediation as a condition o f  receiving ch i ld  support se rv ices ,  o r  contact any 
public o r  p r iva te  agency to r e f e r  a case f o r  v i s i t a t i o n  mediation.
Federa l ly-funded State ch i ld  support agencies have been advised over the years 
to avoid the levy o f  any e x p l i c i t  o r  Im p l ic i t  cooperation requirements on 
c l i e n t s  f o r  any purpose other than f inanc ia l  support enforcement. To avoid 
any dispute with the U.S. Department o f  Health and Human Services and our 
Federal auditors on the question o f  whether the agency i s  u t i l i z i n g  I t s  
resources f o r  purposes that are not d i r e c t l y  connected with chi ld support 
enforcement, we requested that the language o f  HB 538 not reference th is  
agency. When Kimberly Homme and I spoke on the phone sh o r t l y  a f t e r  the b i l l  
was Introduced, I asked her that we be removed from the b i l l  f o r  these 
reasons, but I apparently f a i l e d  to make c l e a r  that tha t  Included a l l  
re ferences to CSED. We stopped tracking HB 538 at that po in t ,  and 1t was only 
l a t e r  that I learned in d i r e c t ly  that CSED had been removed only from the 
advisory counci l .

JUNEAU FIELD OFFICE STATE OFFICE E ' J I LD INQ .  V t n  F l O O P  FAIRBANKS F I E L D  OFt'CE  £75 7>h A V EN U E  S W O N  3
PHONE 1907) 465-2337 JUNEAU. ALASKA 99811 PhONE (90714512830 FAMBAN*$ A L A S K A  J573»



Representative Johnny El 11s 

Re: Visitation Mediation 

March 27, 1990 

Page 2 of 2
t

I certainly apologize to you and to Kimberly for any confusion. With 
hindsight, I recognize that I should have followed up n\y conversation with a 

letter to assure that we each had the same understanding about the position 

the Division needed to take.

When you and I spoke late last year about your Interest 1n doing something In 
this area, I remember saying to you that I felt sure our enforcement workers 
would be happy to have a service to recommend to people who asked for help on 

visitation Issues, I haven't changed n\y opinion on that, but 1 hope this 

letter clarifies why CSED should not have a formal role in HB 538.

Please let me know of any further questions you or Kimberly have.

Sincerely,

Linda Langston 
Director

LL:AAL:akJ 

FN: 33121



6-2238EdL a u te r b a c h

TO: CSHB 538(HESS)

Page 1, l i n e  27 , a f t e r  " a g e n c y . " :

I n s e r t  "A p e r s o n  who i s  i n v o l v e d  i n  a d i s p u t e  c o n c e r n i n g  c h i l d  v i s i t a ­

t i o n  i s s u e s  may a p p l y  t o  t h e  o f f i c e  o f  p u b l i c  a d vo ca c y f o r  m e d i a t i o n  o f  t h e  

d i s p u t e  w i t h o u t  a r e f e r r a l  f r om  th e  ag en c y o r  a c o u r t .  The a d v i s o r y  c o u n ­

c i l  e s t a b l i s h e d  u n d e r (d ) o f  t h i s  s e c t i o n  may recommend t h a t  t h e  o f f i c e  o f  

p u b l i c  a d v o c a c y g i v e  g r e a t e r  p r i o r i t y  t o  m e d i a t i o n  o f  d i s p u t e s  r e f e r r e d  t o
•i

i t  b y t h e  ag en c y o r  a c o u r t  t h a n  t o  d i s p u t e s  t h a t  a r e n o t  r e f e r r e d  t o  i t  b y 

t h e  agency o r  a c o u r t . "

A M E N D M E N T
OFFERED IN THE HOUSE

- 1 - 3/7/90



6-2238Ea
L a u t e r b a c h

TO: CSHB 538 (HESS)

Page 2 , l i n e  18, a f t e r  " g o v e r n o r " :

I n s e r t  t h e  g o v e r n o r  may n o t  a p p o i n t  a p e r s o n  u n d e r t h i s  p a r a g r a p h  

who , a t  t h e  t im e  o f  a p p o i n tm e n t ,  i s  i n  a r r e a r s  on c h i l d  s u p p o r t  paymen ts i n  

any s t a t e  o r  i s  a p a r t y  i n  a p r o c e e d i n g  t h a t  i n c l u d e s  c h i l d  c u s t o d y  o r  

v i s i t a t i o n  i s s u e s "

•l

A M E N D M E N TOFFERED IN THE HOUSE

-  1- 3 / 6 / 9 0



I/ 6-2238EbL a u te r b a c h

TO: CSHB 538 (HESS)

Page 1, l i n e  21 , a f t e r  " m e d i a t i o n . " :

I n s e r t  "The d e m o n s t r a t i o n  p r o j e c t  s h a l l  be l o c a t e d  i n  and s e r v e  

r e s i d e n t s  o f  t h e  j u d i c i a l  d i s t r i c t  o f  t h e  s t a t e  d e t e rm i n e d  by t h e  o f f i c e  t o  

have th e g r e a t e s t  c a s e l o a d  r e l a t i n g  t o  d i v o r c e  and d i s s o l u t i o n . "

A M E N D M E N TOFFERED IN THE HOUSE

- 1 - 3/6/90



March 7 - HESS Discussion Summary of HB 538 - Child Visitation 
Mediation Project

Mediation concepts vary between individuals.

Brandt McGee (from Office of Public Advocacy-OPA) supports the bill.
Would like to see it in Anchorage for reduction of administrative 

costs and easier management of the program since the contract would be 
managed by OPA.

The project should be mandatory and have a "hammer'' or consequence 
refusal to participate in mediation.

Dads Againsts Discrimination (DADS)
Jim Colver supports bill. He wants to see self-referrals 

incorporated.
He would like to see a professional counselor on advisory committee. 
He believes that just an accusation of domestic violence is not 

enough evidence for a person to receive a waiver from participation in 
mediation.

Alaska Family Support Group
Steve Strube supports the bill. He wants an opportunity for people 

to refer themselves to the mediation project.

Alaska Network on Domestic Violence and Sexual Assault
Cindy Smith wants the participation to be voluntary in all cases.
She would like to see a change in the bill such as "The CSED agency 

or court may not refer a dispute for mediation if there has been domestic 
violence as defined in AS 18.66.900."

Alaska Women's Commission
Ruth Lister would like a member from the Council on Domestic 

Violence or from a shelter program staff to be on the advisory council.
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F O R E W O R D

T h i s  r e p o r t  is a b o u t  c h i l d r e n  w h o  a r c  h u r t i n g .

C o n s i d e r  t h i s  t y p i c a l  s c e n e  t h a t  o c c u r s  a l m o s t  d a i l y  i n  c r o w d e d  c o u r t r o o m s  
a c r o s s  N o r t h  C a r o l i n a . . .

M a n y  o f  t h o s e  p r e s e n t  h a v e  b e e n  i n  c o u r t  b e f o r e  a n d  a r c  b a c k  b e c a u s e  t h e i r  
c a s e s  w e r e  n o t  r e a c h e d .  T h e  c o u r t  d o c k e t s  a r e  c r o w d e d .

T w o  o f  t h o s e  p r e s e n t  a r e  c h i l d r e n  o f  a b r o k e n  h o m e .  W e  c a n  c a l l  t h e m  
J o h n n y  a n d  A n n .  J o h n n y  i s  t w e l v e  y e a r s  o l d .  H i s  s i s t e r  A n n  is t e n .

A  m a n  i n  u n i f o r m  s a y s :  " A l l  ’ r i s e . "

A  j u d g e  e n t e r s  a n d  t a k e s  h i s  p l a c e  b e h i n d  t h e  b e n c h .  A f t e r  e v e r y o n e  is 
s e a t e d ,  h e  n o t i c e s  J o h n n y  a n d  A n n .  H e  c a n  b a r e l y  s ec  t h e i r  s m a l l  f a c e s  a b o v e  t h e  
b a c k  o f  t h e  f r o n t  r o w  o f  s c a t s .  H e  w o n d e r s  a b o u t  t h e i r  p r e s e n c e .

T h e  c h i l d r e n  t h i n k  a b o u t  t h e i r  p a r e n t s  a s  t h e y  w a t c h  t h e  j u d g e  c a l l  the  
c a l e n d a r .

T h e y  h a v e  j u s t  s p e n t  a  g r e a t  w e e k e n d  w i t h  t h e i r  f a t h e r .  H e  a s k e d  f o i  
a s s u r a n c e  f r o m  t h e m  t h a t  t h e y  w a n t e d  t o  c o m e  a n d  l i v e  w i t h  h i m .  H e  h a d  g i v e n  
e a c h  a n e w  b i c y c l e .  T h e y  d i d  w a n t  t o  c o m e  a n d  l i v e  w i t h  h i m  a n d  t h e y  h a d  s a i d  
so .  T h e y  d i d n ’ t t e l l  h i m  t h a t  t h e y  w a n t e d  to  l i v e  w i t h  M o m  t o o .

B e f o r e  t h e y  l e f t  f o r  t h e  w e e k e n d  t h e i r  m o t h e r  h a d  a s k e d  f o r  a s s u r a n c e  t h a t  
t h e  c h i l d r e n  w a n t e d  t o  r e m a i n  w i t h  h e r .  S h e  h a d  j u s t  d i s c u s s e d  a  b e a c h  t r i p  w i t h  
t h e m  f o r  n e x t  s u m m e r .  T h e y  d i d  w a n t  t o  l i v e  w i t h  h e r  a n d  h a d  s a i d  so .  T h e y  
d i d n ’ t t e l l  h e r  t h a t  t h e y  w a n t e d  t o  l i v e  w i t h  D a d  to o .

T h e  j u d g e  h e a r s  s e v e r a l  m a t t e r s  b e f o r e  l u n c h .  A s  h e  p r e p a r e s  t o  l e a v e  t h e  
c o u r t r o o m  f o r  l u n c h ,  h e  s e c s  a  n u m b e r  o f  g r o w n  f o l k s  g a t h e r i n g  a r o u n d  t h e  t w o  
c h i l d r e n .  T h e  c h i l d r e n  s e e m  a n x i o u s .  T h e  g r o w n  f o l k s  s e e m  d e t e r m i n e d .

T h e  j u d g e  l e a v e s  t h e  c o u r t r o o m  b e c a u s e  h e  d o e s n ’ t f e e l  t h a t  i t  is p r o p e r  t o  
s t a y  a n d  l i s t e n .  I t  o c c u r s  t o  h i m  a g a i n  t h a t  t h e  c o u r t r o o m  is n o t  a  g o o d  p l a c e  t o  
d e t e r m i n e  c h i l d  c u s t o d y  m a t t e r s .  P e r h a p s  he  c o u l d  t a l k  t o  t h e  p a r t i e s  a n d  t h e i r  
a t t o r n e y s  a f t e r  l u n c h .  H e  t h i n k s  a b o u t  w h a t  h e  c a n  s a y  o r  d o .  H e  t h i n k s  a b o u t  
o t h e r  c h i l d r e n  w h o  h a v e  p a s s e d  t h r o u g h  h i s  c o u r t r o o m . . .  h e  t h i n k s  a b o u t  
a l t e r n a t i v e s .

T h i s  r e p o r t  is a b o u t  a l t e r n a t i v e s .



I

P o w e r f u l  c u r r e n t s  o f  s o c i a l  c h a n g e  h a v e  w o r k e d  a  r e v o l u t i o n  i n  d o m e s t i c  
l a w  d u r i n g  t h e  p a s t  d e c a d e ;  d u r i n g  t h a t  t i m e .  N o r t h  C a r o l i n a  a d o p t e d  t h e  U n i f o r m  
C h i l d  C u s t o d y  J u r i s d i c t i o n  A c t ,  a  " n o  f a u l t "  d i v o r c e  s t a t u t e ,  a n d  a n  A c t  p r o v i d i n g  
f o r  t h e  f a i r  d i s t r i b u t i o n  o f  m a r i t a l  a s s e t s  u p o n  d i v o r c e  b y  r e c o g n i z i n g  t h e  v a l u e  o f  
a h o m e m a k e r  s p o u s e ' s  c o n t r i b u t i o n s  t o  t h e  m a r r i a g e .  A n t e n u p t u a l  a g r e e m e n t s  a r e  
n o w  r e c o g n i z e d  a n d  r e g u l a t e d  b y  s t a t u t e .

I n  t h e  a r e a  o f  c h i l d  p l a c e m e n t  a n d  c u s t o d y  d e c i s i o n s ,  t h e  l a s t  v e s t i g e s  o f  t h e  
" m a t e r n a l  p r e f e r e n c e "  r u l e  w e r e  r e p e a l e d ,  j o i n t  c u s t o d y  w a s  e x p r e s s l y  r e c o g n i z e d  as 
a n  o p t i o n ,  a n d  t h e  v i s i t a t i o n  r i g h t s  o f  g r a n d p a r e n t s  w e r e  a d d r e s s e d .  D e s p i t e  t h i s  
l e g i s l a t i v e  a c t i v i t y ,  f u r t h e r  c h a n g e s  i n  t h e  t r a d i t i o n a l  m e t h o d s  o f  d e c i s i o n - m a k i n g  
w e r e  d e m a n d e d ,  as  b o t h  t h e  p r o f e s s i o n a l  a n d  p o p u l a r  l i t e r a t u r e  b e g a n  t o  d o c u m e n t  
a n d  p u b l i c i z e  t h e  h a r m f u l  e f f e c t s  o f  u s i n g  t h e  a d v e r s a r y  s y s t e m  t o  m a k e  p l a c e m e n t  
d e c i s i o n s .  T h e r e  is g e n e r a l  a g r e e m e n t  t h a t  " i n  t h e  l o n g  r u n  a  c u s t o d y  b a t t l e  
s e v e r e l y  v i c t i m i z e s  t h e  c h i l d r e n  i n v o l v e d ,  c r e a t e s  l i f e l o n g  h o s t i l i t i e s  a n d  d i s t r u s t  
b e t w e e n  p a r e n t s  a n d  c h i l d r e n ,  as  w e l l  a s  b e t w e e n  t h e  t w o  a d u l t s ,  a n d  s q u a n d e r s  t h e  
m e n t a l ,  e m o t i o n a l ,  a n d  f i n a n c i a l  r e s o u r c e s  o f  t h e  f a m i l y . 1 " M o r e  p e o p l e  a r e  
r e s o r t i n g  t o  t h e  c o u r t s  t o  s e t t l e  t h e  q u e s t i o n  o f  h o w  t o  r e s t r u c t u r e  t h e i r  f a m i l i e s .  
T h i s  n o t  o n l y  t h r e a t e n s  t o  s c a r  a  l a r g e  n u m b e r  o f  o u r  c h i l d r e n  w h o  e n d  u p  b e i n g  
p s y c h o l o g i c a l l y  b a t t e r e d  b y  t h e  e n r a g e d  p a r e n t s  a n d  t h e  c a l l o u s  a p p r o a c h  o f  t h e  
a d v e r s a r y  s y s t e m ,  i t  a l s o  p u t s  a  t r e m e n d o u s  b u r d e n  o n  t h e  j u d g e . " 3

I n  t h e  t r a d i t i o n a l  a d v e r s a r y  s y s t e m  s e t t i n g ,  a d e f i n i t e  w i n - l o s c  c o m p o n e n t  
m a k e s  a d v e r s a r i e s  a n d  c o m p e t i t o r s  o f  t h e  p a r e n t s  a n d  d r a w s  t h e i r  a t t e n t i o n  f r o m  
t h e  p o l a r  s t a r  o f  t h e  c h i l d ’ s b e s t  i n t e r e s t s .  I n  a  l i t i g a t i o n  s e t t i n g ,  c h i l d  c u s t o d y  is 
o n l y  p a r t  o f  a b r o a d e r  s e t  o f  e c o n o m i c  i s s u e s ,  s u c h  a s  c h i l d  s u p p o r t ,  a l i m o n y ,  
d i v o r c e ,  a n d  a  d i v i s i o n  o f  m a r i t a l  p r o p e r t y .  U n l e s s  s e v e r e d  f r o m  t h o s e  i s s u e s ,  
c u s t o d y  a n d  v i s i t a t i o n  d e c i s i o n s  m a y  b e c o m e  b a r g a i n i n g  c h i p s  i n  t h e  o v e r a l l  
n e g o t i a t i o n s .

Wc  h a v e  r e c e n t l y  b e g u n  to  r e a l i z e  t h e  c o n t i n u i n g  d a m a g e  l i t i g a t i o n  i n f l i c t s  
o n  t h e  r e o r g a n i z i n g  f a m i l y  u n i t .  U n l i k e  n o n - d o m e s t i c  c a s e s  i n  w h i c h  t h e  p a r t i e s  
n o r m a l l y  n e e d  h a v e  n o  p o s t - t r i a l  c o n t a c t ,  t h e  c h i l d ’ s c a r e t a k e r s  w i l l  n e e d  to  
c o o p e r a t e  i n  m a t t e r s  i n v o l v i n g  t he  c h i l d ’ s b e s t  i n t e r e s t s  f o r  y e a r s .  I f  t h e y  a r c  
u n a b l e  t o  d o  s o ,  t h e  d a m a g e  t o  t h e  c h i l d  i s  l i m i t l e s s .  R a t h e r  t h a n  p r e p a r i n g  p a r e n t s  
f o r  l i f e  a f t e r  c o u r t ,  t r a d i t i o n a l  l i t i g a t i o n  o f t e n  l e a v e s  f e s t e r i n g  w o u n d s  w h i c h  l e a d  
n o t  o n l y  t o  f u t u r e  t u r m o i l  a n d  d i s r u p t i o n ,  b u t  t o  r e l i t i g a t i o n .

I n  a n  e r a  o f  h i g h  d i v o r c e  r a : e s  a n d  i n c r e a s e d  c u s t o d y  l i t i g a t i o n ,  p r a c t i c a l  
c o n s i d e r a t i o n s  r e q u i r e  t h a t  w c  a c k n o w l e d g e  l e n g t h e n i n g  d o c k e t s  a n d  r e s u l t i n g  t r i a l  
d e l a y s ,  a n  i n c r e a s e  in  n o n - d o m e s t i c  l i t i g a t i o n  w i t h  i n c r e a s i n g  d e m a n d s  o n  c o u r t  
r e s o u r c e s ,  a n d  r i s i n g  a t t o r n e y  f e e s .  D o t h  p u b l i c  p r e s s u r e s  a n d  t h e  e f f o r t s  o f  c o u r t  
p r o f e s s i o n a l s  h a v e  l e d  t o  a m o v e m e n t  t o w a r d  a l t e r n a t i v e s  t o  t r a d i t i o n a l  m e t h o d s  o f  
d i s p u t e  r e s o l u t i o n .  I n  t h e  a r e a  o f  c h i l d  c u s t o d y ,  3 l l  o f  t h e  a b o v e  c u r r e n t s  m e t  in  
1 9 8 3  w h e n  t h e  G e n e r a l  A s s e m b l y  v o t e d  t o  e s t a b l i s h  a n d  f u n d  a c h i l d  c u s t o d y  
m e d i a t i o n  p i l o t  p r o g r a m  in M e c k l e n b u r g  C o u n t y .  M e d i a t i o n  is a  m e t h o d  o f  
r e s o l v i n g  d i s p u t e s  in  w h i c h  a n e u t r a l  t h i r d  p a r t y  h e l p s  p a r t i e s  in  c o n f l i c t  d e f i n e
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t h e  i s s u e s  i n v o l v e d ,  t a l k  a b o u t  t h e i r  d i f f e r e n c e s  o f  o p i n i o n ,  a n d  r e a c h  t h e i r  o w n  
a g r e e m e n t .  I n  t h e  c o n t e x t  o f  c u s t o d y  d i s p u t e s ,  t h e  g o a l  o f  m e d i a t i o n  is a 
' p a r e n t i n g  a g r e e m e n t , *  s e t t i n g  o u t  c u s t o d y  a n d  v i s i t a t i o n  t e r m s  a n d  c o n d i t i o n s .  I n  
t h e  M e c k l e n b u r g  p r o g r a m ,  m e d i a t o r s  w e r e  p r o v i d e d  t h r o u g h  a  c o n t r a c t  w i t h  U n i t e d  
F a m i l y  S e r v i c e s ,  a U n i t e d  W a y  a g e n c y .  M e c k l e n b u r g ' s  p r o g r a m  w a s  e v a l u a t e d  b y  
t h e  N o r t h  C a r o l i n a  B a r  A s s o c i a t i o n  C o m m i t t e e  o n  D i s p u t e  R e s o l u t i o n  i n  1 9 8 6 .  T h e  
c o m m i t t e e ' s  J a n u a r y  1 9 8 7  S t u d y  a n d  E v a l u a t i o n  n o t e d  t h e  e n t h u s i a s t i c  r e c e p t i o n  b y  
b e n c h  a n d  b a r ,  a n d  r e c o m m e n d e d  t h a t  t h e  M e c k l e n b u r g  p r o g r a m  c o n t i n u e  as  a 
' m a n d a t o r y  p r e r e q u i s i t e  t o  c h i l d  c u s t o d y  l i t i g a t i o n , "  a n d  t h a t  m e d i a t i o n  " b e  m a d e  
a v a i l a b l e  i n  o t h e r  j u d i c i a l  d i s t r i c t s  i f  t h e y  a r e  w i l l i n g  t o  m a k e  a c o m m i t m e n t  t o  
t h e  t r a i n i n g  a n d  r e t e n t i o n  o f  h i g h  q u a l i t y  m e d i a t o r s . *  S e n a t o r  H e l e n  M a r v i n  o f  
G a s t o n i a  i n t r o d u c e d  l e g i s l a t i o n  d u r i n g  t h e  1 9 8 7  G e n e r a l  A s s e m b l y  s e s s i o n  t o  
e s t a b l i s h  c u s t o d y  m e d i a t i o n  p r o g r a m s  a c r o s s  t h e  s t a t e .  D e s p i t e  h e r  e f f o r t s ,  
b u d g e t a r y  c o n s i d e r a t i o n s  a n d  t h e  l a c k  o f  h i g h l y  t r a i n e d  m e d i a t o r s  m a d e  it  
i m p r a c t i c a l  t o  e x p a n d  t h e  M c c k l c n b u r g - t y p c  m o d e l  s t a t e w i d e  a t  t h a t  t i m e .  G a s t o n  
C o u n t y  ( J u d i c i a l  D i s t r i c t  2 7 - A )  w a s  a d d e d  a s  a p i l o t  d i s t r i c t  a n d  a p r o g r a m  b e g a n  
t h e r e  i n  D e c e m b e r  1 9 8 7 . 4

T h e  e n a b l i n g  l e g i s l a t i o n  ( 1 9 8 7  N . C .  Scss .  L a w s ,  C .  8 3 0 ,  s. 1 6 ( d ) )  p r o v i d e d  in  
p a r t  t h a t :

T h e  A d m i n i s t r a t i v e  O f f i c e  o f  t h e  C o u r t s  s h a l l  r e c o m m e n d  t o  t h e
1 9 8 9  G e n e r a l  A s s e m b l y  a  s t a t e w i d e  c u s t o d y  m e d i a t i o n  p r o g r a m ,  o r  i t
s h a l l  r e c o m m e n d  t h a t  t h e  p i l o t  p r o g r a m s  be  a l l o w e d  t o  e x p i r e .

I n  r e s p o n s e  t o  t h a t  m a n d a t e ,  D i r e c t o r  F r a n k l i n  F r e e m a n  e s t a b l i s h e d  a n  
a d v i s o r y  c o m m i t t e e  t o  c o n s i d e r  t h e  r o l e  t h a t  m e d i a t i o n  m i g h t  f i l l  i n  t h e  c o u r t s .  
T h i s  c o m m i t t e e  w a s  c o m p r i s e d  o f  e i g h t  d i s t r i c t  c o u r t  j u d g e s  f r o m  e a c h  d i v i s i o n  
a c r o s s  t h e  s t a t e  -  f r o m  u r b a n ,  s e m i - u r b a n ,  a n d  r u r a l  a r e a s ,  f r o m  s i n g l e - c o u n t y  a n d  
m u l t i - c o u n t y  d i s t r i c t s  -  i n  s h o r t ,  a  g r o u p  r e p r e s e n t a t i v e  o f  o u r  c o u r t  s y s t e m .  J a n e t  
M a s o n  o f  t h e  I n s c i t u t e  o f  G o v e r n m e n t  s e r v e d  a s  a n  e x  o f f i c i o  n o n - v o t i n g  c o m m i t t e e  
m e m b e r ,  w i t h  K a t h y  S h u a r t  o f  t h e  A d m i n i s t r a t i v e  O f i c c  o f  t h e  C o u r t ’ s D i v i s i o n  o f  
M a n a g e m e n t  S u p p o r t  s e r v i n g  a s  s t a f f .  T h e  c o m m i t t e e  w a s  c h a r g e d  w i t h  
c o n s i d e r i n g  ' t h e  r o l e  o f  m e d i a t i o n  as  a  m e t h o d  o f  h a n d l i n g  c u s t o d y  a n d  v i s i t a t i o n  
i s s u e s  i n  d o m e s t i c  c a s e s , * 8 a n d  a d v i s i n g  t h e  d i r e c t o r  a s  t o  c o u r s e s  o f  a c t i o n  w h i c h  
m i g h t  b e  p r e s e n t e d  t o  t h e  G e n e r a l  A s s e m b l y .  I f  t h e  c o m m i t t e e  c o n s e n s u s  f a v o r e d  
m e d i a t i o n ,  i t  w a s  t h e n  t o  d e f i n e  t h e  i s s u e s ,  m a k e  r e c o m m e n d a t i o n s  as t o  d u e  
p r o c e s s  a n d  p r o c e d u r a l  r e q u i r e m e n t s ,  a n d  s u g g e s t  m e d i a t o r  q u a l i f i c a t i o n s  a n d  
i m p l e m e n t a t i o n  s t r a t e g i e s .

3 C o m m i t t e e  o n  D i s p u t e  R e s o l u t i o n ,  M a n d a t o r y  C h i l d  C u s t o d y  M e d i a t i o n
P r o g r a m  in M e c k l e n b u r g  C o u n t y :  A S t u d y  a n d  E v a l u a t i o n  ( R a l e i g h :  N o r t h  
C a r o l i n a  B a r  A s s o c i a t i o n ,  1 9 8 7 ) ,  p p .  I a n d  8.

D i v o r c e  M e d i a t i o n  i n  N o r t h  C a r o l i n a .  V o l .  I .  N o .  I ( N o r t h  C a r o l i n a  U a r  
A s s o c i a t i o n ,  M a y  1 9 8 8 ) ,  p.  4 .

5 L e t t e r  d a t e d  S e p t e m b e r  6 ,  1 9 8 8 ,  f r o m  F r a n k l i n  F r e e m a n  J r . ,  t o  m e m b e r s  o f
t h e  C o m m i t t e e .



T h e  C o m m i t t e e  m e t  in  S a l i s b u r y  o n  O c t o b e r  7 ,  1 9 8 8 .  in  G a s t o n i a  o n  
N o v e m b e r  4 ,  1 9 8 8 ,  a n d  i n  R a l e i g h  o n  L c c e m b c r  1 5 - 1 6 ,  1 9 8 8 ,  a n d  o n  J a n u a r y  6 .  
1 9 8 9 .  O r a l  r e p o r t s  w e r e  p r e s e n t e d  b y  C h i e f  D i s t r i c t  C o u r t  J u d g e s  J i m  L a n n i n g  a n d  
L a r r y  L a n g s o n  o n  t h e  p i l o t  p r o g r a m s  i n  M e c k l e n b u r g  a n d  G a s t o n  C o u n t i e s .  C h i e f  
D i s t r i c t  C o u r t  J u d g e  E a r l  F o w l e r ,  J r . ,  r e p o r t e d  o n  t h e  p r o g r a m  h e  i n i t i a t e d  in  
B u n c o m b e  C o u n t y  i n  w h i c h  p a r t i e s  a r e  e n c o u r a g e d  b y  t h e  c o u r t  t o  a t t e m p t  
m e d i a t i o n ,  w h i c h  is m a d e  a v a i l a b l e  t h r o u g h  a  l o c a l  d i s p u t e  s e t t l e m e n t  c e n t e r  u s i n g  
v o l u n t e e r  m e d i a t o r s  o r  t h r o u g h  a  m e n t a l  h e a l t h  p r o f e s s i o n a l .  R o n  M c C u l l o m ,  a 
m e d i a t o r  w i t h  t h e  M e c k l e n b u r g  p r o g r a m ,  e x p l a i n e d  t h e  m e d i a t i o n  p r o c e s s  a n d  i ts 
g o a l s .  C l a i r e  M i l l a r .  E x e c u t i v e  D i r e c t o r  o f  t h e  O r a n g e  C o u n t y  D i s p u t e  R e s o l u t i o n  
C e n t e r ,  a n d  D e e  R e i d .  C o o r d i n a t o r  o f  t h e  M e d i a t i o n  N e t w o r k  o f  N o r t h  C a r o l i n a ,  
d i s c u s s e d  t h e  w o r k  o f  t h e  d i s p u t e  r e s o l  c i o n  c e n t e r s ,  w h i c h  p r e s e n t l y  p r o v i d e  
m e d i a t i o n  s e r v i c e s  i n  f o u r t e e n  N o r t h  C a r o l i n a  c o u n t i e s .  F r a n k  L n n c y  o f  t h e  N o r t h  
C a r o l i n a  B a r  A s s o c i a t i o n  p r o v i d e d  t h e  a s s o c i a t i o n ' s  p e r s p e c t i v e .  I n  a d d i t i o n  to 
n u m e r o u s  i n f o r m a l  c o n f e r e n c e s  a n d  d i s c u s s i o n s  b y  i n d i v i d u a l  c o m m i t t e e  m e m b e r s  
w i t h  o t h e r  j u d g e s ,  m e m b e r s  o f  t h e  b a r .  a n d  o t h e r  i n t e r e s t e d  p e r s o n s ,  t h e  c o m m i t t e e  
m e m b e r s  r e a d  e x t e n s i v e l y  i n  t h e  p r o f e s s i o n a l  l i t e r a t u r e  a n d  r e p o r t s  f r o m  s i s t e r  
s t a t e s  r e g a r d i n g  i m p l e m e n t a t i o n  o f  c u s t o d y  m e d i a t i o n  p r o g r a m s .  T h r o u g h  th e  
e f f o r t s  o f  K a t h y  S h u a r t ,  m e d i a t i o n  p r o g r a m s  i n  C o n n e c t i c u t ,  F l o r i d a .  M a i n e ,  a n d  
M i c h i g a n  w e r e  e x a m i n e d  i n  s o m e  d e t a i l ,  a n d  o u t l i n e s  o f  p r o g r a m s  i n  D e l a w a r e .  
K a n s a s ,  M i c h i g a n ,  a n d  N e v a d a  c o n s i d e r e d .

A f t e r  c o n s i d e r i n g  a l l  a v a i l a b l e  i n f o r m a t i o n  a n d  w e i g h i n g  b o t h  a d v a n t a g e s  
a n d  d i s a d v a n t a g e s ,  t h e  C o m m i t t e e  r e c o m m e n d s  t h a t  m e d i a t i o n  o f  c o n t e s t e d  c u s t o d y  
a n d  v i s i t a t i o n  i s s u e s  b e  i n s t i t u t i o n a l i z e d  as  a p r o c e s s  t o  be  a p p l i e d  r o u t i n e l y  i n  a l l  
o f  o u r  d i s t r i c t  c o u r t s .  C o m p l e x  i s s u e s ,  m a n y  r e q u i r i n g  h a r d  d e c i s i o n ,  a r e  r a i s e d  b y  
t h a t  d e c i s i o n .  I n  a n  e f f o r t  t o  s a t i s f y  t h e  d i r e c t o r ' s  c h a r g e ,  t h o s e  b r o a d  i s s u e s  a r e  
d i s c u s s e d  s e p a r a t e l y  b e l o w ,  w i t h  t h e  r e a s o n i n g  o f  t h e  c o m m i t t e e  s u m m a r i z e d ,  a n d  
a v a i l a b l e  a l t e r n a t i v e  s o l u t i o n s  n o t e d  w h e r e  a p p r o p r i a t e .

I S S U E S .  F I N D I N G S  A N D  R E C O M M E N D A T I O N S

I s s u e  O n e :  W h a t  m e d i a t i o n  f o r m a t s  a r e  a v a i l a b l e  a n d  a p p r o p r i a t e  f o r  N o r t h
C a r o l i n a ?

7 * * e  p r e s e n t  m o v e m e n t  t o w a r d  f a s h i o n i n g  a l t e r n a t i v e s  t o  t h e  t r a d i t i o n a l  
a d v e r s a r y  s y s t e m  o f  d i s p u t e  r e s o l u t i o n  h a s  r e s u l t e d  i n  a  s y s t e m  i n  N o r t h  C a r o l i n a  
w h i c h  i n c l u d e s  e l e m e n t s  o f  a r b i t r a t i o n ,  m e d i a t i o n ,  a n d  c o n c i l i a t i o n .

T h e  f i r s t  c o m m u n i t y  d i s p u t e  s e t t l e m e n t  c e n t e r  i n  N o r t h  C a r o l i n a  w a s  
e s t a b l i s h e d  i n  1 9 7 8  i n  C h a p e l  H i l l .  A d d i t i o n a l  c e n t e r s  h a v e  b e e n  e s t a b l i s h e d  in  
C h a t h a m  C o u n t y ,  G u i l f o r d  C o u n t y ,  W a k e  C o u n t y ,  D u r h a m .  W i n s t o n - S a l e m .  
C h a r l o t t e ,  A s h e v i l l e ,  H e n d e r s o n  C o u n t y .  A l a m a n c e  C o u n t y .  C u m b e r l a n d  C o u n t y .  
G o l d s b o r o - W a y n e  C o u n t y ,  O r a n g e  C o u n t y  I r e d e l l  C o u n t y ,  a n d  P o l k  C o u n t y .  T h e s e  
c e n t e r s  r e l y  o n  m e d i a t i o n  t e c h n i q u e ,  u s i n g  t r a i n e d  v o l u n t e e r s  t o  p r o m o t e  
a g r e e m e n t s  b e t w e e n  t h e  p a r t i e s  t o  a  d i s p u t e .  M o d e l s  f o r  d e l i v e r y  o f  t h e s e  s e r v i c e s  
v a r y  t o  s o m e  e x t e n t  f r o m  c o u n t y  t o  c o u n t y ,  a n d  f u n d i n g  s o u r c e s  a r e  u n c e r t a i n  a n d  
v a r i e d ;  t h e y  s h a r e ,  h o w e v e r ,  a  c o m m o n  c l e m e n t  o f  a p p r o v a l  a n d  a c c e p t a n c e  b y  b o t h  
t h e  c o m m u n i t i e s  s e r v e d  a n d  t h e  l o c a l  c o u r t  s y s t e m s .

I n  1 9 3 6 .  f o l l o w i n g  a u t h o r i z a t i o n  b y  t h e  1 9 8 5  G e n e r a l  A s s e m b l y ,  t h e  S u p r e m e  
C o u r t  a d o p t e d  r u l e s  e s t a b l i s h i n g  p i l o t  a r b i t r a t i o n  p r o j e c t s  i n  t h e  3 r d .  N t h ,  a n d  
2 9 t h  D i s t r i c t s ,  s e r v i n g  a  t o t a l  o f  10  c o u n t i e s .  E a r l y  i n d i c a t i o n s  a r e  t h a t  t r i a l s  a r e  
r e q u e s t e d  i n  le s s t h a n  1 2  p e r c e n t  o f  c a s e s  h e a r d  b y  a r b i t r a t o r s .
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I n  W a k e ,  B u n c o m b e ,  a n d  M e c k l e n b u r g  C o u n t i e s ,  p i l o t  p r o g r a m s  u s i n g  
s u m m a r y  j u r y  t r i a l s  a r e  b e i n g  u s e d  w i t h  g r e a t  i n i t i a l  s u c c e s s . 6

I n  t h e  R a l e i g h  a r e a ,  t h e  C h r i s t i a n  C o n c i l i a t i o n  S e r v i c e  a t t e m p t s  t o  s e t t l e  
d i s p u t e s  u s i n g  a  c o m b i n a t i o n  o f  m e d i a t i o n  a n d  a r b i t r a t i o n .  I n  a  n u m b e r  o f  o t h e r  
N o r t h  C a r o l i n a  c i t i e s .  F a m i l y  S e r v i c e s ,  I n c . ,  a  U n i t e d  W a y  A g e n c y ,  o f f e r s  f a m i l y  
m e d i a t i o n .  T h e r e  a r e  a l s o  m a n y  p r i v a t e  p r o f e s s i o n a l  c o u n s e l o r s  a n d  m e d i a t o r s  
t h r o u g h o u t  t h e  s t a t e .

A l t h o u g h  s o m e  o f  o u r  c i t i z e n s  s t r u g g l i n g  t h r o u g h  f a m i l y  d i f f i c u l t i e s  h a v e  
v o l u n t a r i l y  c h o s e n  t o  u s e  m e d i a t i o n - t y p e  s e r v i c e s  t o  r e s o l v e  t h e i r  d i f f e r e n c e s ,  a 
l a r g e  n u m b e r  o f  d o m e s t i c  d i s p u t e s  e n t e r  t h e  c o u r t  s y s t e m .  T h e  i n c r e a s i n g  n u m b e r  
o f  f i l i n g s  t h r e a t e n s  t h e  a b i l i t y  o f  t h e  j u d i c i a l  s y s t e m  t o  d e l i v e r  q u a l i t y  r e s o l u t i o n  
s e r v i c e s  a n d  t h e r e  is n o  a g r e e m e n t  a s  t o  a p r o p e r  r e m e d y .  N o r  is t h e  w i s d o m  a n d  
p r o p r i e t y  o f  t h e  s t a t e ' s  m a n d a t i n g  p r e - t r i a l  m e d i a t i o n  i n  f i l e d  c a s e s  s e t t l e d  b y  a n y
m e a n s .  I n  e n a c t i n g  l e g i s l a t i o n  i n  t h i s  a r e a ,  l a w m a k e r s  m u s t  f i r s t  d e t e r m i n e  t h e
p r o p e r  d e g r e e  o f  p a r t i c i p a t i o n  b y  t h e  c o u r t s  i n  t h e  m e d i a t i o n  p r o c e s s .

I n  " A  G u i d e  t o  I m p l e m e n t i n g  D i v o r c e  M e d i a t i o n  S e r v i c e s  in  t h e  P u b l i c  
S e c t o r , "  a u t h o r  E l i z a b e t h  C o m e a u x  s u g g e s t s  t h a t  t h e r e  i s  a n  " i n v o l v e m e n t "  
c o n t i n u u m ,  a n d  a  c o u r t  m a y  b e  m o r e  d i r e c t l y ,  o r  l e s s  d i r e c t l y ,  i n v o l v e d  w i t h  t h e
a p p l i c a t i o n  o f  m e d i a t i o n  t o  t h e  c o u r t ' s  c a s e l o a d . 7

A t  o n e  e n d  o f  t h e  c o n t i n u u m  i s  t h e  f a c i l i t a t i o n  m o d e l ,  i n  w h i c h  t h e  c o u r t  
m a y  c h o o s e  t o  a l l o w  m e d i a t i o n  t o  o c c u r ,  b u t  n o t  m a k e  a  ‘ s u b s t a n t i a l  p u b l i c  
c o m m i t m e n t . " *  U n d e r  t h i s  m o d e l ,  m e d i a t i o n  is l e f t  t o  p r i v a t e  p r o f e s s i o n a l s  o r  
v o l u n t e e r s  ( e .g . ,  d i s p u t e  s e t t l e m e n t  c e n t e r s ) ;  n o t h i n g  is p r o v i d e d  a t  p u b l i c  e x p e n s e ;  
b u t  t h e  j u r i s d i c t i o n ,  b y  l o c a l  c o u r t  r u l e  ( o r  b y  t h e  s t a t e  c o u r t  s y s t e m ,  b y  S u p r e m e  
C o u r t  r u l e ;  o r  t h e  G e n e r a l  A s s e m b l y ,  b y  s t a t u t e ) ,  m a y  d e f i n e  m e d i a t i o n ,  c i t e  i t  a s  
a n  a l t e r n a t i v e ,  a n d  c l a r i f y  i s s u e s  s u c h  a s  c o n f i d e n t i a l i t y .  T h i s  m o d e l  ( w i t h o u t  
e i t h e r  r u l e  o r  l e g i s l a t i v e  d e f i n i t i o n )  e x i s t s  t h r o u g h o u t  t h e  s t a t e  i n  t h a t  p a r t i e s  
a l w a y s  h a v e  t h e  r i g h t  t o  t a k e  t h e s e  d i s p u t e s  t o  p r i v a t e  m e d i a t o r s ;  t h a t  i s ,  n o  
l e g i s l a t i o n  e x i s t s  f o r b i d d i n g  m e d i a t i o n .

T h e  s e c o n d  m o d e l  is t h e  e n c o u r x g c m e o t  m o d e l  i n  w h i c h  t h e  c o u r t  o f f e r s  
i n c e n t i v e s  t o  t h e  p a r t i e s  o r  s u g g e s t s  m e d i a t i o n  w h e n  t h e  p a r t i e s  a p p e a r  b e f o r e  t h e  
c o u r t ,  o r  p r o v i d e s  a t  t h e  c l e r k ’ s f i l i n g  d e s k  b r o c h u r e s  f r o m  a  l o c a l  d i s p u t e  
s e t t l e m e n t  c e n t e r .®  T h e r e  m a y  a l r e a d y  be  a  n u m b e r  o f  j u d i c i a l  d i s t r i c t s  i n  N o r t h  
C a r o l i n a  o p e r a t i n g  u n d e r  t h i s  m o d e l .  F o r  e x a m p l e .  O r a n g e  C o u n t y  D i s p u t e
S e t t l e m e n t  C e n t e r  D i r e c t o r  C l a i r e  M i l l a r ' s  d e s c r i p t i o n  o f  t h e  c o u r t  r e f e r r a l  p r o c e s s  
i n  O r a n g e  C o u n t y  a p p e a r s  t o  f u n c t i o n  l i k e  t h i s  m o d e l .

6  F r a n k  C .  L a n c y ,  "i* l i e r n a t i v e s  t o  T r i a l s :  N o r t h  C a r o l i n a ' s  D i s p u t e
R e s o l u t i o n  P r o g r a m , "  P o p u l a r  G o v e r n m e n t  ( F a l l  1 9 8 8 ) ,  p .  12

E l i z a b e t h  C o m e a u x .  "A  G u i d e  t o  I m p l e m e n t i n g  D i v o r c e  M e d i a t i o n  S e r v i c e s  
i n  t h e  P u b l i c  S e c t o r . "  C o n c i l i a t i o n  C o u r t s  R e v i e w  , V o l .  21  N o .  2 ,  D e c e m b e r  
1 9 8 3 ,  a t  3.

8  LjL  a t  3.

9 14. at 3.
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T h c  B u n c o m b e  C o u n t y  a r r a n g e m e n t ,  a s  d e s c r i b e d  b y  C h i e f  J u d g e  E a r l  
F o w l e r ,  a l s o  s e e m s  t o  f i t  t h i s  m o d e l .  T h e  c o u r t  r e c o m m e n d s  t h a t  m e d i a t i o n  be  
a t t e m p t e d ,  a n d  p a r t i e s  a n d  c o u n s e l  a r e  p r o v i d e d  w i t h  th e  n a m e s  o f  t h e  l o c a l  
d i s p u t e  s e t t l e m e n t  c e n t e r  ( w h i c h  is l o c a t e d  i n  t h e  c o u r t h o u s e )  a n d  o f  a  l o c a l  m e n t a l  
h e a l t h  p r o f e s s i o n a l  w h o  s e r v e s  as  a p r i v a t e  m e d i a t o r .

T h e  t h i r d  m o d e l  is o n e  in  w h i c h  t h e  c o u r t  a c t u a l l y  p r o v i d e s  m e d i a t i o n  
s e r v i c e s  ( p r o v i s i o n  m o d e l ) .  C o m e a u x  d e s c r i b e s  t h i s  m o d e l  as f o l l o w s :

T h e s e  j u r i s d i c t i o n s  a r c  t h e  m o s t  e f f e c t i v e  in  g e n e r a t i n g  
m e d i a t i o n  u s e r s  a n d  e d u c a t i n g  t h e  p u b l i c  a b o u t  t h e  p r o c e d u r e .  T h e  
r o u t i n e  e x p o s u r e  o f  l a r g e  n u m b e r s  o f  t h e  d i v o r c i n g  p o p u l a t i o n  t o  t h e  
s e r v i c e s  o f  p u b l i c l y  e m p l o y e d  m e d i a t o r s  l e n d s  v i s i b i l i t y  a n d  
c r e d i b i l i t y  t o  t h e  m e d i a t i o n  a l t e r n a t i v e .  I t  a l s o  r e d u c e s  t h e  r e f u s a l  
r a t e  c o m m o n  t o  m a n y  m e d i a t i o n  p r o g r a m s  as  a  r e s u l t  o f  p u b l i c  
i g n o r a n c e  a n d  p r o f e s s i o n a l  s k e p t i c i s m  a b o u t  m e d i a t i o n .  F i n a l l y ,  
p u b l i c  s e c t o r  m e d i a t i o n  s e r v i c e s  m a y  s t i m u l a t e  t h e  d e v e l o p m e n t  a n d  
u s e  o f  p r i v a t e  s e c t o r  o r g a n i z a t i o n s .  O n c e  e d u c a t e d ,  m a n y  p e o p l e  w i l l  
d o u b t l e s s l y  p r e f e r  t o  s e l e c t  a p r i v a t e  m e d i a t o r  j u s t  as  t h e y  n o w  s e l e c t  
a  t h e r a p i s t  o r  l a w y e r .  I n d e e d ,  o n c e  t h e  p u b l i c  is e d u c a t e d  a n d  th e  
p r i v a t e  s e c t o r  is d e v e l o p e d ,  i t  is p o s s i b l e  t h a t  s om e  g o v e r n m e n t  
i n s t i t u t e d ,  p u b l i c  s e c t o r  m e d i a t i o n  s e r v i c e s  c o u l d  u l t i m a t e l y  be 
p h a s e d  o u t  ( e x c e p t  f o r  s e r v i c e s  t o  i n d i g e n t s ) . 10

F i n a l l y ,  t h e  f o u r t h  a p p r o a c h  is a n  e n h a n c e m e n t  o f  t h e  e n c o u r a g e m e n t  
m o d e l :  t h e  m a n d a t o r y  m o d e l .  B y  d e f i n i t i o n ,  m e d i a t i o n  c a n n o t  be  f o r c e d ;  u n d e r
t h i s  m o d e l ,  p a r t i e s  a r e  n o t  j u s t  e n c o u r a g e d ,  b u t  a r c  r e q u i r e d  t o  a t t e m p t  m e d i a t i o n  
b e f o r e  t h e y  c a n  l i t i g a t e .  T o  m e e t  t h e  c o u r t ’ s r e q u i r e m e n t ,  p a r t i e s  m u s t  g o  t h r o u g h  
a n  o r i e n t a t i o n  s e s s i o n  i n  w h i c h  t h e  p r o c e s s  i s  e x p l a i n e d  a n d  q u e s t i o n s  a r e  
a n s w e r e d .  I t  i s t h e  c o u r t ' s  w a y  o f  e n s u r i n g  t h a t  p a r t i e s  a r c  e d u c a t e d  a b o u t  t h i s  
o p t i o n .  C o m e a u x  s t a t e s ,  ' T h i s  a p p r o a c h  m a y  be  v i e w e d  a l t e r n a t e l y  a s  a s t r o n g  
s t a t e m e n t  o f  p u b l i c  p o l i c y  c o n c e r n i n g  t h e  l o c u s  o f  r e s p o n s i b i l i t y  f o r  r e s o l v i n g  
f a m i l y  d i s p u t e s ,  a n d / o r  a s  a m e a n s  o f  c o n s e r v i n g  j u d i c i a l  r e s o u r c e s .

T h e  c o m m i t t e e  u n a n i m o u s l y  a g r e e d  t h a t  i n  t h e  a b s e n c e  o f  e x c l u s i o n a r y
c i r c u m s t a n c e s  s u c h  a s  a b u s e ,  m e d i a t i o n  is p r e f e r a b l e  t o  l i t i g a t i o n  as a  f o r u m  f o r
r e s o l v i n g  c u s t o d y  a n d  v i s i t a t i o n  i s s u e s .  H o w e v e r ,  t h e  c o m m i t t e e  a l s o  r e c o g n i z e s
t h a t  t h e  p u b l i c  a n d  b a r  a r c  r e s i s t a n t  t o  n e w  p r o c e d u r e s ,  a n d  t h a t  a  " v o l u n t a r y "  
m e d i a t i o n  p r o g r a m  w o u l d  l i k e l y  r e s u l t  i n  l i m i t e d  u s a g e .  T h e r e f o r e ,  a  m a n d a t o r y  
r e f e r r a l  m o d e l  i s r e c o m m e n d e d  i n  w h i c h  t h e  p a r t i e s  a r c  r e q u i r e d  t o  p a r t i c i p a t e  in  
a n  o r i e n t a t i o n  s e s s i o n  i n  w h i c h  t h e y  l e a r n  a b o u t  t h e  p r o c e s s  o f  m e d i a t i o n .  T h e y  
m a y  t h e r e a f t e r  c h o o s e ,  w i t h o u t  p e n a l t y ,  t o  r e t u r n  to  l i t i g a t i o n ,  a l t h o u g h  i t  is 
e x p e c t e d  t h a t  m a n y  c o u p l e s  w i l l  c h o o s e  t o  r e m a i n  i n  m e d i a t i o n .  I n  t h e  p r e s e n t  
p i l o t  p r o g r a m s  in  M e c k l e n b u r g  a n d  G a s t c n  C o u n t i e s ,  a p p r o x i m a t e l y  o n e - h a l f  o f  
t h o s e  r e f e r r e d  t o  m e d i a t i o n  c h o o s e  t o  c o n t i n u e  t h e  m e d i a t i o n  p r o c e s s  p a s t  
o r i e n t a t i o n .  J u d g e s  in  t h o s e  d i s t r i c t s  r e p o r t  t h a t  m a n y  p a r t i e s  w h o  w e r e  i n i t i a l l y  
o p p o s e d  t o  m e d i a t i o n  r e m a i n  in t h e  p r o g r a m  a n d  r e a c h  p a r e n t i n g  a g r e e m e n t s .  
E v e n  t h o s e  n o t  r e a c h i n g  a g r e e m e n t  a r c  l i k e l y  t o  s e t t l e  t h e i r  c a s e s  p r i o r  t o  t r i a l .

10 Id. at 3.

Id- at 3.
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w h i c h  i s  p r o b a b l y  a t  l e a s t  p a r t i a l l y  a t t r i b u t a b l e  t o  t h e  a v e n u e s  o f  c o m m u n i c a t i o n  
o p e n e d  u p  b y  t h e  m e d i a t i o n  p r o c e s s .  A t t o r n e y s  i n  t h e  p i l o t  d i s t r i c t s  a l s o  r e p o r t  
t h a t  p a r t i e s  a r e  m o r e  l i k e l y  t o  s e t t l e  r e m a i n i n g  f i n a n c i a l  m a t t e r s  w h e r e  t h e  c u s t o d y  
a n d  v i s i t a t i o n  i s s u e s  a r c  s u c c e s s f u l l y  n e g o t i a t e d .  F i n a l l y ,  i n i t i a l  i n d i c a t i o n s  s u g g e s t  
t h a t  r c l i t i g a t i o n  o f  c u s t o d y - r e l a t e d  d i s p u t e s  i s  l ess l i k e l y ,  c o n f i r m i n g  t h e  
e x p e r i e n c e  o f  o t h e r  j u r i s d i c t i o n s  u t i l i z i n g  m e d i a t i o n  s e r v i c e s .

O n  b a l a n c e ,  t h e  c o m m i t t e e  f e e l s  t h a t  t h e  m i l d l y  c o e r c i v e  m a n d a t o r y  r e f e r r a l  
m o d e l  i s  m o r e  t h a n  j u s t i f i e d  b y  b e n e f i t s  t o  c h i l d r e n  a n d  t h e i r  f a m i l i e s  a t  t h e  t im e  
o f  i n i t i a l  f r a g m e n t a t i o n ,  h e l p s  f a m i l i e s  l e a r n  t o  r e s t r u c t u r e  t h e m s e l v e s ,  a n d  
b e n e f i t s  t h e  e n t i r e  c o u r t  s y s t e m  i n  t h e  l o n g  t e r m .

I s s u e  T w o :  H o w  s h o u l d  m e d i a t i o n  s e r v i c e s  be  p r o v i d e d  a n d  a d m i n i s t e r e d ?

C o m e a u x  s u g g e s t s  t h a t  t h e r e  a r e  f o u r  a l t e r n a t i v e  m e t h o d s  o f  p r o v i d i n g  a n d  
a d m i n i s t e r i n g  m e d i a t i o n  s e r v i c e s , 15 a n d  o u r  r e v i e w  o f  o t h e r  s t a t e s ’ p r o g r a m s  a n d  
o u r  o w n  e x p e r i e n c e s  i n  N o r t h  C a r o l i n a  s u p p o r t  t h a t  a s s e s s m e n t .  I n  s u m m a r y ,  
m e d i a t i o n  s e r v i c e s  m a y  b e  p r o v i d e d :

1. W i t h i n  t h e  l o c a l  c o u r t  s y s t e m .  M e d i a t o r s  a r e  m e m b e r s  o f  t h e  c o u r t  
s t a f f  i n  t h e  l o c a l  j u r i s d i c t i o n  a n d  a r e  h i r e d  a n d  s u p e r v i s e d  b y  l o c a l  c o u r t  o f f i c i a l s .

2 .  B y  a s e p a r a t e  u n i t  a d m i n i s t e r e d  s t a t e w i d e . M e d i a t o r s  a r c  h i r e d  
j o i n t l y  b y  l o c a l  c o u r t - o f f i c i a l s  a n d  a  s t a t e w i d e  a d m i n i s t r a t i v e  a u t h o r i t y .  P o l i c y  
g u i d e l i n e s  a r c  e s t a b l i s h e d  b y  t h e  s t a t e w i d e  a u t h o r i t y ,  w h i c h  p r o v i d e s  t r a i n i n g  a n d  
c o o r d i n a t i o n ;  d a y - t o - d a y  s u p e r v i s i o n  f a l l s  t o  l o c a l  c o u r t  o f f i c i a l s .  O u r  G u a r d i a n  
a d  L i t e m  p r o g r a m  o p e r a t e s  u n d e r  t h i s  k i n d  o f  a r r a n g e m e n t .

3 .  B v  c o n t r a c t i n g  f o r  s e r v i c e s . T h e  c o u r t  m a y  c o n t r a c t  w i t h  i n d i v i d u a l s  
o r  a g e n c i e s  f o r  m e d i a t i o n  s e r v i c e s .  M i n i m u m  r e q u i r e m e n t s  f o r  t h o s e  p r o v i d i n g  
s e r v i c e s  m a y  b e  e s t a b l i s h e d  s t a t e w i d e ,  a n d  l o c a l  c o u r t  o f f i c i a l s  a n d  s t a t e  o f f i c i a l s  
w o u l d  e n t e r  i n t o  c o n t r a c t s  w i t h  p r o v i d e r s .  T h e  p i l o t  p r o g r a m s  i n  M e c k l e n b u r g  a n d  
G a s t o n  c o u n t i e s  f a l l  w i t h i n  t h i s  c a t e g o r y .

4 .  B v  a c u r r e n t  s u p p o r t  s e r v i c e  g r o u p . G r o u p s  c u r r e n t l y  p r o v i d i n g  
s u p p o r t  s e r v i c e s  t o  d o m e s t i c  c o u r t  m a y  a l s o  h a v e  a m e d i a t i o n  c o m p o n e n t  w h i c h  is 
p r e s e n t l y  n o t  b e i n g  u s e d  f o r  c o u r t  c a s e s .  F o r  e x a m p l e ,  t h e r e  i s  a  c l o s e  w o r k i n g  
r e l a t i o n s h i p  b e t w e e n  l o c a l  c o u r t s  a n d  D e p a r t m e n t s  o f  S o c i a l  S e r v i c e s  i n  c o l l e c t i o n  
o f  c l i e n t s ’ c h i l d  s u p p o r t .  T h e  s a m e  d e p a r t m e n t s  m a y  h a v e  t r a i n e d  d o m e s t i c  
m e d i a t o r s  o n  s t a f f  w h o  c u r r e n t l y  m e d i a t e  d o m e s t i c  d i s p u t e s  b e t w e e n  c l i e n t s .  T h o s e  
m e d i a t o r s  m a y  a l s o  b e  a v a i l a b l e  f o r  c o u r t  r e f e r r a l s .

I n  d e t e r m i n i n g  w h i c h  m e t h o d  is m o s t  a p p r o p r i a t e  f o r  o u r  c o u r t  s y s t e m ,  t h e  
c o m m i t t e e  r e c o g n i z e s  t h a t  s o m e  c o m b i n a t i o n  o f  a l t e r n a t i v e s  m i g h t  be  a p p r o p r i a t e .  
T h i s  d e c i s i o n  d e p e n d s  i n  l a r g e  p a r t  o n  t h e  r e s o u r c e s  a v a i l a b l e  w i t h i n  t h e  l o c a l e  a n d  
t h e  d e m a n d  o f  l o c a l  c a s e l o a d s .  I n  a d d i t i o n ,  e a c h  m e t h o d  h a s  s t r e n g t h s  a n d  
w e a k n e s s e s  w h i c h  m u s t  be  c o n s i d e r e d .  T h e  f o l l o w i n g  f a c t o r s  s h o u l d  b e  c o n s i d e r e d  
i n  d e t e r m i n i n g  h o w  t o  p r o v i d e  a n d  a d m i n i s t e r  s e r v i c e s  w i t h i n  o u r  u n i f i e d  
s t a t e w i d e  c o u r t  s y s t e m :

12 14. at 7.
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1. A v a i l a b i l i t y  o f  r e s o u r c e s . I n  o u r  u r b a n  j u r i s d i c t i o n s ,  i t  i s  l i k e l y  t h a t  

a n y  o f  t h e  s c r v i c c - p r o v i d c r  m o d e l s  is a p o s s i b i l i t y .  I n  m o r e  r u r a l  j u r i s d i c t i o n s ,  w e  
m a y  n o t  h a v e  t h a t  f l e x i b i l i t y .  I n  f a c t ,  w c  m a y  b e  i n t r o d u c i n g  a  s e r v i c e  f o r  w h i c h  
t h e r e  is n o  l o c a l  p r o v i d e r .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  s e r v i c e  p r o v i d e r s  m u s t  be 
r e c r u i t e d  t o  t h e  l o c a l e ,  p r o v i d e d  b y  a  s t a t e  o f f i c e  o r  n e i g h b o r i n g  j u r i s d i c t i o n ,  o r  
d e v e l o p e d  t h r o u g h  t r a i n i n g  o f  l o c a l  p e r s o n n e l .  A s  a b y - p r o d u c t  o f  t h i s  a p p r o a c h ,  
a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  s e r v i c e s  m a y  be  m a d e  a v a i l a b l e  t h r o u g h o u t  t h e  s t a t e .  
F o r t u n a t e l y ,  a s  a  r e s u l t  o f  w o r k s h o p s  s p o n s o r e d  b y  t h e  M e d i a t i o n  N e t w o r k ,  o v e r  
1 0 0  v o l u n t e e r  m e d i a t o r s  w e r e  t r a i n e d  t o  m e d i a t e  c u s t o d y  d i s p u t e s  in N o r t h  
C a r o l i n a . 13 W h e t h e r  t h e y  w i l l  b e  a v a i l a b l e  as  a  r e s o u r c e  d e p e n d s ,  o f  c o u r s e ,  on  
w h e t h e r  t h e  m o d e l  a d o p t e d  u t i l i z e s  v o l u n t e e r  m e d i a t o r s .

2 .  C a s e l o a d  d e m a n d s . T h e  n u m b e r  o f  c u s t o d y  a n d  v i s i t a t i o n  d i s p u t e s  in 
a  d i s t r i c t  r e q u i r i n g  r e f e r r a l  w i l l  d e t e r m i n e  in  p a r t  t h e  t y p e  p r o g r a m  e s t a b l i s h e d .  
I n  a  l o w - d e m a n d  d i s t r i c t ,  t h e  c o u r t  m a y  d e c i d e  t o  e c o n o m i z e  b y  c o n t r a c t i n g  o n  a n  
" a s - n e e d e d *  b a s i s .  W h e r e  t h e r e  i s  a  l a r g e  c a s e l o a d  a n d  h i g h  d e m a n d ,  a  c o u r t - s t a f f  
m e d i a t o r  a r r a n g e m e n t  m a y  be  i n d i c a t e d .

3.  M a n a R e m e n t . - S u  p e r  v i s i o n ,  a n d  a c c o u n t a b i l i t y . M e d i a t i o n  o f  c u s t o d y  
a n d  v i s i t a t i o n  i s s u e s  is u n d e r  c o n s i d e r a t i o n  b e c a u s e  o f  t h e  g r o w i n g  c o n v i c t i o n  t h a t  
t h e  m e d i a t i o n  f o r u m  is b e t t e r  s u i t e d  t h a n  t h e  l i t i g a t i o n  f o r u m  t o  f o c u s  o n  t h e  best  
i n t e r e s t s  o f  t h e  c h i l d .  R e f e r r a l  t o  m e d i a t i o n  d o e s  n o t ,  h o w e v e r ,  m e a n  a n  e n d  o f  
c o u r t  i n v o l v e m e n t  a n d  c o n t r o l .  O n  t h e  c o n t r a r y ,  a  h e i g h t e n e d  d e g r e e  o f  
m a n a g e m e n t  w i l l  b c , _ n c c e s s a r y  t o  e n s u r e  b o t h  a  c o n t i n u i n g  f o c u s  o n  t h e  best  
i n t e r e s t s  o f  t h e  c h i l d  a n d  f a i r  t r e a t m e n t  o f  a l l  a d u l t  p a r t i e s .  I t  i s e s s e n t i a l ,  
t h e r e f o r e ,  t h a t  w h e r e  t h e  c o u r t  r e f e r s  a l l  s u c h  m a t t e r s  t o  m e d i a t i o n ,  t h o s e  
p r o v i d i n g  m e d i a t i o n  s e r v i c e s  b e  f u l l y  a c c o u n t a b l e  t o  t h e  c o u r t .  T h e  d e g r e e  o f  
i n v o l v e m e n t  b y  t h e  c o u r t  w i l l  d e p e n d  i n  p a r t ,  o f  c o u r s e ,  o n  t h e  m e d i a t i o n  m o d e l  
a d o p t e d .  S e r v i c e s  w o u l d  b e  m o r e  c o n s i s t e n t  i f  p r o v i d e d  b y  a  s t a t e w i d e  u n i t ,  a n d  
t h e  n e e d  f o r  l o c a l  s u p e r v i s i o n  w o u l d  b e  a c c o r d i n g l y  l e s s e n e d ,  i t  i s  m o r e  l i k e l y ,  
h o w e v e r ,  t h a t  t h e  s e v e r a l  d i s t r i c t s  w i l l  f a s h i o n  i n d i v i d u a l  a n d  u n i q u e  p r o g r a m s ,  
r e q u i r i n g  c l o s e  s u p e r v i s i o n .

A l t h o u g h  t h e  d i s t r i c t  b e n c h  m u s t  o f  n e c e s s i t y  s u p e r v i s e  d a i l y  p r o g r e s s  o f  
i n d i v i d u a l  c a s e s ,  a s s i s t a n c e  f r o m  t h e  A d m i n i s t r a t i v e  O f f i c e  o f  t h e  C o u r t s  w i l l  be 
n e c e s s a r y  i n  t e r m s  o f  p o l i c i e s ,  g u i d e l i n e s ,  e d u c a t i o n a l  o r i e n t a t i o n s ,  c o o r d i n a t i o n ,  
a n d  s u p e r v i s o r y  p r o c e d u r e s .  T h i s  w o u l d  e n s u r e  s o m e  u n i f o r m i t y  o f  t h e  q u a l i t y  o f  
m e u i a t i o n  s e r v i c e s  t h r o u g h o u t  t h e  s t a t e .

T h e  c o m m i t t e e  r e c o m m e n d s  t h e r e f o r e  t h a t  t h e  A d m i n i s t r a t i v e  O f f i c e  o f  the  
C o u r t s  d e v e l o p  m i n i m u m  a c c e p t a b l e  s t a n d a r d s  f o r  d e l i v e r y  o f  m e d i a t i o n  s e r v i c e s ,  
a n d  f o r  m o n i t o r i n g  d e l i v e r y  o f  t h o s e  s e r v i c e s  b y  m e d i a t o r s .

I s s u e  T h r e e :  W h a t  a r e  t h e  p r o c e d u r a l  i s s u e s  in  *  c u s t o d y  a n d  v i s i t a t i o n  m e d i a t i o n  
p r o g r a m ?

S o m e  o f  t h e  p r o c e d u r a l  i s s u e s  t h a t  n e e d  t o  be  c o n s i d e r e d  i n  e s t a b l i s h i n g  a 
c u s t o d y  a n d  v i s i t a t i o n  m e d i a t i o n  p r o g r a m  h a v e  b e e n  d i s c u s s e d  e a r l i e r ;  h o w e v e r ,  we  
r a i s e  t h e m  h e r e  a s  a g r o u p  b e c a u s e  e a c h  s h o u l d  be  a d d r e s s e d  i n  e n a b l i n g  
l e g i s l a t i o n ,  c o u r t  r u l e ,  a n d  a d m i n i s t r a t i v e  g u i d e l i n e s .  T h e y  i n c l u d e :

13 T h e  N O .  M e d i a t o r . F a l l  1 9 8 8 .  n  S.
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I .  D e f i n i t i o n  o f  m e d i a t i o n  a n d  i t s  g o a l s M e d i a t i o n  is d e f i n e d  a s  a 

" d i s p u t e  r e s o l u t i o n  p r o c e s s  u t i l i z i n g  a  n e u t r a l  t h i r d - p a r t y  t o  f a c i l i t a t e  p r o b l e m  
s o l v i n g  b e t w e e n  p a r t i e s  i n  c o n f l i c t "  i n  a  r e p o r t  o n  t h e  p i l o t  p r o g r a m  in  
M e c k l e n b u r g  C o u n t y  p r e p a r e d  b y  t h e  N o r t h  C a r o l i n a  B a r  A s s o c i a t i o n ’ s C o m m i t t e e  
o n  D i s p u t e  R e s o l u t i o n .  T h e  r e p o r t  w e n t  o n  t o  d e f i n e  t h e  g o a l  o f  a c h i l d  c u s t o d y  
m e d i a t i o n  p r o g r a m  a s  e n a b l i n g  " p a r e n t s  t o  g e n e r a t e  t h e i r  o w n  r e s o l u t i o n s  a n d  
d e v e l o p  a  w r i t t e n  a g r e e m e n t ,  t h e  p a r e n t i n g  a g r e e m e n t ,  t h a t  s e t s  o u t  t h e  c u s t o d y  
t e r m s  a n d  c o n d i t i o n s . " 14

B y  d e f i n i t i o n  m e d i a t i o n  is v o l u n t a r y ,  b u t  i n  s o m e  a r e a s  
p a r t i e s  a r c  b e i n g  r e q u i r e d  t o  t r y  m e d i a t i o n  f i r s t  b e f o r e  c o m i n g  t o  
c o u r t .  T h e  m e d i a t o r  h a s  n o  c o e r c i v e  p o w e r .  H e  o r  s h e  is n o t  b o u n d  
b y  a  " w i n  o r  l o s e "  p e r c e p t i o n  o f  a  p r o b l e m ,  b u t  r a t h e r  c a n  
c o n c e n t r a t e  o n  t h e  u n d e r l y i n g  r e l a t i o n s h i p  o f  t h e  p a r t i e s ,  a n d  b y  
h e l p i n g  t 1 sm  t o  i d e n t i f y  t h e i r  n e e d s  r e a c h  a  s o l u t i o n  t h r o u g h  
c o m p r o m i s e .  P r o f e s s o r  F u l l e r  h a s  r e f e r r e d  t o  t h e  c e n t r a l  q u a l i t y  o f  
m e d i a t i o n  a s  " i t s  c a p a c i t y  t o  r e - o r i e n t  t h e  p a r t i e s  t o w a r d  e a c h  o t h e r ,  
n o t  b y  i m p o s i n g  r u l e s  o n  t h e m ,  b u t  b y  h e l p i n g  t h e m  t o  a c h i e v e  a  n e w  
a n d  s h a r e d  p e r c e p t i o n  o f  t h e i r  r e l a t i o n s h i p ,  a  p e r c e p t i o n  t h a t  w i l l  
r e d i r e c t  t h e i r  a t t i t u d e s  a n d  d i s p o s i t i o n s  t o w a r d  e a c h  o t h e r . " 14

I n  a  p a m p h l e t  d i s t r i b u t e d  t o  p a r e n t s  e n t e r i n g  t h e  C u s t o d y / V i s i t a t i o n  
M e d i a t i o n  P r o g r a m  i n  G a s t o n  C o u n t y ,  t h e  g o a l  o f  m e d i a t i o n  i s  w e l l  s t a t e d  as 
" r e o r g a n i z a t i o n  o f )  t h e  f a m i l y ,  n o t  t o  ’ a w a r d ’  c u s t o d y  t o  o n e  p a r e n t  a n d  m a k e  a  
’ v i s i t o r ’  o f  t h e  o t h e r . "

A l t h o u g h  t h e  m e d i a t o r  is o f t e n  r e f e r r e d  t o  a s  a  " n e u t r a l , "  m o s t  m e d i a t o r s  
c o n s i d e r  t h a t  t h e y  a r c  n e u t r a l  o n l y  a s  b e t w e e n  t h e  a d u l t  p a r t i e s ,  t h e i r  t a s k  b e i n g  to  
f o c u s  d i s c u s s i o n  o n  w a y s  t h e  f a m i l y  c a n  r e s t r u c t u r e  i t s e l f  i n  t h e  b e s t  i n t e r e s t s  o f  
t h e  c h i l d r e n  i n v o l v e d .

2 .  S c o p e . T h e  c o m m i t t e e  r e c o m m e n d s  t h a t  o n l y  c u s t o d y  a n d  v i s i t a t i o n  
i s s u e s  b e  r e f e r r e d  t o  m e d i a t i o n  b y  t h e  c o u r t ,  s o  t h a t  t h e  m e d i a t i o n  s e s s i o n s  c a n  
f o c u s  o n l y  o n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  w i t h o u t  d e a l i n g  i t h  t h e  f i n a n c i a l  
m a t t e r s  i n v o l v e d  i n  p r o p e r t y  s e t t l e m e n t s ,  a l i m o n y  c l a i m s ,  a n d  c h i l d  s u p p o r t  a w a r d s .  
W h i l e  t h e r e  i s  a d m i t t e d l y  s o m e  c o r r e l a t i o n  b e t w e e n  t h e  p a r e n t i n g  a r r a n g e m e n t  a n d  
t h e  s u p p o r t  a w a r d ,  c o n s i d e r a t i o n  o f  t h a t  i s s u e  i n  a m e d i a t i o n  c o n t e x t  c o u l d  d i v e r t  
t h e  p a r t i e s  f r o m  t h e  t r u e  p u r p o s e  o f  m e d i a t i o n  W h e r e  d i s p u t e s  a r i s e  a f t e r  t h e  
e n t r y  o f  a  c o u r t  o r d e r  r e l a t i v e  t o  t h e  m o d i f i c a t i o n  o r  e n f o r c e m e n t  o f  t h e  c u s t o d y  
p r o v i s i o n s  o f  t h a t  o r d e r ,  t h o s e  i s s u e s  w o u l d  a l s o  b e  r o u t i n e l y  r e f e r r e d  t o  m e d i a t i o n  
u n d e r  t h e  c o m m i t t e e ’ s r e c o m m e n d a t i o n .

14 C o m m i t t e e  o n  D i s p u t e  R e s o l u t i o n ,  M a n d a t o r y  C h i l d  C u s t o d y  M e d i a t i o n  
E rQ iU - a n i  i n  M e c k l e n b u r g  C o u n t y :  A S t u d y  a n d  E v a l u a t i o n  ( R a l e i g h :  N o r t h  
C a r o l i n a  B a r  A s s o c i a t i o n ,  1 9 8 7 ) ,  p p .  I a n d  8.

15 T a s k  F o r c e  o n  D i s p u t e  R e s o l u t i o n  o f  t h e  N o r t h  C a r o l i n a  B a r  F o u n d a t i o n .  
D i s p u t e  R e s o l u t i o n  ( R a l e i g h :  N o r t h  C a r o l i n a  B a r  A s s o c i a t i o n ,  1 9 8 5 ) ,  p p .  10 -I I .



N o r  w o u l d  it s e em  t h a t  e a s e s  s h o u l d  be  d i v e r t e d  f r o m  m e d i a t i o n  s o l e l y  
b e c a u s e  o n e  o f  t h e  p a r t i e s  r e s i d e s  o u t s i d e  t h e  c o u n t y  o r  d i s t r i c t .  I f  t h e  p a r t i e s  c a n  
l i t i g a t e  t h e i r  c a s e  w i t h i n  a  s p e c i f i e d  a r e a ,  t h e y  c a n  n o r m a l l y  m e d i a t e  t h e  s a m e  
i s s u e s  w i t h i n  t h a t  a r e a .  O b v i o u s l y ,  t h e  c o u r t  c o u l d  e x c u s e  a  p a r t y  f r o m  m e d i a t i o n  
i f  r e f e r r a l  w o u l d  c a u s e  u n d u e  h a r d s h i p ,  as  i n  t h e  c a s e  o f  a n  o u t - o f - s t a t e  p a r t y .

S i n c e  t h e  p u r p o s e  o f  m e d i a t i o n  i s  t o  b e n e f i t  t h e  c h i l d r e n  a f f e c t e d  b y  i t .  
p a r t i e s  w o u l d  n o t  be  e x c u s e d  b e c a u s e  o f  i n d i g e n c y ,  a s  e i t h e r  a s l i d i n g  s c a l e  f e e  
a r r a n g e m e n t  w o u l d  c o m p e n s a t e  f o r  t h e i r  i n d i g e n c y  o r  t h e  c o u r t  c o u l d  f o r g i v e  o r  
r e d u c e  f e e s  i f  n e c e s s a r y .

S i n c e  t h e  m e c h a n i c s  o f  m e d i a t i o n  s h o u l d  be  l e f t  i n  l a r g e  p a r t  t o  b e  s h a p e d  
b y  l o c a l  r u l e ,  t h e  c o m m i t t e e  r e c o m m e n d s  t h a t  d e t a i l s  s u c h  a s  t h e  n u m b e r  a n d  
d u r a t i o n  o f  m e d i a t i o n  s e s s i o n s  b e  l e f t  f o r  t h e  s e v e r a l  d i s t r i c t s .

3 .  T i m i n g  o f  m e d i a t i o n  r e f e r r a l s . W h i l e  t h e  c o m m i t t e e  r e c o m m e n d s  t h a t  
a l l  i s s u e s  o f  c u s t o d y  a n d  v i s i t a t i o n  be  r e f e r r e d  f o r  m e d i a t i o n ,  t h e  t i m i n g  a n d  
m e c h a n i c s  o f  r e f e r r a l  s h o u l d  b e  r e s e r v e d  t o  t h e  i n d i v i d u a l  d i s t r i c t s .  I n d i v i d u a l  
c a s e l o a d s ,  l o c a l  c a l e n d a r  r u l e s ,  a n d  e x p r e s s e d  p r e f e r e n c e s  o f  t h e  d o m e s t i c  b a r  m i g h t  
m a n d a t e  r e f e r r a l  a t  d i f f e r e n t  p o i n t s  i n  t h e  l i t i g a t i o n  c o n t i n u u m .  A d m i n i s t r a t i v e  
g u i d e l i n e s  s h o u l d  e n c o u r a g e  l o c a l  o f f i c i a l s  t o  a d d r e s s  t h e s e  i s s u e s  i n  l o c a l  r u l e s  t o  
e n s u r e  a n  e f f e c t i v e  a n d  e f f i c i e n t  p r o c e d u r e .

4 .  C o n f i d e n t i a l i t y . U n l e s s  t h e y  a r e  g u a r a n t e e d  c o n f i d e n t i a l i t y ,  p a r t i e s  
a r e  n o t  l i k e l y  t o  b e  a d v i s e d  b y  c o u n s e l  t o  f r e e l y  p a r t i c i p a t e  i n  t h e  m e d i a t i o n  
e x p e r i e n c e .  T h e  p i l o t  p r o g r a m  l e g i s l a t i o n  p r o v i d e d  t h a t

( f )  M e d i a t i o n  p r o c e e d i n g s  s h a l l  be  h e l d  i n  p r i v a t e  a n d  s h a l l  b e  
c o n f i d e n t i a l .  A l l  v e r b a l  o r  w r i t t e n  c o m m u n i c a t i o n s  f r o m  c i t h e r  o r  
b o t h  p a r t i e s  t o  t h e  m e d i a t o r  o r  b e t w e e n  t h e  p a r t i e s  i n  t h e  p r e s e n c e  o f  
t h e  m e d i a t o r  m a d e  i n  a  p r o c e e d i n g  p u r s u a n t  t o  t h i s  s e c t i o n  a r e  
a b s o l u t e l y  p r i v i l e g e d  a n d  i n a d m i s s i b l e  i n  c o u r t .

A l t h o u g h  a w a r e  o f  t h e  r e l a t i o n s h i p  b e t w e e n  g u a r a n t e e d  c o n f i d e n t i a l i t y  a n d  
s u c c e s s f u l  m e d i a t i o n ,  t h e  c o m m i t t e e  w a s  c o n c e r n e d  t h a t  t h e r e  be  n o  i m m u n i t y  f o r  
c r i m e s  c o m m i t t e d  in  t h e  p r e s e n c e  o f  t h e  m e d i a t o r ,  s u c h  as  a s s a u l t  a n d  
c o m m u n i c a t i n g  t h r e a t s .  T h e r e  w a s  a l s o  c o n c e r n  t h a t  i n f o r m a t i o n  a b o u t  c o n t i n u i n g  
c r i m i n a l  a c t i v i t y ,  s u c h  as  c h i l d  o r  s p o u s e  a b u s e  o r  n e g l e c t ,  n o t  be  p r o t e c t e d  i n  a 
s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g .  N o r  s h o u l d  a n y o n e  be  e x c u s e d  f r o m  s t a t u t o r y  
r e p o r t i n g  r e q u i r e m e n t s  w h i c h  r e q u i r e  a l l  c i t i z e n s  t o  r e p o r t  s u s p e c t e d  c h i l d  a b u s e  o r  
n e g l e c t  t o  t h e  D e p a r t m e n t  o f  S o c i a l  S e r v i c e s .

T h e  c o m m i t t e e  r e c o m m e n d s ,  t h e r e f o r e ,  t h a t  a n y  l e g i s l a t i o n  p r o v i d e  t h a t  
t h e r e  b e  n o  p r i v i l e g e  as  t o  c o m m u n i c a t i o n s  m a d e  in  f u r t h e r a n c e  o f  a  crime o r  
f t a u d ,  a n d  n o  g r a n t  o f  i m m u n i t y  f r o m  c r i m ' i u i  c o n d u c t .

5 .  P r i v a c y . P e r s o n s  p a r t i c i p a t i n g  i n  t h e  a c t u a l  m e d i a t i o n  p r o c e s s  w i l l  
o f  n e c e s s i t y  v a r y  f r o m  c a s e  t o  c a s e .  W h e t h e r  t o  i n c l u d e  s t e p - p a r e n t s  a n d  t h e  
c h i l d r e n  t h e m s e l v e s  m u s t  be  l e f t  t o  t h e  d e m a n d s  o f  t h e  i n d i v i d u a l  c a s e  a n d  t h e  
m e d i a t o r ’ :  s o u n d  d i s c r e t i o n .  T h e  p i l o t  l e g i s l a t i o n  p r o v i d e d  t h a t  t h e  m e d i a t o r  m i g h t  
’ e x * k U d c  c o u n s e l  f r o m  p a r t i c i p a t i o n  in  t h e  p r o c e e d i n g s  i f  t h e  c o u r t  f i n d s  ’ h a t



e x c l u s i o n  i s  a p p r o p r i a t e . "  T h e  c o m m i t t e e  r e c o m m e n d s  t h e  d e l e t i o n  o f  a n y  
e x c l u s i o n a r y  l a n g u a g e ,  s i n c e  t h e  m e d i a t o r  m a y  ** w i t h  t h e  a s s i s t a n c e  o f  t h e  
s u p e r v i s i n g  c o u r t  — t a k e  s u c h  d r a s t i c  a c t i o n  i f  r e q u i r e d  i n  a  p a r t i c u l a r  c ase .  
C o u n s e l  a r c  w e l c o m e  a t  t h e  s e s s i o n s ,  b u t  e x p e r i e n c e  i n  t h e  p i l o t  d i s t r i c t s  h a s  
i n d i c a t e d  t h a t  c o u n s e l  s e l d o m  p a r t i c i p a t e  i n  t h e  m e d i a t i o n  s e s s i o n s .

6 .  E d u c a t i o n  o f  t h e  p u b l i c ,  t h e  b a r ,  a n d  t h e  b e n c h . T h e  e x p e r i e n c e  o f  c o u r t  
o f f i c i a l s  i n  t h e  p i l o t  d i s t r i c t s  a n d  i n  B u n c o m b e ,  O r a n g e ,  a n d  C h a t h a m  c o u n t i e s  
u n d e r s c o r e s  t h e  i m p o r t a n c e  o f  n o t i f i c a t i o n  t o  t h e  g e n e r a l  p u b l i c  a n d  e d u c a t i o n  o f  
t h o s e  w h o  w i l l  h a v e  d i r e c t  c o n t a c t  w i t h  t h e  p r o c e d u r e ,  i n c l u d i n g  D i s t r i c t  C o u r t  
j u d g e s ,  t h e  d o m e s t i c  b a r ,  a n d  t h e  p a r t i e s  t o  c o n t e s t e d  d o m e s t i c  a c t i o n s .  B e c a u s e  
p a r t i e s  m u s t  c o m m u n i c a t e  i n  g o o d  f a i t h  i n  t h e  m e d i a t i o n  h e a r i n g  i n  o r d e r  t o  
r e s o l v e  t h e i r  d i s p u t e s ,  i t  i s  c r i t i c a l  t h a t  t h e y  u n d e r s t a n d  t h e  m e d i a t i o n  p r o c e s s  a n d  
e n t e r  i n t o  t h e  h e a r i n g  w i t h  a n  o p e n  m i n d ,  p r e d i s p o s e d  t o w a r d  t h e  p r o c e s s .  
C o u n s e l ’ s u n d e r s t a n d i n g  o f  t h e  m e d i a t i o n  p r o c e s s  a n d  a  m e d i a t e d  a g r e e m e n t  is 
c r i t i c a l ,  a s  t h e  a t t o r n e y  w i l l  s e t  t h e  t o n e  f o r  t h e  c l i e n t  w h o  is e n t e r i n g  i n t o  
m e d i a t i o n .  E v e n  a  w e l l - d e s i g n e d  m e d i a t i o n  p r o g r a m  w i l l  f a i l  w i t h o u t  t h e  s u p p o r t  
o f  t h e  b a r .  T h e  C h i e f  D i s t r i c t  J u d g e  i n  e a c h  o f  t h e  m e d i a t i o n  d i s t r i c t s  s t r e s s e s  t h e  
i m p o r t a n c e  o f  c o n t i n u a l  b a r  e d u c a t i o n ,  d e s p i t e  t h e  d e m a n d s  t h i s  p l a c e s  o n  s c a r c e  
j u d i c i a l  t i m e .  J u d i c i a l  e d u c a t i o n  i s  e q u a l l y  i m p o r t a n t ,  a s  t h e  j u d g e  a s s i g n i n g  c a s e s  
t o  m e d i a t i o n  m a y  b e  t h e  f i r s t  t o  e x p l a i n  t o  t h e  p a r t i e s  w h a t  is i n v o l v e d  i n  t h e  
m e d i a t i o n  p r o c e s s  a n d  h o w  i t  s h o u l d  b e  a p p r o a c h e d .

T h e  c o m m i t t e e  r e c o m m e n d s  t h a t  a  d i s t r i c t  a p p l y i n g  f o r  a p p r o v a l  o f  a 
m e d i a t i o n  p r o j e c t  b e  w i l l i n g  t o  m a k e  a  c o m m i t m e n t  t o  e d u c a t e  t h e  g e n e r a l  p u b l i c ,  
a l o n g  w i t h  m e m b e r s  o f  t h e  d o m e s t i c  b a r  a n d  t h e  b e n c h .  D i a l o g u e  w i t h  c o m m u n i t y  
l e a d e r s  a n d  i n t e r e s t e d  l a y  p e r s o n s  i n  t h e  c o m m u n i t y  m a y  l e a d  n o t  o n l y  t o  
v o l u n t e e r s  f o r  a  n e w  p r o g r a m ,  b u t  t o  l o n g - t e r m  s u p p o r t  f o r  t h e  e f f o r t .

7 .  F o r m  o f  t h e  a g r e e m e n t . I n  t h e  p i l o t  d i s t r i c t s ,  p a r e n t s  w h o  r e s o l v e  
t h e i r  d i s p u t e s  d r a f t  a  p a r e n t i n g  a g r e e m e n t  w h i c h  s t a t e s  t h e  r e s o l u t i o n  i n  s i m p l e  
t e r m s .  I n  M e c k l e n b u r g  C o u n t y ,  t h i s  a g r e e m e n t  b e c o m e s  a n  o r d e r  o f  t h e  c o u r t  
t h r o u g h  a  s i m p l e  f o r m  o r d e r  w h i c h  i n c o r p o r a t e s  t h e  a g r e e m e n t  b y  r e f e r e n c e .  I n  
G a s t o n  C o u n t y ,  t h e  t e r m s  o f  t h e  p a r e n t i n g  a g r e e m e n t  a r e  i n c o r p o r a t e d  i n t o  t h e  
u s u a l  f o r m  o f  c o n s e n t  a g r e e m e n t  b y  t h e  a t t o r n e y s ,  w h i c h  is t h e n  s i g n e d  b y  t h e  
p a r t i e s  a n d  a  j u d g e  a n d  f i l e d  w i t h  t h e  c o u r t .

A l t h o u g h  t h e  m e c h a n i c s  o f  r e c o g n i t i o n  o f  a p a r e n t i n g  a g r e e m e n t  m i g h t  be s t  
b e  r e s e r v e d  t o  t h e  s e v e r a l  d i s t r i c t s ,  i t  i s i m p o r t a n t  f o r  t h e  p u r p o s e s  o f  i n t e r s t a t e  
e n f o r c e m e n t  t h a t  a  p a r e n t i n g  a g r e e m e n t  b e  a c c o r d e d  t h e  r e s p e c t  d u e  a n y  c o n s e n t  
o r d e r .  O t h e r w i s e ,  s e r i o u s  e n f o r c e m e n t  d i f f i c u l t i e s  a r i s e  i f  o n e  o f  t h e  p a r t i e s  t o  a 
p a r e n t i n g  a g r e e m e n t  r e m o v e s  a  c h i l d  f r o m  t h e  s t a t e  i n  v i o l a t i o n  o f  t h e  a g r e e m e n t .  
I t  i s  a l s o  i m p o r t a n t  t h a t  t h e r e  b e  a  c o n s i s t e n t  p r a c t i c e  w i t h i n  a  j u d i c i a l  d i s t r i c t .

8 .  M e d i a t o r  q u a l i f i c a t i o n s . T h e  c o m m i t t e e  w a s  c o n c e r n e d  t h a t  t h e  c o u r t  
p r o t e c t  t h e  p a r t i e s  t o  a  m a n d a t o r y  r e f e r r a l  c u s t o d y / v i s i t a t i o n  m e d i a t i o n  p r o g r a m  
b y  e n s u r i n g  t h e  i n t e g r i t y  o f  t h e  m e d i a t i o n  p r o c e s s  a n d  t h e  c o m p e t e n c e  o f  t h o s e  
s e r v i n g  a s  m e d i a t o r s .  U n f o r t u n a t e l y  n o  f o r m u l a  e x i s t s  t o  e n s u r e  i n t e g r i t y  a n d  
c o m p e t e n c e .  E v e n  a m o n g  d i s p u t e  r e s o l u t i o n  p r o f e s s i o n a l s  t h e r e  is c o n s i d e r a b l e



d e b a t e  c o n c e r n i n g  m e d i a t o r  q u a l i f i c a t i o n s ,  p a r t i c u l a r l y  e d u c a t i o n a l  d e g r e e  
r e q u i r e m e n t s .  I n  i t s  O c t o b e r  1 9 8 8  r e p o r t ,  t h e  S o c i e t y  o f  P r o f e s s i o n a l s  i n  D i s p u t e  
R e s o l u t i o n  C o m m i s s i o n  o n  Q u a l i f i c a t i o n s  s t a t e d  t h a t  " ( t ) h c r e  a r c  n o  o b v i o u s  
a n s w e r s  t o  w h a t  c o n s t i t u t e s  a q u a l i f i e d  n e u t r a l  o r  w h i c h  o f  t h e  p o l i c y  o p t i o n s  
d e s c r i b e d  i s  a p p r o p r i a t e  t o  e n s u r e  t h a t  t h o s e  w h o  p r a c t i c e  a r e  q u a l i f i e d  t o  d o  s o . " 18 
R e g a r d i n g  d e g r e e  r e q u i r e m e n t s ,  t h e  c o m m i s s i o n  f u r t h e r  s t a t e d :

W e  r e c o g n i z e  t h e  k n o w l e d g e  a c q u i r e d  i n  o b t a i n i n g  v a r i o u s  
d e g r e e s  c a n  b e  u s e f u l  i n  t h e  p r a c t i c e  o f  d i s p u t e  r e s o l u t i o n .  A t  t h i s  
t i m e  a n d  f o r  t h e  f o r e s e e a b l e  f u t u r e ,  h o w e v e r ,  n o  s u c h  d e g r e e  i n  i t s e l f  
e n s u r e s  c o m p e t e n c e  a s  a  n e u t r a l .  F u r t h e r m o r e ,  r e q u i r i n g  a d e g r e e  
w o u l d  f o r e c l o s e  a l t e r n a t i v e  a v e n u e s  o f  d e m o n s t r a t i n g  d i s p u t e  
r e s o l u t i o n  c o m p e t e n t . 17

T h e  p i l o t  l e g i s l a t i o n  r e q u i r e d  t h a t

( d )  F o r  a  p e r s o n  t o  q u a l i f y  t o  p r o v i d e  m e d i a t i o n  s e r v i c e s  u n d e r  t h i s  
s e c t i o n ,  t h a t  p e r s o n  s h a l l  s h o w  t h a t  he :

( 1 )  h a s  a  l a w  d e g r e e ,  o r  a t  l e a s t  a  m a s t e r ' s  d e g r e e  in  
p s y c h o l o g y ,  s o c i a l  w o r k ,  f a m i l y  c o u n s e l i n g  o r  a c o m p a r a b l e  
h u m a n  r e l a t i o n s  d i s c i p l i n e ,  a n d

( 2 )  h a s  a t  l e a s t  4 0  h o u r s  o f  t r a i n i n g  i n  m e d i a t i o n  t e c h n i q u e s  
b y  a  q u a l i f i e d  i n s t r u c t o r  o f  m e d i a t i o n .  A  q u a l i f i e d  i n s t r u c t o r  
o f  m e d i a t i o n  is a  p r o f e s s i o n a l  w h o  h a s  p r o v i d e d  m e d i a t i o n  
s e r v i c e s  f o r  a t  l e a s t  3 0  c a s e s ,  h a s  p u b l i c l y  a n d  e x p l i c i t l y  
i d e n t i f i e d  h i s  s e r v i c e s  t o  i n c l u d e  m e d i a t i o n ,  a n d  h a s  t h e  
e d u c a t i o n a l  b a c k g r o u n d  s t a t e d  in  s u b s e c t i o n  ( 1 ) .  A  c o u n s e l i n g  
s e r v i c e  is n o t  a  m e d i a t i o n  s e r v i c e  u n l e s s  t h e  d e r i v a t i o n  o f  a  
w r i t t e n  s t a t e m e n t  b e t w e e n  d i s p u t a n t s  i s  t h e  e x p l i c i t  o b j e c t i v e  
o f  t h e  s e r v i c e .  M a r i t a l  c o u n s e l i n g ,  p s y c h o t h e r a p y ,  a n d  f a m i l y  
t h e r a p y  a r e  n o t  m e d i a t i o n  s e r v i c e s .

P r e l i m i n a r y  r e s u l t s  f r o m  M a i n e ,  a f t e r  a  d e c a d e  o f  p r a c t i c a l  e x p e r i e n c e ,  
f o u n d  " n o  c o r r e l a t i o n  . . . b e t w e e n  t h e  e d u c a t i o n a l  o r  e x p e r i e n t i a l  q u a l i f i c a t i o n s  o f  
m e d i a t o r s  a n d  t h e i r  p e r f o r m a n c e .  W h i l e  t h e  a t t r i b u t e s  o f  a n  e f f e c t i v e  m e d i a t o r  
m a y  b e  h y p o t h e s i z e d  t h e y  ar'* n o t  k n o w n . " 18

16  S o c i e t y  o f  P r o f e s s i o n a l s  i n  D i s p u t e  R e s o l u t i o n  C o m m i s s i o n  o n
Q u a l i f i c a t i o n s ;  S u m m a r y  o f  I s s u e s  a n d  P r e l i m i n a r y  P r i n c i p l e s :  O c t o b e r  1 9 8 8 .  
p . l .

17  Jd. a t  4.

18  L i n c o l n  C l a r k ,  M e d i a t o r  Q u a l i f i c a t i o n s  a n d  E f f e c t i v e n e s s , p .  I .
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B a l a n c i n g  t h e  - o u r t ’s n e e d  t o  p r o t e c t  t h e  p a r t i e s  a n d  t h e  l a c k  o f  c l e a r l y -  

d e f i n e d ,  o b j e c t i v e  q u a l i f i c a t i o n  c r i t e r i a  b y  w h i c h  t o  g u a r a n t e e  c o m p e t e n c e ,  t h e  
c o m m i t t e e  r e c o m m e n d s  t h a t  e d u c a t i o n a l  d e g r e e  r e q u i r e m e n t s  a n d  s p e c i a l i z e d  
t r a i n i n g  r e q u i r e m e n t s  s i m i l a r  t o  t h o s e  i n  t h e  p i l o t  p r o g r a m  l e g i s l a t i o n  s h o u l d  b e  
c o n s i d e r e d  b y  t h e  A d m i n i s t r a t i v e  O f f i c e  o f  t h e  C o u r t s  i n  e s t a b l i s h i n g  s p e c i f i c  
q u a l i f i c a t i o n  g u i d e l i n e s ,  c c r t ' f i c a t i o n  p r o c e d u r e s ,  a n d  p e r f o r m a n c e  e v a l u a t i o n  
s t a n d a r d s  a n d  p r o c e d u r e s .  T h e  c o m m i t t e e  a l s o  s u g g e s t s  t h a t  b e c a u s e  t h e  f i e l d  o f  
d i s p u t e  r e s o l u t i o n  is r a p i d l y  c h a n g i n g ,  t h e  A d m i n i s t r a t i v e  O f f i c e  o f  t h e  C o u r t s  
s h o u l d  m o n i t o r  t h e  i s s u e  o f  q u a l i f i c a t i o n  c r i t e r i a  a n d  u p d a t e  e l i g i b i l i t y  
r e q u i r e m e n t s  a s  a p p r o p r i a t e .

I s s ue  F o u r :  H o w  m i g h t  a  s t a t ew i d e  c u s t o d y  an d  v i s i t a t i o n  m e d i a t i o n  p r o g r a m  be
f u n d e d ?

T h e  c o m m i t t e e ’ s r e v i e w  o f  p r o g r a m s  a c r o s s  t h e  c o u n t r y  i n d i c a t e d  a v a r i e t y  
o f  f u n d i n g  a l t e r n a t i v e s :  c o u r t  s y s t e m  f u n d e d ;  u s e r  f u n d e d ;  f u n d i n g  t h r o u g h
s p e c i a l  t a x  o r  f i l i n g  f e e  a s s e s s m e n t s ;  a n d  s o m e  c o m b i n a t i o n  o f  t h e  a b o v e .

D u e  t o  t i m e  c o n s t r i c t i o n s ,  t h e  c o m m i t t e e  is n o t  i n  a  p o s i t i o n  t o  r e c o m m e n d  a 
f u n d i n g  s t r a t e g y .  H o w  a  s t a t e w i d e  p r o g r a m  is f u n d e d  w i l l  d e p e n d  i n  l a r g e  p a r t  o n  
t h e  m o d e l  t h a t  i s  a d o p t e d ,  q u a l i f i c a t i o n s  a d o p t e d  f o r  m e d i a t o r s ,  a n d  t h e  o v e r a l l  
c o s t  o f  o p e r a t i n g  t h a t  m o d e l .  C o s t s  w i l l  b e  s u b s t a n t i a l l y  l e s s ,  o f  c o u r s e ,  i f  t h e  
d i s p u t e  s e t t l e m e n t  c e n t e r s  a n d  s i m i l a r  c o m m u n i t y  r e s o u r c e s  a l r e a d y  i n  p l a c e  c a n  
f u r n i s h  a n  a d m i n i s t r a t i v e  f r a m e w o r k  f o r  t h e  m e d i a t i o n  p r o g r a m .  W h e r e  t r a i n e d  
v o l u n t e e r s  a r c  u s e d  i n  m e d i a t i o n ,  s u c h  a s  i n  B u n c o m b e  C o u n t y ,  t h e  p e r  c a s e  c o s t s  
a r e  d r a m a t i c a l l y  l e s s  t h a n  i n  t h e  p i l o t  d i s t r i c t s .

I t  a p p e a r s  t h a t  t h e  f u n d i n g  a r r a n g e m e n t  f o r  t h e  p i l o t  p r o g r a m s  i n  w h i c h  t h e  
s t a t e ’ s a p p r o p r i a t i o n  is p a r t i a l l y  o f f s e t  b y  u s e r  f e e s  s h o u l d  b e  c o n s i d e r e d  o n  a  
s t a t e w i d e  b a s i s .  U s e r  f e e s  w o u l d  b e  d e t e r m i n e d  b y  t h e  A d m i n i s t r a t i v e  O f f i c e  o f  
t h e  C o u r t s ,  u t i l i z i n g  a  s l i d i n g  s c a l e  a p p r o a c h  w h i c h  w o u l d  e n s u r e  a  f a i r  
d i s t r i b u t i o n  o f  t h e  c o s t s  o f  t h e  p r o g r a m  a n d  f u r t h e r  g u a r a n t e e  t h a t  n o  c h i l d r e n  
w o u l d  b e  d e n i e d  t h e  b e n e f i t s  o f  m e d i a t i o n  b e c a u s e  o f  t h e  i n d i g e n c y  o f  t h e i r  
p a r e n t s .

I s sue  F ive :  H o w  m i g h t  a  s t a t ew i d e  c u s t o d y  an d  v i s i t a t i o n  m e d i a t i o n  p r o g r am  be
Im p l em en t e d ?

T h e  c o m m i t t e e  r e m a i n s  c o m m i t t e d  t o  s t a t e w i d e  a p p l i c a t i o n  o f  t h e  m e d i a t i o n  
p r o c e s s  t o  c u s t o d y  a n d  v i s i t a t i o n  d i s p u t e s ,  b u t  r e c o g n i z e s  t h e  c c m a n d s  o n  l o c a l  a n d  
s t a t e  r e s o u r c e s  i n  i m p l e m e n t i n g  m e d i a t i o n  t h r o u g h o u t  1 0 0  c o u n t i e s  a n d  3 4  D i s t r i c t  
C o u r t  j u d i c i a l  d i s t r i c t s ,  t h e  n e e d  t o  e s t a b l i s h  c o u r t  r u l e s  a n d  a d m i n i s t r a t i v e  
g u i d e l i n e s ,  a n d  t h e  n e e d  t o  i d e n t i f y  a n d  c e r t i f y  q u a l i f i e d  m e d i a t o r s .  T h e r e f o r e ,  
t h e  c o m m i t t e e  r e c o m m e n d s  a  p h a s e d - i n  a p p r o a c h  t o  s t a t e w i d e  i m p l e m e n t a t i o n ,  
b e g i n n i n g  w i t h  d i s t r i c t s  w h i c h  h a v e  p r o g r a m s  in  p l a c e .  I m p l e m e n t a t i o n  c o u l d  t h e n  
p r o c e e d  a c r o s s  t h e  s t a t e  a s  f u n d i n g  a n d  c e r t i f i e d  m e d i a t o r s  b e c o m e  a v a i l a b l e .  T h e  
A d m i n i s t r a t i v e  O f f i c e  o f  t h e  C o u r t s  w o u l d  be  i n  t h e  b e s t  p o s i t i o n  t o  a c c e p t  
a p p l i c a t i o n s  f r o m  t h e  s e v e r a l  d i s t r i c t s ,  a n d  d e t e r m i n e  a n  i m p l e m e n t a t i o n  s c h e d u l e .
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M e d i a t i o n  o f f e r s  a n  e x c i t i n g  a l t e r n a t i v e  t o  t h e  t r a d i t i o n a l  a d v e r s a r y  s y s t e m  
o f  r e s o l v i n g  c u s t o d y  a n d  v i s i t a t i o n  d i s p u t e s  i n  N o r t h  C a r o l i n a .  T h e  c o m m i t t e e  
r e c o m m e n d s  i t s  u s e  t h r o u g h o u t  t h e  s t a t e  a s  a n  e f f e c t i v e  m e t h o d  o f  m a k i n g  c h i l d -  
c e n t e r e d  p l a c e m e n t  d e c i s i o n s ,  a n t i c i p a t i n g  b e n e f i t s  n o t  o n l y  t o  p a r e n t s  a n d  c h i l d r e n  
b u t  t o  a n  o v e r c r o w d e d  c o u r t  s y s t e m .  A l t h o u g h  s i g n i f i c a n t  n u m b e r s  o f  c a s e s  w i l l  be  
s u c c e s s f u l l y  n e g o t i a t e d  t h r o u g h  m e d i a t i o n ,  t h e  m a j o r i t y  o f  f i l i n g s  w i l l  be  d e a l t  
w i t h  in  t r a d i t i o n a l  f a s h i o n .  C h i l d r e n  in  c a s e s  w h i c h  a r e  n o t  m e d i a t e d  w i l l  s t i l l  b e  
p a r t  o f  a n  a d v e r s a r y  s y s t e m  w h i c h  m a y  r e q u i r e  t h e i r  a t t e n d a n c e  a t  c o u r t  
p r o c e e d i n g s  a n d  p o s s i b l y  t h e i r  t e s t i m o n y  t h e r e .  T h e r e  i s  p r e s e n t l y  n o  r e q u i r e m e n t  
t h a t  j u d g e s  w h o  m a k e  p l a c e m e n t  d e c i s i o n s  h a v e  s p e c i a l i z e d  t r a i n i n g  o r  e q u i v a l e n t  
e x p e r i e n c e ,  n o r  a r e  i m p a r t i a l  e x p e r t  w i t n e s s e s  u s u a l l y  a v a i l a b l e  t o  t h e  c o u r t .  
C h i l d r e n  d o  n o t  h a v e  p a r t y  s t a t u s  i n  c u s t o d y  c a s e s ,  a n d  t h u s  a r c  n o t  u s u a l l y  
r e p r e s e n t e d  b y  a n  a d v o c a t e .

A s  J u d g e  E d  M c C o r m i c k  s a y s  in  t h e  v i g n e t t e  w h i c h  s e r v e s  a s  a  F o r e w o r d  to  
t h i s  R e p o r t ,  w e  a r c  s e a r c h i n g  f o r  a l t e r n a t i v e s .  M e d i a t i o n  w i l l  n o t  r e p l a c e  
t r a d i t i o n a l  l i t i g a t i o n ,  b u t  w i l l  p r o v i d e  a v a l u a b l e  o p t i o n  t o  t h e  c o u r t s .  I f  l a s t i n g  
d a m a g e  is t o  b e  a v o i d e d  t o  t h e  c h i l d r e n  o f  d i v o r c e ,  o t h e r  o p t i o n s  m u s t  be  e x p l o r e d ,  
o t h e r  c o u r s e s  c h a r t e d .  T h e  c o m m i t t e e  r e c o m m e n d s  t h a t  t h e  l e g i s l a t u r e  c o n s i d e r  t h e  
e n t i r e  e x i s t i n g  s t a t u t o r y  f r a m e w o r k  r e g u l a t i n g  c h i l d  p l a c e m e n t  d e c i s i o n s ,  w i t h  a 
v i e w  t o w a r d  a n  o v e r a l l  r e v i s i o n  w h i c h  w o u l d  g u a r a n t e e  t h a t  s u c h  d e c i s i o n s  be  
c h i l d - c e n t e r e d .
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V I S I T A T I O N  P R O J E C T  O P E R A T I O N

M s .  G u n n ' s  p r i m a r y  m e t h o d  o f  o p e r a t i o n  i s  t o  c a l l  t h e  
c u s t o d i a l  o r  n o n - c u s t o d i a l  p a r e n t  w h o  h a s  r e q u e s t e d  h e r  s e r v i c e s  b y  
c o n t a c t i n g  o u r  o f f i c e  o r  t h e  c o u r t s .  F r o m  t h i s  c a l l  s h e  d e t e r m i n e s  
t h e  n a t u r e  o f  t h e  c o m p l a i n t ,  c o n f i r m s  t h e  s t a t u s  o f  c h i l d  s u p p o r t  
p a y m e n t s  i n  t h e  c a s e ,  r e s e a r c h e s  t h e  c a s e  f i l e  t o  d e t e r m i n e  t h e  
n a t u r e  o f  c o u r t - o r d e r e d  v i s i t a t i o n  a n d  e x p l a i n s  t h a t  s h e  w i l l  c o n t a c t  
t h « .  o t h e r  p a r t y  t o  t h e  c a s e .

T h e  o t h e r  p a r t y  i s  t h e n  c o n t a c t e d .  I n  t h i s  c a l l  s h e  
e x p l a i n s  t h e  n a t u r e  o f  t h e  c o m p l a i n t ,  l i s t e n s  t o  t h e  " o t h e r  s i d e  o f  
t h e  s t o r y " ,  e x p l a i n s  l e g a l  r e q u i r e m e n t s  a n d  r e m e d i e s  a n d  a t t e m p t s  t o  
r e s o l v e  t h e  c o m p l a i n t .

F u r t h e r  c a l l s  c o n t i n u e  t o  b e  m a d e  t o  e i t h e r  p a r t y  u n t i l  
r e s o l u t i o n  i s  r e a c h e d .  H e r  c o a l  i s  t o  e s t a b l i s h  c o m p l i a n c e  t o  t h e  
c o u r t  o r d e r  b y  b o t h  p a r t i e s ,  t o  i n i t i a t e  d i a l o g  b e t w e e n  t h e  p a r t i e s  
r e g a r d i n g  t h e  c h i l d ( r e n ) ' s  b e s t  i n t e r e s t s  a n d  t o  r e m o v e  h e r s e l f  f r o m  
t h e  p r o c e s s  a l l o w i n g  t h e  p a r t i e s  t o  w o r k  t o g e t h e r  t o  a s s u r e  c o n t i n u e d  
r e g u l a r  v i s i t a t i o n  a n d  s u p p o r t .

V I S I T A T I O N  P R O J E C T  A D M I N I S T R A T I O N

M s .  G u n n  w o r k s  e i g h t . . h o u r s  c n  T h u r s d a y s  a n d  F r i d a y s  
a n d  f o u r  h o u r s  o n  S a t u r d a y s .

S h e  h a s  d e s i g n e d  a n d  c o m p l e t e s  a b i - w e e k l y  v i s i t a t i o n  
A c t i v i t y  R e p o r t  w h i c h  i s  p r o v i d e d  t o  t h e  E x e c u t i v e  D i r e c t o r  o f  t h e  
O f f i c e  o f  C h i l d  S u p p o r t  E n f o r c e m e n t .  S h e  h a s  a l s o  d r a f t e d  a s t a t e m e n t  
o f  P r i n c e  G e o r g e ' s  C o u n t y ' s  V i s i t a t i o n  P o l i c y  w h i c : ;  w i l l  b e  d e v e l o p e d  
i n t o  a  b r o c h u r e  a n d  m a i l e d  t o  a l l  t h e  O f f i c e  o f  C h i l d  S u p p o r t  E n f o r c e m e n t  
c l i e n t s  a n d  o b l i g o r s .  T h i s  d r a f t  i s  n o w  r e m g  r e v i e w e d  b y  t h e  c o u r t s  
a n d  t h e  c o u n t y  a d m i n i s t r a t i o n .

C o m p l e t e d  c a s e  n o t e s ,  i n c l u d e d  c n  a  V i s i t a t i o n  C o u n s e l o r ' s  
R e p o r t  a l s o  d e s i g n e d  b y  M s .  G u n n ,  a r e  f i l e d  i n  c a s e  f i l e s .  T h e s e  n o t e s  
w i l l  a l s o  b e  f i l e d  i n  c o r r e s p o n d i n g  c o u r t  j a c k e t s  a n d  a r e  a v a i l a b l e  t o  
a l l  p a r t i e s  s h o u l d  v i s i t a t i o n  i s s u e s  e v e n t u a l l y  r e q u i r e  l i t i g a t i o n .

V I S I T A T I O N  P R O J E C T  A N A L Y S I S

T o  d a t e ,  o n e  p a r t - t i m e  v i s i t a t i o n  c o u n s e l o r  h a s  b e e n  a b l e  
t o  h a n d l e  t . h e  w o r k l o a d .  H o w e v e r ,  w e  e x p e c t  t h a t  p u b l i c a t i o n  a n d  m a i l i n g  
o f  t h e  b r o c h u r e  w i l l  g e n e r a t e  s u f f i c i e n t  n u m b e r s  o f  n e w  c o m p l a i n t s  t o  
r e q u i r e  i n c r e a s e d  s t a f f i n g .  T h e r e f o r e ,  t h e  O f f i c e  o f  C h i l d  S u p p o r t  
E n f o r c e m e n t  h a s  i n c l u d e d  a  r e q u e s t  f o r  a f u l l - t i m e  C o u n s e l o r  C o o r d i n a t o r  
I  p o s i t i o n  i n  t h e  F y - 8 6  b u d g e t  r e q u e s t .

I f  t h i s  r e q u e s t  i s  a p p r o v e d ,  f u r t h e r  a n a l y s i s  w i l l  b e  
c o n d u c t e d  a t  t h e  e n d  o f  t h e  s e c o n d  q u a r t e r  c f  c a l e n d a r  y e a r  1 9 8 6  p r i o r  
t o  s u b m i s s i o n  o f  a  r e q u e s t  t o  f i l l  t m s  p o s i t i o n .  S h o u l d  d a t a  n o t  
i n d i c a t e  i n c r e a s e d  n e e d ,  t h e  p o s i t i o n  w i l l  b e  f i l l e d  a t  5 0 \  u n t i l  
w o r k l o a d  n e c e s s i t a t e s  g r e a t e r  s t a f f  t i m e  f o r  t M s  f u n c t i o n . _________________



%

Jch.n W e s l e y  W h i t e  
P a c e  N u m b e r  3 
\pril 9 • 1986

S h o u l d  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  c r  r e c u i  
i n f o r m a t i o n  r e g a r d i n g  t h i s  p r o j e c t ,  p l e a s e  d o n ' t  h e s i t a t e  t o

M S / r n ] f h

c c :  V i s i t a t i o n  T a s k  F o r c e

r e  f u r  
c o n t a c
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s 5 r'f ~ T H E  P R I N C E  G E O R G E ’S  C O U N T Y  G O V E R N M E N T

''ut rt°' O F F I C E  O F  C H I L D  S U P P O R T  E N F O R C E M E N T  
1 4 7 0 1  G o v e r n o r  O d e n  B o w i e  D r i v e ,  S u i t e  4 0 5  
U p p e r  M a r l b o r o ,  M a r y l a n d  2 0 7 7 2  9 5 2 - 4 8 2 2

J u l y  1 5 ,  1 9 8 6

M E M O R A N D U M

T O:

F R O M :

J o h n  W e s l e y  W h i t e ,  C h i e f  A d m i n i s t r a t i v e  O f f i c e r  
O f f i c e  o f  t h e  C o u n t y  E x e c u t i v e

M e g  S o  1 l e n b e r g e r , E x e c u t i v e  D i r e c t o r  
O f f i c e  o f  C h i l d  S u p p o r t  E n f o r c e m e n t

S U B J E C T : R e p o r t  o n  V i s i t a t i o n  P i l o t  P r o j e c t

A p r i l  1 ,
V i s i t a t i o n  p r o j e c t  s t a t i s t i c s  f o r  t h e  p e r i o d  f r o m  

1 9 8 6  t h r o u g h  J u n e  3 0 ,  1 9 8 6  a r e  a s  f o l l o w s :

N u m b e r
N u m b e r
N u m b e r
N u m b e r
N u m b e r

o f
o f
o f

o f

H o u r s  W o r k e d :  
V i s i t a t i o n  C o m p l a i n t s  
V i s i t a t i o n  C o m p l a i n t s  
V i s i t a t i o n  C o m p l a i n t s  
V i s i t a t i o n  C o m p l a i n t s

R e c e i v e d :
R e s o 1v e d : 
R e o p e n e d  : 
C a r r i e d  O v e r :

2 8 2
1 3 8
1 2 5

10
2 3

A v e r a g e  N u m b e r  o f  C o m p l a i n t s  R e c e i v e d  P e r  W e e k :
A v e r a g e  N u m b e r  o f  C o m p l a i n t s  R e s o l v e d  P e r  W e e k :
A v e r a g e  N u m b e r  o f  T e l e p h o n e  C o n t a c t s  P e r  C o m p l a i n t :
A v e r a g e  T i m e  S p e n t  P e r  C a s e :

1 1 . 5  
1 0 . 4  
2 . 2  

1 h o u r , 17  m i n u t e s

We h a v e  c r e a t e d  a  p e r m a n e n t  V i s i t a t i o n  C o u n s e l o r  
p o s i t i o n  w i t h  a  c o u n t y  c l a s s i f i c a t i o n  o f  C o m m u n i t y  D e v e l o p e r  I / 1 1 . 
R e c r u i t m e n t  w i l l  b e g i n  a s  s o o n  a s  a  p e r s o n n e l  r e g i s t e r  i s  a v a i l a b l e .  
M s .  G u n n  w i l l  c o n t i n u e  i n  h e r  t e m p o r a r y  ( 7 0 0  h o u r )  p o s i t i o n  u n t i l  
t h e  p e r m a n e n t  p o s i t i o n  i s  f i l l e d .

A l t h o u g h  h e r  e f f i c i e n c y  i n  h a n d l i n g  t h e s e  c o m p l a i n t s  
h a s  i n c r e a s e d  a s  i l l u s t r a t e d  b y  t h e  d r o p  i n  t i m e  s p e n t  p e r  c a s e  f r o m  
2 h o u r s  1 5  m i n u t e s  i n  t h e  f i r s t  q u a r t e r  o f  o p e r a t i o n  t o  o n e  h o u r  
13 m i n u t e s  i n  t h e  s e c o n d  q u a r t e r ,  s h e  h a s  b e e n  u n a b l e  t o  c o m p l e t e  
a d d i t i o n a l  w o r k  s u c h  a s  d e v e l o p m e n t  o f  a  b r o c h u r e  a n d  c o m p i l a t i o n  
o f  c o l l e c t i o n  d a t a  o n  v i s i t a t i o n  c a s e s .  T h e r e f o r e  t h e  p e r m a n e n t  
p o s i t i o n  w i l l  b e  f i l l e d  a s  a  f u l l - t i m e  r a t h e r  t h a n  h a l f  t i m e  p o s i t i o n .

S h o u l d  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  o r  r e q u i r e  
f u r t h e r  i n f o r m a t i o n  r e g a r d i n g  t h i s  p r o j e c t ,  p l e a s e  d o n ' t  h e s i t a t e  t o  
c o n t a c t  m e .

M S / m j  f h  
c c :

' ^ O N n ^ ^ ^ m n ^ | 2 a D o n ^ u i l d i n a ^ ^ y D D e ^ 1 a r ! b o r o ^ 4 a r v i a n ^ 2 0 ^ 2
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1 4 7 0 1  G o v e r n o r  O d e n  S c - w i e  D r i v e ,  £ _ i  : e  - I :
U o c e r  M a r :  t o r s ,  M e r v l a n d  2 G 7 72  £ 5 2 - 4 3 2 2

J a n u a r y  21, 1967

M £  M O R A N 0  U M

TC: Joh n W e s l e y  W h i t e ,  C h i e f  A d m i n i s t r a t i v e  O f f i c e r
O f f i c e  of t h e  C o u n t y  E x e c u t i v e

n r V  -6 .
FROM: Meg S o l l e n b e r c e r , E x e c u t i v e  D i r e c t o r

O f f i c e  of C h i l d  S u p p o r t  E n f o r c e m e n t

S U B J E C T :  V i s i t a t i o n  R e p o r t

V i s i t a t i o n  S t a t i s t i c s  f o r  the p e r i o d  f r o m  
Oct.cber 1 , 1 9 3 6  t h r o u g h  D e c e m b e r  1 1 ,  1 9 3 6  a r e  as f o l l o w s :

N U M B E R  O r  HO URS WORKED : 4 3 0
N U M B E R  O F  V I S I T A T I O N  C O M P L A I N T S  R E C E I V E D :  2 7 3
N U M B E R  C r  V I S I T A T I O N  C O M P L A I N T S  R E S O L V E D : 2 2 7
N U M B E R  O r  V I S I T A T I O N  C O M P L A I N T S  R E O P E N E D :  i S
N U M B E R  r F V I S I T A T I O N  C O M P L A I N T S  C A R R I E D  O V E R :  75

A V E R A G E  N U M B E R  C r  C O M P L A I N T S  R E C E I V E D  P E R  W E E K :  2 3
A V E R A G E  N U M B E R  C r  C O M P L A I N T S  R E S O L V E D  P E R  W E E K :  1 9
A V E R A G E  N U M B E R  O F  T E L E P H O N E  C O N T A C T S  P E R  C O M P L A I N T :  2 . 9 0
A V E R A G E  T I M E  S P E N T  PEP C A S E :  1 hour, 37 m i n u t e s

M S / m j  f h

I M P O R T A N T

u

Note :

The above data means an 80$ "resolution" rats at an average 
settlement time of 1 hour, 37 nir.utes per case. In a telephone 
conversation v,lth county officials, we learned the average salary 
cost per case is about SI5.00 

- National Council for Children's Sights



For an Act entitled: "An Act authorizing a child visitation 
mediation project; and providing for an effective date."

Sec.1 CHILD VISITATION MEDIATION PROJECT, (a) The Alaska 
Court System may

(1) create a child visitation mediation demonstration 
project/ using a court mediator in Anchorage and Fairbanks 
to mediate child visitation disputes.

(2) evaluate the project created under (1) of this 
subsection for its ability to promote and serve the best 
interests of the child as well as for efficiency and 
economy.

(b) The purpose of the mediation project shall be to help 
the parties reach voluntary agreements regarding child 
visitation that are in the best interests of the child.

HB 538

(c) In establishing the demonstration project created 
under (a) of this section the court system shall:

(1) exclude from the scope of the project cases 
involving domestic violence on any family members.

(2) inform all parties of their rights and the scope 
and purpose of the denonstation project before mediation 
begins. „

(d) Participation in mediation under this section is 
voluntary for all parties. A person's refusal to participate 
may not be used against the person in another proceeding.

(e) Mediation shall be conducted informally as a 
conference or series of conferences. Counsel for the parties 
may attend all such conferences.

(f) The confidentiality of the mediation sessions shall 
be protected and the mediator shall be prohibited from 
making recommendations to the court about the disposition of 
the controversy.

(g) The court shall report to the legislature by January 
30, 1992 concerning the operation of the demonstration 
project authorized under this section.

Sec. 2 This act takes effect July 1, 1990

Sec. 3 Sec.l of this act is repealed Jan 30, 1992.
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TITLE: An Act directing the Office CONTACT: Barbara Miklos
of Public Advocacy to 465-4356
establish a child visitation 
mediation project, and 
providing for an effective 
date

Q  .

CS for HB 538 (HESS) directs the Office of Public Advocacy to establish a 
child visitation mediation project. The Council has seme concerns about 
some of the provisions in this bill.

Mediation can be very harmful to victims of domestic violence or sexual 
assault. Violence distorts the balance of power in a relationship. Vio­
lent men physically and psychologically coerce women, by domination and 
intimidation. Wcmen who are severely intimidated and frightened of vio­
lence are not able to make independent decisions in their own best inter­
ests or the best interests of their children. Domestic violence and 
sexual assault occur much more frequently than may be suspected. A study 
by Stockholm and Helms, which surveyed wcmen in Alaska on the extent of 
abuse of women by their spouses or live-in partners, found that 26% of 
the women had been abused as adults. It is important to note that 
studies shew domestic violence occurs at least at the same rate after a 
separation as before a separation. In fact, violence is oJten escalated 
following a separation and, therefore, the danger to the victim is 
increased.

We recommend that subsection (b), Section 1, lines 25 - 26, page 1, be 
changed to delete the requirement that a report of domestic violence must 
be made to a public agency before a domestic violence case can be exclud­
ed from mediation. There are several problems with this requirement. 
Many victims of domestic violence will not have made a report to a public 
agency. It is only recently that arrests or prosecutions of domestic 
violence assaults have been vigorously pursued, thus there was previously 
little advantage to the victims in reporting domestic violence assa’ilts. 
Reports to DFYS r ; confidential. If a victim sought services from a 
non-profit domestic violence program, that would not be a public agency, 
and those records are also required to be confidential. In most rural 
areas, services are simply unavailable, and so this provision is of par­
ticular concern for people who have lived in rural areas. We recommend 
that the wording be changed as follows: "The Agency or court may not
refer a dispute for mediation if there has been an indication (A PARTY TO 
A DISPUTE HAS BEEN ACCUSED) of domestic violence, as defined in AS
18.66.900. (IN A REPORT TO OR BY A PUBLIC AGENCY]." The Council on 
Domestic Violence and Sexual Assault also feels it is important to have 
someone who has expertise in the field of family violence on the Child 
Visitation Mediation Council.

The Council on Domestic Violence and Sexual Assault agrees that participa­
tion in mediation should be voluntary, as provided for in subsection (c), 
and that a person's refusal to participate may not be used against the



Position Paper for HB 538, continued Page 2

person in another proceeding. Ifediation is most likely to fail where 
there are truly irreconcilable differences, no common interests, and 
where both parties are not committed to the process. Research on con­
flict resolution also indicates thr.t, to the extent that one or both 
parties feels coerced, negotiations will be deadlocked or agreements that 
are reached are likely to fail to be implemented.

Generally, the Council is neutral regarding the establishment of this 
voluntary child visitation mediation project. We strongly feel that no 
victims of domestic violence should be directed into this process.
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F r o m :  T i n a  M a r t i n i

B o x  9 0 0 2 0 3

F a i r b a n k s ,  A k .  9 9 7 7 5  

T o :  R e p .  J o h n n y  E l l i s  a n d  M a r k  B o y e r

A l a s k a  S t a t e  L e g i s l a t u r e  

B o x  V  (M S  3 1 0 0 )

J u n e a u ,  A K .  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s ,

I  am v e r y  s o r r y  I  w a s  u n a b l e  t o  m a k e  i t  f o r  t e s t i m o n y  o n  

til * c
M a r c h  7  t e l e c o n f e r e n c e .  M y  c h i l d  w a s  v e r y  s i c k .  I  h o p e

t h a t  t h i s  l e t t e r  w i l l  s u f f i c e .

I  n e x t  w a n t  t o  t h a n k  J o h n n y  E l l i s  f o r  i n t r o d u c i n g

H o u s e  b i l l s  5 3 8  a n d  5 3 9 .

F i n a l l y ,  I  am w r i t i n g  m y  t e s t i m o n y  t h a t  w a s  t o  b e  h e a r d  

t i l
o n  t h e  7  . I  h a v e  h a d  t h e  e x p e r i e n c e  a s  a  c h i l d  o f  b e i n g

s e p a r a t e d  f r o m  my  f a t h e r .  W h e n  my p a r e n t s  w e r e  d i v o r c e d ,  

m y  m o t h e r  g a i n e d  c u s t o d y  o f  4  c h i l d r e n .  I  l o v e  my m o t h e r  

d e a r l y  a n d  f e e l  t h a t  s h e  r a i s e d  u s  w e l l .  O n e  t h i n g  t h a t  I  

s t i l l  f e e l  b o t h e r s  me  i s  t h a t  w h e n  s h e  g a i n e d  t h a t  c u s t o d y ,  

v i s i t a t i o n  w i t h  my  f a t h e r  w a s  n o n - e x i s t e n t .  J u s t  b e c a u s e  

m y  m o t h e r  d i d n ' t  g e t  a l c n g  w i t h  h i m ,  we  w e r e n ' t  t o  l i k e  h i m  

e i t h e r .  C o u n t l e s s  t i m e s  w h e n  h e  - w o u l d  c a l l  u s ,  we w o u l d  g e t  

u p s e t  a n d  b e g i n  m i s s i n g  h i m  a n d  w a n t i n g  t o  s e e  h i m .  A l l  o f  

u s  w e r e  d e n i e d  t o  s e e  h i m  c r  e v e n  t o  w r i t e  t o  h i m .  v h e n  my 

s t e p - f a t h e r  s t e p p e d  i n t o  t h e  p i c t u r e ,  m y  f a t h e r ' s  e f f o r t s  t o  

s e e  u s  d i m i n i s h e d .  B e i n g  a  t e e n a g e r  t h e n ,  i t  w a s  h a r d  f o r  

me t o  a c c e n t  t h i s  n e w  p e r s o n  a s  m y  B a d .  H i s  a t t i t u d e  w a s  

t h a t  i f  h e  w a s  p a y i n g  t o  r a i s e  u s ,  v»e - e r e  t o  s h o w  h i m  t h e



P a g e  2
r e s p e c t  b y  c a l l i n g  h i m  D a d  a n d  we w e r e n ' t  a l l o w e d  t o  e v e n  

m e n t i o n  o u r  n a t u r a l  f a t h e r ' s  n a m e .  M y  w h o l e  t e e n a g e  l i f e  

w a s  t r a u m a t i c .  I  n :  e d e d  t o  k n o w  w h e r e  m y  D a d  w a s  a n d  a t  t i m e s  

I  n e e d e d  t h e  s u p p o r t  o f  h i s  l o v e  a n d  t e n d e r n e s s .

V / h e n  I  t u r n e d  2 0 ,  I  w e n t  o n  a  m i s s i o n  t o  f i n d  o u t  ' • / h e r e  

ray f a t h e r  l i v e d .  I  h a d  f i n a l l y  f o u n d  h i m  i n  C a l i f o r n i a .

I  s t i l l  l o v e  h i m ,  w r i v e  t o  h i m  a n d  v i s i t  h i m .  I  u n d e r s t a n d  /

t h a t  t h e  f e e l i n g s  o f  m y  s t e p - f a t h e r  w e r e  c r u s h e d  f o r  s e e i n g  

my  n a t u r a l  f a t h e r ,  b u t  n o  a m o u n t  o f  m o n e y  c a n  r e o l a c e  o r  

d e s t r o y  t h e  l o v e  I  h a d  f o r  my D a d .  I  am a l s o  n o t  s a y i n g  

t h a t  I  d i d n ' t  a p p r e c i a t e  t h e  w o r k  a n d  l e t - d o w n s  m y  s t e u - f a t h e r  

h a d  t o  g o  t h r o u g h ,  b u t  I  f e e l  m y  f e e l i n g s  w e r e n ' t  e v e n  c o n ­

s i d e r e d .  I f  I  w o u l d  h a v e  k n o w n  t h a t  I  w a s n ' t  g o i n g  t o  s e e  

my D a d  f o r  o v e r  8  y e a r s ,  I  w o u l d n ' t  h a v e  a g r e e d  t o  b e  a d o p t e d  

b y  m y  S t e p - f a t h . e r . I  am s p e a k i n g  f o r  t h e  k i d s  t h a t  a i  i  d e n i e d  

t h e i r  n a t u r a l  p a r e n t s  l o v e .  I t  i s  d a m a g i n g  t o  t h e  g r o w t h  

o f  a  c h i l d .

I  am s t i l l  i n  a w e  t h a t  t h e  c o u r t s  c o n s i s t e n t l y  d e c i d e  ' 

i n  f a v o r  o f  o n e  p a r e n t  h a v i n g  c o n t r o l  o v e r  t h e  r e a r i n g  o f  

c h i l d r e n .  I  b e l i e v e  t h a t  m y  D a d  c o u l d n ' t  g e t  a l o n g  w i t h  my 

m o t h e r ,  b u t  t h a t  d i d n ' t  m e a n  t h a t  I  h a d  t h e  s a m e  p r o b l e m .

I ' d  l i k e  t o  s e e  t h e  l e g i s l a t u r e  l o o k  a t  t h e  r e a l  s i t u a t i o n  

a n d  t r y  t o  m a k e  t h e  l a w s  f a i r  f o r  a l l  o f  h u m a n k i n d ,  '\'e 

r o t e d  y o u  g u y s  i n  o f f i c e  b e l i e v i n g  t h a t  g r e a t  t h i n g s  w o u l d  

g e t  d o n e .  I  s t i l l  h a v e  f _ i t h .

T h a n k s  f o r  l i s t e n i n g  t o  m e .

S i n c e r e l y  Y o u r s ,



A T T E N T I O N ;  HOUSE H . E . S . S .
H . B .  4 7 2  I  s t r o n g l y  s u p p o r t  t h i s  b i l l .  T h i s  B i l l  

w i l l  p u t  t h e  c h i l d  s u p p o r t  a w a r d  s y s t e m  i n  t o  t h e  d e m o c r a t i c  

p r o c e s s .

I n  m y  o p i n i o n  i t  i s  g o o d  p o l i c y  f o r  p a r e n t s  a n d  

e l e c t e d  o f f i c a l a  t o  b e  d i r e c t l y  i n v o l v e d  i n  f o r m u l a t i n g  

c h i l d  s u p p o r t  l a w s .

H . B .  5 7 1  I  s t r o n g l y  s u p p o r t  t h i s  b i l l  s o  t h a t  o b l i g o r s  

w i l l  b e  n o t i f i e d  w h e n  a d u t y  o f  s u p p o r t  b e g i n s  a c c r u i n g .

H . B .  5 3 8  a n d  5 3 9  I  s t r o n g l y  s u p p o r t  t h e s e  b i l l s .  I  

b e l i e v e  t h a t  c h i l d r e n  h a v e  t h e  r i g h t  t o  h a v e  a c c e s s  t o  b o t h  

p a r e n t s  a n d  b o t h  p a r e n t s  h a v e  t h e  r i g h t  t o  a c c e s s  t h e i r  

c h i l d r e n .  T h i s  v i s i t a t i o n  p r o j e c t  w i l l  b e n e f i t  f a m i l y s  a n d  

c ) i l d r e n  b y  p r o v i d i n g  m e d i a t i o n  f o r  v i s i t a t i o n  p r o b l e m s .

I  am a m e m b e r  o f  t h e  A l a s k a  S u p p o r t  G r o u p .

P a u l  A .  L .  N e l s o n  

t f a r c h  6 ,  1 9 9 0

Rhona L. Miels N o n- me mb e r
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L a u t e r b a c h
3/ 6/ 90

6 - 2 2 3 8 E

O r i g i n a l  s p o n s o r ( s ) :  R E P .  E L . L I S ,  M e n a r d ,  U l m e r

I N  T H E  HOUSE B Y  T H E  H E SS  C O M M I T T E E

CS F O R  H O USE B I L L  NO .  5 3 8  ( H E S S )

I N  T H E  L E G I S L A T U R E  OF TH E  S T A T E  OF A L A S K A

S I X T E E N T H  L E G I S L A T U R E  -  SECOND S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  ' ' A n  A c t  d i r e c t i n g  t h e  o f f i c e  o f  p u b l i c  a d v o c a c y  t o

e s t a b l i s h  a  c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j e c t ;  a n d  

p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

BE I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

*  S e c t i o n  1 .  C H I L D  V I S I T A T I O N  M E D I A T I O N  P R O J E C T .  ( a )  T h e  o f f i c e  o f

p u b l i c  a d v o c a c y  s h a l l  e s t a b l i s h  a  r e g i o n a l  c h i l d  v i s i t a t i o n  m e d i a t i o n

d e m o n s t r a t i o n  p r o j e c t .  B a s e d  o n  t h e  a d v i c e  o f  t h e  c o u n c i l  e s t a b l i s h e d  

u n d e r  ( d )  o f  t h i s  s e c t i o n ,  t h e  o f f i c e  s h a l l  s e l e c t  a  c o n t r a c t o r  w h o  w i l l  

m e d i a t e  c h i l d  v i s i t a t i o n  d i s p u t e s  t h a t  a r e  r e f e r r e d  t o  t h e  o f f i c e  b y  a  

c o u r t  o r  b y  t h e  c h i l d  s u p p o r t  e n f o r c e m e n t  a g e n c y  i n  t h e  D e p a r t m e n t  o f  

R e v e n u e .  T h e  c o n t r a c t o r  s h a l l  b e a r  a l l  c o s t s  o f  t h e  p r o j e c t  o t h e r  t h a n  t h e  

e x p e n s e s  o f  t h e  a d v i s o r y  c o u n c i l  e s t a b l i s h e d  u n d e r  ( d )  o i  t h i s  s e c t i o n  a n d  

t h e  o f f i c e ' s  a d m i n i s t r a t i v e  c o s t s  i n c u r r e d  i n  p r o c e s s i n g  r e f e r r a l s  a n d  

a p p l i c a t i o n s  f o r  m e d i a t i o n .  T h e  g o a l  o f  m e d i a t i o n  u n d e r  t h e  p r o j e c t  i s  t o  

s e r v e  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d  o r  c h i l d r e n  w h o s e  v i s i t a t i o n  i s  t h e  

s u b j e c t  o f  t h e  m e d i a t i o n .
ii

2 ? I*
(b) The child support enforcement agency or a court may refer a

I)
23 il

dispute concerning child visitation issues to the office of public advocacy

24

25

26 

27
I

231 

?9!

for mediation under this section. The agency or court nay not refer a 

dispute tor mediation if a party to the dispute has been accused of do m e s­

tic violence, as defined in AS J8.66.900, in a report to or by a public 

agency.

(c) Participation in mediation under this section is voluntary for 

all parties. A person's refusal to participate may not be used against the- I -  "SHB 538(HESS)
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p e r s o n  i n  a n o t h e r  p r o c e e d i n g .

( d )  T h e r e  i s  e s t a b l i s h e d  i n  t h e  o f f i c e  o f  p u b l i c  a d v o c a c y  a n  a d v i s o r y  

c o u n c i l  t o  a d v i s e  t h e  o f f i c e  c o n c e r n i n g  t h e  d e m o n s t r a t i o n  p r o j e c t  a u t h o r ­

i z e d  u n d e r  t h i s  s e c t i o n .  B e f o r e  t h e  c o n t r a c t o r  s e l e c t e d  u n d e r  ( a )  o f  t h i s  

s e c t i o n  b e g i n s  o f f e r i n g  s e r v i c e s  u n d e r  t h e  p r o j e c t ,  t h e  c o u n c i l  s h a l l  m a k e  

r e c o m m e n d a t i o n s  t o  t h e  o f f i c e  c o n c e r n i n g  t h e  l o c a t i o n  a n d  i m p l e m e n t a t i o n  o f  

t h e  p r o j e c t ,  h o w  t h e  s u c c e s s  o f  t h e  p r o j e c t  s h o u l d  b e  m e a s u r e d ,  a n d  c r i t e ­

r i a  t h a t  s h o u l d  b e  u s e d  f o r  t h e  c o n t r a c t o r  a n d  t h e  c l i e n t  s e r v i c e s .  T h e

a d v i s o r y  c o u n c i l  c o n s i s t s  o f

( 1 )  a  r e p r e s e n t a t i v e  o f  t h e  j u d i c i a l  b r a n c h ,  a p p o i n t e d  b y  t h e  

c h i e f  j u s t i c e  o f  t h e  s u p r e m e  c o u r t ;

( 2 )  a  p e r s o n  w h o  i s  e x p e r i e n c e d  a s  a  m e d i a t o r ,  t p p o i n t e d  b y  t h e

g o v e r n o r ;

( 3 )  a  l e g i s l a t o r , . a p p o i n t e d  b y  t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l ;
I

a n d

( A )  f o u r  p a r e n t s ,  t w o  o f  w h o m  a r e  c u s t o d i a l  p a r e n t s  a n d  t w o  o f

| w h o m  h a v e  v i s i t a t i o n  r i g h t s  t o  t h e i r  c h i l d r e n  w h o  a r e  i n  t h e  c u s t o d y  o f  t h e

j o t h e r  p a r e n t ,  a p p o i n t e d  b y  t h e  g o v e r n o r .
Ii

( e )  M e m b e r s  o f  t h e  a d v i s o r y  c o u n c i l  s e r v t -  w i t h o u t  c o m p e n s a t i o n ,  b u t  

a r e  e n t i t l e d  t o  p e r  d i e m  a n d  t r a v e l  e x p e n s e s  a u t h o r i z e d  f o r  m e m b e r s  o f

j b o a r d s  a n d  c o m m i s s i o n s  u n d e r  AS 3 9 . 2 0 . 1 8 0  f o r  a t t e n d a n c e  a t  s c h e d u l e d  

m e e t i n g s  o f  t h e  a d v i s o r y  c o u n c i l .

( f )  T h e  o f f i c e  o f  p u b l i c  a d v o c a c y  s h a l l  r e p o r t  t o  t h e  l e g i s l a t u r e  b y  

J a n u a r y  3 0 ,  1 9 9 2 ,  c o n c e r n i n g  t h e  o p e r a t i o n  o f  t h e  d e ’" ' - ~ * ’ r a t i o n  p r o j e c t

a u t h o r i z e d  u n d e r  t h i s  s e c t i o n  a n d  i t s  r e c o m m e n d a t i o n s  . . w - t h e r  t h e  p r o j -

j e c t  s h o u l d  b e  e x p a n d e d  t o  o t h e r  a r e a s  o f  t h e  s t a t e .

*  S e c .  2 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 9 0 .

C S H B  5 3 8 ( H E S S ) - 2 -



WORK DRAFT WORK DRAFT WORK DRAFT
6 - 2 2 3 8 H
C h e n o w e t h
3 / 2 1 / 9 0

O r i g i n a l  s p o n s o r ( s ) :  REP E L L I S ,  M e n a r d ,  U l m e r

I N  TH E  HOUSE

CS F O R  HOUSE B I L L  N O .  5 3 8  ( )

I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A

S I X T E E N T H  L E G I S L A T U R E  -  S ECOND S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a u t h o r i z i n g  t h e  A l a s k a  C o u r t  S y s t e m  t o  e s t a b ­

l i s h  a n d  e v a l u a t e  a  c h i l d  v i s i t a t i o n  m e d i a t i o n  d e m o n ­

s t r a t i o n  p r o j e c t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

9 d a t e . "

BE I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A :

*  S e c t i o n  1 .  C H I L D  V I S I T A T I O N  M E D I A T I O N  D E M O N S T R A T I O N  P R O J E C T .  ( a )  T o  

b e t t e r  e n a b l e  p e r s o n s  h a v i n g  c u s t o d y  o f  a n d  r i g h t s  o f  v i s i t a t i o n  f o r  a

m i n o r  c h i l d  t o  r e a c h  v o l u n t a r y  a g r e e m e n t s  r e l a t i n g  t o  c h i l d  v i s i t a t i o n s

t h a t  a r e  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  t h e  A l a s k a  C o u r t  S y s t e m  m a y

( 1 )  c r e a t e  a  c h i l d  v i s i t a t i o n  m e d i a t i o n  d e m o n s t r a t i o n  p r o j e c t

u s i n g  a  c o u r t  m e d i a t o r  i n  A n c h o r a g e  a n d  F a i r b a n k s  t o  m e d i a t e  c h i l d  v i s i t a ­

t i o n  d i s p u t e s ;  a n d

( 2 )  e v a l u a t e  t h e  p r o j e c t  c r e a t e d  u n d e r  ( 1 )  o f  t h i s  s u b s e c t i o n  

f o r  i t s  a b i l i t y  t o  p r o m o t e  a n d  s e r v e  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  a s  

w e l l  a s  f o r  e f f i c i e n c y  a n d  e c o n o m y .

( b )  I n  e s t a b l i s h i n g  t h e  d e m o n s t r a t i o n  p r o j e c t  u n d e r  ( a )  o f  t h i s  

s e c t i o n ,  t h e  A l a s k a  C o u r t  S y s t e m  s h a l l

( 1 )  e x c l u d e  f r o m  t h e  s c o p e  o f  t h e  p r o j e c t  c a s e s  i n v o l v i n g  d o m e s -

2 4  I*
t i c  v i o l e n c e  o n  a n y  f a m i l y  m e m b e r s ;  a n d

2 5  'I ,
( 2 )  i n f o r m  a l l  p a r t i e s  o f  t h e i r  r i g h t s  a n d  t h e  s c o p e  a n d  p u r p o s e

2 6
o f  t h e  d e m o n s t r a t i o n  p r o j e c t  b e f o r e  m e d i a t i o n  b e g i n s .

2 7
l| ( c )  M e d i a t i o n  u n d e r  t h e  c h i l d  v i s i t a t i o n  m e d i a t i o n  d e m o n s t r a t i o n

28
p r o j e c t  s h a l l  b e  c o n d u c t e d  i n f o r m a l l y  a n d  s h a l l  b e  c o n d u c t e d  a s  a  c o n f e r -

e n c e  o r  s e r i e s  o f  c o n f e r e n c e s .  C o u n s e l  f o r  t h e  p a r t i e s  m a y  a t t e n d  e a c h
29
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c o n f e r e n c e .

( d )  P a r t i c i p a t i o n  i n  m e d i a t i o n  u n d e r  t h e  c h i l d  v i s i t a t i o n  m e d i a t i o n  

d e m o n s t r a t i o n  p r o j e c t  i s  v o l u n t a r y .  A  p e i s o n ' s  r e f u s a l  t o  p a r t i c i p a t e  m a y  

n o t  b e  u s e d  a g a i n s t  t h e  p e r s o n  i n  a n o t h e r  p r o c e e d i n g .

( e )  M e d i a t i o n  c o n f e r e n c e s  u n d e r  t h e  c h i l d  v i s i t a t i o n  m e d i a t i o n  d e m o n ­

s t r a t i o n  p r o j e c t  a r e  c o n f i d e n t i a l .  T h e  m e d i a t o r  m a y  n o t  s u b m i t  r e c o m m e n d a ­

t i o n s  t o  a  c o u r t  a b o u t  t h e  d i s p o s i t i o n  o f  t h e  c o n t r o v e r s y .

*  S e c .  2 .  I f  a n  e v a l u a t i o n  i s  c o m p l e t e d  u n d e r  s e c .  1 ( a ) ( 2 )  o f  t h i s  A c t ,  

t h e  A l a s k a  C o u r t  S y s t e m  s h a l l  r e p o r t  t h e  e v a l u a t i o n  t o  t h e  l e g i s l a t u r e  b y  

F e b r u a r y  1 ,  1 9 9 2 .

*  S e c .  3 .  T h i s  A c t  i s  r e p e a l e d  F e b r u a r y  1 ,  1 9 9 2 .

*  S e c .  4 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 9 0 .

CSHB 5 3 8 ( )
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O r i g i n a l  s p o n s o r ( s ) :  R E P .  E L L I S ,  M e n a r d ,  U l m e r

I N  T H E  HOUSE BY T H E  HESS C O M M I T T E E
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I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  SECOND S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a u t h o r i s i n g  t h e  A l a s k a  J u d i c i a l  C o u n c i l  t o

e s t a b l i s h  a n d  e v a l u a t e  a  c h i l d  v i s i t a t i o n  m e d i a t i o n  

p r o j e c t  a n d  e s t a b l i s h i n g  a n  a d v i s o r y  c o u n c i l  t o  

p r o v i d e  a d v i c e  c o n c e r n i n g  t h e  p r o j e c t ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

BE I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  F I N D I N G .  T h e  l e g i s l a t u r e  f i n d s  t h a t  i t  i s  i n  t h e  b e s t

i n t e r e s t s  o f  a  c h i l d  t o  h a v e  r e a s o n a b l e  a c c e s s  t o  b o t h  o f  t h e  c h i l d ' s

p a r e n t s  u n l e s s  t h e r e  a r e  c i r c u m s t a n c e s  i n  w h i c h  t h a t  a c c e s s  w o u l d  b e  d e t r i ­

m e n t a l  t o  t h e  c h i l d .

*  S e c .  2 .  C H I L D  V I S I T A T I O N  M E D I A T I O N  P R O J E C T .  ( a )  T o  b e t t e r  e n a b l e  

p e r s o n s  h a v i n g  e i t h e r  c u s t o d y  o f  o r  r i g h t s  o f  v i s i t a t i o n  f o r  a  m i n o r  c h i l d  

t o  r e a c h  v o l u n t a r y  a g r e e m e n t s  r e l a t i n g  t o  c h i l d  v i s i t a t i o n s  t h a t  a r e  i n  t h e  

b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  t h e  A l a s k a  J u d i c i a l  C o u n c i l  m a y

( 1 )  c r e a t e  a  c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j e c t  u s i n g  m e d i a t o r s  
%

t o  m e d i a t e  c h i l d  v i s i t a t i o n  d i s p u t e s ;  t h e  m e d i a t i o n  p r o j e c t  s h a l l  b e  l o c a t ­

e d  i n  a n d  s e r v e  r e s i d e n t s  o f  t h e  j u d i c i a l  d i s t r i c t  o f  t h e  s t a t e  d e t e r m i n e d

b y  t h e  A l a s k a  J u d i c i a l  C o u n c i l  t o  h a v e  t h e  g r e a t e s t  c a s e l o a d  r e l a t i n g  t o  

c o u r t - o r d e r e d  c h i l d  v i s i t a t i o n s ;  a n d

( 2 )  e v a l u a t e  t h e  p r o j e c t  c r  . a t e d  u n d e r  ( I )  o f  t h i s  s u b s e c t i o n ;  

t h e  e v a l u a t i o n  m u s t  m e a s u r e  t h e  s u e . e s s  o f  t h e  p r o j e c t  i n  t e r m s  o f  i t s  

a b i l i t y  t o  p r o m o t e  a n d  s e r v e  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  t h e  p r o j e c t ' s  

e f f i c i e n c y ,  a n d  t h e  p r o j e c t ' s  e c o n o m y .

( b >  I n  e s t a b l i s h i n g  t h e  p r o j e c t  u n d e r  ( a )  o f  t h i s  s e c t i o n ,  t h e  A l a s k a

C S H B  5 3 8 ( H E S S )



Judicial Council shall

( 1 )  e x c l u d e  f r o m  t h e  s c o p e  o f  t h e  p r o j e c t  c a s e s  i n  w h i c h  t h e r e

h a s  b e e n  a n  i n d i c a t i o n  o f  d o m e s t i c  v i o l e n c e  a s  d e f i n e d  i n  AS 1 8 . 6 6 . 9 0 0 ;  a n d

(2) develop a curriculum for the initial mediation session that

informs all parties of their visitation rights and the scope and purpose of

the project before mediation begins.

(c) Except as provided in (d) of tiis section, mediation under the 

child visitation mediation project shall be conducted informally and may be 

conducted as a conference or series of conferences, by telephone or in 

person. The parties need not be present in the same location. Counsel for 

the parties may attend each conference.

(d) A party who is involved in mediation under the child visitation 

mediation project must attend a mediation orientation session. After the 

mediation orientation session, either party may choose to withdraw from 

mediation. A party's refusal to participate may not be used against the 

party in another proceeding.

(e) Mediation conferences under the child visitation mediation proj­

ect are confidential. The mediator may not submit recommendations to a 

ccurt about the disposition of the dispute.

( f )  U n l e s s  p r e c l u d e d  b y  ( b ) ( 1 )  o f  t h i s  s e c t i o n ,  a  m i n o r  w h o  i s  a t%

l e a s t  13 y e a r s  o f  a g e  m a y  r e f e r  p e r s o n s  h a v i n g  c u s t o d y  o f  o r  r i g h t s  o f

v i s i t a t i o n  f o r  t h e  m i n o r  t o  t h e  c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j e c t .

( g )  I n  t h i s  s e c t i o n ,  " p a r t y "  m e a n s  a  p e r s o n  h a v i n g  e i t h e r  c u s t o d y  o f  

o r  r i g h t s  o f  v i s i t a t i o n  f o r  a  m i n o r  c h i l d .

+  S e c .  2 .  P R O J E C T  A D V I S O R Y  C O U N C I L .  ( a )  T h e r e  i s  e s t a b l i s h e d  a n

a d / i s o r y  c o u n c i l  t o  a d v i s e  t h e  A l a s k a  J u d i c i a l  C o u n c i l  c o n c e r n i n g  t h e

p r o j e c t  a u t h o r i s e d  b y  s e c .  1 o f  t h i s  A c t .  B e f o r e  t h e  A l a s k a  J u d i c i a l

C o u n c i l  b e g i n s  o f f e r i n g  m e d i a t i o n  s e r v i c e s  u r .  t e r  t h e  p .  • • J e c t ,  t h e  a d v i s o r y

c o u n c i l  s h a l l  m a k e  r e c o m m e n d a t i o n s  t o  t h e  A l a s k a  J u d i c i a l  C o u n c i l

C S H B  5 3 8 ( H E S S )  - 2 -
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' * 1

c o n c e r n i n g  t h e  i m p l e m e n t a t i o n  o f  t h e  p r o j e c t  a n d  h o w  t h e  s u c c e s s  o f  t h e  

p r o j e c t  s h o u l d  b e  m e a s u r e d .

( b )  T h e  a d v i s o r y  c o u n c i l  c o n s i s t s  o f  s e v e n  m e m b e r s ,  i n c l u d i n g

( 1 )  a  r e p r e s e n t a t i v e  o f  t h e  j u d i c i a l  b r a n c h ,  a p p o i n t e d  b y  t h e  

c h i e f  j u s t i c e  o f  t h e  s u p r e m e  c o u r t ;

( 2 )  a  p e r s o n  w h o  i s  e x p e r i e n c e d  a s  a  m e d i a t o r ,  a p p o i n t e d  b y  t h e

g o v e r n o r ;

( 3 )  a l e g i s l a t o r ,  a p p o i n t e d  b y  t h e  g o v e r n o r ;

( 4 )  f o u r  p a r e n t s ,  t w o  o f  w h o m  a r e  c u s t o d i a l  p a r e n t s  a n d  t w o  o f

w h o m  h a v e  v i s i t a t i o n  r i g h t s  w i t h  t h e i r  c h i l d r e n  w h o  a r e  i n  t h e  c u s t o d y  o f

t h e  o t n e r  p a r e n t ,  a p p o i n t e d  b y  t h e  g o v e r n o r .

( c )  M e m b e r s  o f  t h e  a d v i s o r y  c o u n c i l  a p p o i n t e d  u n d e r  ( b )  o f  t h i s  

s e c t i o n  s e r v e  w i t h o u t  c o m p e n s a t i o n ,  b u t  a r e  e n t i t l e d  t o  p e r  d i e m  a n d  t r a v e l  

e x p e n s e s  a u t h o r i z e d  f o r  b o a r d s  a n d  c o m m i s s i o n s  u n d e r  AS 3 9 . 2 0 . 1 8 0  f o r

a t t e n d a n c e  a t  s c h e d u l e d  m e e t i n g s  o f  t h e  a d v i s o r y  c o u n c i l .

*  S e c .  3 .  T h e  A l a s k a  J u d i c i a l  C o u n c i l  s h a l l  c o m p l e t e  t h e  e v a l u a t i o n  r e ­

q u i r e d  u n d e r  s e c .  2 ( a ) ( 2 )  o f  t h i s  A c t  a n d  r e p o r t  t h e  e v a l u a t i o n  t o  t h e  

l e g i s l a t u r e  b y  F e b r u a r y  1 ,  1 9 9 2 .

*  S e c .  A .  T h i s  A c t  i s  r e p e a l e d  F e b r u a r y  1 ,  1 9 9 2 .

*  S e c .  5 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 9 0 .
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