


Frank H. Wasner
P.0. Box 231
Skagvay, Alaskr 99840

907-983-2131

March 26,1990

Representative Peter Goll
Alaska State Legislature
Pouch V (MS3100)

Juneau, Alaska 99840

Dear Peter,

Upon review of HB 414, 1 have reservations about its benefit to
children. It seams to be a response to the Alaska Supreme Court
decision of Alaska Catholic Children®s Services Vs. Cook Inlet
Native Association and others of December, 1989. In that
decision it was held that The Indian Child Welfare Act does not
apply to voluntary placements. This 1is consistent with the
federal standard and provides for freedom of choice, a
constitutional guarantee.

I have been more than curious for some time about implementation
of ICKA in Alaska. The Division of Family and Youth Services
have , in my opinion, applied a standard far beyond the intent of
the law. There seems to be some confusion in both DFYS and the
Attorney General"s office about federal standards and how those
standards should be met. Line workers have similar concerns but
are reluctant to voice them for fear of being labeled "racist".

I see the bottom line as one defining some simple rights. People
should be allowed the freedom to make their own choices and
choose for their minor children regardless of race. I sec no

distinction between native, black, white or any others in this
regard. Apparently both the congress and the Alaska Supreme
Court share this view. For that reason, |1 do not believe that HB
414 deserves to be passed into law.

Please share this letter with the other members of the House
Judiciary Committee.

Sincerely,

V A -

Frank H. Wasmer



P.O. Box v

Alaska State Legislature e s

House of Representatives Foe
(907) 465-3764

Committee on Rules

Official Business

TO: Rep. Johnny Ellio, Chairman
HealUi, Education & Social Services Committee
FROM: Rep,-Ben Grusscndorf
DATE: March 20, 1990
RE: HB 414; "An Act relating to notification of adoption of

Indian children; changing Alaska Supreme Court
Adoption Rule 10(e); and providing for an effective
date."

Please consider the attached testimony as the HESS committee considers
HB 414 at tomorrow's hearing. Thank you.
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UNITED STATES SUPREME COURT
PROCEEDINGS

(This section reprints entries appearmq in the United
States Law Week received prior to the 11th day of the
month of each Indian Law Rei)orter issue. Current issues
of Law_Week should he consulted for corrections or more
recent information |

Casts Docketed

88-1426 Omaha Indian Tribe v.Jackson
2/28/89. cert. CA 8.

Indians—reservation lands— representation by Department of
Justice—fraud

57 US.LAV. 3604. Mar. 14. 1989

88-1477 Absentee Shawnee Tribe of Indians of Oklahoma s.
Kansas

3/9/89.cert .CA 10(862 F2d 1415).
Indians—lands—treaties.
57 U.S.L.W. 3622. Mar 21. 1989

Review Granted

88-1213 Employment Division. Oregon Dept, of Human
Resources v. Smith

Ruling below (Ore SupCt. 307 Ore 68, 763 P2d 146i:

On remand from U.S. Supreme Court. 56 LW 4357 (US SupCt
1988). for determination of whether ingestion of peyote in reli-
gious ceremony violates state's criminal laws, it is held that state
controlled substance statute makes no exception for sacramental
use of peyote but that first amendment would forbid state from
using its criminal law to punish good-faith religious use of peyote
by adult members of Native American Church, accordingly, prior
holding that first amendment entitles employees who hjvc been
discharged for ingesting peyote m Native American Church cer-
emonies to unemployment compensation is reaffirmed.

Question presented; Docs first amendment's free exercise
clause pro:cct person's religiously motivated use of peyote Ifom
reach of state s general cnmtnal law prohibition’

57 U.S.L.W. 3612. Max 21.1989
Review Denied

88-1128 California s. Eolkins

Ruling below (Vfurr: » Superior C>>un of Del \orte Counts.
Calif SupCt. 4hCal3d 355)

State prosecution of Yurok Indians tor alleged violations of
cnminal provisions of state Htsh and Game Code, on basts ol
defendants' activities in Klamath Rivet on Hoopa Valley Indian
Reservation, is ordered restrained on basts of ruling in People v
McCovev. 36 Cal3d 517 (Calif SupCt 1984). which held that
comprehensive federal regulation ol Indian fishing rights on that
reservation preempts state from criminally pnwccutmg reserva-
tion Indians for such activity, state's claim that Yurok Indians
enjoy no federally protected fishing rights m Klamath Riser is
contrary to slate and federal precedents, nor do precedents support
state's underlying claim that, after California's entry into union,
federal government lost any right to re-erve Indian fishing rights
in Klamath River through its subsequent establishment of Indian
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reservation on federally owned land adjacent to nvcr. further-
more. federal government intended to make such reservation
when it extended Hoopa Valley Reservation in 1891.

57 U.S.L.W. 3615. Mar. 21. 1989

88-1170 liaise-Kuna Irrigation District v. U.S.

Ruling below iln re_General Adjudication of Rights to Use
Water from the Snake River Basin Waier Svstem, idaho Supct.
764 P2d 78):

McCarran Amendment, which waives United States' sovereign
immunity in any suit for adjudication of water rights of nvcr or
other source, by virtue of us legislative and judicial history,
requires that rights of all claimants on nvcr and all of its tribu-
taries be included in adjudication in order for United Stales to be
subject to jurisdiction of tnbal court.

57 U.S.L.W. 3652. Apr. 4. 1989

Hearings Scheduled

April 25.1989

88-309 Wyoming v. U.S.
Certiorari. Wyo SupCt 1753 P2d 76). 57 LW *267 (one hour).
57 U.S.L.W. 3629. Mar. 21.1989

Argued Cases Awaiting Decision

87-1165 California v. U.S.
Certiorari. CA 9 18?0 F2d 139).

Does United Stales enjoy sovereign immunity from suit chal-
lenging orders of Secretary of Intenor that revised oundartes of
Indian reservations, resulting in new allocation of water rights’
57 LW 3030(Argued 11/28/88).

57 U.S.L.W 3600. Mar. 14. 19K9

87-1622.87-1697 & 87-1711 Brendale s. Confederated
Bands and Tribes of Yakima Indian Nation: Wilkinson s.
Confederated Tribes and Bands of Yakima Indian Nation:
and Yakima v. Confederated Tribe* and Bands of Yakima
Indian Nation

Certiorari. CA 9 (828 F2d 829).

Docs Indian tnbe base authority to regulate land use of non-
trust lands within rcs-rvjtion owned in fee by non-members ol
tribe’ 57 LW 3031 (Argued 1/10/89)

57US LW 3601. Mar. 14. |98‘»

UNITED STATES SI PREMF. COURT

COTTON PETROLEL M CORP .et al.
» NEW MEXICO, ctal

No.87-132711'A Sup. Cl., Apr. 25. |9H9i

IEditor’'s Note Due to deadline eusen* in «mejn publish onh
the Supreme Coun t Stllabui of thn opinion m ihit niue the
full opinion and Jitiem *itl appear mthi u/\<i«inc inue of
the Indian Ls» Reporter |
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Summary
1From the Court SvHabits. )

Pursuant to authority granted by the Indian Mineral Leasing
Act of 1938 11938 Act» the Jicartlla Apache Tribe «tribe | leased
lands on its New Mexico reservation to appellant Cotton
Petroleum Corp. (Cotton), a non-Indian company, for the produc-
tion of oil and gas. Cotton's on-rescrvalion production is subject
to both a 6 percent tribal severance 'ax and appellee state's 8 per-
cent severance taxes, which apply in all producers throughout the
state. In 1982. Cotton paid its state taxes under protest and then
brought an action in state court under, INter alM. the commerce
clause of the federal Constitution, contending that the state taxes
were invalid on the basts of evidence tending to prove that the
amount of such taxes imposed on reservation activity far
exceeded the value of services the state provided in relation to
such activity. The tribe tiled a brief aniicus curiae arguing that a
decision upholding the state taxes would substantially interfere
with the tribe's ability to raise its own tax rates and would dimin-
ish the desirability of on-reservation leases. The trial court upheld
the state taxes, concluding, among other things, that the state pro-
vtdes substantial services to both the tribe and Cotton, that the
theory of public finance does not require that expenditures equal
revenues, that the taxes' economic and legal burden falls on Cot-
ton and has no adverse impact on tribal interests, and that the
taxes are not preempted by federal law. The state soun of appeals
affirmed. This Coun noted probable jurisdiei on and invited the
parties to brief and argue the additional question whether the
commerce ¢ ause requires a tribe to be treated as a state" for pur-
poses of determining whether a state tax on nontrtbal activities
conducted on a reservation must be apportioned to account for
taxes the tribe imposed on the same activity

Held

The state may validly impose severance taxes on the same on-
reservation production of oil and gas by non-Indtan lessees as is
subject to the tribe's own severance tax. Pp 8-27 (slip op.|

tat Under this Court's modem decisions, on-reservatton oil arid
gas production by non-Indian lessees is subject to nondtscrtmi-
natory state taxation unless Congress has expressly or impliedly
acted to preempt the state taxes Vi\ €X Hebelmg i Mountain
Producer»Corp . 303 U.S. 376. 386-87 pp S-11 (slip op..

ibi The state taxes in question are not preempted bs federal
law. even when it is given the most generous construction under
the relevant preemption test, which is tlexiblc and sensitive to the
particular tacts and legislation involved and requires a particular-
ized examination ol the relevant state, tcdcral. and tribal interests,
including tribal sovereignty and independence. The 1938 Act
neither expressly permits nor precludes state taxation, but simply
authorizes the leasing for mining purposes ol Indian lands
Moreover, that Act’s legislative history sheds little light on con-
gressional intent The statement therein that preexisting law was
inadequate to give Indians the greatest return tor their property
does not embody a broad congressional police ol maximizing
tribes' revenues without regard to competing state interests, but
simply suggests that Congress sought to remove disadvantages m
mineral leasing on Indian lands that weie not present with respect
to public lands, which were, at the time, subject to state taxation.
Montana i Blaclfeil Tribe of Indians. 471us 54 "67. ns.
distinguished The tact that the lots Act's statutory predecessor
expressly waived immunity from state taxation ol oil and gas
lessees on reservations demonstrates that there is no history ol
tribal independence from such taxation, while the lots Act's
<vmivsionot that waiver simply retlccts congressional recognition
that this Court's intervening decisions *-id repudiated the prccx
istmg diKtrtnc ol intergovernmental tax immumtv, under which
such state taxation was bancd absent express congressional
authorization WHue Mountain \paihe Tribe \ IIrj,ier. 14H
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u.s. 136, and Ramah Navajo Siliool Bd.. Inc. v Bureau ofRev-
enue of New Mexico. 458 U.S. 832. are distinguished on the
ground that. here, the state provides substantial services to the
tribe and Colton that justify the tax: the tax imposes no economic
burden on the tribe; and federal and tribal regulation is not exclu-
sive. since the state regulates the spacing and mechanical integrity
of on-rcscrvalion wells. Pp. 11-22 (=lipop.|.

tei There is no merit to Cotton's contention that the state's sev-
erance lavs—insofar js they are imposed without allocation or
apportionment on top of tribal taxes—impose an unlawful multi-
ple lax burden on interstate commerce. The fact that the state and
trtlie tax the same activity is not dispositive, since each ol those
entities has taxing jurisdiction over the non-Indian wells by virtue
ot the location of Cotton's leases entirely on reservation lands
within a single state. That the total tax burden on Cotton is
greater than the burden on olf-reservaiion producers is also not
determinative, since neither taxing jurisdiction's tax is discrimi-
natory. and the burdensome consequence is entirely attributable to
the fact of concurrent jurisdiction. The argument that the state
taxes generate revenues that far exceed the value of the state's on-
reservatton services is also rejected. Moreover, there is no con-
stitutional requirement that the benefits received from a taxing
authority by an ordinary commercial taxpayer—or by those living
in the taxpayer's community—must equal the amount of its tax
obligations. Pp. 22-261slip. op|

idi The express language, distinct applications, and tudtcial
interpretation of the interstate commerce and Indian commerce
clauses establish that Indian tribes may not be treated as sijtes
tor tav apportionment purposes. Pp. 26-27 (slip op].

106 N.M. 517. 745 P2d 1170 ||4 Indian L Rep «IW3|.
atfirmed.

STEAEns. J.. delivered the opinion of the Court, in which
Remvqi IST. C.J. and White. O'Connor. Scvttv, and
Kennedy. JJ.. joined. Hiunmin. J., tiled a dissenting
opinion, mwmch Bkenn a and M vrshvix. JJ .joined.

I NITEI) STATES SUPREME COURT

MISSISSIPPI BAM)OK CHOCTAW INDIANS v.
HOLY FIKLI). et al.

No. 87.481111 .S. Sup. Cl.. Apr. 3. 14X9I

summary
il limi the Ctuiri Svlahuv.i

On the basis ot extensive evidence indicating tlut large nuttt
befv ot Indian children were being separated from their lanlilics
and tribes and were being placed in non-Indian homes through
»taic adoption foster care md parental rights termination pro-
ceeding*. and that this practice caused serious problems lor the
children, their parents, and their tribes. Congress enacted the
Indian Child Welfare -Act of 1<« i|CVV At, which, INter alia.
gives tribal courts exclusive, jurisdiction over custody preceding*
involving an Indian child who resides or is domiciled within' a
tribe's reservation This cave involves the suius of twin illegiti-
mate babicv whose parents were enrolled members ot appellant
tribe and residents and domiciliartcs ol its reservation in Neshoba
County Mississippi  Alter the twin, mrths in Harrison County,
some 200 miles (rom the reservation, and their parents execution
ol consent-to-adoption forms, they were adopted in that county s
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chancery court by (he appellees Holylleld, who were non-Indian
Thai court subsequently overruled appellant's motion to vacate
the adoption decree, which was based on the assertion that under
the ICW A exclusive jurisdiction was vested in appellant's tribal
court. The Supreme Court of Mississippi affirmed, holding,
among other things, that the twins were not “domiciled" on the
reservation under state law. in light of the chancery court's find-
ings (1) that they had never been physically present there, ana (2i
that they were "voluntarily surrendered" by lhetr parents, who
went to some efforts to see that they were bom outside the reser-
vation and promptly arranged for ihetr adoption. Therefore, the
court said, the twins' domicile was in Hamsun County, and the
chancery court properly exercised jurisdiction over the adoption
proceedings.

Held:

The twins were "domiciled" on the tribe's reservation within
the meaning of the ICW A's exclusive tribal jurisdiction provision,
and the chancery court was. accordingly without jurisdiction to
enter the adoption decree. Pp. 11-23 (slip op.].

ta) Although the ICWA docs not define "domicile." Congress
clearly intended a uniform federal law of domicile for the ICWA
and did not consider the definition of the word to be a matter of
state law. The ICWA's purpose was. in part, to make -ar that in
certain situations the state courts did not have jurisdiction over
child custody proceedings. In tact, the statutory congressional
findings demonstrate that Congress perceived the states and their
courts as partly responsible for the child separation problem it
intended to correct. lhus, it is most improbable that Congress
would have intended to make the scope of the statute's key juris-
dictional prov ision subject to definition by state courts as a matter
of state law. Moreover. Congress could hardly have intended the
lack of nationwide uniformity that would result from state law
definitions of “domic’\" whereby different rules mid apply
from time to time to the same Indian child, simply as a result of
her being moved across state lines, Pp. 12-16 |slipop.],

tb) The generally accepted meaning of the term "domicile"
applies under the ICWA. to the extent it is not inconsistent with
the objectives of the statute. In the absence o! a statutory defini-
tion. it is generally assumed that the legislative putpose is
expressed by the ordinary meaning of the words used, in light of
the statute's object and policy, Well-settled common law princi-
ples provide that the domicile of minors, who generally are
legally incapable of forming the requisite intent to establish a
domicile, is determined by that of their parents, which has tradi-
tionally meant the domicile of the mother in the case of illegiti-
mate children. Thus, since the domicile of the twins' moihet ias
well as their father) has been, at all relevant times, on appellant's
reservation, the twins were also domiciled there even though thev
have never been there, This result is not altered by the tact that
they were "voluntarily surrendered" lor adoption  Congress
enacted the ICWA because of concerns going beyond the wishes
of individual parents, finding that the removal ot Indian children
from their cultural setting seriously impacts on long-term tribal
survival and has a damaging social and psychological impact on
many individual Indian children. These concerns demonstrate
that Congress could not have intended to enact a rule of domicile
that would permit individual Indian p rents to defeat the ICW A's
jurisdictional scheme simply by gtvug birth and placing the child
for adoption off the reservation. Pp 16-22 (slip op. |

511 So 2d ‘MX 111 Indian L Rep 5()7l)|. reversed and
remanded.

Full Text

Brennan. J. delivered the opinion of the court in which
White. Marshall. Beackmiv O'Connor, and Scale*. JJ.
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joined. Stevens, J.. filed a dissenting opinion, in which
REHNyusT. C.J.. and Kennedy.J.. joined.

This appeal requires us to construe the provisions of the Indian
Child Welfare Act that establish exclusive tribal jurisdiction over
child custody proceedings involving Indian children domiciled on
the tribe's reservation.

A

The Indian Child Welfare Act of 1978 (ICWAi. 92 Stat. 31)04.
25 1'.S.C. tjij 1901-1963. was the product of rising concern in the
mid-1970s over the consequences to Indian children. Indian tamt-
lies. and Indian tribes of abusive child welfare practices that
resulted in the separation of large numbers of Indian children
Irom their families and tribes through adoption or foster care
placement, usually in non-Indian homes. Senate oversight hear-
ings in 1974 yielded numerous examples, statistical data, and
expert testimony documenting what one witness called "the
wholesale removal of Indian children from their homes. . the
most tragic aspect of Indian life today." Indian Child Welfare
Program. Hearings before the Subcommittee on Indian Affairs of
the Senate Committee on Interior and Insular Affairs. 93d Cong..
2d Scss., 3 (hereinafter 1974 Hearings) (statement of William
Bylcri.  Studies undertaken by the Association on American
Indian Affairs in 1969 and 1974. and presented in the Senate
hearings, showed that 25 to 35 percent of all Indian children had
been separated from their families and placed in adoptive fami-
lies. foster care, or institutions, hi. at 15, See also H R. Rep. So.
‘>5-1386 at 9 1 1978) thereinafter House Report). Adoptive place-
ments counted significantly in this total: tn the 'late ot Min-
nesota. for example, one in eight Indian children under the age of
18 was in an adoptive home, and during the year 197|-|972
nearly one in every four infants under one ycarol age was placed
for adoption. The adoption rate ol Indian children was eight
times that af non-Indian children. Approximately 90 percent of
the Indian placements were in non-Indian homes. |474 Hearings
at 75-83 A number of witnesses also testified to the serious
adjustment problems encountered by ‘uch children during adoles-
cence.las well as the impact of the adoptions on Indian parents
and the tribes themselves Sir genelalls 19’ | Hearings.

forexjmple Ur Joseph Westemieyet a t nuersitv or Minnesota Mk.ial
psychiatrist. testified about ho research with Indian adiilewents who
experienced diiticutiv coping in whue msioiv despite me tare that thc>
had been raoed in a purely white environment
11 |hey were raised wuh a white suliur.il and <*ni.il ulemnv  Ibex
are raised in a whue home They attended, predominantly while
schools, and >n almost all wises. altended a whim6 that was
predominantly white, and rcallv kdrive to understand >erv mile
about Indian wutiure. Indian behavior, and had virtualls no viable
Inslian idenlity  they can recall such things ac seeing vi-whoys jnd
Indians on TV and leelmg dial Indians were a historical tiguie <'ul
were not a viable contemporary wsul group
Then during udolewcnve. they found that wicictv was not in
grant them the white identity that they had They began io tttul
this out in a number of ways Eotevamplc. a universal espenence
was that when they began to date white children the parents ol ihe
white youngsters were agamvt this and there were pressures
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Further hearings, covering much the same ground, were held
during 1977 and 1978 on the bill that became the ICWA.* While
much of the testimony again focused on the harm to Indian par-
ents and their children who were involuntarily separated by deci-
sions of local welfare authorities, there was also considerable
emphasis on the impact on the tribes themselves of the massive
removal of their children. For example. Mr. Calvin Isaac. Tribal
Chief of the Mississippi Band of Choctaw Indians and represen-
tative of the National Tribal Chairmen's Association, testified as
follows:

Culturally, the chances of Indian survival are significantly
reduced if our children, the only real means for the trans-
mission of the tribal heritage, are to be raised in non-Indian
homes and denied exposure to the ways of their People.
Furthermore, the practices seriously undercut the tribes'
ability to continue as self-governing communities.
Probably in no area is it more important that tribal
sovereignty be respected than in an area as socially and
culturally determinative as family relationships.

1978 Hearings at 193. S€€ also id. at 62.5 Chief Isaac also sum-
marized succinctly what numerous witnesses saw as the principal
reason for the high rates of removal of Indian children:

One of the most serious failings of the present system is
that Indian children are removed from the custody of their
natural parents by nonmbal government authorities who
have no basis for intelligently evaluating the cultural and
social premises underlying Indian home life and childrear-
ing. Many of the individuals who decide the fate of our
children arc at best ignorant of our cultural values, and at
worst contcmptful of the Indian way and convinced that
removal, usually to a non-Indian household or institution,
can only benefit an Indian child.

d. at 191-92.4

among white children from the parents not to date these Indian
children....

The other experience was derogatory name calling in relation to
their racial identity . ...

(T|hcy were finding that society was putting on ihem an identity
which they didn't pos«ess and taking trom them an identity that
they did possess

1974 Hearings at 46

*Hearing on S 1214 before the Senate Select Committee on Indian
Alfairs. ujih Cong. 1st Scss. (|o'7i (hereinafter 1977 Heanngst;
Hearings on S, 1214 betore the Subcommittee on Indian Affairs and
Public Lands of the House Committee on Intenor and Insular Affairs. 9Jth
Cong . 2d Scss i]078i iheremafter 197is Heanngsi

'These sentiments were shared by (he ICWA's pnncipal spun or in the
House. Rep. Moms I'Jall. see 124 Cong Ret °’8102 i|97g| rindian
tubes and Indian people are being drained Ot their children and. as a tcsult.
their tuture as a tnbe and a people is being placed in jeopardy"), and us
niinciniy sponsor. Rep Robert Lagomarstno. see ibid. cThis bill i»
directed at conditions which threaten the future ol American Indian
tribes  "i.

'One of the particular points ot concern was the failure of non-Indian
Juki wecitarc workers to understand me role ot the extended family in
Indian society The House Report on the ICWA noted. "An Inlian child
mjv have scores of. perhaps more than a humljcd. reljtiscs who arc
counted as close, responsible m-mhers of the family Many social
workers, untutored in the ways of Indian family life or assuming them to
be socially irresponsible, consider leasing the child with persons lutsidc
the nuclear tamils as neglect and thus as grounds for terminating parrnul
nghis"™ House Report it 10 At the conclusion of the 1974 Senate
hearings. Senator Afsiurerk noted the role that such estended families
played in the care of children  We se had testimony here that in Indian
communities throughout the Nation there is no such thing as an abandoned
child because when a child does hase a need for parents tor <n<reason or
ancuher. a retatise or a tnend will take mat child in It's ihe estended
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The congressional findings that wore incorporated into the
ICW A reflect these sentiments. The Congress found,;

(3) that there is no resource that is more vital to the con-
tinued existence and integrity of Indian tnbes than their
children..

(4) that an alarmingly high percentage of Indian families
are broken up by the removal, often unwarranted, of their
children from them by nontnbal public and private agen-
cies and that an alarmingly high percentage of such chil-
dren arc placed in non-Indian foster and adoptive homes
and institutions: and

(5) that the States, exercising their recognized jurisdic-
tion over Indian child custody proceedings through admin-
istrative and judicial bodies, have often failed to recognize
the essential tnbal relations of Indian people and the cul-
tural and social standards prevailing in Indian communities
and families.

25 U.S.C. § 1901

At the heart of the ICWA arc its provisions concerning juris-
diction over Indian child custody proceedings. Section 1911 lays
out a dual jurisdictional scheme. Section 1911(a) establishes
exclusive jurisdiction in the tnbal courts for proceedings con-
cerning an Indian child "who resides or is domiciled within the
reservation of such tribe." as well as for wards of tribal courts
regardless of domicile.5 Section 1911(b), on the other hand, cre-
ates concurrent but presumptively tnbal jurisdiction in the case of
children not domiciled on the reservation: on petition of cither
parent or the tribe, state court proceedings for foster care place-
ment or termination of parental rights are to be transferred to the
tnbal court, except in eases of “good cause." objection by either
parent, or declination of jurisdiction by the tribal court.

Various other provisions of ICWA Title | set procedural and
substantive standards for those child custody proceedings that do
take place in state court. The procedural safeguards include
requirements concerning notice and appointment of counsel:
parental and tribal rights ol intervention and petition for invalida-
tion of illegal proceedings; procedures governing voluntary con-
sent to termination of parental rights: and a full faith and credit
obligation in respect to tribal court decisions. See sections 1901-
1914. The most important substantive requirement imposed on
state courts is that of section 1915(a), which, absent "good cause"
to the contrary. mandates that adoptive placements be made pref-
erentially with ill members of the child's extended family. (2)
other members of the same tribe, or (3) other Indian families.

The ICW A thus, in the words of the House Report accompa-
nying it. "seeks to protect the rights of the Indian child as an
Indian and the rights of the Indian community and tribe in retain-
ing its children tn its society.” House Report at 23 It does so by
establishing "a Federal fiolicy that, whetc possible, an Indian
child should remain in the Indian community.” ihid. and bv
making sute that Indian vhild welfare determinations are not

family concept " 1974 Heirtngs 471 See alio Miiionun PohmaU'mui
of Hannanville Indian I'ommunr/v « Houston. 193 F. Supp 191 Indian
L Rep No l.p S9|i\VD Mich |97«i 'discussing custom of extended
family and tnbe assuming responsibility tor care of orphaned .hildrcn i
'Section 19f Hat reads m full
Xn Indian inhe shall have jurisdiction ciJusixe as to any Slate
ovei any child custody proceeding invoicing an Indian Juld who
resides or is domiciled wuhin the reservation of sudt tnhe except
where such junsdiction tv otherwise sesicd in the State bv etisung
Federal law Where an Indian child iva ward ot a inbal court, the
Indian tnhe vhall retain exclusive jurisdiction, notwithstanding the
residence sir domicile of the child
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based on "a while, middle-class standard which, in many cases,
forecloses placement with |an| Indian family,” /< at 24."

This case involves the status of twin babies, known for our
purposes as B.B. and G.B.. who were bom out of wedlock on
December 29. 1985. Their mother. J.B.. and father. W .J.. were
both enrolled members of appellant Mississippi Band of Choctaw
Indians ttnbet. and were residents and domiciliaries of the
Choctaw Reservation in Neshoha County. Mississippi. J.B. gave
bmh to the twins in Gulfport, Harrison County, Mississippi, some
200 miles from the reservation. On January 10. 1986. J.B. exe-
cuted a consent-to-adoption form before the Chancery Court of
Harrison County. Record 8-10.7 W.J. signed a similar form.*
On January 16. appellees Orrey and Vivian Holyfield™ filed a
petition fur adoption in the same court. «J. at 1-5. and the chan-
cellor issued a final decree of adoption on January 28. Id. at 13-
14.10 Despite the court's apparent awareness of the ICW A .11 the
adoption decree contained no reference to it. nor to the infants'
Indian background.

Two months later the tribe moved in the chancery court to
vacate the adoption decree on the ground that under the ICWA
exclusive jurisdiction was vested in the tribal court. d. at 15-
IS.* On July 14. 1986. the court overruled the motion, holding

'The quoted passages are from the House Report's discussion of section
1915. in which the ICW A aitempts to accomplish these aims, in regard to
nondomiciliancs of the reservation, through the establishment of standards
for surc-court proceedings. In regard to reservation domiciliaries. these
goals are pursued through the establishment of exclusive tnbal jurisdiction
under section 191 Ita).

Beyond its junsdictional and other provisions concerning child custody
proceedings, ihe ICW A also created, in us Title 11. a program of grants to
Indian tnbes and organizations to aid m the establishment of child welfare
programs. 9B€ 25 C S C. §§ 1931-1934

Section [9|t(ai of the ICWA requires that any voluntary consent to
termination of parental nghis be executed in writing and recorded before a
judge of a "court of competent junsdiction.” who must certify that the
terms and consequences of the consent were fully explained and
understood. Section 1913<al also provides ihatany consent given pnorio
hirth or within It) days thereafter is invalid. In this case the mother's
consent was given 12 days alter the birth. See also n.26. infra.

SW | \ consent to adoption u k signed before a notary public in Neshoba
County on January Il [95f> Record 11-12. Only on June 3. 1986.
howcscr— well alter the decree of adoption had been entered and alter the
tribe had filed suit to vacate that decree—did the chancellor of ihe
chancery court certify ihat W J. had appeared before him in Harrison
County to execute the consent to adoption. | at 12-A.

".Appellee Ones llolyficld died duting (tic pendency of this appeal

"Mississippi adoption law provides lor a six-month wailing period
between interlocutory and final decrees of adoption, hot grams ihe
chancellor discretionary authority to waive that requirement and
immediately enter a final decree of adoption. See Miss Code Ann. * 93-
17-1) i|9? ;t The chancellor did so here. Record 14. with the result that
the final decree of adoption was entered less than one month alter the
babies' birth
1'Thechancellor's certificates ihat the parents had appeared Ivlore him to
consent to the adoption recited that "the Consent and W aiver was given in
lull compliance with Section 103tai of Public Law OVnIH" (re. 25
I sC *1913(41l Record 10.12 A
‘eThe ICW’A spccitkallv confers standing on ihe Indian child's tnbe io
participate in child custody adjudications Section 1914 authorizes the
tnhe iat well as the child and its parents) to petition a court to invalidate
any lotler cart placement or termination of parental rights under 'tale law
'upon a showing that such action sudatedany provision ol sections |9]],
1912. and t9| Vof the ICW'A 5er Jlio section 19| Itd ilrulun child's
tnbe may intervene at any point in statecourt proceedingv for fosier care
placement or termination ol parental nghtsi  eTermination of parental
rights ' is defined in section 1903<lihm as any action resulting m the
termination of the partm-chdd reUticsnship "
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that the tribe "never obtained exclusive jurisdiction over the chil-
dren involved herein.. .." The court's one-page opinion relied on
two facts in reaching that conclusion. The court noted first that
the twins' mother "went to some efforts to see that they were bom
outside the confines of the Choctaw Indian Reservation" and that
the parents had promptly arranged for the adoption by the Holy-
liclds. Second, the court staled: "At no time from the birth of
these children to the present date have either of them resided on
or physically been on the Choctaw Indian Reservation." Id. at 78.

The Supreme Court of Mississippi affirmed. 511 So. 2d 918
(1987). It rejected the tribe's arguments that the state court
lacked jurisdiction and that it. in any event, had not applied the
standards laid out in the ICWA. The court recognized that the
jurisdictional question turned on whether the twins were domi-
ciled on the Choctaw Reservation. It answered that question as
follows'

At no point in time can it be said the twins resided on or
were domiciled within the territory set aside for the reser-
vation. Appellant's argument that living within the womb
of their mother qualifies the children's residency on the
reservation may be lauded for its creativity: however,
apparently it is unsupported by any law within this state,
and will not be addressed at this time due to the far-reach-
ing legal ramifications that would occur were we to follow
such a complicated u zential course.

|d at 921. The court distinguished Mississippi cases that appeared
to establish the principle that "the domicile of minor children
follows that of the parents.” ihid.: see Bovle i. Gnffm. 84 miss.
41. 36 So. 141 (1904); Siuhhs V. Sluhhs. 211 so. 2d 821 (Miss.
1968): See also In re Guardianship of Watson. 317 so. 2d 30
(Miss. 1975). It noted that "the Indian twins. . were voluntarily
surrendered and legally abandoned by the natural parents to the
adoptive parents, and it is undisputed that the parents went to
some efforts to prevent the children from being placed on the
reserv ation as the mother arranged for their birth and adoption in
Gulfport Memorial Hospital. Hamson County. Mississippi.” 511
So. 2d at 921. Therefore, the court said, the twins' domicile was
in Harrison County and the state court properly exercised juris-
diction over the adoption proceedings. Indeed, the court appears
to have concluded that, lor this reason, NONE of the provisions of
the ICW’A was applicable. lhid. (“these proceedings. . . actually
escape applicable federal law on Indian Child Welfare"). In any
case, if rejected the tribe scontention that the requirements ot the
ICWA applicable in state courts had not been followed: "|T|he
judge did conform and strictly adhere to the minimum federal
standards governing adoption of Indian children with respect to
parental consent, notice, service of process, etc.” hi

Because of the centrality of the exclusise tribal junsdiction
provision to the overall scheme of the ICW'A, as well as the con-
flict between this decision of the Mississippi Supreme Court and

"The lower court may well have lultilled the applicable ICWA
procedural requirements Hut ire n S. sup’a. and n 2b. infra It clearly did
not. howcscr, comply with or even take cognizance ot the suhsiannse
mandate of section |9|5iaf "In any adoptive placement of an Indian
child under Stair la*, a preterence shall be giscn. in ihe absence of good
cause to the contrary, to a placement ssuh 11l a member ol the .bild's
estended family; (2) other members ot the Indian child's tribe; or iJi other
Indian families" icmphasis added) Section 1915iei. morcoser. requires
the court to maintain records “esidencing the elforts to comply with the
order of preterence specified in this section " Sotwohsianding the tribe's
argument below that section |9f5 had been violated, ire brief tor
appellant 20-22 and appellant's bnef in support ol petition for rehearing
11-12 in No 57.659 iMiss Sup Cl.), the Mississippi Supreme Court made
no reference to it, merely slating in concluxors fashion that the eminimum
federal standards' had been met 511 So 2d9IH. 9’ | 11987|
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those of several other state courts,14 we granted plenary review.
485 U .S. (1988).1 We now reverse.

Tnbal jurisdiction over Indian child custody proceedings is not
a novelty of the ICWA. Indeed, some of the ICWA'’s jurisdic-
tional provisions have a strong basis in prc-ICWA case law in the
federal and state courts. See. e.g.. Fisher v District Court. 424
U.S. 382 (3 Indian L. Rep. a-6] t1976t IPEI CUraM1 (tribal court
had exclusive jurisdiction over adoption proceeding where all
parties were tribal members and reservation residentst: WISCONSIN
Potowatomies of Hannahville Indian Community v. Houston. 393
F. Supp. 719 (W.D. Vlich. 1973) ttnbal court had exclusive juris-
diction over custody of Indian children found to have been domi-
ciled on teseivalioii). Wakefield v. Little Light. 276 md. 333. 347
A.2d 228 (2 Indian L. Rep. No. 12. p, 26j 11975) (same): Inrc
Adoption of Btiehl. 87 wash. 2d 649. 555 P.2d 1334 (1976) tstate
court lacked jurisdiction over custody of Indian children placed in
off-reservation foster care by tnbal court order): Se€ als0 In re
Letah-puc-ka-chce, 98 F. 429 tN.D. lowa 1899) (state court
lacked jurisdiction to appoint guardian for Indian child living on
reservation). In enacting the ICWA Congress confirmed that, in
child custody proceedings involving Indian children domiciled on
the reservation, tribal jurisdiction was exclusive as to the states.

The state court proceeding at issue here was a child custody
proceeding.” That term is defined to include jny " 'adoptive
placement' which shall mean the permanent placement of an
Indian child for adoption, including any action resulting in a final
decree of adoption.' 25 U.S.C, % 1903(l)tiv). Moreover, the
twins were "Indian children." S€€ 25 U.S.C. § 1903(4). The sole

14S»r. ¢ i}. In re Adopt/Onet Hallo*as, 732 P 24 9ny | M Indian L. Rep.
<06 iUtah 1986i: In re Adoption of Bahv Child. 102 N.M. 735. 700 P 24
log iApp. 1*485); In re Appeal in Pima Counts Juvenile Atnon Vo 5-903.
1311An/ 202. 635 P 24 187 |H Indian L Rep. 4054| IApp 1981l cert
denied ud> man Catholic Ss'iial Sennet of Tuison i P C. 455 U.S.
HX)7(]952).
'-Because it was unclear whether this case fell within (he Court's
appellate jurisdiction, we postponed consideration of our junsdiction to
the hearine on the merits Pursuant to the version of 28 U.S.C. * 1257i2i
applicable to this appeal, we have appelljtc jurisdiction to review a stale
court ludement 'where is drawn m question ihe valiu.cv of a statute of any
state on the ground of us being repugnant to the Constitution, treaties or
laws of the United States, and the decision is m favor of its validity." It is
sutlicient thai (he s.iliditv <9 ihe *utc statute be challenged and sustained
as applied to a particular set ot tacts. |oh Information Sciences. Inc ¢
Hoard of Trustees of Stanford i msersirs. 489 1 S. _ . . n4 119891
PahnLeACilier Willing Co > Bonduranl. 25" | S 282. 288-90i|921 1.
In practice, whether such an as-applied challenge come* within our
appellate junsdiction often turns on how that challenge is trained See
Hansons Denkla. '5* 1 S 235.2441]ojj||. Memphis \atioal Gas to i
Heeler. 31* ( S 649.1*51L5 11 1%42>

In the present case appellants argued below that the >utc lower court
jurisdiction over these adoptions was preempted by plcnarv tedcral
legislation Brief for jppoilam in No 5.659 iMiss Sup Ul . p 5
Whether this formulation squarely .haltcngces ihe vahdii) ol the state
adoption statute as applied, seeJapan Line. l.id 1 Counts ofLos Angeles.
4-1 1'S  4»4. 440-41 110’ di, or merely asserts a tedcral right or
imr mils. 28 1 S 1 ) 1257<3i. is a difficult question to which the answer
inusi inevitably e somewhat arbitrary Since m the near future our
appellate jurisdiction will evtend only to rare ca*e», ice Pub I. 100.152.
102 Stat »u2. it is also a question or little prospective importance Rather
than attempting 10 resolve ihiv question, therefore, we think it adsisablc to
assume that the appeal is improper and toconsider by wni of certiorari ihe
important question this .use presents SeeSpensers Tesas, 3851 S 554
55" n.3 1]|9f>7* We therefore dismiss the jppeal. treat the papers as a
petition lor writ of certiorari. 28 U SC * 210>, and gram the pennon
LFor convenience, we will continue to refer to the parties as appellant and
appellees 1
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issue in this case is, as the Supreme Court of Mississippi recog-
nized. whether the twins were "domiciled” on the reservation.16

A

The mean'-sg of "domicile" in the ICWA is. of course, a matter
of Congress intent. The ICWA itself does not define it. The ini-
tial question we must confront is whether there is any reason to
believe that Congress intended the ICW A definition of"domicile"
to be a matter of slate law, While the meaning of a federal statute
is necessarily a federal question in the sense that its construction
remains subject to this Court's supervision, SE€ P. Bator. D.
Meltzer. P Mishkin, & D. Shapiro. Hart and Weehsler's Tlw
Federal Courts and the Federal System se6 (3d ed. 1988); 0f
Reconstruction Finance Corporatlon V. Beaver County. 328 U.S.
204. 210 (1946), Congress sometimes intends that a statutory term
he given content by the application of state law, De Sylva V. Bat-
lentine. 351U s. 570,580 (1956); See also Beaver County, supra:
Helsenng » Stuart. 317 u.s. 154. 161-62 (1942). We start, how-
ever. with the general assumption that "in the absence of a plain
indication to the contrary.... Congress when it enacts a statute is
not making the application of the federal act dependent on state
law. Jerome miUnited States. 318 u.s. 101 104 11943): SILRB
v. Natural Gas Utility Dist.. 402 u.s. 600. 603 (1971): Dickerson
v, NessIBanner Institute. Inc. 460 uU.s. 103. 11911983). One rea-
son for this rule of construction is that federal statutes are gener-
ally intended to have uniform nationwide application. Jerome,
supra, at 104; Dickerson, supra, at 119-20: United States v.
PeI:er, 312 U.S. 399. 402-03 (1941). Accordingly, the cases in
which we have found that Congress intended a state law defini-
tion of a statutory term have often been those where uniformity
clearly was not intended. Eg.. Beaver County, supra, at 209
(statute permitting states to jpplv their diverse local tax laws to
real property of certain government corporations). A second rea-
son for the presumption against the application of state law is the
danger that the federal program would be impaired if state law
were to control.” Jerome, supra, at 104; Dickerson, supra, at
119-20; Pel:er. 312 U s. at 402-03. For this reason, ‘we look to
the purpose of the statute to ascertain what is intended. ' /«/ at
403.

in NLRB s Hearst PuhInattons. Inc.. 322 u.s. 111 11944). we
rejected an argument that the term "employee" as used in the
Wagner Act should be defined by slate law We explained our
conclusion as follows.

Both the terms and the purposes of the statute, as well as
the legislative history, show that Congress had in mind no

patchwork plan for securing freedom of employees'
organization and of collective bargaining. The Wagner Act
is intended to solve 1 national problem on a national
scale Nothing in the statute's background, history,
terms or purpose* indicates its scope is to be limited by
varying local conceptions, either statutory or judicial, or
that it is to be administered in accordance with whatever
different standards the respective states may see tit to adopt
tor the disposition of unrelated, local problems

'" Reservation is defined quite broadly tor purposes ol the ICW X v,
25t SU * |903i till nicrc is no dispute that the Chic law Reservation
tails wiihm that definition

Section Idlliai does not apply where such jurisdiction is otherwise
scsied in the Slate by evisnng Federal law  This proviso would appear 10
refer 10 hub L 280. 67 Silt 588. as amended, winch allows >iates urnlet
scnain conditions 10 assume civil and criminal jurisdiction on the
revereations ICW'A 4 1918 permits a tribe in that situation 10 reassumc
jurisdiction over child custods proceeding* upon petition 10 the Secrciars
of the Intenor The state ol Mississippi has never asserted jun*diciion
over ihe Choctaw Resersatmn under Public Law 280 See F Cohen.
llanahoot of Federal Indian La* 362-63. and nn 122-25 il982i r
Cnilt]Stain v John. 437 1S 634 |5 Indian L Rep A-93]i|0'8i
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|d. at 123 See also Natural Gas Utility Dist.. supra, at 603-04.
For the two principal reasons that follow, wc believe that what we
said of the Wagner Act applies equally well to the ICWA.

First, and most fundamentally, the purpose of the ICWA gives
no reason to believe that Congress intended to rely on stale law
for the definition of a critical term: quite the contrary. It is clear
from the very text of the ICWA. not to mention its legislative
history and the hearings that led to its enactment, that Congress
was concerned with the rights of Indian families and Indian com-
munities vis-a-vis state authorities.l7 More specifically, its pur-
pose was. in pan. to make clear that in certain situations Ihe state
courts did N0t have junsdiction over child custody proceedings.
Indeed, the congressional findings that are a part of the statute
demonstrate that Congress perceived the states and their courts as
partly responsible for the problem it intended to correct. See 25
U.S.C. ( 1901(5) (slate "judicial bodies , . . have often failed to
recognize the essential tribal relations of Indian people and the
cultural and social standards prevailing in Indian communities
and families").18 Under these circumstances it is most improba-
ble that Congress would have intended to leave the scope of the
statute's key jurisdictional provision subject to definition by state
courts as a matter of state law.

Second. Congress could hardly have intended the lack of
nationwide uniformity that would result from state law definitions
of domicile. An example will illustrate. In acase quite similar to
this one. the New Mexico state couns found exclusive jurisdiction
in the irtbal court pursuant to section 1911(a). because the ille-
gitimate child took the reservation domicile of its mother at
birth—notw ithstanding that the child was placed in the custody of
adoptive parents two days after its olT-rcservation birth and the
mother executed a consent to adoption ten davs later. [N e AdOp-
tion of Baby Child. 102 N.m. 735. 737-38. 700 P.2d 198. 200-01
(App. 1985).19 Had that mother traveled to Mississippi to give
birth, rather than to Albuquerque, a different result would have
obtained if state law definitions of domicile applied. The same,
presumably, would be true if the child had been transported to
Mississippi for adoption after her off-rescrvation birth in New
Mexico. While the child's custody proceeding would have been
subject to exclusive tribal jurisdiction in her home slate, her
mother, prospective adoptive parents, or an adoption intermediary
could have obtained an adoption decree in state court merely by
transporting her across state lines.-0 Even if we could conceive of

1 This conclusion is inescapable from a reading of the enure siatute, ihe
main effect of which is to cun.nl state authontv. See especially sections
1901, 1911. 1912. 1913. 19|a. 1915. 1916. 1918.

~Seealso 124 Cong. Rec. 38103 (1978) (lit'-r from Rep. Moms K L'dall
to Assistant Attorney General Patricia M. Wald) ( state couns and
agencies and their procedures share a large pan ot the responsibility’ for
ensis threatening (he future and intcgnty ol Indian tnbes and Indian
families i. House Report at 19 ('Contributing to this problem has been the
failure of State officials, agencies, and procedures to take into account the
special problems and circumstances ol Indian families and the legitimate
interest of the Indian inbe in preserving and protecting ihe Indian family
as the wellsprtng of Us own future | See also In «( Adoption ojHallo*as.
732 P 2d at 969 itiah state court quite frankly might be expected to be
inotc receptive than a tnbal court to |Indian chiid'»| placement with non-
Indian adoptive parents Yet this recepiivuy of the non-Indian forum to
non-Indian placement of an Indian child is precisely one of the evils at
which the ICW A was aimed")

"'Some details of ihe Babs Child case arc taken trom lhe bncts in Pino v
DistrictCoutt. 0.T 1984, No 84-248 That appeal was dismissed under
this Court's Rule 53, 472 U.S. 1001 (1985). following the appellant's
successful collateral attack, in ihe case cited in lhe lest, on the judgment
trom sshich appeal had been taken

-°Nor is it inconceivable that a state might appis its law of domicile in
such a manner as to render inapplicable section !9|hai even to a child
who had lived several yean on the reservation but was removed from it
for the purpose of adoption Even in (he less exitcmc case, a state law
definition of domicile would likely spur the development of an adoption
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a federal statute under which different rules of domicile (and (hus
of jurisdiction) applied differently to different Indian children, a
statute under which different rules apply from lime to lime to the
same child, simply as a result of her transport from one state to
another, cannot be what Congress had in mind.-'

We therefore think it beyond dispute that Congress intended a
unifomt federal law of domicile for the ICW A.22

B

It remains to give content to the term “domicile” in the circum-
stances of the present case. The holding of the Supreme Court of
Mississippi that the twin babies were not domiciled on the
Choctaw Reservation appears to have rested on two findings of
fact by the trial court: (l) that they had never been physically
present there, and (2) that they were "voluntarily surrendered" by
their parents. 511 So. 2d at 921: SE€ Record 78. The question
before us. therefore, is whether under the ICWA definition of
"domicile" such facts suffice to render the twins nondomicilianes
of the reservation.

We have often stated that in the absence of a statutory defini-
tion we “start with the assumption that the legislative purpose is
expressed by the ordinary meaning of the words used.” Richards
v. United States. se9 u.s. 1 9 (1962); Russellc v United Srates.
464 U.S. 16. 21 (1983). We do so. of course, in the light of the
“object and policy" of the statute. Mastro Plastics COTB. V.
NLRB. 350 u.s. 270. 285 (1956) (quoting Untied States v. Bots-
dore's Heirs. 8 How. 113, 122 (1849)), We therefore look both to
the generally accepted meaning of the term “"domicile" and to the
purpose of the statute.

Thai we are dealing with a uniform federal rather than a state
definition does not. of course, prevent us from drawing on general
state law principles to determine "the ordinary meaning of the
words used." Well-settled slate law can inform our understanding
of what Congress had in mind when it employ ed a term it did not
define. Accordingly, we find it helpful to borrow established
common law principles of domicile to the extent that they are not
inconsistent with the objectives of the congressional scheme.

"Domicile" is. of course, a concept widely used in both federal
and state courts for jurisdiction and confiici-of-laws purposes, and
its meaning is generally uncontrovened. S€€ generally Restate-
ment jitj 11-23; R. Letlar. L. McDougal. & R. Felix. American
Conflicts Law 17-38 (4ath ed. 1986); R. Wetntraub. Commentary
on the Conflict of Laws 12-24 (2d ed. 1980). "Domicile" is not
necessarily synonymous with residence.” PEIn \ Kisselhach. 34
N.J. 84. 87. 167 A.2d 377. 379 1 1961). and one can reside in one
place but be domiciled in another. District of Columbia v. Sfur-
pliy. 314 u.s. 441 119411;In re Estate of Jones, 192 lowa 78. 80,
182 N.W. 227. 228 11921). For adults, domicile is established bv
physical presence in a place tn connection with a certain state of
mind concerning one's intent to remain there. Tews v Florida.
306 U.S. 398.424 11939). One acquires a "domicile of origin* at
birth, and that domicile continues until a new one ta domicile of
choice") is acquired. JONES, Supra, at HI. 182 N.w at 228: In re

brokerage businesv Indian children, whose parents consented iwith or
without financial inducement! to give them up. could tv transported for
adoption to vtatcv like Mississippi where the law ol domicile permitted the
proceedings to take place in vtaie court,

2'For this reason, the general rule that domicile ivdetermined according to
the law of the forum, see Restatement iSecondi of Conihit of Laws 4 1)
(197! iihereinaftet Restatement), can have no application here

'*\W> note also the likelihood that, had Congress intended a vtate law
definition of domicile, it would have vaid vo Where Congress did intend
that ICWA terms be defined by reference to other than tedcral law o
stated thiv cspticitly See section 1001Ji’ i i extended family member
defined by reference to tribal law or customi. section |90\](6) <Indian
custodian’ defined by reference lo tnbal law or custom and to state law i
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Estate of Moore. 68 wash. 2d 792, 796, 415 P.2d 653, 656
11966). Since most minors arc legally incapable of forming the
requisite intent to establish a domicile, their domicile is deter-
mined by that of their narents. Yarborough v Yarborough. 290
I'.S. 202. 21111933). In the case of an illegitimate child, that has
traditionally meant the domicile of its mother. Kowalski r.
Wojtkowsk. 19 N.J. 247. 258. 116 A.2d 6. 12 11955): Moore,
supra, at 796. 415 P.2d at 656: Restatement § 14(2). § 22. com-
ment c; 25 Am. Jur. 2d. Domicil $ 691 1966). Under these princi-
ples. it is entirely logical that "|o|n occasion, a child's domtctl ot
origin will be in a place where the child has never been."
Restatement § 14. comment .

It is undisputed in this case that lhe domicile of the mother (as
well as the father) has been, at all relevant times, on the Choctaw
Reservation. Tr. of oral arg. 28-29. Thus, it is clear that at their
birth the twin babies were also domiciled on the reservation, even
though they themselves had never been there. The statement ot
the Supreme Court of Mississippi that "[alt no point in lime can it
be said the twins .. . were domiciled within the territory set aside
for the reservation.” 511So. 2d at 921. may be a correct statement
of that state's law of domicile, but it is inconsistent with generally
accepted doctrine in this country and cannot be what Congress
had in mind when it used the tern in the ICWA.

Nor can the result be any different simply because the twins
were "voluntarily surrendered” by their mother. Tribal jurisdic-
tion under section 1911(a) was not meant to be defeated by the
actions of individual members of the tribe, for Congress was con-
cerned not solely about the interests of Indian children and fami-
lies. but also about the impact on the tribes themselves of the
large numbers of Indian children adopted by non-Indians. See 25
U.S.C. 88 1901(3) (“there is no resource that is more vital to the
continued existence and integrity of Indian tribes than their chil-
dren™). 1902 ("promote the stability and security of Indian
tribes").23 The numerous prerogatives accorded the tribes through
the ICWA’s substantive provisions, € (. §8 1911(a) (exclusive
junsdiction over reservation domiciliaries), 1911(b) (presumptive
jurisdiction over nondomiciliariesl. 1911(c) (right of interven-
tion). 1912(a) (notice). 1914 (right to petition for invalidation of
state court action). 1915(c) (right to alter presumptive placement
priorities applicable to state court actions). 1915(e) (right (o
obtain records). 1919 (authority to conclude agreements with
states), must, accordingly, be seen as a means of protecting not
only the interests of individual Indian children and families, but
also of the tribes themselves

In addition, it is clear that Congress* concern over the place-
ment of Indian children in non-Indian homes was based in part on
evtdence of the detrimental impact on the children themselves ot
such placements outside their culture 24 Congress determined to

- sXeealso \upra. at 3 (slipop, |. and n 3

-4In Urge part the concerns ihat emerged during the congressional
hearings on the ICWA were based on studies showing recurring
developmental problems encountered during adolescence by Indian
cRildren raised in a white environment v.< nI. supra 5'e also Ia77
(‘carings ai 114 istatement ol American V ajemy ol Child Psychuiryi. S
Rep No. 95-597, p 43 1|9i7i thereinafter Senate Reporti More
generally, placements in non-Indian homes were seen jS depriving ihe
shildot his or her trihal and cultural heritage I.I at 45. ire also 124
Cong Rec 38102.0311978) Lremarks ot Rep Lagonuisimu The Senate
Report on the ICW A incorporates the testimony in this sense ot Louis |_j
Rose. Chairman of ihe Winnebago Tnhe. before the American Indian
Policy Review Commission

I think the crudest inck that the whue man has eser done to Indian
children is to take them into adoption couns. erase all ol then
records and send them olf to some nebulous tamils that has a sjtue
system that is A-I in the State of Nebraska and that shild reaches
in or 17. he is a Imlc brown child residing m a white sommumty
and he goes tuck 10 the reservation and he has absolutely no idea
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subject such placements to the ICWA's jurisdictional and other
provisions, even incases where the parents consented to an adop-
tion. because of concerns going beyond the wishes of individual
parents. As the 1977 Final Report of the congresstonally estab-
lished American Indian Policy Review Commission stated, in
summarizing these two concerns. "[r[cmovnl of Indian children
from their cultural setting seriously impacts a long-term ti bal
survival and has damaging social and psychological impact on
many individual Indian children," Senate Report at 52."-

These congressional objectives make clear that a rule of domi-
cile that would permit individual Indian parents to defeat the
ICW A's jurisdictional scheme is inconsistent with what Congress
intended.-h See In re Adoption of Child of Indian Heritage. 111
N.J, 155. 168-71.543 A.2d 925. 931-33 [15 Indian L. Rep. 50891
(1988). lhe appellees in tins case argue strenuously that the
twins' mother went to great lengths to give binh off the reserva-
tion so that her c'yildrencould be adopted by the Holyfields. But
'hat was precisely pdn of Congress' concern. Permitting Individ*

al members of »V snbe 10 avoid tribal exclusive jurisdiction by
the simple expe.,. 01  giving binh off the reservation would, to
a large extent. iV he purpose lhe ICWA was intended to
accomplish.27 The auprcmc Court of Utah expressed this well in

who his relatives ire, zj.ul they effectively make him a non-person

and | think . . they destroy him.
Senate Report at 43 Thus, the conclusion seems justified that, as one
state coun has put it, |tJhe Act is based on the fundamental assumption
that it is in the Indian child's best interest that Us relationship to the tribe
he protected.” In re Appeal in Pima Counts Juvenile Atlion > s-wi.r,
130 Anz. at 204.635 P,2d at 189
"e'While the statute itself makes clear that Congress intended the ICW A to
reach voluntary as well as involuntary removal of Indian children. lhe
same conclusion tan also be drawn from the ICWA's legislative history
For example the House Rcpon contains the following expression ol
Congress' concern with both aspects of the problem

One of the effects ot our national paternalism has been to so

alienate some Indian !parents| from their society that they abandon

their children at hospitals or to welfare departments rather than

entrust them to the care of relumes in the extended family

Another expression of Il is the involuntary, arbitrary, and

unwarranted separation ot families
House Report at 12
'The Buicuu of Indian Allails pointed out. ill issuing iionbinding 10X A
guidelines lor the *uic s»*un*. that the terms resilience and domicile
are well detincd under existing slate law  Fltere is no indication that
these state law definitions lend to undermine in any way the purposes ot
the Act 44 Fed. Reg, 67584, 67585 tuiui The clear implication is that
state law that dal tend to undermine the ICW \\ purpose* could not be
taken to express Congress' mtetii  There is *ome authority for the
proposition that abandonment .lll cltcsiuaie a change m the child*
domicile. In re Adoption <rll.iilossas. ' )2 P 2d at On* although this may
not be the majority rule Sir Hi statement 1| 22. Comment ¢ 'abandoned
child generally retains ihe domicile *9 the ljst-abandoning purenn In any
case, as will be seen below, the Supreme Coun ot Ctuh declined in the
llallossas case to apply | tub abandonment law to dcleul the purpose ot
the ICWA Similarly, the sotulusory statement ot the Supreme Court !
Mississippi lh.ll ihe twin babies had been legally abandoned. 511 So 2d
at 921, cannot he determinative id Ii XX \ |uri*Jiciion

There is also another reason tor reaching thi-* conclusion Hie
predicate lor the state court's abandonment tmding was the pjtcnts
consent to termination ot ihetr parental rigtits. rccutdcd nciofc a udgc 3
ihe state chancery court IC\W \ a |9|t(d, requires however mai -ush a
consent he recorded betorc ajudge ot a vourr of competent lurisdution
See n.7. supra In Ihe case ot reservation-domiciled children that >ould
be only the tribal court The Children ihcrctorc unitd not tv made non-
domiciliaries ot the reservation through any *uch state court consent
- It appears, in fact, that all Choctaw women got birth nil the reservation
because ot the lack ol appropriate obstetric facilities there  See Juris
Statement 4. n 2 In most cj*es, ot .our*e. the mother jnd child return 10
ihe reservation after the hirth. and this would presumably he sufficient to
make the child a teseivaiion domiciliary even under the Mississippi
court's theory Application ol (he Mississippi domicile rule **ould.
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its scholarly and sensitive opinion in what has become a leading
case on the ICWA:

To the extent that (state] abandonment law operates to
permit (the child's) mother to change (the child's) domicile
as pan of a scheme to facilitate his adoption by non-Indians
while she remains u domiciliary of the reservation, it con-
flicts with and undermines the operative scheme estab-
lished by subsections (191 I(a)| and (1913(a)) to deal with
children of domiciliaries of the reservation and weakens
considerably lhe tribe's ability to assert its interest in its
children. The protection of this tribal interest is at the core
of the ICWA. which recognizes that the tribe has an inter-
est in the child which is distinct from but on a parity with
the interest of the parents. This relationship between
Indian tribes and Indian children domiciled on the rcsctva-
tion finds no parallel tn other ethnic cultures found in the
United States. It is a relationship that many non-Indians
find difficult to understand and ihat non-Indian courts are
slow to recognize. It is precisely in recognition ol this
relationship, however, that the ICW A designates the tribal
court as the exclusive forum for the determination of cus-
tody and adoption matters for reservation-domiciled Indian
children, and the preferred forum for nondomtciliary Indian
children. (State) abandonment law cannot be used to frus-
trate lhe federal legislative judgment expressed in the
ICWA that the interests of the tribe in custodial decisions
made with respect to Indian children are as entitled to
respect as the interests of the parents.

In re Adoption of Halloway. 732 p.2d 962.969-701 19861

We agree with the Suprci ii Court of Utah that the law of
domicile Congress used in the ICWA cannot be one that permits
individual reservation-domiciled tribal members to defeat the
tribe's exclusive jurisdiction Oy the simple expedient of giving
binh and placing the child lor adoption off the reservation. Since,
for purposes of the ICWA. the twin babies in this case were
domiciled on the reservation sshen adoption proceedings were
begun, the Choctaw Tribal Court possessed exclusive jurisdiction
pursuant to 25 U.S.C. 5 1911(a). The Chancery Court of Harrison
County was. accordingly, without jurisdiction to enter a decree of
adoption: under ICWA 5 1914 its decree of January 28. 1986.
must be vacated.

m

We are not unaware that over three years base passed since the
twin babies were bom and placed in the Holy field home, and that
acoun deciding thctr fate today is not writing on a blank slate in
the same way it would have tn January 1986 Three years' devel-
opment of family ties cannot be undone, and a separation at this
point would doubtless cause considerable pant.

Whijtescr feelings we might have as to where the twins should
Use. however, it is not for us to decide that question We have
been asked to decide the legal question of WhO should make the
custody determination concerning these children—not what the
outcome ot that determination should be. The law places that
decision tn the hands of the Choctaw Tnbal Court. Had the man-
date of the ICW A been followed in 1986. of course, much poten-
tial anguish might have been avoided, and in any case the law
cannot he applied so as automatically to reward those who obtain
custody, whether lawfully or othcrwicc, jnd maintain it during
any ensuing land protracted) litigation Hallowa\. tupra, at 972
It is not ours to say whether the trauma that might result trom

however, permit state authorities to avoid the tribal court s exclusive
section Id llui jurisdiction hy removing a ne»tom trom an allegedly
unfit mother while in the hospital and seeking lo lermuuie her parental
rights m state court
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removing these children from their adoptive family should out-
weigh the interest of the tnbe—and perhaps the children them-
selves—in having them raised as pan of the Choctaw commu-
nity.:s Rather, "we must defer to the experience, wisdom, and
compassion of the [Choctaw | tribal courts to fashion an appropri-
ate remedy.” Ibid.

The judgment of lhe Supreme Court of Mississippi is reversed
and the case remanded for further proceedings not inconsistent
with this opinion.

It is so ordered.

Justice Stevens, with whom The C hief Justice and Justice
Kennedy join, dissenting:

The parents of these twin babies unquestionably expressed
their intention to have the state court exercise jurisdiction over
them. J.B. gave birth to the twins at a hospital 200 miles from the
reservation, even though a closer hospital was available. Both
parents gave their written advance consent to the adoption and.
when the adoption wav later challenged by the tribe, they reaf-
firmed their desire that the Holyfields adopt the two children. As
the Mississippi Supreme Court found, "the parents went to some
efforts to prevent the children from being placed on the reserva-
tion as the mother arranged for their birth and adoption in Gulf-
port Memorial Hospital. Harrison County. Mississippi." 511 So.
2d 918. 921 (1987). Indeed, both parents appear before us today,
urging that Vivian Holyficld be allowed to retain custody of B.B.
and G.B.

Because J.B.’s domicile is on the reservation and the children
are eligible for membership m the tribe, the Court today closes the
vtatc courthouse door to her. |agree with the Court that Congress
intended a uniform federal law of domicile for the Indian Child
Welfare Act of 1978 (ICWA). 92 Slat 3069. 25 L S C 4% 1901-
1963. and that domicile vhould be defined with reference to the
objectives of the congressional scheme. To ascertain (the
tcrm’sl meaning we consider the Congressional history of the
Act. the situation with reference to which it was enacted, and the
existing judicial precedents, with which Congress may be taken to
have been familiar in at least a general way " District of
Columbia i Wurphy. 314 U.S. 441. 449 (1941). | cannot agree,
however, with the cramped definition the Court gives that term.
To pietludt paiciiis domiciled on a reservation from deliberately
invoking the adoption procedures ot state court, the Court gives
domicile a meaning that Congress could not have intended and
distorts the delicate balance between individual rights and group
rights recognized by the ION A

The ICWA was passed in 197g in response to congressional
findings that an alarmingly high percentage ol Indian lamilies
arc broken up by the removal. often unwarranted of their children
trom them by nontnbal public and private agencies' and that the
States, exercising their recognized jurisdiction over Indian child
custody proceedings through administrative and judicial Kxltcs.
have often failed to recognize the essential tribal relations ol
Indian people and the cultural and social standards prcsjilmg in
Indian communities and families" 25 L SC 4 [|'h>t<4i. <51.
(Emphasis added.i The Act is thus primarily addressed to the
unjustified removal ot Indian children from their lamilies through
the application of standjrdv that inadequately recognized the dis-
‘met Indian culture.1

**We were assured at oral .uzumeni that the Chixiaw Court has the
authority under the tnbal nsJe to pemm adoption by ihe pre*em adoptive
family. should it see fitto 40so Ti otoral at 1l

' The House Report found that Indian families (ace sadly greater rnk« ol
involuntary separation than arc typical ol our society as a uhole HR
Rep No SJ-UKiy at 9 (]9?8i ihereinafter House Report- The Senate
Report similarly states that the Act was motivated by rcjvm that an
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The most important provisions of the ICWA are those setting
forth minimum standards lor the placement of Indian children by
state couns and providing procedural safeguards to insure that
parental rights are protected.2 The Act provides that any party
seeking to effect a foster care placement of. or involuntary termi-
nation of parental rights to. ar. Indian child must establish by
stringent standards of proof that efforts have been made to pre-
vent the breakup of the Indian family and that the continued cus-
tody of the child by the parent is likely to result in serious emo-
tional or physical damage to the child. Sections 1912(d). lei, <.
Each patty to the proceeding has a right to examine all reports and
documents filed with the court and an indigent parent or custodian
has the right to appointment of counsel. Sections 1912(h). to In
the case of a voluntary termination, the ICWA provides that con-
sent is valid only it given after the terms and consequences of the
consent have been fully explained, may be withdrawn at any time
up to the final entry of a decree of termination or adoption, and
even then may be collaterally attacked on the grounds that it was
obtained through fraud or duress. Section 1913. Finally, because
the Act protects not only the rights of the parents, but also the
interests ot the tnbe and the Indian children, the Act sets forth
criteria for adoptive, foster care, and prcadoptivc placements that
favor the Indian child’s extended family or tribe, and lhat can be
altered by resolution of the tribe. Section 1915.

The Act gives Indian tribes certain rights, not to restrict the
rights of parents of Indian children, but to complement and help
effect them. The Indian tribe may petition to transfer an action in
state court to the tribal court, but the Indian parent may veto the
transfer, Section 191 lib) ' The Act provides for a tribal right of

alirunngly high percentage ot Indian children were hemg separated trom
their natural parents through the actions of nonmbal government
agencies S Rep No. 95-597. at Il i1977i Set-alio 124 Cong Ree
12*32 11978) (remarks of Rep Ldall) - The record developed by the
Policy Renew Commission, bs the Senate Interior Commutee in ihe 94ih
Congress; and h> ihe Senaie Select Commutee on Indian Atfairs and our
own Interior Committee in the 95th Congress has disclosed what almost
amounts to a slllous raid on Indian children Indian children are removed
from their parcntv and families by State agencies for the most specious of
reasons in proceedings loreign to the Indian parents’); id at 38102
'remarks ot Hep. I'dallH "Studies base rcscjlcd that about 25 percent of
all Indian children are removed trom their homes and placed in some
tosiet caie or adoptive home or institution i. id at 381031remarks ol Rep
[jgomarsinoi - For Indians gcnerallv and tribes in particular, ihe
continued wholesale removal ot their children by nontribal government
and private agencies constitutes a *enous threat to their existence as
ongoing, selt-goveming communities'- Hearing on S. 1214 before the
Senate Select Committee on Indian Alfairs. 9*ih Cong, 1st Sew | -|977i
- It appears ihat for -Jecades Indian parents jnd their children tuvc been at
the mercy ot arbitrary or ahusise action ot local. State. Federal and private
agency officials t nwartantcd removal ol children trom their homes is
common m Indian communities i

m lhe purpose of the bill iH R 12533). introduced tn \lr | stall ct at. is
to protect the besi interests ot Indian children and to promote the stjhiluy
and security of Indian tribes and families by establishing minimum
Federal standards tor the removal of Indian children irom their families
and the placement ol such children in lLnter or adoptive homes or
institutions which will rellect the unique values ot Indian culture and hv
providing (or assistance to Indian tribes and organizations in the operation
ol child and (amity service programs House Report at 3 ifootnote
ntniitcdi  See a/in 124 Cong Rec 38102 | 197mhremarks ot Rep Idalli
- IThe Act) clarities the allocation ol lufisdicboo over Indian child
custodv pnxeedingv between Indian tnhes and the States More
iinportanllv, it establishes minimum Federal standards and pr-xedural
safeguards to protect Indian families when loscd with child custody
peixeedings against them m State agenc lev or courts >

The statute pros ides m pan
ibi Transfer of pnxeedmgs. Jccimation by tribal court
In any state court pnxerdmg tot the t.wier care pla.emem ot *»

termination ot parental rights lo. an Indian child not domiciled or
residing within the reservation ot ihe Indian child's tribe, (he court.
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notice and intervention in involuntary proceedings but not in vol-
untary ones. Sections 1911(c). 1912(a).4 Finally, the tnbe may
petition the court to set aside a parental termination action upon a
showing that the provisions of the ICWA that arc designed to
protect parents and Indian children have hcen violated. Section
19145

While the Act's substantive and prix-edural provisions effect a
major change in state child custody proceedings, its jurisdictional
provision is designed primarily to preserve tribal sovereignty over
the domestic relations of tribe members and to confirm a devel-
oping line of cases which held that the tribe's exclusive jurisdic-
tion could not be defeated by the temporary presence of an Indian
child off the reservation. The legislative history indicates that
Congress did not intend "“to oust the States of their traditional
jurisdiction over Indian children falling within their geographic
limits.” Flousc Report at 19; Wamser. Child Welfare Under the
Indian Child Welfare Actof 197,S: A New Mexico Focus. f)n.m.
L. Rev. 413.416 (1980). The apparent intent of Congress was to
overrule such decisions as Ihat in [N re Cantrell, 159 Mont. 66,
495 p.2d 179 (1972), in which the state placed an Indian child,
who had lived on a reservation with his mother, in a foster home
only three days after he left the reservation to accompany his
lather on a trip. Jones. Indian Child Welfare A Jurisdis loihil
Approach. 21 Ariz. L. Rev. 1123, 1129(1979). Congress specifi-
cally approved a series of cases in which the state courts declined
jurisdiction over Indian children who were wards of the tribal
court. In 1c Adoption ofBitt'hl, x7 wash. 2d 649, 555 P.2d 1334
tj97ei; Wakefield i Little Light. 276 md. 333. 347 A 2d 228
119751. or whose parents were temporarily residing off the reser-
vation. Wisconsin Potou atomics of Hannahstile Indian Cournot-
mty \ Houston. 393 F. supp. 719 (W.D. Mich. 1973). but exer-
cised jurisdiction over Indian children who had never lived on a
reservation and whose Indian parents were not then residing or. a
reservation. [N IC Greyhull. 23 ore. App. 674. 543 P.2d 1117
11975); SE€ House Report at 21.0 It did not express any disap-
proval ol decisions such as that of the Lntted States Court ol
Appeals for the Ninth Circuit in United States e\ rel Cohell i
Coﬁell. 503 F.2d "'X) 11974). Itvz denied. 421 1s 999 11975,
which indicated that a Montana state court could exercise juris-
diction over an Indian child custody dispute because the parents
"by voluntarily invoking the state court's jurisdiction for divorce
purposes. clearly submitted the question of their children's
custody to the judgment ot the Montana state courts 5(i* F 2d at
795 (emphasis deleted

in the absciisC ol goosl »ausc to the contrary. >tull irartster such
pnxecUing to the jurisdiction ol ihe inhe. absent objection by
either parent, upon the petition ol either pjicnt or 'he Indian
.ustodian or the Indian child's tribe  Pom,ted. That such transfer
shall be subject todeclinjuon by the iribul court ol such inbe
251 SC J 1911
4Vir 44 Fed Reg 675K4 fs'*36 i|07Ui- The Act mandates | tribal right
ot notice and intervention -ft involuntary prixeedmgs but not in voluntary
ones i
'Significantly, ihe tnhe cannot set aside a termination of parental lights on
the grounds that the adoptive placement provisions ot section lu,V
favoring placement with the intse. fuse n>t 'seen lollowcd
*None of the cases citeJ jppr-isinglv by Congress involved a deliberate
abandonment In Wjkrtseld s Laiu Ltgnt. 2*6 Md 91 la" \ 2] 22*
its»7V| the court upheld exclusive trihjl jurisdiction where -l wa» clear
that there wav no abandonment in llivomm P.<o»atomies 4
llanuahsitir indian Comnsunds i Houston, tot F supp *N -A 1
Mich 1973. ihere »av no abandonment the chillicn had lived on the
reservation and were memtserv of the Indian tnfw. and ihe children *
clothing and toys were at a home on lhe rescrvatn-n that continued to be
available to them Fmall*. in In re 4d-piion /Burnt s* Wash 2] raa
553 P2J 13'4 i|9*«i me child «iv a ward of me tribal court and an
enrolled member of the tnhe
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The Report of the American Indian Policy Review Commis-
sion. an early proponent of the ICWA. makes dear the limited
purposes that the term "domicile” was intended to serve:

Domicile is a legal concept that docs not depend exclu-
sively on one's physical location at any one given moment
in time, rather it is based on the apparent intention of per-
manent residency. Many Indian families move back and
forth from a reservation dwelling to border communities or
even to distant communities, depending on employment
and educational opportunities. . . . In these situations,
where family ties to the reservation are strong, but the child
is temporarily off the reservation, a fairly strong legal
argument can be made for tnbal coun jurisdiction.

Repon on Federal. State, and Tribal Jurisdiction 86 (Comm. Print
1976).7

Although parents of Indian children are shielded from the exer-
cise of state jurisdiction when they are temporarily off the reser-
vation. the Act also reflects a recognition that allowing the tribe to
defeat the parents' deliberate choice of jurisdiction would be con-
ducive neither to the best interests of the child nor to the stability
and security of Indian tribes and families. Section 191 lib), pro-
viding for the exercise of concurrent jurisdiction by state and
tribal courts when the Indian child is not domiciled on the reser-
vation. gives the Indian parents a veto to prevent the transfer of a
state court action to tribal court.8 By allowing the Indian parents
to ‘choose’ the forum that will decide whether to sever the parent-
child relationship. Congress promotes the security of Indian fami-
lies by allowing the Indian parents to defend in the court system
that most reflects the parents' familial standards." Jones. 21 Anz.
L. Rev. at 1141. As Mr. Calvin Isaac. Tnbal Chief of the Missis-
sippi Band of Choctaw Indians slated in testimony to the House

In j letter to the House of Representatives, ihe Department of Justice
explained its understanding that the provision was addressed to the
involuntary termination of parental rights in tribal members by siute
agencies unaware of exclusive tnbal jurisdiction:

As you may be aware, the courts have consistently recognized that
tnbal governments have exclusive junsdiction over the demesne
relationships of tribal members locaied on reservations, unless a
State has assumed concurrent jurisdiction pursuant to Federal
legislation such as Public Law 83-280 It tv our undemanding that
thiv legal principle iv often ignored by local welfare orgamzaiions
and foster homes in caves where ihcy believe Indian children have
been neglected, and th.t S 1214 is designed to remedy this, and to
define Indian rights in vich cases
House Repon at 35.
sTtie explanation ot this subsection in the House Committee Report reads
as follows
Subsection (bi directs a State court, having junsdiction over an
Indian child custody proceeding to transfer such proceeding,
absent good cause to the contrary, to the appropriate tnbal coun
upon the petition of ihe parents or the Indian tribe Either parent is
given the right to veto such transfer The subsection is intended to
permit a State court to apply a modified doctrine of forum non
. '»oemrns. in appropriate caves, to insure that the nghts ol the
child as an Indian, die Indian parents or custodian, and the tribe are
lulls protected.
la at 21 In commenting on the provision, ihe Department ot Justice
suggested that die section should be clarified to make it perfectly clear that
a stale court need not surrender junsdiction of a child custody proceeding
d Ihe Indian parent objected The Department of Justice letter stated
Section 1011bl should he amended to prohibit clearly lhe transler
ol achild placement proceeding to a tnbal court when any parent
or chtld over the age ot 12 objects to the transler
U at <
Although the specific suggestion made by the Department ot Justice
wav not in fact implemented, it is noteworthy that there iv nothing in the
legislative history to suggest that ihe recommended change was m any
way uvoncicient with any of tne purposes of the statute
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Subcommittee on Indian Affairs and Public Lands with respect to
a different provision:

The ultimate responsibility for child welfare rests with the
parents and we would not support legislation which inter-
fered with that basic relationship.

Hearings on S. 1214 before the Subcommittee on Indian Affairs
and Public Lands of the House Committee on Interior and Insular
Affairs. 95th Cong.. 2d Scss. 62 (197814

IfJ.B. and W .J. had established a domicile off the reservation,
the state couns would have been required to give effect to their
choice of jurisdiction: there should not be a different result when
the parents have not changed their own domicile, but have
expressed an unequivocal intent to establish a domicile for their
children off the reservation. The law of abandonment, as enunci-
ated by the Mississippi Supreme Coun in this case, does not
defeat, but serves the purposes of the Act. An abandonment
occurs when a parent deserts a child and places the child with
another with an intent to relinquish all parental rights and obliga-
tions. Restatement ISecond| ofConflict of Laws § 22. comment €
(1971) (hereinafter Restatementy: In re Adoption of Halloway, 732
P.2d 962. 966 (Utah 1986). If a child is abandoned by his mother,
he takes on the domicile of his father; if the child is abandoned by
his father, he takes on the domicile of his mother. Restatement s
22. Comment €\ 25 Am. Jur. 2d. DOMICil § 69 (1966). If the child
is abandoned by both parents, he takes on the domicile of a person
other than the parents who stands I loco parentis to him. In re
Adoption of Hallowaw supra, at gee: In re Estate of Moore. es
Wash. 2d 792. 796. 415 P.2d 653. 656 (1966): Harlan v. Indus-
trial Accident Commn, 194 cal. 352. 228 P. 654 (1924);
Restatement s 22. comment i: cf. In re Guardianship of D L L.
and C.L.L.. 201 N.w.2d 278. 282 (7 Indian L. Rep. 4024| (S.D.
1980).10 To be effective, the intent to abandon or the actual
physical abandonment must be shown by clear and convincing
evidence. [n rc Adoption of Haltowav. supra, at 9e6; CS. V.
Smith. 483 s.w.2d 790. 793 (Mo. App. 1972).1

°Chlef lIsaac elsewhere expressed a similar concern tor the rights of
parents wuh reference to another provision. Sec Hearing, supra n.l. Jt
158 tstatement of Calvin Isaac on behalf of National Tribal Chairmen's
Association 11 We believe the tribe should receive nonce in all such cases
hut where the child is neither a resident nor domiciliary of ihe rcservalion
intervention should require the consent of the natural parents or the blood
relative in whose custody ihe child has been left by the natural parents It
seems there is j great potential in the provisions of section 101(c) for
infringing parental wishes and rights")

1'The authority of a state to exercise jurisdiction over a child in a child
custody dispute when the child is physically present in a state and has
been abandoned is il»o recognized by tedcral statute. See Parental
Kidnjppmg Prevention Act of 1980. 9a Slat. 3569. 28 CSC ;
1738Atc) (2i; ,te I nilsinn Child Custody Jurisdiction Act. 9t L A.
4 311988i.

11 The Court suggests that ihete could be no legally effective abandonment
because the parents consented to termination of their parental rights betore
a judge of Ihe slate court and not a tribal court (udge Ante at 20 1slip op |
n 26 Thai suggestion ignores the findings of the stale supreme court that
the natural parents did virtually everything thcs could do to abandon the
children to persons outside the reservation ihe Indian twins have never
resided outside of Hanison County. Mississippi, jnd were voluntarily
surrendered and legally abandoned by the natural parents to the adoptive
parents, and it is undisputed ihai the parents went to some cltonv to
prevent the children from being placed on the reservation as ihe mother
arranged for their birth and jdopuon in Gultport Memorial Hospital.
Hamson County. Mississippi ' 511 So 24918, 9j| (Miss 198?i In any
event, even a convent to adoption that does not meet siaiumry
requirements may he etlecnve to constitute an abandonment and change
the minor s domicile. See Wilson > Pirrie 14 t tafi 2d 317. 321. 383
P 2d 9’ 5. 9*7 i9|r=>3i, Il Clark. Law of Domean Relations in the Liuiel
Stalei 63311968>
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When an Indian child is temporarily off the reservation, hut has
not been abandoned to a person off the reservation, the tribe has
an interest in exclusive jurisdiction. The ICWA expresses the
intent that exclusive tribal junsdiction is not so frail that it should
be defeated as soon as the Indian child steps off the reservation.
Similarly, when the child is abandoned by one parent to a person
off the reservation, the tribe and the other parent domiciled on the
reservation may still have an interest in the exercise of exclusive
junsdiction. That interest is protected by the rule that a child
abandoned by one parent takes on the domicile of the other. But
when an Indian child is deliberately abandoned by both parents to
a person oft the reservation, no purpose of the ICWA is served by
closing the state counhouse door to them. The interests of the
parents, the Indian child, and the tribe in preventing Ihe unwar-
ranted removal of Indian children from their families and from the
reservation are protected by the Act's substantive and procedural
provisions. In addition, if both parents have intentionally invoked
the jurisdiction of the state court in an action involving a non-
Indian no interest in tribal self-governance is implicated. See
MiClan.ihan v Arizona State Tax Comm'n. 411 us. 164 173
(2973); Williams v. Lee. 358 u.s. 217. 219-20 (1959); Felix v
Patrick. 145 u.s. 317. 332 11892).

The interpretation of domicile adopted by the Court requires
the custodian of an Indian child who is off the reservation to haul
the child to a potentially distant tribal court unfamiliar with the
child’s present living conditions and best interests. Moreover, it
renders any custody decision made by a state court forever sus-
pect. susceptible to challenge at any time as void for having been
entered in the absence of jurisdiction.12 Finally, it forces parents
of Indian children who desire to invoke state court jurisdiction to
establish a domicile off the reservation. Only if the custodial par-
ent has the wealth and ability to establish a domicile off the reser-
vation will the parent be able to use the processes of state court. |
tail to see how such a requirement serves the paramount congres-
sional purpose of "promot|ing| the stability and security of Indian
tribes and families. 25 U.S.C. 4 1902.

The Coun concludes its opinion with the observation that
whatever anguish is suffered by the Indian children, their natura.
parents, and their adoptive parents because of its decision today is
a result of their failure to initially follow the provisions of the
ICWA. ANte at 18 [slip op.]. By holding that parents who are
domiciled on the reservation cannot voluntarily avail themselves
of the adoption procedures of state court and that all such pro-
ceedings will be void for lack of jurisdiction, however, the Court
establishes a rule of law that is virtually ccrlam to ensure that
similar anguish will be suffered by other families in the future.
Because that result is not mandated by the language of the ICWA
and is contrary to its purposes. | respectfully dissent.

«The facts of In rc Adoption of Hallowas. 7)2 r 23 9n2 iL tjh |9xh].
which the Court sites approvingly, anteé at 21-22 |vhp op.|. vividly
illustrate (he problem In ihat case, the mother, a member of an Indian
mnc in New Mexico, voluntarily abandoned an Indian child to the custody
of the child's maternal aunt otf the reservation with the knowledge that the
child would be placed for adoption in Utah. The mother teamed ot the
adoption two weeks alter the child left the reservation and did not object
and. two months later, she executed a consent to adoption Nevertheless,
some two sears alter the petition for adoption wav tiled, the Indian tribe
intervened in the proceeding and set asulc the adopnon  The tribe argued
successfully that regardless of whether the Indian parent consented io it
the adoption was soid because she resided on the reservation and thus the
tntul court had exclusive junsdiction Although the decision m Hallowas

and the Court's approving rclcrence to it. nuv be colored somewnhat bv ihe
tact that the mother in that case withdrew her consent «a last which would
entitle her to relict even it there were only concurrent jurisdiction, tee 5
I1SC i 1913tc|) the rule vet tonh bv ihe majontv contains no such
limitation ~ As the tnbe acknowledged at oral argument, any adoption ot
an Indian child effected through a state court will tv susceptible of
challenge by ihe Indian tnbe no matter how old the child and how long d
has lived wnh us jdopnvc parents Tr ol oral arg 1*
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Counsel for appellant’. Edwin R. smith. Philadelphia. Missis-
sippi

Counsel for appellees: Edward 0. Miller. Gulfport. Missis-
stppi

UNITED STATES SUPREME COURT
OKLAHOMA TAX COMMISSION s.GRAHAM, el &l.

No. 88-266 U .S. Sup. Cl.. Mar. 29. 1989)

Summary

In this case involv mg the attempt by the state of Oklahoma to
tax cigarette sales and bingo revenues of a tribal enterprise of the
Chickasaw Nation, the Tenth Circuit affirmed the decision of the
U.S. District Court for the Eastern District of Oklahoma, which
had dismissed the case on tribal sovereign immunity grounds.
The Tenth Circuit also held that removal to federal court was
proper because, even though the state's complaint facially had
raised only state law questions, the "implicit federal question” of
tribal immunity was involved. The U.S. Supreme Court vacated
the Tenth Circuit's decision -ad remanded the case for
reconsideration in light of the Supreme Court's discussion of
removal jurisdiction and the well-pleaded complaint |, i
Caterpillar Inc. i Williams. 482 u s. 386 ||987]. On i, |
the Tenth Circuit again held that removal and dismissal im
proper.

The Supreme Court now holds that, under Caterpillar, the
well-pleaded complaint rule defeats federal question jurisdiction
in this case and that the case was improperly removed trom the
state courts. The Court, therefore, reverses the Tenth Circuit aid
expresses no opinion on the issue of tribal immunity, which it
deems to Iv not properly before the federal courts at th's time

Full Text

PER CURIAM

The Chickasaw Nation owns and operates the Chickasaw
Motor Inn in Sulphur. Oklahoma At the Inn. the tribe conducts
bingo games and sells cigarettes Oklahoma tiled a complaint
against the Chickasaw Tribe anJ Jan Graham, who managed lhe
enterprise for the tribe, to collect unpaid state excise taxes on the
sale of cigarettes and taxes on the receipts trom the bmeo games
The Chickasaw Nation, asserting tederal question jurisdiction
under 28 I' SC. 4 1331 removed the action from the state Dis-
trict Court in Murray County to the Imicd States District Court
tor the Eastern District ol Oklahoma. Tiie 'talc moved to remand
the case, arguing in part that the complaint alleged on -ts Use only
state statutory violations and state tax liabilities The district
coun. however, denied the motion It noted that the complaint
sought to apply Oklahoma law to an Indian tribe and so iiupli
cited ihe tederal question ol tribal immunity App to pet t"t
cert. A25-A26. Shortly thereafter the district court dismissed the
date's suit, finding it barred by tribal sovereign immunity la at
A27-A30

A divided panel ol the Tenth Circuit atfirmed tHLtIU >na ¢ >
ret Oklahoma Tai Comm n i Graham. 822 F 2d 9< |ja Indian
L Rep 2I11*] i|9X71 the rrujont> concluded that renuivjl tul
(seen proper because the state's complaint, although facially basCv]



Alaska State Legislature

House Health, Education & Social Svs.

Pleas© enter into the record my testimony to the _
committee name

committee on B 414 dated /1190
bill/subject

On behalf of the 19 tribal councils of the Bering Strait region, this is to express
support for HB 414 re: notification of adoption of Indian Children. The tribes in
the villages of the Bering Strait region are actively intervening in ICWA cases
involving their tribal member children and are of the position thatt ICWA
recognizes certain rights of tribes In children®s matters and without adequate
notice, tribes cannot effectively exercise those rights. Furthermore, there

must be tribal involvement early on In the placement decisions of Native children
to insure best possible results for the future of these children.

Th4 19 tribal councils of the region are working closely with their tribal non—
profit, Kswerak, Inc, to identify prospective Alaska Native"adoptive families.
For children Indigenous to .thevregion--Who are in need of adoptive placement, there
are many Native families available to offer nurturing, stable homes for these
children. Such placements are appropriate, guarantee tribal affiliation, and
insure culturally relevant upbringing the adoptive children. There are many,
many cases being brought to public attention where placement of Native children
in non-Nacive adoptive homes resulted in severe psychological and emotional
problems that often remain unresolved throughout adultKoodT dur tribeB are
seeking to prevent these types of unnecessary tragedies from continuing by
exercising their responsibility and right to fully participate in placement of
adoptive children, with conscientious and deliberate effort to assure that
culturally-appropriate placement takas place with suitable,- nurturing Native
families.

Tribal involvement does not in any way compromise parental rights to confidentiality
in the cases where our tribe6 have intervened under ICWA or otherwise participated
in placement decisions, On the contrary, the governing councils of our tribes

have consistently demonstrated sensitivity to the needs of the birth parents

end whatever stipulations have been requested.

Our tribes have taken action on the basis that Native children have a right

to be raiaeed within the Native community and that, as tribes, they have primary
Signed: responsibility for Beeking to protect thar right. Thank you.

M r Mary Miller, Director Tribal Affair*, KAVERAX, INC.

Representing (Optional) p o# 3ox 9;8  KotCi ™ 99762

Address

443-5231 443-2951 (FAX)

Phone No.

I/M UQiaitrv O»<«
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Health, Education & Social

PO Box V (MS 3100)

Juneau, Alaska 99811

Re:

Dear Representative Goll:

1990
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Services Committee

Vv

Bill 414 (Our File No.

1701.66(a))

I write to express strong support for H.B. 414, an Act estab-—

lishing certain procedural

Alaska Native children. Although

1990 teleconference hearing on this bill,

time | was unable to testify.

By way of background,
most of that time 1in matters

protections

in adoption cases involving

in attendance at the March 1,

due to the shortness of

I have been practicing law for 12 years,
involving Native American affairs,

including Alaska Native issues. For five years | worked 1in our
firm"s Washington, D.C. office, and for the balance of my career

I have been the

Throughout this time

managing

partner
I have been involved

of

our Anchorage office.
in a number of federal

Indian Child Welfare Act (ICWA) matters, including cases 1in the
courts of Alaska and the United States Supreme Court. I have also
been deeply involved in recent years in legislative proposals to
strengthen the federal Indian Child Welfare Act. Finally, my

Alaska practice has

another of most of the regional

included the

representation at one time or
Native non-profit service organiza—

tions and village councils which tend to become involved in state
court cases involving Alaska Native children.



Representative Peter Goll
March 2, 1990
Page 2

House Bill 414 1is an excellent bill which merits being
promptly reported out of Committee with very few amendments. The
background to H.B. 414 1is this. The Alaska Supreme Court and the
United States Supreme Court have recognized that Alaska villages
have a direct interest, under the federal Indian child Welfare Act,
in the termination of parental rights to Alaska Native children,
in the placement of such children 1in pre-adoptive and adoptive
families, and 1in the selection of the proper court to handle a
particular parental rights termination or adoption proceeding
involving a village child. (On this last point (involving village
court jurisdiction! the Alaska Supreme Court has stated that once
a village successfully files a special "petition™ with the U.S.
Department of the Interior under section 108 of the ICWA, the
village court may exercise jurisdiction over cases involving
village children).

With this in mind, H.B. 414 addresses a very specific problenm
in current law. Under a recent decision of the Alaska Supreme
Court all of the important rights noted above can be lost simply
by virtue of a village council never knowing that a state court
termination or adoption proceeding 1is going on.

The rights that are lost iIn this process are critical. A
village council (or more typically the regional Native non-profit
social service organization working for the village) can provide
valuable services to the typical single Native mother to help her
overcome the crisis which has led her to believe that the only
choice before her is to give up her child. As a result of such
counseling it is possible the family unit will remain intact. Even
where a mother adheres to a decision to give up her child, a
Native-oriented social service system can provide the desperately
needed support to assist the mother in getting on with her life in
a healthy and productive manner. For the Native child, the
involvement of the social worker from the village council or non—
profit organization can facilitate locating a Native family, as
generally required by section 105 of the Indian Child Welfare Act.
This function is especially critical is light of the considerable
professional literature detailing the severe psychological crises
which Native children face when raised in non-Native homes,
particularly beginning 1in adolescence. The problem 1is not an
isolated one, as evidenced by a study performed several years ago
showing that nearly five times as many Native children were 1in
adoptive homes as were non-Native children in Alaska, and that 1in
excess of 90% of those Native children were 1in non-Native homes.

Under the Alaska Supreme Court®"s recent interpretation of
existing law, all of the important functions which can be performed
by a village council or the non-profit Native organization can be
lost because (in the Court®s opinion) current law does not require
any notification that a proceeding is underway. Obviously, without
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notice and thus knowledge of the proceeding, the salutary benefits
of village council or Native association 1involvement cannot be
realized. House Bill 414 is a direct response to this state of the
law. It simply amends state law to require notification.

Before closing, it is perhaps as important to point out what
H.B. 414 does not do, as what it does do. First, the bill has
nothing to do with claims of "tribal sovereignty”™ in Alaska. It
contains purely a procedural notification provision applicable in
state court proceedings. It does not in any way change or add to
the substantive rights accorded villages under the federal Indian
Child Welfare Act or existing state law.

Second, the Bill does not change state practice. That is, the
provisions in H.B. 414 reflect the current practice of the State
Department of Health and Social Services in such proceedings.
Those procedures are instituted today as a matter of state policy
(reflecting the Department®s interpretation of federal law and the
Alaska Constitution) . House Bill 414 would make that practice into
law, and thus require the same notification procedure be followed
when adoptions or terminations of parental rights occur under the
auspices of a private attorney or a private adoption agency.

Third, H.B. 414 is consistent with the practice 1in many other
states of providing tribes with notice of sich proceedings.

Fourth, H.B. 414 1is entirely consistent with concerns both of
confidentiality and parental anonymity. With respect to confiden—
tiality, the bill leaves unchanged the strict confidentiality
provisions of existing state law, 1including provisions in the
Alaska Supreme Court Adoption Rules. Those rules require that any
notification sent to a village council (usually to the local
council president) restate the strict confidentiality requirement.
In my experience, village council presidents and social workers in
the Native regional non-profits take these —confidentiality
restrictions most seriously and adhere to them rigorously. With
respect to anonymity (that 1is, the desire of a parent to remain
unknown to its child after the adoption), H.B. 414 likewise makes
no change 1in existing law. H.B. 414 wisely provides that where
parental anonymity has been requested in a proceeding, the notice
sent to the village council shall contain only a case number and
the initials of the parties. (On this latter point, we concur in
the suggestion of Commissioner Munson that proposed section
25.23 .180(d) be amended to require use of only "the case number™
rather than the "initials to identify the parties.")

No adoption is truly a closed proceeding. Even in private
adoptions current law requires that the Department be notified of
all cases, regardless of whether they involve a Native child or a
non-Native child. Already involved in the proceeding will be over
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a half dozen other parties: the mother, the father, the adoptive
parents, the child, a guardian ad litem and an adoption agency.
The requirement that one additional party be notified and thus, as
required by federal 1law, allowed to participate and assist the
mother and the adoption process, it chooses to do so, is a very
small inconvenience to b«-ar 1in comparison to the substantial
beneficial effects of such involvement and the village®s critical
interest in Native children.

Thank you very much for considering these remarks 1in the
course of your deliberations on this important bill. Please let
me know if there is any further information | can provide to assist
the Committee®s proceedings. OFf course, 1if there is an opportunity
to testify at any subsequent hearing on this bill, 1 would be most
pleased and honored to do so.

Sincerely,

LBM/Z/mmm

\wp50\caz\039.Ibm
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REPLY TO

Committee on Health, Education
and Social Services
Alaska State House of Representatives

Re: House Bill 414

Members of the Committee:

House Bill 414 is designed to overturn the <considered
decisions of the U.S. Congress and the Alaska Supreme Court that
the privacy rights of Indian birth parents should be respected in
voluntary adoptions. I urgn the Committee not to mandate notice
over the objection of a bir ;h parent for the same reason Congress
and the Alaska Supreme Court do not require such notice. Rule
10(e) of the new adoption rules adopted by the Alaska Supreme
Court, effective January 15, 1990, reads, 1in part, as follows:

(e) Notice to Indian Tribe. In an adoption
or relinquishment proceeding 1involving an
Indian child, notice must be given to the
child®"s tribe at the time of the petition or,
if the child®"s tribe is not known at this time,
reasonably promptly after the tribe has been
determined. However, notice 1is not required
if parental rights are to be voluntarily
terminated and the parent files a statement
that the tribe has not been served with notice
in order to protect the privacy of the
parent. ...

I represented the adoptive parents and the agency 1in the
recent case of Catholic Social Services and C.G. and S.G. v. C.A.A,
and Cook 1Inlet Tribal Council. 783 P.2d 1159 (Alaska 1989), in
which the Alaska Supreme Court held that the Indian Child Welfare
Act of 1978 (the ™"Act") does not require notice to tribes in
voluntary adoptions. I aluo preparod testimony to that effect in
1978during the Congressional hearing on the Act, and 1 testified
in 1988 before the Senate Select Committee on Indian Affairs on a
bill that attempted a wholesale repeal of all birth parent rights.
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Tne purpose of the Act is to protect Indian birth parents,
children and tribes against inappropriate removal of children from
families by government or private agencies. During the 1978
Congressional hearings, our testimony generally supported the Act,
but pointed out that in the area of voluntary adoptions, there
could be divergent 1interest among birth parents, children and
tribes. Ir such a case, 1t was urged upon Congress that the
traditional American deference for individual privacy and family
decision making be respected. Congress agreed. Birth parents were
given the right to deny tribal courts jurisdiction if they lived
off the reservation and to have their selection of adoptive parents
be considered as grounds for alteiing the placement preference.
Confidentiality was protected by not providing notice to tribes and
permitting a confidentiality affidavit to stop release of the birth
parents® 1identity from BIA records. The U.S. Senate refused to
act on the 1988 amendments designed to reverse that judgment.

The new Alaska Supreme Court Adoption Rule 10(e) strikes the
appropriate balance. Where a birth parent does not wish the tribe
involved, a privacy statement can be filed. Otherwise, notice must
be given. This wupholds traditional individual rights as did
Congress in the Act. Since under the Act and Alaska law the birth
parents® wishes are paramount as to placement with adoptive
parents, nothing 1is served by opening the proceeding which 1is
strictly confidential under state law to third parties.
Unfortunately, where this has occurred in the past, as in the case
before the Alaska Supreme court and the recently publicized
California case, confidentiality has not been respected after
intervention. Rule 10(e) 1is only six weeks old. | have had three
relinquishments, only one of which involved a privacy statement.
I suggest the Committee allow the Rule to work before deciding to

repeal it.

The real purpose of the Act is achieved through the preference
for native adoptive parents. What 1s needed 1is the referral of
potential Native adoptive parents to the state and private
agencies. Taking away the rights and privacy of the birth parents
is the wrong answer.

RBF:rb
rb\c:\tio<»S579\fltnt\b( 11414.U r



Tanana Chiefs Conference, Inc,

122 First Avenue
Fairbanks, Alaska 99701-4897
(907) 452-8251
Fax (907) 451-8936

MEMORANDUM

TOJ Johnny Ellis
Chairman HESS

FROM: alderi
Counsel, TCC

DATE: February 28, 1990

SUBJ: Tribal Notice on Adoptions

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

Attached are press clippings from a case in North Carolina
on a ICWA case not subject to confidentiality. The tribe
learned of this problem in a very round about way, and much
of the tragedy oT this case could have been avoided if
notice to the tribe were provided in both the mother~s
adoption and the child"s subsequent placement. We would
sugaest that this is a good example of why the tribes
believe that notice of adoptions is a good idea.
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By RUTH SHEEHAN

Staff Writer

GRAHAM — Drunken driving, misdemeanor
larceny, breaking and entering a motor vehicle —
the charges comprise a cross-section of Angela
Strout’s record—a listthat has defined theyoung
Eskirao-Indian woman in the eyes of many law
e_nflorcement, court and government agency offi-
cials.

The list of petty crimes has earned her the

= =£*£>rittkji«x

But written between the lines on the tally of
mostly misdemeanor crimes is a list of another
sort It is a litany of the abuse that Strout has
suffered in her short, troubled life.

Now, at age 18, Strout says that as an adolescent
she was beaten by her mother, raped by her
brother and shunned by the family who adopted
her from birth. “Angel," as she is oflcn called,
says her lif ~veen less than heavenly. Indeed.
it has been, some ways stiJUs, a living hell.

UNTIL A little more than ayear ago. the petite

Mty Ale*fr bhe < <r/#
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MEMORANDUM

TO: Johnny Ellis
chairman HESS

FROM:
Counsel, TCC

DATE: February 28, 1990

SUBJ: Tribal Notice on Adoptions

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

Attached are press clippings from a case in North Carolina
on a ICWA case not subject to confidentiality. The tribe
learned of this problem in a very round about way, and much
of the tragedy df this case could have been avoided if
notice to the tribe were provided in both the mother"s
adoption and the child"s subsequent placement. We would
sugcest that this is a good example of why the tribes
believe that notice of adoptions is a good idea.
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UNTIL A little more than a year ago, the petite
young woman refused to (Uncuts the abuse and
terror she has survived.

To havo survived was enough, She reasoned.
Talking about the past was simply too much to
nsk. To peel back the scaled recesses of her mem-
ory woutd be like reopening a very painful
wound. Site would not consent

In fact, says Larry lJush, the man who has come
to be hcrspokcsman and adviser, Strout probably
would never have told her story at all had it not
been for the fact that she wants to save her own
child Tromthe same fate. Having learned from the
tragic story that is her own past, Strout vowed her
2'/rycar-old son, Matthew, temporarily in the cus-
tody of her parents, should never be subjected to
the same fate.

"I'mjust seared it may be too late," she said in
her low, quiet voice.

llusli explained that he and Straut have growr}
increasingly concerned about the welfare 0
Strout's toddler son. "There have already been
reports that Matthew has been beaten. The evi-
dence ofabuse is already being noticed," he said,
his voico rising to d crescendo. Hush lias taken up
Strout's cause with fervor.

Strout asked Bush, a former co-worker, for help
in her fight to regain custody of Matthew after she
saw him argue his way out of aspeeding ticket In
Alamance County District Court

From the police, Strout says, she had only re-
ceived prejudice. She recalled, for instance, the
time Graham police arrested her for breaking
and entering a motor vehicle alter she ran away
from home. “It started snowing and she had to
find a place to sleep," explained Bush, with char-
acteristic outrage.

In this and other instances, Strout felt that she
had been dealt one injustice after another.

Hush, she deduced from the proceedings in traf-
fic court, had received justice in the same arena.
She thought perhaps be could attain the same Tor
her.

e Ot oo

THUS, STROUT and Bush embarked on what

ha* been a long, exhausting journey —into the
Wilal TffryrtiMntu rHim if

the herc-and-now. The future, yet to be traversed,

remains uncertain.

The two of them —the bespectacled young man
with kinky sand-colored hair and ivory skin and
the short,Sometimes haughty, sometimes nervous
young woman with dark almond eyes — have
struggled down a path hewn with the weeds of
hate and hurt and distrust, a path overgrown with
bureaucracy and strewn with red tape.

See ANGELA /2B
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Angela Strout looks to a better future after trouhlesomo past

Victims are forever scarred -

By RUTH SHEEHAN
Staff Writer

In the past three months, the deaths
of two Alamance County children
attributed to alleged child ubusc grab-
bed headlines. Many stories contained
descriptions of the terror the youngs-
ters endured unto death.

The bizarre tales dominated the
news but perhaps more tragic are the
stories seldom printed, the stories of
children — like Angela Strout, who
claims she was raped by her brother
and beaten by her mother— who sur-
vived.

According to the people who work
with its victims, child abuse — physic-
al, sexual or emotional — leaves an
indelible imprint upon their lives.
They are ollen scarred for life.

"Angela's case is not unusual at all.
In fact, it's almost a sign of the times,"
said Al Singer, director of the Durham
Child Advocacy Commission.

Singer, who has a working know-
ledge of Strout's case, remarked thata
criminal record, alcohol and drug
abuse and teen-age pregnancy arc tex-
tbook indicators of abuse.

Ctrl Nelson, -director of the Green
House, a tempdfafy gfBup home in

-TIUrTigm tvTii'fu aninn uniT? sLtr™r
often finds herselfsearching for clues
such as those in Strout's experience In
identify the marks abuse has left on
the 12- to 18-year-olds she helps.

Nelson said that while the effects of
abuse arc case-specific,common char-
acteristics define the victims as a
group.

"There nre certain characteristic
clues,"” she said, stressing that the
different traits are noted in children

e e v
affected by sexual and physical abuse
and neglect.

"In scxual-nbuse eases, it iscommon
tn sec kids becoming promiscuous ah
they become teen-agers because they
have the feeling that sex is the only
way they can receive the love they
need,” she said.

"They have tow self-esteem. They
feel as if they're not worth loving ex-
cept on a sexual level. They feel as if
they've been mistreated by adults.
They have a hard time adjusting to
adults; they are oilen fearful of au-
thority and appear to be angry much of
the time."

Singer agreed. “In a lot or scxual-
abusc eases, there is a marked mis-
trust of ndults,'Lhe said. "These chil-
dren arc scared."

The result, he added, may be rebel-
liousness, anger and a lack of respect
for authority and authority figures.

There is also an increased tendency
to run away from home to escape the
episodes of abuse, llarry Derr, chief
court counselor for Alamance County,
said.

"One tiling (experts) discovered is
that when girls keep running away, it
my bean indication lhatthcy are being
'‘bothered' at home," he said, noting

cent girls who frequently run away as
potential scxual-abuse victims. "Wc
ask them dircctand indirect questions
to see whether or not they've been
abused.”

Derr estimated that 50to 60 percent
of the young women his staff counsels
have been abused in some way. He
said a small percentage of eases, 10 to
15 percent, have been confirmed as

scxoal abuse. See ABUSE /2B
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If tie journey has been difficult, it has at least
beenlathartlc for the withdrawn, frequently c&
pressld Strout, who less than a year ago "froze
up_'('j\{ ten asked questions about her past, Bush
soid.

Dai )Fryer, one of Strout's teachers at Graham
High chool, said she was surprised that her for-
mer udent had finally agreed to discuss the
probl ms which so clearly troubled her.

"Fn m my personal experience with Angel, |
saw hl|r as being hurt and somewhat depressed.
She < sponded well to the nurturing she received
in cle s, but she was never able to express her
feellr s," Fryer said, "I'm glad she’s able to talk
about her problems now. She was always very
guard d. she could not express herselfverbally."

Tod vy, less than two years after she dropped
outof igh school to support herselfand her baby,
Strou has begun to talk.

Bu i would like her to shout from the house-
tops.

THi ABUSE, Strout says, began in 1980, not
many ears after the family moved to Graham.

Her Adoptive father, George Strout, retired af-
tera -yearcareer Inthe Air Force and tried his
hand ta number of endeavors, Including a re-
turn & school. Now 51, he works the third shift ata
local i ixtile plant.

His dfe Lynda, 42, cares for Matthew and her
only n tural child, Kenny, who Is 12years old. An
active Pentecostal, Mrs. Strout also frequently
babys s for other members of the church.

Alth IUghStroutsaysthattheabusobeganwhen
she w s 10, a school psychologist's report from
1978 s ggested that the girl’'s parents "need to
learn; Jpropriate techniques in dealing with her.
At prt ent they feel physical punishment is the
only e ‘ectlve tool they can use."

Mrs Strout maintains that she had In her
charg< an unruly child — "rebellious and stub-
born, i 'sthe Eskimo In her"—who hit and kicked
her m ther. "One day, (a Department of Social
Servlc scase worker) came over and asked about
bruise on Angela's body. | said, ‘Bruises on her?’
and li ted up my shirt. Angela had given me
bruise all over my body,” Mrs. Strout said in a
recent interview.

The iscrepancy between Mrs. Strout’s conten-
tion ai tj her adopted daughter's claim that she
had b<in physically abused is underlined in a
Dec. li 1984requestto DSS for"investigative and
other rotective services" In the family's home.
The la I officer who made the request said that
Strout ad told him that "her mother had choked
her wi i the strap of her bookbag until she was
uncon: ilous."

DSS upervlsor Donnn Somers and caseworker
Carey ffontague reported two days later that they
had d< ded not to file charges In Juvenile court,
notinglthe mother's response to the accusotlons.

Mrs. trout told DSS that on Dec. 19, Strout had
been t e abuser, striking out at her mother, not
she. “J rs. Strout spoke of how Angel hod physi-
cally a used her in the past," the repon reads.
"She h sthreatened to kill Mrs. Strout on several
occasii is and has hit Mrs. Strout at least three
differe ttimes."

In th iand other instances, Strout felt she had
no voli i. The already shy youth pulled further
and 'u her into herself.

At @ i 12. Strout began running away from
home - and getting into trouble. At Age 13 she
tried & commit suicide.

In Fdbruary 1983, Strout wa* udmitced toJohn
T eehtifdH WSVt A » ¢ &y f--

But the running away did not stop. Creep HoTi"e
counselors noted that Strout appeared to be pur-
posely jeopardizing her weekend visits Home-

Just before her discharge—afierthe police had
picked her up after running away yet again —
Strout finally revealed the incestuous rela-
tionship between herself and hor brother Bill.

The charges were the second and final entry in
Strout's Social Services file.

On Dec. 21, 1983 Somers and Montague In-
formed then-Dlstrict Attorney Georgo Hunt that
they had "received a report on Nov, 9 that Strout's
18-year-old brother had engaged in intercourse
with her on six to 12 occasions over ayear or more,
the last having occurred In August 1983"

The parents were not to be charged with neglect
in the case because a non-caretaker had been the
abuser and they "took action as soon as they
learned of the incidents" to protect the child.

Mrs. Strout said that she had "suspected" the
incidents but felt her daughter had not been an
innocent victim of her son's advances. "It didn’t
surprise and It wouldn't surprise me if Angela is
the one who instigated everything. You know, sho
started her periods at 11, she matured early on."

Despite her contention that Strout was prom-
iscuous, however, Mrs. Strout said she was re-
pulsed by her son’s actions. "I couldn't even look
at IL]im for two months, It made me physically
sick."

Although the son freely admitted he raped-his
sister and encouraged his younger brother (the
couple's own child) to make similar advices, a
police investigation requested by DSS wa”'olose
after six weeks. :

"We closed the investigation because the fami-
ly was receiving counseling,” said GrahanV-PoU.ce
Chief Raymond Perdue who, atthat tim&acap-
tain, handled the case. \VE&)

Bill, Angela and the rest of the family redyed
counseling for less than two months. The Case wtos
closed on Dec. 31,1983; . y

BUT FOR Strout, the case could not cloao”™-"pe
relived its details every dny. ‘

Although the episodes of sexual abuse had
been halted, a host of other problems remained.
Strout sought refuge in drugs and alcohol,’ m

After a banner year as a freshman dn hifeh
school, the young woman was removed ffom her
special classes and entered hersophomore year
In the school’s mainstream. Y E

Before the end of the fall semester, she learned
she was pregnant. ,

Her adoptive mother, who expressed "overex-
citement" atthe teen-age pregnancy, according to
her high school teacher, urged the young woman
to drop out of school to have the child.

Fryer, whohad takengspcclftlinterestin Ange-

la's situation. suggested strout come to school nr < «J.

"the mornings ana care tortne child or walkiniHe

afternoons."But cr wanted her to quit',"
she said

Tnthe fall, whon StroutTeturned to schobl after
Matthew’s birth, Fryer'began to notice signs of
drug abuse and hints that there was trouble at
homo.

Three months after the baby was born, Strout
was admitted to Alamonce County Adolescent
CareUmt for drug and alcohol rehabilitation.
Struggling to survive on her Domino's Pizza sal-
ary, she signed temporary custody of her child
over to her adoptive parents,



he
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tricd to commit suicide.

In February 19B3, Slrout was admitted to John
Umstcad Hospital, a state mental hospital, for
intensive therapy.

IT WAS on visits home during her four-month
stayallohn Uinstead lhatStroutsaid s»ic was first
rapﬁjd by her older brother, Bill, also an adopted
child.

Alter the first episode, the staff at John Um-
stead saw a marked change in the adolescent’s
behavior. She became more withdrawn, showed
signs ofaggrcssion after her visits home and repe-
atedly tried to sabolLage her weekend pass pri-
vileges.

In fact, when Strout was released from (he facil-
ity in June 1983, she was picked up by police a
week later trying to “run” back to Butuer.

This time, Alamance Youth Services stepped in
to suggest that Strout be permanently removed
from the home. John Monroe, a patient therapist,
and Mary Berman, a child psychiatrist, at John
Umstead, recommended that Strout be placed in
either a permanent or temporary group home.

The Strouts opted for the Green House in
Durham, a temporary placement where she and
the entire family could receive counseling.

o Abuse

The problem in determining
gnviiaT nhncn H o t r r %

IN "J'IlU VAST year Strout has seen the child
twice. The last time, she claims, she was beaten
during the visit, suffering fractured ribs and
abdominal injuries. Her parents deny this report
and point to the obvious good health and high
spirits of the small boy. fty

"It's like dav and night,” said Mrs. Strout of the
difference.between Matthew and his mother.
"But there'sastreak ofthat Eskimo stubborn ngSE
inTTim too.Miprimsband added. £ $P

Strout, who says she has always "lookcn”/difte-
rcnt" and "fell different” from her non-native
adoptive family, said she is now prepared to help
provide Matthew a life with his own people.

For more than a year after the child’s birth,
Slroutlived herlife aimlessly, moving fromjob to
job, addinp toher criminal record charges ofdriv-
ing while impaired and driving without an oper-
ator’s license.

But now, she stresses, she has pulled her life
back together. She works third shift at Annedcch
Hosiery and lives in an apartment in Graham. !

She has looked into the past — she has takcfi
responsibility for her own actions and comejtp
terms with the actions of her family.

Now she is looking to the future. She wh'rils tfcr
son back. * o

N

Continued from pagfe IB -
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atrout wu In the Air Fore*. The
Strouti already had on* adopted
eon, Billy, who waa 2. In 1976. the
couple had a child of their own, Kon*
ny.
yGeorge Strout retired from the
Air Force about 1980, and the fami-
ly moved to Burlington. Lynda
Strout™ paronla live in Graham.

Angel Strout™* mental health re-
cords ahow lean of abuie and trau-
ma. They itate that she felt rejc -ted
by some family momben who saw
her as racially Inferior. Hie records
contend that ihe was sometimes
beaten with a belt, and a tocial
worker reported her father once
said 'ho had gotten mad at Angela
and slapped her around because the
was banging the dishes around In
the kitchen."

A man broke into the family’s
house and tried to rape Angel when
she was about 11. She fought often
with her brothers.

According to reports filed by -
dal workers and mental health
counselors, Angel told them thst a
male relative raped her six to 12
timet between late 1982 and August
1983,

Angel ran away repeatedly, only
to be found by the police and re-
turned home. The family moved to
Graham, but the problems contin-
ued. Trying to escape the tension,
Angel drank beer and amoked mari-
juana.

She cut her wriste, prompting
months of medical and mental treat-
ment at hospitals, a group home in
Durham, the Alamance County De-
partment of Social Services and the
county mental health departments
In Alunanco and Durham. During
this trcstmsnt, she told counselors
of the sexual abuse.

The accused male relative, not
Angel Strout's adoptive father, ad-
mitted to the attacks during an In-
terview with a social worker, ac-
cording to Angel Strout'a records.
In a letter dated Dec. 21,1388. Don-
nalJ. Somers, an Alamance County
social worker, told then District At-
torney George Hunt of the allega-
tion* but recommended no criminal
action because the family agreed to
counseling.

Matthew was bom June 21,1986.
when Angel was 16 and unmarried.
In October. George and Lynds
Strout aaked for temporary custody
of the boy. *

Angel consented while she wu
receiving treatment for drug and al-
cohol abuse at Alamance County
Hcipitsl) Jan. 22.138T.

“l was In th* hospital. 2 didn't
have a Job. | didn't hive any way of
tajcng care of him,” she laid.

On June 10. 19S7. District Court
Judfe W.S. Harris Jr. give the
Strout couple so'* custody of Mat-

thew. eV oMM -
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ss th* plat* today on behalf of
8>rth Carolina victims of Hurrican*
Hugo.

Mumbers of th* council's Inter-
faith Disaster Response Committee
were assessing tno damage last
week tn Mecxlsnburg, Gaston,
Union and other w*»t*m counties
whipped hart! by Hugo's devastat-
ing winds.

In th* coming months, committee
members will identify poor families
who slip through th* cracks of aid
from the government, Red Cross
and private insurance companies,
said Greensboro resident Mike Al-

[€aS

Fresh, Fork

ince a month or two nthe slier

* disaster,” Aiken si d. 'That’s
finding whsr* the hole? n the sor-
vices are. finding those seoplo and
getting the Amo* and 4|sources to
them at a time when the sxdtement
level of the public's r< ponse has
waned."

Aiken, who toured Cl rlotte last
week, SAld he was surpi sod at the
extent of the damage. | commit-
tee met by candlelight Wednesday
night In a Charlotte chur h.

In som* of Charlott 'a poorer
neighborhoods, hs saw uge trees
fallen on rental house; splitting
them In two in some au<
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..... d- .. mkmiiuii Ulgll, one
got a part-time Job and paid hor
parent* 525 a week In rent.

She left the house, and Motthew,
for good In August 1987 after anoth-
er argument wth her mother.

"Of course, It was a non-etop
thing,” she said, "We argued so
much, | don’'t know what we argued
about.”

Her quest to regain custody of
Matthew began when she met Lar-
ry Uuah In 1987 when the two
worked at a Bojangle’e restaurant in
Graham. Bush, now 35, of Elon Col-
lego befriended the teen-ager and
bejnm searching for ways to help.

After Angel turned 18, she ob-
tained her mental health records,
which documented her troubled
family life. She and Dush tracked
down her natural mother In Wash-
ington state, and they contacted her
native Indian tribe in Alaska.

Michael Waller!, a lawyer repre-
senting the Tanana Chief* Confer-
ence In Fairbanks, haa asked Alam-
ance District Court to let him
intervene In the custody case. In
court records, Waller! said the case
shows "wholesale violations” of the
Indian Child Welfare Act, which
aims to keep Indian families togeth-
er.

"Taken together, the Strouta
have displayed racial stigmatization,
a failure to protect, encouragement
of devianoy and active physical
abuse of one minor tribal member
entrusted to their care,” Walleri
says in court records. "There Is no
indication of reformation or rehabili-
tation to ensure against similar
treatment toward Matthew."

One of WaUori's associates, Mike
Smith, said a hearing on Wallcri's
motions is scheduled for Nov. 14.

Angel Strout, who works full-
time at a sock-manufacturing plant
in Burlfngton, said she wants to re-
rain custody of her son and move to
Washington state.

"l want to win, but It's up to the
Judge,” she ssld. "My intentions arc
to win, but it'sJust the way | have
to do it that | don't like."

Seven injured in collision

THOMASVItLE - Seven peo-
ple wer* injured about 10:45 a.m.
Saturday in a two-vehicle collision
in Thomasville, poliee said.

Maiy Pullum tried to stop her
Ford truck on Liberty Driv* when
the brakes fslled and the truck
veered left of the center Une, collid-
ing head-on with a car driven by
lames Henderson.

Pullum ar.-J two passengers in her

eck were Iryunrd is were Hcnder-

and three psmr.gen in his car.

s «aid.
T.sjville police did not know
ay night whether any of
~ha accident had been wear-
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Bat beneath the surface are
tbe stories that Mte young
woman has ODly recently been
able totell—stories ofphysical,
emotional an.d.s.ex.u(?l abuse.

“ANGELA’S CASE is not that
unusual,"” « ‘dTaylor, referring
to Strout's personal history.
*'Whalwe’'re finding is thata lot
of children who were adopted
and are living away from the re-
serration are having serious
problems adjusting."

For Instance, he said, native
children adopted by non-native
families have a 50 percent high-
er suicide rale than their peers
who are raised on lhe rescrva-
lion. "Given the fact that tie
suicide rate on the reservation

T~Ath~rsRnncpopulaunn, you

know there’'s a problem.

""They want to know who they
are, whM their roots are. Tliey
are made to feel different, they
feel strange. They don’t know
who they are but they know
the/re different,” Tailor said.
"Thai’s why the law (the Indian
Child Welfare Act) came into
belnc — to C»»e people back
their Identities "

To do so Is Taylor's hope for

V- <m

JTOR'SNO: ETherecer]é ths
fc |I nattfr ted to ¢ use
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thlrdO three- artserles examinin
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BritinmsiiKEiiAN
Staff Writer

I' may be loo late to help Angela
Slroul. but it's not too late to help her.
con.

Or so hopesJ jiidvj Taylor, a member
ofthe Cook Inlel Region tribal council
in Anchorage, Alaska, who is working
to havo Stronl’E2VI year-old sou Matth-
ew removed from the home ofthc Kskv

mo Indian womanZ non native adop-
tive parents.

The home Is the same one In wMoh
Strout, now lit, wys as an adolescent
she was beaten by her mother and
raped by her older brothrr. It is (lie
home from which Strout frequently
ran, only to be npprehrnded by Hie
police nnd relumed Iu tbe family
which considered her an outsider.

"When you see achild naming away
at 10.11 or 12years old, youdont con-
tinue to put the chid back in the home
where there are alt tbe problems. And
you certainly don’'tputherehild in lhat--
satac environment,” Taylor said.

Several months sr.". Stnint and her
spokesman. Larry Rush, contacted
Taylor to enlisl his help in (heir effort
to have Matthew taken from this en-
vironment.

An.rd With tbe Indian Child Wel-

fare Aet, Taylor says they came In tbe
right place.

The act, passed In IBTil. rivet Iribal
runnel Is, surh nsthe GeokInlet Region
council, the pnwer to remove rhildrcn
of blood members of their tribes from
non native foster homes, such as (lie
Strouts*. This power, asoutlined in the
act, supersedes the mandate of feder-
al, slate nnd local cmrernments.

For Anncla Strout. Iribal iden’irica-
tinn No. 07-MO 3/T7220. Uic act may be
the only way she will ever rcraln cus-
tody of her son.

e o0 (o

LESSTHAN four months artcrKaUh-
cwZ birth In June 19fM a temporary
protective order first fronted enstody
of the child t0 the Strouts.

Noting that "Angela Yvette Slroul
bas previously nffered from emotion-
al disturbance and bas previously

Tribal council’s, support aids Angela Strout

been hospitalised for emotional ills-
turhance.** the cnuit order cited her
adoptive parrntsas lhe "fit anil proper
|>ersnna lo have custody.”

The Stroiils bsve rclalned estempor-
ary custody” ever sirvep.

At the lime of Ike original enntl
order, Arijtrla -Sirmil had begun drug
and alcohol rehabilitation. In previous
years,she Had beeo arrested fur a vari-
ety of misdemeanors, Including driv-
ing while Impaired, shoplifting and
breaktngiind rnterirga motor vehicle.
On srvei.il occasiotat, she tried to take
her own life

Onthe snrfaee, Strout nppeareri any-
thing hut tbe idcat mother, indeed, at
age 17, she was scarcely more than a
child herself

See TUBAL/12B

Matthew StronL

.Taylor admits Hint while “the
ultimate goal Isto reunite Ange-
la and her son," Strout may not
yet be ready tn handle Lite diffi-
culttask of beinga mother lo the
child.

"We are looking for the wel-
fare of that child.” Taylor said.
"And there’s no way around it,
that child musthe placed with a
member of the tribe, a member
or his larger family.”

Taylor would like to sec
Strout and her son both wel-
comed into the tribe and be-
lieves he bas found a way to do
so — through Angela’s natural
mother.

Taylor located the mother
several months ago, only to find
Ihat the mother, who lives just

TWTSUTFAMMIWNNTV7mi3?2r7inwW*

beensearching for herdaughter
as wclL She has offered lo take
both her daughter and grandson
into her home.

“Regardless of the Csct Ihat
the Strouts are legally Angela's
adapted parents, they are not
related lo Matthew at alL We
hope to bare the child taken out
of lite home and given to Ange
la’s natural mother "Taylor ex-
plained.

montinued from page 10-

"Jnst because her child was
adopted does not mean it is any
less a member of the tribe.
UnderthelIndianChild Welfare
Act. the first choice is always
biological It is tbe law of the
lonA™"

Taylor said that after a
"home-study,” a determination
of Strout’s natural mother’s fit-
ness as a parent, be will ask the
local courts to rescind the
Strouts’ temporary custody of
Matthew.
m\Ithough his office has been
al v'orit on the case Tor more
than n month. Taylor said they
have been hindered by time
2oncdlfrerenccsand”an inabil-
ity f dcteimine just who is in-
volved in the case Dn this end.

"Alamance County officials

they have made promises that
Ibry have not shown themselves
willing lo live up to. | have
talked toJudge Keat Washbnrn,
Donna Somers of the Depart-
ment of Social Services, Al Sin-
ger of the Durham Child
Advocacy Committee. Every
lime | thought 1 had found the
right person 1found out that 1
had to go to another person.
“Well, that's gone on for

weeks. | finally found out that
none ofthc people I've talked to
so Tar, even tbe ones who

thf-’(ﬁ?ttrﬁ?gﬁ Buttar from dbre-
Taylor continues hll)

"TIE RESULT, Taylor pre-
dicts, will be the removal of
Matthew from live Strout '>orae.
Butbe cannot say when such ae-
tior might he taken.

e After a home study Is com-
pleted.Angela’s natural mother
plans tocome to North Carolina
toretricvethechild. "lIfwchave
to remove the child forcibly,
we'll call in the police. Ifit'san
amlcablc agreement, the grand-
mother will Just come in and
lake the child,” Taylor said.

a fighL They eao fight It, but
Ihcy'H Jose."

At that tirar, Angela hopes to
join hersou and natural mother.
First, she must convince the
courts o allow her to transfer
her pruustioo from North Caro-
lina In Washington.

She said she is eagerly await-
ing some action in the case She
and Bush are physically, emo-

tionally anil Dnnnciaily spent,,
she said.

Taylor said be hopes to galO
the county’s cooperation m the
next two to three weeks. In the
meantime, Matthew wilt be
allowed to remain In (he Stmut
borne.

"Why aren’t we moving him?
When you naae a lot of movrs.
you can harm a child. As lung as
the spotlight is on and (here is
no real harm being done Ui the
child.he doesn'tneed tn experi-
ence the trau aa associated with
being moved aboulL

"Tm kind of leery of it, but
there isnoreal danger thathell
be hurt excessively in the next
few weeks. Ifhe were to remain
In the hum, permanently is
=y wWon

Referring to statements inadc
by the Strouts about Angela's
problrms being relalcd to her
ethnic background. Taylor
added, “When a family thinks
that genetically Indians are
flawed, it becomes a self-
rujnilingpropheer. From what |
know on lhis particular case,
this would not be agood perma-
nent place** -til for Matthew."



Ausloay case Degins
behind closed doors

By L.D. ASHMORE
TImes-News

GRAHAM - Almost 20
years ago. an Eskimo-Indian
baby girl was adopted by an
Air Force couple in Anchor-
age, Alaska.

In on Alamance County
courtroom Tuesday, she began
proceedings against her par-
ents to try and regain custody
of her own 3-year-old son. At-
torneys met in olosed-door
discussions for about three
hours and were scheduled to
return to court this morning.

More than Just a custody
case, the suit is clouded by
Angela Strout’s alleged histo-
ry of sexual and physical
abuse in her adoptive home
along with her status as a
member of a native American
tribe.

In September, the Ruby
uibe of Alaska intervened in
the suit under the 1878 Indian
Child Welfare Act, saying 3-
year-old Matthew Strout
should be returned to his nat-
ural mother.

Angela has told counselors
while living in the Strout
home, she was raped several
times over the course ofa
year when she was about 13
by her adoptive brother Bill.
Si e attempted suicide once
and received therapy In state
group homes for adojescents.

The Departr. tnc 0T Social

Tiftc* Ha**

wuBiv,

Services Investigated the
Strout he me. but ended their
Involvment alter the family at-
tended one counseling ses-
sion. according to .Angela
Strout.

Later, 3ne committed a few
minor crimes thnt landed her
on probation. But since leav-
ing the Strout home she has
supported herself, at times
working two jobs, and kept a
clean record.

Michael Waileri, an attor-
ney representing the Ruby
tribe, said In ci.urt documents
the Strouts have displayed
racist tendencies, publicly
blaming Angela’s "stubborn"
traits on her Eskimo heritage.
Further. Waileri asserts they
failed to protect one tribal
member entrusted to their
care, and the tribe seeks to
prevent the same upbringing
for Angela’s son.

Walierl contends the court
order that gave custody to the
Strouts violated the Act and
Matthew belongs with his
mother.

Tuesday, attorneys fcrbotn
sides said District Court
Judge J. Kent Washburn was
given voluminous information
on the controversy, including
the Indian Child Welfare Act
and several state’s appellate
court decision in similar
cases.

Phillip Moseley, attorney

Please see CASE/M

Case Continued from Al

for George and Lynda Strout.
says the Act does not apply to
this case, but reserved hli argu-
ment for the open court pro-
ceeding.

Wayne Abernathy. Angola’s at-
torney. says the Act is apphcn-
=<, but will not be the sole is-
*uc :n the case. He mid

Angela's history of auuse while
in the Strouc home will be a
part of the controversy us well.

Waileri said Tuesday where a
tribe hus established hlood t:rj

they have done with Angela,
ttate court* are bound to recog-
nize the authority of the Act and
give the child to the natural
parent.



Child

Indian mother wins
child custody case

By L.I). ASHMORE
Timcs-News //

GRAHAM —Intervention by
an Alaskan Indian tribe Wed-
nesday ended a struggle be-
tween n teen-age mother and
her adoptive parents over 3-
year-old Matthew Strout.

Wednesday, Matthew's
mother, Angela, signed a con-
sent agreement with her par-
ents that will gradually re-
store her parental rights by
April.

What set the ease apart and

Continued fro may have played a significant

part in the settlement were
19-year-old Angela’s btoodtics
to the 200-member Indian
tribe in Ruby, a small village
in the Alaskan interior.
Under federal law, native
tribes have authority to pre-
serve families by claiming
custody rights to children
borne to tribal members.
Michael Waileri, a tribal at-
torney, intervened in the suit
in September and flew from
Alaska lo appear in court this
week. The tribe said the 1007
order giving temporary casto-

Please see CHILD/A3



ulder a 1078 federal act design*
e to prevent the disintegration
0 American Indian famillos
a dtheir culture.
tfte. studying several states’
pellate rullnes Tuesday
ht, District Court Judge J.
nt Washburn agreed with
W llcrl, based on his finding
tt X the Strout's custody
a: ounted to fostar care, which
fa s undor the Jurisdiction of
th Act.

The earlier order must be set
as de as being In violation of
th Indian Child Welfare Act,"
Wrflshburn said.

TIE CONTROVERSY cculd
hi >0 made a long, bitter case,
w shburn said. He credited
ke h sides v/ith agreeing :0 rcc-
oriblle on some points and con-
centrate on the best solution for
M tthew.

ttorneys stepped over many
of hose issues In negotiations
h< d outside the courtroom —
in luding Angela’s history of
atfcsc In the Strout home. She
to 1 counselors she W3s sexual-
[V ibuscd by her adoptive broth-

| When she was 13. she'at-
te ipted suicide by cutting her
wi sts. and later hod several
st rSin adolescent recovery
CC fters. .

h court popors, Waileri said
thlj county Department of Social
Sc vices had documentation
at ut Angela's problems at
he ne, yet failed to recognize
he family life was not getting
be ter. Waileri said the tribe
fe red Matthew would not be
protected by DSS.

ngela has been convicted for
mlhor crimes. And her past In-
ch led some experimentation
wi i drugs and alcohol. 3ui
sii >eleaving her adoptive par-
cr home, she has nt times
we mied two jobs and now werk.s
at mncdeen Hosiery Mill- She
is oon scheduled to be moved
in he most lenient form of pro*
bo. or, said her attorney Wavne
Atitrnathy.

AS

OUR MONTHS niter Mat-
vwas born in iflfifi. ihe

"There was o troubled child
who was 10 and had given birth
out of wedlock," said Phillip
Mcscloy. attorney for Angela's
parents. Angola intended to give
the child tip to the Department
of Social Services, and the
Strouts took custody instead.
Moseley said.

“Every sufogunrd for the child
that was known was made, both
for Matthew and for Angela,"
Moseley said.

"It certainly appears the
Strouts proceeded in good faith
in the action in 1086." Judge
Washburn said. "However, |
don't believe anybody was
aware that the Indian Child
Welfare Act might pertain to
this case.”

"The Jaw is fairly obscure,"
Washburn said later. And feder-
al law is not normally applica-
ble in custody hearings, "Do-
mustic law Is just that," he said.
"Not only in the sense of the
family, but in that usually it's
an Issue uniquely covered by
state law."

"This appears to be the first
Instance of Invocation of the In-
dian Child Welfare Act In Ala-
mance County," Washburn said

Moseley challenged tribal in-
tervention, arguing that al-
though court documents submit-
ted by the trlbo list Angelas fa-
ther as Athabascan Indian and a
tribal member of the Village of
Ruby, his name is not listed on
the birth certificate, and said
there is no record of his ac-
knowledging paternity.

"How can they certify the
blood quantum and eligibility?"
Moseley osked. He also ques-
tioned what cultural tics the
tribe could establish, nearly 20
years nfter Angela s adootion.

"Thura is simply end bar nev-
er been any tribal contact...
other than the mere fact of
b'.ood quantum." Moseley said.

Waileri said the lack of con-
tact with the tribe was not
Angela's fault.

"And as much as the Strouts
may wish to parent Matthew,
they are not his parents."

V. uileri said. "The outolr.ee-
air nt of an Indian child is what

e W%tUillUULii ~tllluxc.
Shall <cgive the problems
Angela experienced to her son
Matthew*""

9 «« I |

FOR ANGELA, Wednesdays
settlement means she has a
'hance to mako sure her son’s
life is different

"It's been about two yeers
now," she said. "I had lo find
my records - every last little
piece of paper | could find.” Oc-
casionally goading her along
and pursuing .government
offlcals via telephone was Larry
Bush, whom Angela met in
court.

Before she left home, Angela
said she tried to talk her par-
ents into letting her have he.
ion, without success,

As Angela turned to wall; from
court, Lynda Strout called her
over In sight of several report-
crs, wrapped her elbow around
Angela’s neck and patted her
hair s she spoke. Angela said
later she’s on "neutral ground"
with her parents now. The
Strouts had no comment Wed-
nesday.

As part ofthc settlement, she
will attend parenting classes
and Children and Youth Scr-
vices will help with day care for
Matthew.

As a me; \bcr of the Ruby
tribe, Angela is entitled to
scholarship assistance nnd oth-
er benefits from the tribe.
Funds for traveling to Alaska
should Angela decide to get
closer to those benefits arc
available. Waller: said. At times
an A and B student In high
school, she said she intends to
complete her GED before leav-
ing.

As the adoptive parcnis cfon
Alaskan native, the Strouts re-
ceived "substantial" funds from
the Alaskan Native fund from
1971 to 1981 Waileri said. A
smaller allotment was recently
changed to 50 directly to
Angela, he «nld.

Despite having lo search out
and document events that she'd
rather fcrgct. Angela said hnv-
mg her son buck was worth the
ordeal Waitinc outside the
courthouse* TuiiS-tny. Angela
mjid she's anxious in get -.(.inert
with her own life and get on* r*
hood,mcs nml newscasts

"When at! uus is over. \1 «t
te srorph al; my **lcrurt, sh-
said. 'I'll just have .1 rug hor,-
fire “
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Mom

Jets son back

Jy her Indian rights

nitial custody violated law, judge rules

By TIM BASS
Altmtnc* ivrMV

GRAHAM — A part-Indian,
irt-Eskimo woman won a 2Vi-year
fht for her son Wednesday when a
strict Court judge ordered their
union because original custody
oceedinM violated the federal In-
im Child Welfare Act.
Angela Strout, 19, of Burlington,
is improperly separated from her
|», Matthew Lewis Strout, 3,

en custody of the boy was given

her adoptive parents in 198?, ac-
mding to the ruling by Judge Kant
Lfihbum.

iVashburn said the boy’s grand-
rents, George and Lynda Strout
(Graham, must give up the custo-

they received when Angela

~out was hoBpitalired for drug and
johol abuse.

ingcla Strout smiled and patted

of her lawyers as Washburn or-

dered that she receive custody of
her son. Efforts to reach her after
court were unsuccessful.

Lynda Strout said she was satis-
fied with Washburn’s ruling and ex-
pressed hope that the family's dif-
ferences would end.

“From the beginning, we wanted
to be Matthew's ... grandma and
grandpa,” Lynda Strout said out-
side the Alamance Courthouse An-
nex, “l think if given a chance, An-
gela and her daddy and | can get it
together.”

Both sides agreed to a gradual
placement that will give Angela
Strout custody of Matthew by April
2. After that, the boy’s grandpar-
ents will be allowed to visit him
Wednesday nights and one weekend
a month.

Phillip Moseley, George and Lyn-
da Strout’s lawyer, said the couple
had not decider! whether to appeal

Angela Strout
Battle ends in her favor

the ruling.

Washburn's ruling is the apparent
end to Angeia Strout’s self-de-
scribed "family feud" with her par-
ents over who will have custodv of
the boy born out of wedlock when
she was 16.

(See Custody. All)

Custody

Angela Strout gave up custody of
Matthew when she was in a Burling-
ton hospital. But later she changed
her mind, saying she never intended
to forfeit custody permanently. She
said she wanted the boy back be-
cause she feared he was in danger of
the same physical and psychological
abuse her counselors say she suf-
fered in the Strout home.

Reports filed by Angela Strout’s
mental health counselors and social
workers say she told them that a
male relative, not her adoptive fa-
ther, raped her six to 12 times be-
tween late 1B82 and August 1983.

The reports also state that she
was beaten and that some family
members saw her os racially inferi-
or. Angela Strout is one-fourth Indi-
an and one-fourth Eskimo. The rest
of the family is white.

Angola Strout said the turmoil at
home prompted her to run away
repeatedly. She once attempted sui-
cide. spent time in emotional thera-
py ana had brushes with the law.

Washburn said that even 'hough
Matthew'’s original custody proceed-
ings followed state law, they violat-
ed the Indian Child Welfare Act, a
federal law that aims to keep Indian
families together.

|l don’'t believe anybody was
aware that me Indian Welfare Act
might pertain to this case at that
time,” Washburn said. "I believe
that the Act nookes, even in an in-

tra-family transfer of custody.
It's a difficult question, and one |
had to struggle with."

Michael J. Waileri, a Fairbanks.
Alaska, lawyer representing the
Ruby Indian tribe, said the federal
lew applies to the case because of
Matthew’s Indian heritage.

Waileri said the tribe was not no-
tified of the first custody proceed-
ings; Angela Strout was not ap-
pointed a lawyer; and no one
testified that Matthew’s life could
have been harmful if he remained in
his mothers custody. -

“The Indian Child Welfare Act
was passed to primarily protect the
connection between Indian children
and their tribe, and between Indian
children and their families.” Waileri
said. “We believe in this case that
both connections are threat-

ened."
Moseley argued that custody was

transferred properly at a time whan
Angela Strout was a "troubled
child" nnd could not “exercise suffi-
cient care and supervision" of Mat-
thew.

"Every safeguard for the child
was matfe. both for Angela and for
Matthew." Moseley said.

A* he ordered the custody
change, Washburn toid Angela
Strout: "You’'ve got something that
is not a piece of property. You've
got a human life with a potential to
be a bank robber or the president of
the United States.”



Guest editorial for the Tundra Drums by Mary C. Pete

| have serious concerns about House Bill 414, entitled "An Act
relating to notification of adoption of Indian children," sponsored by the
Governor, if enacted, it will violate basic rights of Alaska Native women.

It will remove tne right of pregnant Native women to request

confidentiality when they choose to put their child up for adoption to
private agencies and non-tribal parties. Pregnant Native women will be
required to notify their tribe in cases of voluntary adoption, in case the
tribe wants to be party to the placement of the child.

The bill is well-intended; it Is an extension of the federal Indian
Child Welfare Act (ICWA) designed to protect tribal rights regarding
adoption of Indian children. | believe ICWA was important and necessary
to protect Indian tribal rights to have their children raised in their own
soclety to learn their own culture. As an anthropologist, | served as
expert witness in a cultural adoption case which appealed to ICWA.
However, | do not think this bill is warranted.

| am most familiar with Yup'ik and Inupiag cultural practices, but
the limited cases involving Indians of which | am aware, support these
statements. Most Native women choose to have their relatives adopt
their children. They want to be able to watch their children grow up in
their own societK and learn their own culture. Their families welcome
new members; children are valued and, ideally, nurtured. Adoption is a
common practice for a variety of reasons, from compassionately
providing children to barren relatives, to caking in young orphaned
relatives. In most cases, adopted children know both adoptive and
natural ﬁarents; it provides a wider circle of valued relatives and
relationsnips to maintain or activate in times of need. | myself wa3
adopted because my parents were barren and | know both my families.

This bill would not affect the women  or their children who follow
these culturally prescribed adoptions. It will affect Native women, who
for whatever reason, have not maintained ties with their relatives. They
may not feel socially or culturally bound to follow tradition. Thi3 bill will
f(()jrce_ them to notify their tribes that they have children to put up for
adoption.
: As chair of the Alaska Council on Domestic Violence and Sexual
Assault, | have to be aware of the known magnitude of domestic violence
and sexual assault problems and services victims have or need in the
state. Alaska Native women comprise approximately 4.6 percent of the
Anchorage population, yet they account for almost one-half (44 percent)
of its reported rape victims. | would suspect that the unreported rape



figures are substantial, and that Juneau and Fairbanks statistics would
not be much different. This bill will affect Native women who give up
children resulting from rape to private agencies for adoption so that they
would not have to be reminded of that violation to themselves. If the
tribe chooses to place the child of a rape victim in her home village, the
phrase "adding insult to injury," to me, does not begin to describe the
Injustice of that situation. | know of several Native_ wnmenwho said if
faced with that prospect, would never be able to go'Wo theirQjcTnej
villages again.

One argument offered to supﬁort the bill is that it would be
therapeutic for Native women and their families if the women had to
inform their families that they were pregnant. Under this hill, the state
would take this task upon itself, against the woman's wishes. It is true
that pregnancy out of wedlock does not have as much negative stigma
attached to it among certain Native groups in particular communities a9
it seems to among certain non-Native groups. | inter'oret that the
underlying value to be nurturing to relatives, especially those in need, to
be a contributing factor in this difference in reactions. However, the
individual woman is in the bgst position to evaluate the reaction of her
own family to her pregnancy. | do not think the state nss any husiness
here.

Proponents of the bill have attacked its detractors with
accusations of racism, viewing children as women's property, or, in my
case "becoming westernized." They claim that "a Native woman truly in
touch with her culture would think that the tribe's right and child's right3
outweighed the rights of the woman." | was raised Yup'ik; the YupTk
language was the first language with which | formed and spoke mr
thoughts and | disagree that my rights should bow to my tribe's if |

wanted confidentiality regarding adoption of my child. o
This ie not only an Alaska Native women's issue — it involves all

women. It is unsettling to be accused of racism when you krow you are
not. | know non-native women who oppose this bill but feel they cannot
get involved because of the threat of racism. Granted the stakes of
cultural and tribal rights do not apply, but think of how outrageous it
would be if the bill applied to non-Native women, as well. Imagine
informing the city council of Modesto, California that there was a women
from there who now resides in Anchorage or Chicago, who will have a
child put up for adoption, The few Native women who know about the bill
support it should not otup non-Native women from opposing it. Did all
women stop pushing for the existence of the Alaska Women's Commission
because a few women did not think it was a good idea?



Supporters of the bill say that the opposing position equates
children as property, to be bought, sold, or disposed of as the mother
chooses. | cannot follow the logic to arrive at that conclusion. | would
suspect in most cases to which the bill would apply, only the mother is
involved in decisions regarding her pregnancy and the rest of her life; the
father is not available to be consulted. Speaking of fathers, what about
children of non-Native womer. fathered by Native men? | think this bill
equates Native women as manufacturers of tribal members; vessels to
Increase tribal rolls, whose rights can be trampled upon.

Pro[)onents also point to measures in the bill that would assure
confidentiality of the women. They become incensed that those opposing
the Dbill would question whether tribal officials, who usually are men, could
keep such information confidential. | myself never viewed the issue of
whether tribal officials could keep a secret a3 important; good for them
if they can. However, there are many small communities where everyone
knows everyone and people can figure things out. But, again, that's
beside* the point of taking away rights of women.

Proponents of the bill offer that the state would be honoring tribal
and cultural riohts. | can tljink of many, many instances when the state
could have recognized tribal and cultural rights (and still can, and | wish
they would) to benefit both Native men and Native women, but instead
these potential rights were never realized. Why choose this instance to
recognize tribal rights, and simultaneously victimize Native women?
Because the most vulnerable put up the least fight.

If the problem is private adoption agencies exercising undue
pressure on Native women to give up their children for adoption, why
not pass a lav/ requiring private adoption agencies to comply with ICWA
requirements? If the problem is Indian Health Service doctors coercing
Native women to request anonymity in order to provide adoptive children
to private adoption agencies, investigate these charges. These are more
direct v/ays to solving the problems, without creating a 3tate-3anctioned
method of violating women's rightj. They would require the state to deal
with much more powerful par ies than vulnerable pregnant Native women,
but | think the state can rise to the occasion.

Ho(i)efully, the women who will be affected by this bill are few.
But they do exist, and they need help. To reiterate a few points: this is
a well-intended bill, but it can result in gross invasions of Native
women's rights to privacy. Legislation, as 4o many written and codified
things, attain a life of their own: they outlive their creators, the people
with good intentions. We should look at how the bill will be applied to
cases it was not designed to address. Too many times, women, or any
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January 12, 1990

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.0. Box V

Juneau, AK 99B11

Dear Mr. Speaker:

Under the authority of art. Il1l, sec. 18, of the Alaska
Constitution, | amtransmitting a bill relating to
notification of adoption of |Indian children. The Dbill
requires that an Indian child"s tribe be notified of the
hearing on a petition for adoption, of a consent given, or a
relinquishment taken, involving an Indian child. The bill
was requestedby the Department of Health and Social
Services to implement the federal Indian Child Welfare Act
(ICWA), 25 U.S.C. & 1901 - 1923. Although the bill
applies to Alaska Natives generally, the word "Indian"™ 1is
used, 1in reliance on the bill"s definition of "Indian tribe"”
in proposed AS 25.23.240(14), tracking the ICWA terminology
and definition. The definition of "Indiantribe” wused 1in

ICWA is also used here, making clear that the bill is not
intended to recognize any tribal status other than as used

in ICWA.

The Indian Child Welfare Act outlines the procedures to be
followed by states in the <case of adoptions of Indian
children, and 1is designed to protect the cultural 1identity
of Indian tribes while also emphasizing the relationship of

the child to his or her tribe. In cases in which an Indian
child is under the jurisdiction of the Department of Health
and Social Services and thechild is the subject of an

adoption proceeding, the state notifies the Indian child"s
tribe so that the tribe <can intervene 1if it considers
intervention appropriate.

However, a recently adopted Alaska Supreme Court Rule,
Adoption Rule 10(e), states that in cases of a voluntary
consent to adoption the tribe does not need to be informed
of a pending adoption of an |Indian child 1if the parent
requests anonymity. (See also Catholi.c Social Services V.
C.ALA.,  P.2 , Op. No. 3534 (Alaska, Dec. 1989) .



The Honorable Sam Cotten Page 2

This lack of notice violates the spirit of the Indian Child
Welfare Act by making it difficult for the tribe to exercise
its right, early in the process, to become a party to the
adoption.

The bill would change existing law so that, 1in all cases
involving adoption, consent, or relinquishment, an Indian
child®s tribe would be notified, with an added provision
that a parent®s request fTor anonymity would be honored 1in
the notice. Consequently, notification provisions regarding
such private adoptions would be the same as those currently
used by the Department of Health and Social Services.

The most serious problems with placement of Indian children
in non-Indian homes occurs 1in private placements. Passage
of the bill will allow better contact by Indian tribes, and
thus encourage better placement practices by private
adoption agencies. Early 1intervention by Indian tribes may
also help to prevent lawsuits at later stages 1in the
adoption process.

I urge your support and passage of this important
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Proposed law would limit
Native women’s right

By Mary C. Pete

I have serious concerns about House Bill 414. entitled *An
Ait relating to notification of adoption of Indian children,”
sponsored by the Governor. If enacted, it will violate banc
right! of Alaska Native women. It will remove the right of
pregnant Native women to request confidentiality when they
choje to put their child up for adoption to private agencies and
non tribal parties Pregnant Native women will be required to
notify their tribe in cam of voluntary adoption, In cast the
tribe wants to be party to the placement of the child.

The bill is well-intende<*. it is an extension of the federal
Indian Child Welfare Act (ICWA) designed to protect tribal
right! regarding adoption of Indian children. | beleive ICW A
was important and necesiary to protect Indian tribal righu to
have their children railed in their own society to learn their
own culture. Ai an anthropologut, licrved ai expert witness in
a cultural adoption cate which appealed to ICWA. However |
do not think this bill is warranted.

I am most familiar with Yup'ik and Inupiagq -cultural
practices, but the limited cam involving Indians of which | am
aware, support these statements. Most Nau*e women choose
to have their relatives adopt thesr children. They want to be
able to watch their children grow up in their own society and
learn their own culture. Their families welcome new members;
children are valued and, ideally, nurtured. Adoption is a
common practice for a variety of reasons, from compassion-
ately providing children to barren relatives, to taking in young

e orphaned relatives, in most cam. adopted children know both
adoptive and natural parents; tt provides a wider circle of
valued relatives and relationships to maintain or activate in
times of need. | m>self was adopted because my parents were
barren and | know both my families. o -e

This bill would not affeci the women or their children who
follow these culturally prescribed adoptions. It will affect
Native women, who for whatever reason, have not maintained
tics with their relatives. They may not feel socially or culturally
bound to follow tradition. Thu bill will force than to tsqti'y
their tribes 'hat they have children to put up for adoption.

As chair of the Alaska Council on Domestic Violence and
Sexual Assault, | have to be aware of the known magnitude of
domestic violence and sexual assault problems and services
vscttms have or need to the the sute. Alarka Native women
‘comprise approximately 4.6 peroral of the Anchorage popula-
tion yet they account for almost on-half (44 percent) of its
reported rape victims. | would suspect that the unreported rape
figures are substantial, and the Juneau and Fairbanks statistics
would not be much different. This bill will affect Native
women who give up children resulting from rape to priva'c
agencies for adoption so that they would not have to be
reminded of that violation themselves. If the tribe chooses to
place the child of ¢ rape victim so her home village, the phrase
"adding insult to injury,” to me, does not begin to describe the
injustice of the situation. | know of severs) Native women who
said if laced with that prospect, would never be able to go
home to their villages again

One argument offered to support the bill is that it would be
therapeutic for Native women and thesr families if the women
had to Inform their families thai they sot pregnant. Linder
Otis bill, the stair would uke thu task upon itself, against the

.nan's wishes. It is true that pregnancy out of wedlock does
not have as much negative stigma attached to It among certain
Nativt groups in particular communities u is seems (o among
certain non-Na he groups. | interpret that the underlying value
to be nuriuring to relatives, especially those in need, to be a
eontnhutins factor in this difference in reactions However.
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the individual woman is in the bcii position to evaluate the
reaction of her own family to her pregnancy. | do n”r think the
state has any business here.

Proponents of the bill have attacked its detracton with
accusations of racism, viewing children as women's property,
or, in my case "become westernised." They claim that "a
Native woman truly in touch with her culture would Uiink that
the tribe's right and the child's righu outweighed the righu of
the woman." | was raised Yup'ik; the Yup’ik Language was the
first language with which | formed and spoke my thoughu and
| disagree that my righu should bow to my tribe's if kwanted
confidentiality regarding adoption of ray child.

This is not only an Alaska Native women's usuc—it involves
all women It is unsettling to be accused of racism when vqy
know you are not. | know non-Native women who oppose this
bill but feel they cannot get involved because of the threat of
racism. Granted the stakes of cultural and tnbal righu do not
apply, bul think of bow outrageous it would be if the bill
applied to non-Native women, as well. Imagine informing the
city council of Modesto, California that there was a woman
from there who now resides in Anchorage or Chicago, who will
have a child to put up for adoption. | do not think the few
Native women who are aware of this bill and support It should
s'op non-Native women from opposing it. Did all women stop
pushing for the existence of the Alaska Women's Commission
because a few women did not think it was a good idea?

Supporters of the bill say that the opposing position equates
as property, to be bought, sold, or disposed of as the mother
chooses | cannot follow the logic to arrive at that conclusion |
would suspect in roost cases to which the bill would apply, only
the mother is involved in decisions regarding her pregnancy
and the rest of hcT life; the father isnot available to be
consulted. Speaking of fathers, whatabout children of
non-Native women fathered by Native men?l think this bill
equates Native women as manufacturers of tribal members;
vesseli to increase tnbal roles, whose righu can be trampled
upon. , .

Proponents also point to measures in the bill that would
assure confidentiality of the women. They become incensed
that those opposing the bill would question whether tribal
officials, who usually are men, could keep such information
confidential. | myself never viewed the iuue of whether tnbal
officials could keep a secret as important; good for them if
they can. However, there are many small communities where
everyone knows everyone and people can figure things out.
again, that's beside the point of taking away righu of women." '

Proponenu of the bill offer that the sute would be honoring
tribal and cultural nghu. | can think of many, many instances
when the sute could have recognised tnbal and cultural righu
(and still can, and | wish they would) to benefit both Native
ora and Native women, bul instead these potential rights were
never realised. Why choose this instance to supposedly
recognise tribal rights, and simultaneously victimise Native
women? Because the most vulnerable put up the least light.

If the problem is pnvaie adoption agencies cxccrcuing undue
pressure on Native women lo give their children up for
adoption, why not pass a law requiring private adoption
agencies to comply with ICW A rtquircmraU? If the problem is
Indian Health Service doctors coercing Native women to
request anonymity in order to provide adoptive children to
private adoption agencies, investigate these charges. These are
more direct ways to solving the problems, without creating a
sute sarictioncd method of rioUting women's righu. They
would require the sute to deal with much more powerful
parties than vulnerable pregnant Native women, bul | think the
sute can rise to the occasion. \Y C*oortf

Hopefully, the wonen who will be affected by this bill are
few. Bul they do exist, and need hdp. To reiterate a few poinu
thit iaa well intended bill, but it can result in gross invasions of
Native women’s righu to privacy. Legislation, as do many
wntten and codified things, attain a tifa of thesr own; they
outlive their creators, the people with good inirnnoni We
should look ai bow the bill will be applied to cases it was not
designed to address Too many times, women, or any
vulnerable group, pars the price for soMag social problems In
tins case, u is Alaska Native women. Thu Alaska Native
woman objects and urges others In csprru their obycctio as
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SANTA ANA. Calif. (AP) - A
native village has no righi to in-
tervene in the adoption of a part-
native baby whose mother has
placed it with a Canadian couple,
a Judge ruled in an Alaska case.

Orange County Superior Court
Judge Robert Polis said Wednes-
day the federal Indian Child Wel-
fare Act does not give a village
the right to intervene when a
native parent is voluntarily put-
ting a buby up for adoption.
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Arglcben, 19 of Cypress, a
half AJeui single mother who was
adopted by a white family when
she was a toddler, selected a cou-
ple in Vancouver to raise her
8-month-oid daughter, Rebecca.

But the village of Akhiok on
Kodiak Island argued that fed-
eral law gives it the right to
place an native child within the
village If Its mother puts the
child up for adoption.

Arglcben said she would rear
the baby herself rather than sur-
render her to the the village
where Argleben was bom. Re-
becca was smuggled into the
non-native Vancouver couple's
care In September and has re-
mained there during the pro-

qe rules Akhiok
stop adoption

Polls said at the beginning of
the two-hour hearing that he in-
tended to rule in favor of an
Alaska village seeking custody of
Jodi Argleben's baby, but rev-
ersed himself after hearing argu-
ments.

He did say. however, that a
village has the right to intervene
when a government agency is
ending a parent's rights because
of abuse or neglect.

See Adoption, page A-6

longed legal struggle.

Polls’ decision surprised both
sides.

"We didn’t anticipate this,"
said lawyer Jack Trope, who re-
presents Akhiok. "We thought we
had a very strong position, and
stiUdo."

Trope said Ik .dll talk to vil-
lage leaders about the possibility
of taking the case to the state’s
4lh Dtstrict Court of Appeal.

In an affidavit, tribal council
President Duvld Eluska said the
village thinks Rebecca is "a part
of us" and wants to offer her a
life among her people, with their
culture and history.

Argleben decided on a Cana-
dian adoptive couple, who re-
main unidentified, after lawyers
said she could avoid the Aleuts’
opposition there. But the Aleuts
went to coon there and won,
until a Judge ruled In January
that the case should be hearl’'a
U.S. courts.



Judge says village has no say in adoption

By CATHERINE GEWERTZ

Los Angeles Times

SANTA ANA. Cnlif. - In mained there during the he was so shocked by Polis' the ‘law infringed on
ft surPr|se victor- for a protracted legal struggle decision that he had not get woman's right t0 reproduc-
part-Aleut mothei, a judge over the adoption here’and considered an appeal. But tive freedom by "reachin
reversed lumself Wednesday in British Columbia. Arglcben's attorney, Chris- Into her womb™ and d -
and decided that an Alaska A final decision almost tiah R. Van Dcusen, said he ing who will rear her baby if
village has no réght to dic- certainly will be delayed by expects the Aleuts to aé) eal. she decides to give it up for
tate ‘'who will adopt her 8 appeals. But Arglebén has Polis ruled Jan. 19 that adoption. But " he said h
month-old bhaby. sworn that she” will renr the 1978 Indian Child Wel- personal obﬁectlons did not

The ruling” by Orange Rebecca herself rather than fare Act gave the Aleuts the make the law unconstitu-
County Superior ~Court surrender her to the Aleuts right to make sure Rebecca tional, so he had to follow it.
Judge "Robert J, Polis gave in Akhiok, the small V|I|a%e Is"placed with an Aleut fam- Faced with Arglchen’s re-
Jodi Argleben, 19. of nearby on Kodiak Island, where the ily. The Aleuts had cited quest for recopsideration
C)(]press_ the right to choose teen-a?er was hom, that law, designed to stem  Wednesday, Polis initially
who will rear her daughter, Argleben benmed as Polls the breakup of Indian famj- indicated that he was in-
Rebecca. Argleben alfeady announced his decision lies and the loss of their clined to stick by his deci-
has selected a couple in Van- Wednesday. Later, she said customs and culture,
couver, B.C.. and smuggled simply: "lt's great." Polis said at the time that Plpbso see Back Page, BABY

the baby into their care In
September, The baby has re-

Jack Trope

BABY: Judge reverses decision, says Kodiak village has
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sion. But one hour later, he
changed his mind.

_Polis zeroed in on a sec-
tion of the law that sazs
ihat Indian nations must be
notified when an Indian
chilo is being taken from its
parent s against the parents*
will. Jut he noted that the
law equires no %urh notice
who i an Indian child is vol-

untarily surrendered for
ado%tlo.n. _
The judge reasoned that if

Congress did not mandate

notice to the Indians in vol-

untary adoptions, it "
well be that (Indian tribes)
have no r!?ht_to be heard’
in those sifuations.

. He said there 1s no
tion that Indian nations
have been sub&ect_ed 1o
Crass racism an

nation" by whites who felt

‘may

ques-

discrimi-

that troubled life on tribal
reservations entitled them to
"dragn off" ‘Indian children
and ‘have them adopted by
non-Indian families.

But the circumstances of
Rebecca's adoption are not
the ones contem_Plated
Congress, when i adoFted
the “Indian Child Welfare
Act, Polis said, Rebecca has
virtually no Iink to Aleut
culture,”since Jodi Argleben
is only half Aleut and was

the attorney
representing the Aleuts, said

no say in adoption

adopted by a white fam|by
when she was 18 months old.

It the baby were belng
taken from her parents an
an existing indian communi-
ty involuntarily, Polis said,
his decision "would be quite
different,”

He also told TroPe, the
lawyer for the Aleuts, that
he was troubled by, the fact
that Rebecca's Native heri-
tage means hei mother loses
control over her adoption.

he made the decision reluc-
tantly, because he felt that
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