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BY THE HEALTH, EDUCATION AND

1 IN THE HOUSE SOCIAL SERVICES COMMITTEE
CS FOR HOUSE BILL NO. 175 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For sn Act entitled: "An Act relating to the constructionof laws pertain-

ing to adoption; modifying policy statementsrelating

to removal of a child from the custody of the child’s

parents and from the child’s home; vrequiring the
10 court to make certain findings and conclusions of lav
n related to children who arc delinquent or in need of
1? aid; modifying the definition of “child abuse or
13 neglect®; and emphasizing that the best interests of
14 the child must be considered under certain programs
IS and during certain proceedings involving children."”
16 IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
17 * Section 1. AS 25.23 is amended F adding a new section to read:
I Sec. (C5.23.003. CONSTRUCTION OF CHAPTER; RIGHTS OF PERSONS
19 AFFECTED BY ADOPTION. This chapter shall be liberally construed to
70 the end that the best Interests of adopted children are promoted. Due
n regard shall be given to the rights of all persons affected by a
m child"s adoption.

71

Sec. 2. AS 47.05.060 is amended to read;
Sec. 47.05.060. PURPOSE AND POLICY RELATINC TO CHILDREN, The

purpose of this title as it relates to children is to secure for each
child the care and guidance, preferably in the child"s own home, that
will serve the moral, emotional, mental, and ph/sical welfare of the
child and the best Interests of the coeaunltyi to preserve and

strengthen the child"s family ties unless those ties are not In the

1- CSHB 173(HEE£S)



best Interests of the child [WHENEVER POSSIBLE), removing the child
from the custody of the parents only as a last resort when the child"s
welfare or safety or the protection of the public cannot be adequately
safeguarded without removal; and, when the child is removed from the
family, to secure for the child adequate custody and care and adequate
planning for permanent placement of the child.
Sec. 3. AS ]?7.10.080(f) is amended to read;
() A minor found to be delinquent or a child in need of aild Iis

a ward of the state while committed to the department or the depart-
ment has the power to supervise the minor®s actions. The court shall
review an order made under (b) or ()(1) or (2 of this section an-
nually, and tray review the order more frequently to determine 1if
continued placement, probation, or supervision, as it is being pro-
vided, 1is 1In the best 1interest of the minor and the public. The
department, the minor, the minor’s parents, guardian, or custodian are
entitled, when good cause 1is shown, to a review on application. (b
the application is granted, the court shall afford these parties and
their counsel reasonable notice in advance of the review and hold a
hearing where these parties and their counsel shall be afforded an
opportunity to be heard. The minor shall be afforded the opportunity
to be present at the review. At a hearing held under this subsection,
the court shall cake specificfindings of fact and conclusions of law,
which shall be contained Inan order relating to the hearing, regard-
ing whether or not

(1) the child Is able to be returned to the child®"s home;
and

@ the department has made reasonable efforts to avoid
removal of the child or to facilitate the return of the child to the
child"s hog*.

WS (HESS) -



* Sec. 4. AS 47.17.010 is amended to read:

Sec. 47.17.010. PURPOSE . In order to protect children whose
health and well-being may be adversely affected through the iInflic-
tion, by other than accidental means, of harm through physical abuse
or neglect or sexual abuse or sexual exploitation, the legislature
requires the reporting of these cases bv practitioners of the healing
arts and others to the appropriate public authorities. Tt 1s the
intent of the legislature that, as a result of these reports, protec-
tive services will be made available iIn an effort to prevent Tfurther
harm to the child, to safeguard and enhance the general well-being of
the children in this state, and to preserve fTamilv life unless it 1is
not in the best interests of the child to do so (WHENEVER POSSIBLE].
Sec. 5. AS 47.17.070(2) is acended to read:

(&) "child abuse or neglect” means the phvsical
neglect, mental 1injury, sexual abuse, sexual exploitation, or mal-
trerlment of a child under the age of 18 by a person who 1is responsi-
ble for the child"s welfare under circumstances which 1indicate that

the child"s health or welfare is harmed or threatened thereby;

-3- CSHB 175(HESS)



HEALTH. EDUCATION AND SOCIAL SERVICKS COMMITTER

ALASKA STATK 1.ECtSLATURE P.0. BOX V, Jt NKAl 99811
HOUSE OF REPRESENTATIVES (W71465-J759

STATEMENT ON HB 175
by the
HOUSE HESS COMMITTEE

House Bill 175, "relating to programs and proceedings
concerning children”™, was iIntroduced as one of a package of
measures proposed or supported by the House HESS Committee,
as a result of the Committee®"s comprehensive interim review of
the state®"s child protection and foster care systems. This
bill responds to testimony presented at hearings in the fall
of 1988 regarding two different, but related concerns.

Sections 1 and 3 respond to concerns that the Division of
Family and Youth Services and the court may not be given clear
direction when deciding between the values of preserving
family ties and the safety and welfare of children. The
intent of these sections is to clarify that the best interests
of the child shall be the state®"s paramount concern and that
family preservation or reunification shall be promoted if they
are iIn the best interests of the child.

Section 2 is offered iIn response to concerns that abused
and neglected children often linger unnecessarily long iIn
foster care when there i1s little or no hope of parental
rehabilitation. The iIntent iIs to encourage parents to
participate iIn services leading to a beneficial reunification
and, 1If they do not, to make it easier to for the state to
terminate parental rights. The ultimate goal is to expedite
the placement of children in a secure and stable hone so they
can quickly reestablish family bonds which are so critical to
their emotional well-being.

The rebuttable presumption iIn section 2, which was
borrowed from the Nevada statutes, i1s a legal mechanism which
switches the burden of proof from a state showing of parental
unfitness to a parental showing of renewed fitness. It may
not bo the only or best means of securing the goals stated
above.
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POSITION R\PEMt)epartment o Health & Social Services

POSITION PAPER
HOUSE HIEL NO. IVH

For an Act entitled: "An Act relating to programs and
proceedings concerning children; and
emphasizing that the best interests of the
child must be considered under certain
programs and during certain proceedings
involving children.”

The 1i1ntent of House Bill 175 is to ca efully examine the best
interest of a child iIn State custody and to terminate parental
rights If the latter is in conflict with child®"s best interests.

There are potential problems with the proposed changes iIn Section
3. The amendment to AS 47.10.000(c)(3) will prolong termination
litigation, 1is in conflict with the Indian Child Welfare Act, and
may violate parents®™ due process lights.

By focusing on the Department®s level of assistance rather than the
parent®"s conduct in a termination hearing, the parent"s attorney
will have the opportunity to shift the focus and delay termination
of parental rights based onthe best interest of the child.
Additional proceedings would be necessary with litigation over what
services are appropriate, whether sufficient assistance was
provided by the Division, whether there was substantial
participation in the services or whether there was good cause not
to participate. This could rosult in delaying the termination of
parental rights In cases where termination iIs justified.

Defining "assistance" would be essential since i1t could range from
facilitating a referral by telephone contact to personally
transporting both parent and child to classes or psychiatric
counseling. For example, the court could require the Department
to pay for any treatment programs in-state or out-of-state and for
all counseling. The Department®s failure to pay for any or all
treatment and treatment related expenses could result iIn removal
of the presumption that the parents behavior will continue and
termination of parental rights is justified.

Additional delays could occur by having the court determine what
services are appropriate for facilitating reunification.
Furthermore, the fiscal impact of this bill is similar to creating
a new entitlement program. Without an entitlement "type"™ formula
funding there i1s no predictability In service costs since the court
will determine the appropriate service, not the Department.

Permanent status for some children can be achieved only through
the termination of theilr parents®™ rights. State and federal
statutes give the legal rules and structure to the courts and the
State agency to use iIn deciding when the termination of parental
rights can be granted.



POSITION P\PER/Dratnet o Health & Social Services

Position Paper
House Bill 175
Page 2

There are many barriers to the progression of termination of
parental rights for any child®"s case iIn the State of Alaska. The
statutes are rarely, 1iIf ever, the barrier. Ideal progression 1is
dependent on the State agency®"s capabilities, the community"s
treatment resources, the skill of the State®s attorney, and the
wisdom of the court.

Secondly, HouoO Bill No. 175 i1s in conflict with the Indian Child
Welfare Act. Public Law 95-608, 25VSC 1912 Sec.102(f) provides
that:

"No termination of parental rights may be
ordered In such proceeding in the absence of
a determination, supported by evidence bevond
a reasonable doubt, including testimony of
qualified expert witnesses, that the continued
custody of the child by tie parent or Indian
custodian 1is likely to result iIn serious
emotional or physical damage uo the child.™

Therefore, amending AS 47.80.080(c) will not effect many
termination hearings, because federal law will pre-empt the state"s
lower burden of proof standard.

In an effort to determine rf termination of parental rights iIs 1In
the best iInterest of a child, the Division of Family and Youth
Services, together with the Department of Law, is launching a new
program., Permanency for Dependent Children (PDC) .

This program will use a team of highly trained individuals who will
provide specialized legal and social work expertise, to iIncrease
the State®s ability to expeditiously handle termination cases and
thereby promote early permanent placements of children iIn state
custody .-

This program will begin July 1, 1989, and initially will be
implemented in Nome, Bethel, Barrow, Fairbanks, Juneau, Anchorage,
and Ketchikan. A progess rep rt regarding this program will be
issued after the project has beenin operation for one year.

DEPARTMENT POSITION
The Department cannot support HB 175 because it would in effect

prolong termination hearings and decisions, which would not be 1iIn
the best interest of the child.



POSITION PAPER/Department o Health & Social Services

Position Paper
House Bill 175
Page 3

RECOMMENDED

DATE:

APPROVED;

DATE:

Y\/onne M. Chase/ Director
division of Family
and Youth Services

Myra M./Munsoi  Commissioner
Department of Health
and Social Services

ojmz
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 6, 1989

SUBJECT: Sectional Analysis
HB 175

TO: Representative Johnny Ellis, Chair
Health, Education and Social Services
Committee

FROM: Terri Lauterbach

Legislative Counsel

Following is an analysis of HB 175 with respect to its prob-
able legal effects.

Sec. 1 enacts a new policy statement that will be applicable
throughout AS 25.23. This chapter deals with adoptions.

The best interests of the child are already important in
adoption proceedings, but to the extent that a case 1is
"close,”™ this policy section could tip the scales iIn favor
of the best interests of the child compared to other consid-
erations such as the rights of the child"s natural parents.

Sec. 2 amends a general policy statement that applies
throughout AS 47. To the extent that a court considers a
general intent statement when deciding specific cases under
other sections of AS 47, clear changes in this general poli-
cy statement could affect some court decisions.

The changes on page 1, lines 24 - 25, appear to elevate the
best interests of the child compared to the old language on
those lines. However, the change on page 1, line 26, by
using the phrase "when necessary,”™ probably would allow a
court to be as reluctant to remove the child from the home
as it could have been under the old language. Therefore, |1
am uncertain whether the changes made in the section, on the
whole, are clear enough to lead to any different results Iin
children®s proceedings.



Representative .Johnny Ellis
Page 2
March 6, 1989

Sec. 3 establishes a rebuttable pres .niptlon that would apply
to proceedings to terminate parental rights. The presump-
tion would be that the parental conduct that caused a child
to be adjudicated a child in need of aid is likely to con-
tinue without termination of parental rights if the parents
have fTuiled, without good cause, to participate 1iIn services
offered by the Department of Health and Social Services to
help them become better parents, or iIn equivalent services.

In Alaska, once a presumption is established, the opposing
party has the burden of proving that the nonexistence of the
presumed Tfact 1is more probable than its existence. Rollins
v. Liebold, 512 P.2d 937, $44,

With respect to the presumption described in sec. 3 of the
bill, the presumption, 1if established, would shift to the
parents the burden of proving that the parental misconduct
is not likely to continue even though they failed to partic-
ipate in rehabilitative services. Without the presumption,
the burden would be on the department to show that the par-
ental misconduct was likely to continue. With the presump-
tion, the department can shift that burden of proof to the
parents by concentrating on showing by clear and convincing
evidence that they failed to participate in rehabilitative
services. Regardless of the presumption and other evidence,
however, the court would still need to find by clear and
convincing evidence that the child was a child in need of
aid as a result of parental conduct.

Given these considerations, the probable effect of this
change in statutory language would be to indicate to the
courts and to the parents a legislative intent that the
failure to use rehabilitative services by the parents is to
be given great weight. The courts and parents might already
be giving these services this kind of importance, but these
statutory changes would ensure it.

Sec. 4 amends another general policy statement. This state-
ment occurs iIn connection with a specific chapter of AS 47,
the chapter requiring certain persons to report cases of
suspected child abuse. The change on lines 8 - 9 indicates
a legislative intent that preservation of family life is
important only to the extent that it is iIn the best inter-
ests of the child. While this changes the emphasis of the
policy statement, it is impossible to predict whether this
change will affect the outcome of actual cases.



Representative Johnny Ellis

Page 3
March 6, 1989

Let me note as one fTinal comment that the provisions of this
bill and its amendments do not necessarily apply to cases
involving Indian or Native children. Those cases are gov-
erned by the ICWA, a federal law. Where 1ts provisions agj.e
more strict, they supersede state law.

I hope this discussion is helpful to you. Please let me
know iIf I can be of further assistance.

TL :gc
WKG7/099



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY
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MnlISlop 3I(N)
(907) 4ftJ.J9V|
November 10, 1988
MEMORANDUM
TO: Representative Johnny Ellis

ATTN:  Jim Nordlund

FROM:  Patricia Young
Legislative An

RE: Involuntary Termination of Parental Rights--An Overview
Research Request 89.089

You asked this agency to provide an overview of approaches taken by other
states with respect to the involuntary termination of parental rights. You
wished particularly to know of states with criteria for involuntary termina-
tion which varies from the norm.

General Background

The I"S. Supreme Court held in Santoskv v. Kramer (1982) that the minimum
standard of proof required in termination of parental rights cases is clear
and convincing evidence of parental unfitness or inadequacy. In addition,
the petitioner must also prove that termination of the parent"s rights would
be in the best interest of the child. Traditionally, parents are held to have
a Ffundamental, common law right to the custody of their children Because of
the serious penalty that termination represents, this demanding standard of
proof has been deemed necessary, and courts have, in general, been
conservative about terminating parental rights.

The rights and preferences of the parent must be weighed along with the needs
of the child and a balance struck. What best serves a child®"s interests
rarely lends itself to a simple formula; however, clearly defined grounds for
termination provide needed guidance to courts and improve a child"s chances
for a permanent home. The mobility of individuals coupled with the dramatic
increase in out-of-wedlock births suggests that the best interests of children
would be best served by uniformity among states in their laws on the subjects
of terminating of parental rights, notice of termination, visitation, custody,
and withholding of consent to adoption. To this end, the National Conference

*In cases involving Indian children, a state must make its findings
beyond a reasonable doubt [25 USC 1912(f)(Supp V 1981)].
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of Commissioners on Uniform State Laws are 1inthe process of drafting the
"Uniform Putative and Unknown Fathers Act" (Attachment A).

Mark Hardin, director of the Foster Care Project, National Legal Resource
Center for Child Advocacy and Protection, made pertinent, specific suggestions
concerning termination proceedings 1in a letter to Myra Munson, Commissioner,
Alaska Department of Health and Social Services (Attachment B). According to
Mr. Hardin, there are cases in which somewhat less stringent standards of
substantive grounds for termination or notice are justified.Mr. Hardin
particularly recommends the following special cases which apply only to
infants 18 months of age or less and require a showing that adoption is in the
child"s best interest:

failure of an unmarried father to provide reasonable child support
within his ability to pay, or the failure to regularly visit the child
when able to do so;

disinterest in the child during the pregnancy of the mother; and
conception as the result of rape or incest committed by the biological
father.

Overview of Grounds for Termination of Pa-ental Rights

Attachment C contains three overviews ~f various aspects of the termination

issues. Extensive references to court decisions 1in various states are
included. Most states provide for termination of parental rights on grounds
of moral unfitness, serious and continuing neglect, or abandonment. Serious
physical, sexual, or mental abuse of the child ranks among the highest grounds
for termination. Mental 1illness, and drug or alcohol abuse are frequently
grounds for termination. However, diagnosis per se does not constitute
grounds. Termination generally requires a showing that the parent is unable
to provide proper care for the child and that the inability is likely to
continue for the foreseeable future. In most states, conviction of certain
types of felonies or extended imprisonment constitute grounds for termination;
however, 1incarceration per se does not constitute sufficient grounds. In some

states, parental rights may be terminated if the child has been removed from
the home for a certain length of time and there is little likelihood of
returning home within the foreseeable future. Some state: provide for termi-
nation 1if the parent is unable or unwilling to make adjustments or prepara-
tions necessary for the return of the child.
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I have also attached information from a National Conference of State
Legislatures (NCSL) survey of child welfare statutes and implementation
patterns compiled 1in 1986 (Attachment D). Attachment t 1is a copy of the
National Council of Juvenile Court Judges®™ "Model Statute for Termination of
Parental Rights."

Recent Notable Variations in Termination Proceedings

Alaska 1is the only state which provides for termination of parental rights
gained as the result of sexual assault or sexual abuse of a minor. Indiana,
New York, and Wisconsin statutes provide that notice to putative fathers is
not required in cases of termination of parental rights when rape is
involved. Minnesota, like many states, allows for termination of parental
rights if the parent 1is found to be morally unfit. Nevada has recently
added "failure of parental adjustment,” or the inability or unwillingness of a
parent within a reasonable time to correct conditions or conduct which led to
the removal of the child to the list of grounds for termination of parental

rights. Louisiana has enacted legislation which provides for the involun-
tary termination of rightsof a parent convicted of a felony under certain
circumstances. (See Attachment F for Minnesota, Nevada, and Louisiana
statutes.)

In addition to these statutory changes, the following rulings are of note:

The Arkansas Supreme Court, relying on the U.S. Supreme Court®s opinion
in Lehr v. Robertson (1903), has ruled that a putative father who is
ignorant of the existence of his child does not have to be given notice
of an action to adopt the child.

Acknowledging both a parent®s lackof fitness as a parent and the close
relationship between that parent and the children, the Montana Supreme
Court has held that although parental rights be terminated, contact be
maintained.

A County Superior Court in New Jersey has held that a father®s 30 year
incarceration for murder of his wife 1is sufficient to terminate his
parental rights. The court notes that although prior case law has
established the principle that conviction per se should not be grounds
for termination, the father®s imprisonment is the consequence of his
voluntary act, and he has thereby deprived his child of the regular and
expected parental functions of care and support.

The U.S. Supreme court has recently upheld the California Civil Code
which authorizes termination of parental rights in cases where the
parent has been convicted of a felony, the nature of which proves the
unfitness of the parent.

I hope that this information is useful to you. If you have further questions,
please call.

Attachments
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89.22  Termination and the Beit Inleretlt of the
Child

Willi lew rxirplinni.l" ilirtr mini tie .1 ihowilig itui IrtmiiMlinii n in lAe
4/i( mrer/io ii/ ihr (Mil. in addition in ihr riijbInliinrm nl ipeulii grounds
uniteatiiiic th/1 j (hitil cantin’ be reiuinnt Inline Hni iwo-step/luhin iiulmJ
mg tmili a specific ground mil ihcn in itiqunv concerning the ben inlririii
ot the thild rm> be requited lie slaiuie™* nr bv tasr law /’»

In deciding whether iriminilion mil be in the child * ben inirietit, cniiiu
connder the likelihood ihai lermiiutiiin ccill leid io a better, inure itible
placement for the child. the prospect nl jdoptioii of the child i» often 4 lev
fictor. Evidence thit a ipetific idopnve home hit been selected n probihlv
not icquired!ind n ollen premiture, given dial the purpme of lermitiition
n to free the child for idoplion. jnd lerini/unon ind /doptior ire two(jnlirict
legal proceites. Tlie likelihood ol adoption can otien be demonstrated
through evidence that nmilar children are regularlv and eipedmouilv adopt-
ed. for etample through the teinnionv of an adoption ipecialin. Some court!
have elected to review the caie alter termination n granted to eniure that the
agencv n making reaionable efforts to place the rhild for adoption Federal
law requires periodic review heanngi for the entire length of time a child
remami in agenrv care, even after termination

At the termination proceeding!, courti mav alio consider whether adoption
Il a deniable opuon for the child «** Thu n not alwavi the caie For example,
termination mav not improve the child'i chancei for a permanent home. The
child mav be living in the home of a long term caretaker, luch at a relative, who
Il unwilling or unable to adopt the child, and the child mav be at mk of

and hu ibiluv lo piovide lupporti. 1* n Adoption o( V IT 16? Pa 18. 554 A.’d VA
119761 ftrrmmijiion reluied where father demomiraied interest in m-nnutning a paren-
tal rrlatiomhip with hi* ion. bui agencv made u impomble for him to locate hn tom
,TT Ser. eg mIC Code Ann | 16-2355 f19781 lonlv urminanon ground n ben iniemti
of live child/
e* Se eg. Tea Well Cede Ann tit 2. 1150221 (Vernon 1981)

Se eg. Chantev v Depanmem of Human Revourcei. 156 Ca App 818.274 SUd
728119801 (toun muit connder parenul fault or incipatiiv maddition io ben imereti
of childi

"lee eg. /»rrDept of Pub Well io Divprnir wuh Content lo Adoption. 121 \E2d
78 illati 19811

11 lev eg. fv teAdoption nl Seilner 02? P2d 456i0OUa Ct App 1?8]| (final decree
of adoption tan he enteird onlv after ihoroogh investigation of adc-pme parenin

<=>42 |SC |67Si3i(BI

Hardin, /real /Yneneil rfy/ieai U fiA-ewr /'ewivwi rer lAiiiiea ia gau/r lu-i m
Fonrr Children in ihe Count 129)5 (5f Hardin cd 19HII

r~+

x =S _jl

i? ii Aworiius if*

vubvianual rinrilional liarin il leuinved lioin litai plai ruieiil 1lie ifiild mav fie
iiualtrrablv op|Hivetf in ihr adnfillnn Some tiairt tetpiue that i<iildrrn ol a
certain ugr mineiil inadoptionMm. atime anil poiinvr relaor aiiiup mat
rani beiwren die parent and ilnltl wintfi ilvoiild lie mailllamed r e t 1l nigh
ihr thilil iannul lie rriurnrd home

Open adoption, or adoption wiili viiiialuili riglm lot Ihe biulogi.il patrols,
nblirigi. grandparenti. or oilier inilivuluali with wliorn the thild hat vloir tin,
mav be an important option, eiprcullv lor older ihildrrn whine lanviv tela
ittmihipt hair developed over rime tins allcrnaiive rriav not In legallv
available in all jurisdictions **

Oilier tvpnol platrmenli whitli would nor retjuire alermmalion ol paierual
rigbti mat alio Ire tonnderrd at allemanvri fo adoption Ilhe |uvemlIr toun
mav have the power to create a legal guaidiamhip or lo give legal tuilodv to
an individual initrad of Irreing ihr thild for adoption 1,1 laang-term loner care
li another placement option the court mav rounder/=* when ' e thild cannot
be relumed home but where adoption n not a latnlactnrv allemaiivr vev

Adoption

§9.23 Introduction lo Adoption

Adoplion n the IrgJ piocrtt through which a child Intel legal net with
hit or tier biological parerill and acquires nmilar legal tin wuh adopfivr
parrntl <* lhe adoption proceii n governed hv italulr m rverv uale inue
adoption wai not recognurd under English tmnmon law f*1

An adoption proceeding n initiated by petition, which genrraflv muit be
filed bv the prospective adoptive parentswhere there have been prior

ire eg Wn VII Ann [I»8411Ilh| (Well 19791
r** See generallv Clausen .Ifrrnvarne few/ Trrm I-iv-wwd ui ISutecung Chiidreo
Ilhroughih Legal Svurui t451ABA 19811. Baron. Fannc 4 Soonlv fyn .iitta* 21
Soc Work 9- 11976. Hartfvi. mfw* note 285 ai 175-75. ia* fills Model Stair
Adopuon Act, 45 Fed Keg 10622 (Feb 15. 19801
See eg. Browning e Tarwaier. 524 rid 1155 (Kan 1974)
r*1See Hardin, .v~v (vote 285. at 150-57
M 144-50
» U 129-55. 144-50
f* See generallv H Clart. The Law ol Dometoc Kelationv 602.71 11968). A Kadu-
dun. Child Welfare Serines 465-582 (19801
in See generallv L Cote fgiwanv h" (A-ptmv Sennet. m fosier (hddien in .lie
Count 449 451 VI 51 Hardin ed 19*51 Clari. itft _note 290 ai '*'2-05 (loon,
haduvhm. ..*e« note 290 at 4b5-«9 II*»«Jl. ISesvet. TKEffuumal Sa<<v»*\;\/ 47
Itevov lav *r latias 2) | am|. 448-60 (1972)
“nla* eg.CalCn Lode |226lWest 19821. Conn Cen Stai Ann II50i.au IlIWesi
19811
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NATIONAL COUNCIL OF JUVENILE COURT JUDGES

Model Ststute for Termination of Parental Rights

PERMANENT CUSTODY

SEC |

The purpose of this act is to provide a Judicial process for
the termination of all parental rights and responsibilities in
situations set forth in this act. to delineate mandatory, but
not exclusive, criteria for judicial consideration; to
acknowledge that the time perception of children differs
from that of adults; to provide stability in the lives of
children who must be removed from their home and to make
the ongoing needs of a child for proper physical, mental and
emotional growth and development, the decisive con-

.sider.'Uons in permanent custody .proceedings, .proceedings,

shall be civil in nature and governed by rules of civil
procedure.

SEC. 2

(a) The Court of juvenile jurisdiction has exclusive and
original jurisdiction to terminate the rights and respon-
sibilities of parents of any child under 18years of age found
in the State for the reasons and circumstances set forth in
Section 12

(b) Where the Court has terminated the rights and respon-
sibilities of parents, and has placed custody with a public or
a private agency fur aduptlve placemen, the Court shall, at
least yearly, as long as the child remains unadopted, review
the circumstances of the child to determine what efforts
have been made to assure that the child has been adopted.

If the child has not been placed in a home for adoption, the
Court may enter such orders as it deems necessary to
further the adoption including placement with another agen-

cy.
SEC 3 PETITION

(1) fa i The petition to terminate parental rights and all

subsequent Court documents in the proceeding shall be sub-
titled “ In the matter of ,a child." The petition
shall be in writing and verified. The petition may be filed by
a peace officer, Juvenile Court counselor, officer of the
Court or employee of any public or private licensed child
caring agency, or. with permission of the Court, by any in-
terested person.

(b) A petition filed by a peace officer. Juvenile Court
counselor, officer of the Court, or employee of a public or
private licensed child caring agency may be on information
and belief of the petitioner. In all other cases the petition
shall be on the personal knowledge of the petitioner.

(21 The petition shall set forth in ordinary and concise
language such of the following facts as are known and in-
dicate any which are not known:

(a) The name, age, and residence of child.

(b) The facts which bring the child within the jurisdiction
of the Court as provided in Section 12

<cl The name and residence of the child's parents, guar-
dian. lawful custodian and person presently having physical
custody of the child

id) That the petition is for the purpose of divesting all
parental rights

if) Die Court may for good cause suppress the address of
any party

SEC 4SUMMONS. ETC.

(1) Upon filing of the petition summons shall be issued

foilhwilh on ail persons required to be named in Sec 3 (2)
<o),
; 42) A copy of Die petition shall be attached to the summons
in ail cas<ts other than service by publication. Whep served
by public; lion, the notice shall contain a statement of the
substance of the facts. All summons shall contain a state-
ment to th-; effect dial the hearing is foi the purpose of ter-
minating parental rights.

3) The summons shall require the person or persons who

have physical custody of the child to appear personally and
bring the child before the Court at the time and place stated
in the summons Where, at the Court's discretion, it is deem-
ed in the interest of the child that he need not be brought
before the Court, the Court may so indicate. The summons
shall be served at least 72 hours before the lime set for the
hearing and a copy of the petition shall be served together
with the summons, and shall be made in the manner provid-
ed in the rules of civil procedure.

SEC 5SERVICE OF SUMMONS, ETC.

(1) Service of process shall be made according to the rules
of civil procedure of the state.

SEC. 6 COMPLIANCE WITH SUMMONS

(1) If any person named in. and properly served with sum-
mons. shall without reasonable cause fail to appear or, when
directed in the sumi ions, to bring the child before the Court,
then the Court may issue a bench warrant for such person,
directing that he be taken into custody and brought before
the Court.

'(2) If the summons cannot be served or if the person to
whom the summons is directed fails to obey it, the Court
may issue an order to take the child Into protective custody.

SEC. 7

(1) In any proceeding for terminating parental rights or
any rehearing or appeal thereon, the Court shall appoint an
attorney to represent the child as his counsel and guardian
ad litem.

(2) If the parent, or parents of the child desire to be
represented by counsel but are indigent, the Court shall ap-
point r-n attorney for such parent or parents.

6-14-77 PubInOtd by The Bureau of National Allan*. Inc. 7
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-1 Injin proceeding* under th» art (he )Und.ird of proof
(u he jildutrd m .ill proceeding* In terminate liir rights ami
rvsponxihilitie* nl parent* dull tie » preponderance ol Uie
evidence

SKI*F

111 Nil doctor patient privilege may be invoked with
respect to hospital or medical records pertaining to any ill-
ness. trauma incompelency, addiction to drukKs or
alcoholism of any parent

she to

The record ol the testimony of the parties adduced in any
proceeding terminating parental rights and responsibilities
to a child shall not be admissible in any civil criminal or any
other cause or proceedings in any Court against a person
named as respondent for any purpose whatsoever, except in
subsequent proceedings involving the same child or
proceedings involving the same respondent, under the above
sections

LSKC .1l ivV-.V* «V/ V' W %
. Kl .

ill The Cou.k may conduct hearings in an informal
manner and may adjourn the hearing from time to time
Stenographic notes or other verbatim reports of the hearing
shall be taken and such record shall be stored as a perma-
nent record of die Court.

1T, % - N *

, Y
StC. 2 TERMINATION OF PARENTAL RIGHTS

111 The Court may terminate parental rights when the
Court finds the parent unfit or that the conduct or condition
of the parent is such as to render him/her unable to properly
care for the child and that such conduct or condition is un-
likely to change in the foreseeable future. In determining un-
fitness. conduct or condition the Court shall consider, but is
not limited to the following:

fa» Emotional illness, mental illness or mental deficiency
of the parent, of such duration or nature as to render the
parent unlikely to care for the ongoing physical, mental and
emotional needs of the child

> Conduct towards a child of a physically, emotionally or
sexually cruel or abusive nature.

(c) Excessive use of intoxicating liquors or narcotic or
dangerous drugs,

(d) Physical, mental or emotional neglect of the child.

<g) Conviction of a felony and imprisonment.

(f1 Unexplained injury or death of a sibling,

tgi Reasonable efforts by appropriate public or private
child caring agencies have been unable to rehabilitate the
family.

(2) Where a child is not in the physical custody of the
parent, the Court, in proceedings concerning the termination
of parental rights, in addition to the foregoing, shall also con-
sider, but is not limited to the following:

</rcie
»

MODEL ACT

meFailure to provide rjtv >f pjv ,i re.mn.iblc portion of
eiuh-.liiule pli.Mt.il i ,ire imi maintenance where tustody is
lodged with others

tbi Failure to maintain tegular visitation nr other contact
with the child as designed in a plan to reunite the child with
lhc parent

(i t Failure to maintain reasonably consistent contact
arid or communication with child

id i lurk of effort tin the part of the parent to adjust his cir-
cumstances conduct or conditions to meet the needs of the
child

i.11 Where a child has been placed in foster care by a Court
order or has been otherwise placed bv parents or others into
the physical custody of such family, the Court shall in
proceedings concerning the termination ul parental rightj
and responsibilities consider whether said child has become
integrated into the foster family to the .*tent that his
familial identity is with Ih.v family, and said family or per-
son is able and willing to permanently so integrate the child
In such considerations, the Court shall note, but is not
limited to the following

(ai The love, affection and other emotional ties existing
between the child and the parents, and his ties with the in-
tegrating family
- (b) The capacity and disposition of the parents from whom
he was removed as compared with that of the integrating
family to give the child love, affection and guidance and con-
tinuing the education of the child

(cl The capacity and disposition of the parents from whom
the child was removed and the integrating family to provide
the child with food, clothing, medical care and other
physical, mental.and emotional needs. - * .

(dl The length of time the child has lived in a stable,
satisfactory environment and the desirability of maintaining
such continuity.

(ei The permanence as a family unit of the integrating
family or person

(fi The moral fitness, physical and mental health of the
parents from whom the child was removed and that of the in-
tegrating family or person.

(gl The home, school and community record of the child,
both when with the parents from whom he was removed and
when with the integrating family.

<hi The reasonable preference of the child, if the Court
deems the child of sufficient capacity to express a
preference.

HI A y other factor considered hy the Court to be relevant
to a particular placement of the child.

(4) The rights of the parents may be terminated as provid-
ed herein if the Court finds that the parents have abandoned
the child or the child was left under such circumstances that
the identity of the parents is unknown and cannot be ascer-
tained. despite diligent searching, and the parents have not
come forward to claim the child within three months follow-
ing the finding of the child.

(5) In considering any of the above basis for terminating
the rights of a parent, the Court shall give primary con-
sideration to the physical, mental or emotional condition
and needs of the child,

Family Law Reporter-Rolen-nct Fila



MEMORANDUM State of Alaska

Eileen Self fIAE February 27, 19P9
Aide to Representative Ann Spohnholz
FILE NO

TELEPHONE NO

UB 175 - An Act Relating

HU SUBJECT
to Programs and
Proceedings Concerning
Children

FROM

Rarbara Prink
Deputy Public Defender

The attached memo 1is in response to your request, fcr comment on the
above-referenced proposed legislation. The memo was prepared by one of our
lawyers, P.. Scott Taylor.

Do not hesitate to contact our office if you need further information and
rlease let us know when hearings are scheduled concerning this proposal.

BB:sh
Attachment



MEMORANDUM State of Alaska

A
Barb Brink February 27, 1989
utr no
HEHNE NO
M**IM Scott SUEC HB 175

The substantive effect of this bill iIs to create a
rebuttable presumption iIn a termination proceeding of a
likelihood that the parental conduct that resulted iIn the
child being in need of state aid will continue. Ostensibly,
this change would make it easier for the state to meet its
burden of proving "by clear and convincing evidence that the
parental conduct i1s likely to continue to exist iIf there 1is
no termination of parental rights.” The amendment to AS
47.10.080(c) 1i1s ill-advised as i1t violates parents®™ due
process rights, does not comport with the federal standards
of the Indian Child Welfare Act of 1978, and will have the
practical effect of complicating and prolonging litigation.
These reasons for rejecting the proposed amendment are
further outlined below;

1. A natural parent"s "right to the companion-
ship, care, custody, and management of his or her children
IS an iInterest far more precious than any property right.”
Santosky v. Kramer. 455 U.S. 745, 758-59, 102 S.Ct. 1388, 71
L.Ed2d 599 (1982). The right of parents to the care,
custody and control of their children "is an important and
substantial right protected by ... both the United States
and Alaska Constitutions.”™ Matter of S.D.. Jr. . 549 P.2d
1190, 1200 (Alaska 1976). In Santoskv the Supreme Court
recognized that parents have due process rights at a
termination of parental rights proceeding. Similarly, the
Alaska Supreme Court has acknowledged that due process
dictates that the state (the Division) carries the burden of
proving i1ts allegations by clear and convincing evidence.
K.T.E. v. State. 689 P.2d 472, 476 (Alaska 1584). By
creating a presumption of continuing parental conduct, the
proposed amendment would unconstitutionally shift the burden
of proof from the Division to the parents.

2. The majority of termination proceedings in
Alaska i1nvolve Native children. For termination of parental
rights of a Native child, the Indian Child Welfare Act
(ICWA) requires "evidence beyond a reasonable doubt"™ '"that
continued custody of an Indian child is likely to result in
serious emotional or physical harm.” 25 U.S.C. Sec.
1912(F). Amending AS 47.10.080(c) will not affect most
Alaska termination proceedings, since the ICWA pre-empts any
lower standard for termination under state law.



3. In the remaining non-Native cases, to which

the amended standard would apply, the process of creating
the presumption will further complicate and prolong the
proceedings. Under the present scheme, the court orders an
appropriate disposition under AS 47.10.080(c). A treatment
plan to promote reunification is agreed to by the parents
and the Division without further court intervention. The
state has the option of petitioning for termination as the
disposition under subsection (c). The proposed amendment
would require a court determination of what services are
appropriate for reunification. Additional proceedings would
be necessary with litigation over what services are
appropriate, whether sufficient assistance was provided by
the Division, whether there was substantial participation in
services or whether there was good cause not to participate.
By iInterjecting the need for additional court proceedings
and findings over these new potentially divisive issues, the
proposed amendment would ironically prolong the termination
process, a result which is almost never in the child"s best
interest.

Recently, 1In considering this section, the Alaska
Supreme Court concluded, "The statute is as specific as It
can usefully be, even though its application requires
interpretation. We believe that the scheme accomplishes its
purpose of protecting children, while balancing the parents®
interests and still allowing reasonable flexibility for the
exercise of discretion iIn the individual case.”" R.C, v,
State. DHSS. 760 P.2d 501, 506 (Alaska 1988). The supreme
court is probably right; making the statute more specific
will make i1t less useful.

The bill purports to emphasize that the best
interests of the child must be considered. But termination
proceedings are part of the dispositive phase of a
children®s case where consideration of the "best iInterests
of the child"” 1i1s already mandated pursuant to AS 47.10.082.
The only change the bill will effect i1s to further
complicate the process of terminating parental rights; a
change which is clearly not 1n the children®s best
interests. | agree with the supreme court that the current
statute i1s as specific as it can usefully be. There iIs no
reason to change it, especially iIn a way that raises more
issues for litigation while contravening parents due process
rights and the Indian Child Welfare Act.



DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF FAMILY AND YOUTH SERVICES

PERMANENCY FOR DEPENDENT CHILDREN
AN INNOVATIVE PROJECT
March 1909

Every child shot Id have the right to a permanent and safe home.

DOES EVERY CHILD HAVE A PERMANENT HOME?

No! At any time in Alaska 900 to 1,100 children are iIn out of home
care. Today, there are 222 children in the custody of the State
of Alaska who have been iIn continuous out of home care for more
than two years.

Although most children iIn custody will return to their own homes,
for some, termination of parental rights is the only way they will
ever have c chance for a permanent family. A quick survey through-
out the state revealed that there have been approximately 35 cases
of nonvoluntary terminations of parental rights during the past 18
months. There have also been five guardianships, 17 relinquish-
ments, and there are approximately 50 cases pending termination.
Some parts of the state have not had a termination of parental
rights case before the court for ten years.

More must be done to assure a permanent home for every dependent
child. Better assessment and focused treatment are needed to help
the child"s parents, and, when that is unsuccessful, faster, more
definitive action iIs needed to make a permanent, substitute home
possible for the child.

WHAT CAN BE DONE TO ASSURE PERMANENCY FOR CHILDREN?

The Division of Family and Youth Services (DFYS), together with the
Department of Law, 1is launching a new project, Permanency for
Dependent Children (PDC). This project will be implemented in
Nome, Bethel, Barrow, Fairbanks, Juneau, Anchorage, and Ketchikan
by July 1, 1989. Training to prepare staff will occur in June.

The goals of PDC are to speed up recognition of those cases 1In
which termination of parental rights, or another permanent plan,
should be pursued and to reduce delays iIn court action necessary
to achieve the permanent plan. There are many components to
achieving these goals;



PEunnmMicy-Lor -Dependent <HhliLIdion 2
March 1909

Permanency PJanning Court Specialists -

At least one permanency planning court specialist will be
identified and trained in each of the offices listed above. The
social workers will be trained as a team so that standardized
procedures are developed statewide and so that these specialists
have special support for their work.

The court specialists will conduct periodic reviews of all cases
in which child has been iIn custody for one year or has been
removed T -m paron.al care and placed in foster care more than
once. The specialists will also bo available to consult and assist
regarding any child"s case where the caseworker or supervisor
believes that a permanent plan other than return to the parents may
be needed.

In those cases where the parents are not actively involved and
progressing, a team decision will be made about whether continued
effort with the parents is most appropriate or termination of
parental rights should be pursued. In the former cases, further
review will occur quarterly to be certain that no "drift" occurs.

In situations where termination of parental rights is identified
as the most appropriate permanent plan, the permanency planning
court specialist will be responsible for preparing the case for
presentation to the court. The specialist will prepare chron-
ologies of events, organize the evidence, interview and prepare
witnesses, i1dentify and prepare expert witnesses, and generally
assist the ongoing caseworker and the assigned attorney.

Freeing a child for adoption requires the court to terminate the

most precious relationship In our society — that between parent
and child. Preparation for these proceedings is extraordinarily
demanding, time consuming, and stressful. By assigning special-

ists, we expect to eliminate delays which occur when ongoing
workers are trying to balance this kind of preparation with their
day-to-day obligations to respond to the needs of children,
parents, and foster parents. The added expertise the specialists
can bring to consultation about ongoing cases will also help less
experienced workers Improve their assessment and treatment skills.

Training regarding Permanency Planning —

In conjunction with the Department of Law, training and orientation
for all new social workers will include iInformation concerning
legal standards for termination of parental rights, documenting
events and services offered throughout a case, and assessing when
termination of parental rights or another permanent plan should be
pursued.
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Updates on these subjects will be included iIn periodic training for
all of the social workers. This will help keep skills current and
offer an opportunity to iIncorporate the findings of the permanency
planning court specialists about how best to prepare for court
proceedings when they are required.

Specialists will be trained as a team. Their training will focus
on legal and child welfare 1issues associated with permanency
planning. The training will include iInformation on how to conduct
case reviews, assessment of treatment plans and progress, weighing
permanent plan alternatives such as guardianship, adoption and
long-term foster care, and preparing for comolex legal proceedings.

Department of Law Participation —

In the Fairbanks, Anchorage, and Juneau offices of the Attorney
General, arrangements will be made to make attorneys available to
assist with training the DFYS specialists and to consult with the
specialists and take cases to court. In the other offices, the
Assistant Attorneys General assigned to represent DFYS will be
offered support and consultation from the three larger offices, as
needed.

In Juneau, a paralegal position, which i1s currently not filled,
will be dedicated specifically to child in need of aid termination
proceedings.

In Anchorage, the 1990 budget request includes the addition of an
attorney and a paralegal to the human services section. Both of
those positions will be dedicated to children®s proceedings—
including consultation with other attorneys handling termination
cases. The attorney specialist will also be responsible for
developing and implementing the monitoring and evaluation system
for all child protection attorneys®™ cases in Anchorage.

Fairbanks attorneys will continue weekly staffings on all pending
cases. The Fairbanks office has been 1involved in vigorously
pursuing termination cases for quite a period of time. They will
participate iIn concerted monitoring of cases, and evaluation of
this new statewide effort.

HOW WILL BE KNOW IF WE ARE SUCCEEDING?

No later than August 15, 1990, a report will be jointly issued by
the two Departments on the project”"s Tirst year of operation.

In developing this project, DFYS gathered significant information
about the status of permanency planning i1n Alaska. With the
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Department of Law, we closely examined statutes concerning
termination of parental rights and the many perceptions about per-
manency planning and "the best interests of a child."” The
information we have gathered is set out here as the starting place
for the project evaluation, which will be described iIn the August

1990 report.

The annual report will 1include an analysis of the iImpact the
project has had on achieving a permanent plan Tfor the children
presently in placement more than two years. It will address the
project®s 1iImpact on reducing the average length of time before a
permanent plan is achieved for all children in out of home care.
It will also include findings about what works and what doesn"t and
plans and recommendations for further action.

WHY SHOULD WE START THIS PROJECT?

--- What 1is happening to children iIn the custody of the
State of Alaska?

.-- Are plans for permanency being made iIn a timely
manner?

.- - What 1is the Division of Family and Youth Services
doing to prevent foster care drift?

--- What i1s iIn the best iInterest for each child?
--- Are permanent plans being finalized for children?

... What are the barriers to quality care for children
in State custody?

For several hundred children, the answers to these questions are
vital elements iIn their day-to-day survival and their future well-
being. These are questions considered by policy-makers, legis-
lators, judges, social workers, guardians, and DFYS. These are the
questions that drove us to the conclusion that we needed more
focused attention than had previously been devoted to permanency
planning i1n Alaska.

Even after a child has been removed from his or her home, the
child®s immediate safety is not assured. Without continuing appro-
priate service for the child and the family, the child iIs at risk
of victimization by the protection system. Immediate and long-term
goals are necessary for each child who is removed from his or her
home. The nationally recognized term for this type of planning 1is
"permanency planning.”
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WHIAT IS PERMANENCY PLANNING?

Permanency planning for children is a concept, a philosophy, and
the desired outcome of DFYS iIntervention with a family. In prac-
tice, permanency planning begins with the first act of intervention
by the agency. Each child"s situation iIs assessed In two ways;
1) Therisk of harm to the child In his own home 1is determined.
2) The fTamily iIs assessed to identify needed changes so the family
can provide safe, nurturing care for the child.

Through permanency planning, the goal of safe, stable care 1is
achieved individually for each child:

1. When the child®"s family can be rehabilitated in a
reasonable period of time, the permanency planning
goal 1is to reunite the child with his family;

2. When the potential for reuniting a child with his
family exists, an interim placement should be found
which "could be permanent” if the attempt to reunite
the child with his family 1is unsuccessful. Future
planning In this direction reduces the number of
placements the child must experience;

3. Sometimes adoption is best for the child and is pos-
sible when the child®"s parents®™ rights are termin-
ated iIn court;

4. When the child®"s family cannot be rehabilitated and
relatives can provide a safe, nurturing environment,
a permanent relative placement may be the plan;

5. For Alaskan Native children, relatives and tribal
members must be considered, and are usually most
appropriate to provide the needed permanent place-
ment;

6. Foster families frequently are willing to provide
permanent care to a child who cannot be freed for
adoption and has no relatives who can provide safe
and permanent care;

7. Guardianship is also an avenue for permanency which
does not require termination of parental rights.
Relatives, tribal members and foster families can
be named guardians.
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WHERE ARE WE IN MEETING PERMANENCY PLANNING GOALS IN A TIMELY
MANNER?

According to a recent analysis (data from December 1985 and the
most recent analysis iIn January 1989), approximately 21% to 23% of
the children iIn state care have been there for more than two years.
In Washington, Maine, and Massachusetts the statistic is 30%, 51%
and 31%, respectively. Alaska has a lower percentage rate. How-
ever, TfTor the 222 children in Alaska who have been iIn substitute
care for more than two years, timely permanency planning has not
occurred, and for the 33 children who are between the ages of two
ana five, out of home care represents the majority of their life
sgq?a The following chart shows the region, age, and sex of these
children.

1 REGION AGE AND SEX TOTAL
2-5 vrs, 6-10 yrs. 11-18 wvrs.
M 1F M 1F M 1F
1 Western 2 16 4 16 3 4 25
1 Northwestern 1 1
1 Northern 11 7 15 8 118 39
1 Southcentral 12 115 18 113 32 141 131
1 Southeastern 1 4 11 10 110 26
I Totals 15 ;22 33 125 54 173 222
37 58 12;-

Alaska also appears to be doing a better job than some of the other
states by not "losing™ children for years in the system.

At the same time, the number of moves a child makes from foster
home to foster home and from the child®"s home to a foster home is
a measure of the quality of care the child is receiving from the
"'system™. In 1985, 74% of the children iIn DFYS custody had been
in at least two placements and 25% had over five placements.

[ S S
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In comparison, New Jersey reports that 45% of their children 1in
substitute care have had only one placement. However, the other
55% represent multiple placements. Washington State®s data for FY
6G i1ndicated that of the 5,745 children placed, 3,858 (6/%) re-
ceived one placement each; 1,114 (20%) received two placements;
711, three to five placements; and 62 children had received more
than six placements. The Division®s program goals include reduc-
ing the number of placements tor each child as well as reducing
the length of time iIn placement for children.

HOW DO STATUTES AFFECT THIS PROCESS?

State and federal statutes define standards of proof for termina-
tion of parental rights: state statute mandates clear and convinc-
ing evidence that the parents®™ conduct is likely to continue. The
Indian Child Welfare Act mandates evidence beyond a reasonable
doubt that continued custody by the parents is likely to result in
serious physical or emotional damage to the child and proof that
active efforts have been made to offer remedial services. The
statutes do not give time frames for the filing of a petition to
terminate parental rights.

Both the parents®™ ability to change and to meet the child"s needs
are key elements. Although there are barriers to the timely
planning for children 1iIn custody 1i1n Alaska, the statutes are
rarely, 1f ever, the barrier. Ideal progression is dependent on
the resources and skill of staff iIn the state agency, the com-
munity"s resources for assisting the parents to learn to care for
their child and to overcome the parents® problems, the skill and
availability of the state"s attorney, and the wisdom of the court.

Permanent status for some children can be achieved only through
the termination of their parents®™ rights. State and federal
statutes give the legal rules and structure to the courts and the
state agency to use iIn deciding when the termination of parental

rights can be granted:

AS 47.10.080 (c)(@ provides that by order, upon a show-
ing in the adjudication by clear and convincing evidence
that there is a child In need of aid under AS 47.10.010
@ (@ as a result of parental conduct and upon a showing
in the disposition by clear and convincing evidence that
the parental conduct is likely to continue to exist if
there 1s no termination of parental rights, terminate
parental rights and responsibilities of one or both
parents and commit the child to the department or to a
legally appointed guardian of the person of the child,
and the department or guardian shall report annually to
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the cout®L on efforts being made to find a permanent
placement for the child.

The Indian Child Welfare Act {1*.L. 95-608) provides Iin
pertinent part that no termination of parental rights
may be ordered in such proceeding iIn the absence o! a
determination, supported by evidence beyond a reasonable
doubt, including testimony of qualified expert witnesses,
that the continued custody of the child by the parent or
Indian custodian is likely to result in 3erious emotional
or physical damage to the child.

The Adoption Assistance and Child Welfare Act of 1980
(P.L. 96-272) provides iIn pertinent part that effective
October 1, 1983, 1iIn each case, reasonable efforts will
be made (A) prior to the placement of a child iIn foster
care, to prevent or eliminate the need for removal of the
child from his home, and ([B) to make i1t possible for the
child to return to his home; and it provides or the
development of a case plan (as defined in section 475(1))
for each child receiving foster care maintenance payments
under the State plan and provides for a case review
system which meets the requirements described iIn section
475(5)(@B) with respect to each such child.

The term "case plan® means ... a plan for assuring that
the child receives proper care and that services are
provided to the parents, child, and foster parents 1iIn
order to improve the conditions iIn the parents® home,
facilitate return of the child to his own home or the
permanent placement of the child . . . 475(5) The term
"case review system®™ means a procedure for assuring that

. (B the status of each child is reviewed period-
|cally but no less frequently than once every six months
by either a court or by administrative review . . . 1in
order to determine the continuing necessity for and
appropriateness of the placement, the extent of com-
pliance with the case plan, and the extent of progress
which has been made toward alleviating or mitigating the
causes necessitating placement in foster care, and to
project a likely date by which the child may be returned
todthe home or placed for adoption or legal guardianship
an
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WHAT IlIl IN THE BEST INTERESTS OF A CIHIIL.1)?

This question elicits emotional, philosophical, societal, tribal,
and sometimes religious responses which are different for every
child whose needs have not been met by the child®"s parents. Tho
court ultimately may have to provide the answer for many children.

Wo believe it is iIn tho best interest of every child to bo loved
and cared for by the child"s own parents. Unfortunately, even with
help to the parents, this IS not always possible. The "reasonable
efforts™ requirement of tho Adoption Assistance and Child Welfare
Act of 1980 recognized, on a federal level, the bond which a child
has with his fTamily and the importance of maintaining that bond.

The Indian Child Welfare Act has similar requirements. Both
federal laws, like Alaska State law, recognize, however, that this
goal may not be attainable for every child. When it 1S not,

another permanent family must be found for tho child.

FINALLY —

We will need lots of help to make this project work. We must have
enough social workers and lawyers. Treatment providers must
recognize the urgency. Tribal advocates and Native organizations
must be included so we have the best possible support for parents
of Native children and help finding and supporting the most appro-
priate substitute placements, when that is required. Guardians ad
litem must advocate vigorously.

Meeting the goal of a permanent, home for every chiia requires
difficult decisions and painful choices. Most important, we need
the commitment of every Alaskan to meeting this goal.
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For moro information, please contact:

Yvonne M, Chase, ACSW

Diroctor
Division of Family and Youth Sorvices

P.0O. Box H-05
Juneau, Alaska 99811-0630
(907) 465-3170

and Youth Sorvicos

Cassinis ionor
Dcpartr.ent of Health and
Social Services

pate: BK/ZTrT
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PROGRAMS AND PROCEEDINGS RELATED TO CHILDREN
The Alaska Foster Parent Association supports this
legislation. Sections one, two and four contain long

needed corrections to current statutes.

Soction three contains language relating to ternination
proceedings that appears to oake termination of parental
rights, when appropriate, easier for the state to
accomplish. We do have reservations about this specific
language. Movever. 1In our contactswith legislators and
legal professionals it would seem that there is about an
equal opinion concerning this languago and possible
alternatives. It 1is our position that ve agree with the
Intent of the language and iIf the [legislature chooses to
uphold rebuttable presumption, ve Tfeel ve can only concur.

We agree vhole-hcartedly vlth the enhancement of the best
Interest of the child that this [legislation vill provide.
Hopefully, it vill give the courts In the state of Alaska

a vehicle to provido children a permanent setting that Is

conducive to their veil Dbeing and emotional and physical
development. Wo cannot overstate the Importance to children
of a loving, nurturing family that they can call their ovn.

It should be considered, vhen termination Is necessary, that
one of the factors of determination should be the age of the
child. Two years 1is not a long time to a teenager, however,
to a TfTo~r vyear old toddler It is half of their life! For
extremely young children developmental years are crucial and
the need for beneficial bonds vith adult parents can have

far reaching effects. For very young children vho«e
families have an unfavorable prognosis, the decision to
terminate parental rights should not be delayed

unnecessarlly.

Also, in discussing termination, ve Teel that the concept of
open adoption should be considered vhen It can be accomplished
without endangering the child or the child"s new family.

Miriam Sumner Frank H. Wasmer
President Vice President
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Alaska State Legislature

HOUSE OF REPRESENTATIVES

R<tptOBentattvm Ann H. Spohnholg

District 1 Spat A P O. Box V
Slate Capitol
Juneau. Alaska
*65-2*35
MEMORANDUM
TO: Meobers of the House HESS Coraltt/.

FROM: Representstive Ann Spohnholg m W
DATE: March 10. 1989

REt Attached connenti

OorInA discusaion of 11817} At yesterday's seetlng of tho HESS
Coralttee. one of the young people in the audience passed or tho
attached coraents. I was auved by his atatosent and wanted to
ehare It with you.

The young sran'a na»e Is Tony Boykin, he is a student at East High
School In Anchorage, and he was one of a grojp of students In
attendance at yesterday's oeeting as part of his participation In
the CloselLp Prograa.

n
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During tho time 1"vo sat here and listen to this meeting, |1 haven®t heard

anyone try or tell the kids side of It. Boforo yoi/ start making parallels and

making any other movou, Yyou should have your exports talk to kids becauso tho

things wo Kkids toll other kids aro the sumo things they will nnvor toll a

export because an export la not a friend hut a person wanting to help so

that they listen but don®"t fool the pain with tho kid. In shorter wordu,

system doesn’t work because the kids don’t understand why there

11vos

controlled by rulos and strangers that don’t lovo them and only about

smoothly the system works. All I’m trying to say Is talk to the Kids

listen and Tfeel.

bad

tho

aro

how

and
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RE: FOSTER CARE ISSUES: Plcarie 1lot mo, Jloanlnu Brown - Pouter Mom,
voice my opinion on thin bill I linvu been at your

hearings and listened to testimony regarding HH 175 As a foster

parent of long standing, |1 support this bill and think It may be

one of the moat 1mportant b1lla before this legislation this year

I listened to Martha Holfflbcrg this morning and could not help but

think "Is this the same policy that |1 deal with daily?” Peter
Coll asked the right questions. Foster Parents see the fTailure of
policy every day. I understand that good policy procedures exist,

but are maybe not able to get down to our Ilevel of working with

children under Alaska’s protective services?

It is very frustrating. We all seem to want the best for these
minors, and work toward that end. Why arc wc TFfailing then? In
my opionion, theladder of policy seems to be inassessab le . That

child, needing our help, 1is almost abused by quote, "The System"

as much as he/she was before being placed into protective services.

If 1 had toask any foster parent to voice their main concern out
of probablymany concerns, the answer would be, "Why do these
children remain in the system so long." Back and forth to parents,
bounced between foster care providers, any persons chances go

"down the drain” when their lives are uprooted, 1inconsistant, and

uncertain of rhier survival: and i1t 1is survival.

Consider the Dept, of H.S.S. the General: Foster parents the
Sargents and foster care children the soldiers. These soldiers

are on manuvers: survival the goal. Their training has been

very limited 1if any. Not much of self-esteem, bonding, or security
has been given them. They have no goals, batile plans, or Tfutures
that they can see. They have been sent to the isolation of unknown
territory and given no weapons. Fear and uncertainy have been their

background with 1little good modeling available for them. They deal
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with a day to tiny ex lstance and their own Ulife stylo, cultural back-

ground or any other form of themselves on hold

They live on threads of Information, or misinformation nnd wait
dally for the next "battle plan® o be told them. The most fortunate
soldiers are too young to realize uot why they are here The older
soldiers know exactly why they are here; they have been here many
times before and know how to manipulate to survive Soon these
soldiers will be to "wise™ for foster care and go on to the next
level of manuvers, juvenile receiving homes and lock-up Tacilities.
These soldiers are now Into many different warn, Including the

war on drugs or alcohol. Running without any plan seems to be 1in
most of these soldiers lives. These soldeirs are lost. The system

has claimed them.

What we need to work on is how toget the soldiers new recruits who
can help them to get through thewars going on in their lives. Many
times we neprl to "muster out”™ these people before thev get Into the

"hard timers". Termination can be their only resource.

Please, please, please, do not let (3) out of this bill. Do not

white uasn any bill dealing with foster care to get it passed, We
need your 1input and interest in foster care children They need you
to help them through. 1 did not agree with Martha®s estimate of

how many c idren remain in the fostercare system for long periods
of time. i nsider it a major numberwith difficult means to get
children to be terminated. Even sending back home 1is a bad battle
plan at times. More work has tobe done in this area. More 1looking

and asking will help. You are on the right track. Thank you.

Jeanine Brown
P.O. Box 210584
Auke Bay, AK 99821

789-5051
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