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BY THE HEALTH, EDUCATION AND 
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 121 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to crimes of sexual assault on
mentally incapable or incapacitated persons, and
amending the penalty for the crime of sexual assault
in the third degree; and providing for an effective 
date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.41.410(a) is amended to read:

(a) A person commits the crime of sexual assault in the first 
degree if, being any age,

(1) [BEING ANY AGE,] the defendant engages in sexual pene­
tration with another person without consent of that person;

(2) [BEING ANY AGE,] the defendant attempts to engage in 
sexual penetration with another person without consent of that person 
and causes serious physical injury to that person;

(3) [BEING OVER THE AGE OF 18,1 the defendant engages in 
sexual penetration with another person

(A) who the defendant knows is mentally incapable; and
(B) who is entrusted to the defendant's care

(i) by authority of law; or
(ii) in a facility or program that is required by 

law to be licensed by the Department of Health and Social 
Services.

* Sec. 2. AS 11.41.420(a) is amended to read:
(a) An offender commits the crime of sexual assault in the

-1- CSHB 121(HESS)
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second degree if
(1) the offender engages in sexual contact with another 

person without consent of that person;

(2) [BEING OVER THE AGE OF 18,] the offender engages in
sexual contact with a person

(A) who the offender knows is mentally incapable; and
(B) who is entrusted to the offender's care 

(i) by authority of law; or
(ii) in a facility or program that is required by 

law to be licensed by the Department of Health and Social 
Services; or
(3) [BEING OVER THE AGE OF 18,] the offender engages in

sexual penetration with a person who the offender knows is
(A) mentally incapable; or
(B) incapacitated.

* Sec. 3. AS 11.41.425 is amended to read:
Sec. 11.41.425. SEXUAL ASSAULT IN THE THIRD DEGREE. (a) An

offender commits the crime of sexual assault in the third degree if
[BEING OVER THE AGE OF 18,] the offender engages in sexual contact 
with a person who the offender knows is

(1) mentally incapable; or
(2) incapacitated [TEMPORARILY INCAFABI.E OF APPRAISING THE 

NATURE OF THE PERSON'S CONDUCT AND IS PHYSICALLY UNABLE TO EXPRESS 
UNWILLINGNESS TO ACT].

(b) Sexual assault in the third degree is a class A misdemeanor 
[CLASS C FELONY].

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSHB 121(HESS) -2-
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January 27, 1909

The Honorable Sam Cotten 
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811
Dear Mr. Speaker:
Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill that corrects 
inequities in the law relating to sexual assault of mentally 
incapable and incapacitated persons. The current law was 
amended last year by CSHB 545 (Jud), which was signed into 
law as ch. 96, SLA 1988.
The inequity was created by an oversight, and had the effect 
of changing an uncontroversial law that had been in effect 
since the 1978 criminal code revision cook effect. The main 
problem lies in the age element added to seve-al provisions. 
For example, as a result of last year's amendments, if a 
19-year-old and a 17-year-old sexually assault a person they 
know to be incapacitated, the 19-year-old could be pros­
ecuted for a class B felony, and the 17-year-old would not 
ha/e violated the law. Under prior law, both offenders 
could have been prosecuted.
A similar inequity is present in those portions of last 
year's amendments that stated new crimes. For example, if a 
19-year-old orderly in a licensed facility and a 17-year-old 
orderly in a licensed facility sexually assault a person 
they know to be mentally incapable, the 19-year-old could be 
prosecuted for an unclassified felony, and the 17-year-old 
would not have violated the law.
In addition, the bill substitutes the word "incapacitated," 
in AS 11.41.425(a)(2), for the existing law's description of 
the condition of being incapacitated. This change is made 
because "incapacitated" is defined in AS 11.41.470(1), and 
there is no need to repeat the^ianguage of the definition.
I urge your favorable action/on this hill\

ncer

teve Cowper 
overnor
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Effect of am endm ents. — The 1985 

amendment rewrote subsection (a).

NOTES TO DECISIONS

Applied in Jager v. State, Ct. App. Op. 
No. 772 (File No A-1145), P.2d 

(1988).

Sec. 11.41.450. Incest.

NOTES TO DECISIONS

Cited in Theodore v. State, Ct. App, Op.
No. 435 (File No. A-554), 692 P.2d 987 
(1985).

Sec. 11.41.455. Unlawful exploitation of a minor.

NOTES TO DECISIONS

Conviction and sentence upheld . —
See Depp v. State, Ct. App. Op. No. 390 
(File No. 7002), 686 P.2d 712 (1984).

Sec. 11.41.470. Definitions. For purposes of AS 11.41.410 —  
11.41.470, unless the context requires otherwise,
(1) "incapacitated” means temporarily incapable of appraising the 

nature of one’s own conduct and physically unable to express unwill­
ingness to act;
(2) "mentally incapable” means a person who suffers from a mental 

di. ase or defect that renders the person incapable ol understanding 
the nature of consequences of the person’s conduct, including the po­
tential for harm to that person;
(3) "victim” means the person alleged to have been subjected to 

sexual assault in any degree or sexual abuse of a minor in any degree;
(4) "without consent” means that a person
(A) with or without resisting, is coerced by the use of force against a 

person or property, or by the express or implied threat of death, immi­
nent physical injury, or kidnapping to be inflicted on anyone; or
(B> is incapacitated as a result of an act of the defendant. (§ 3 ch 

166 SLA 1978; am § 5 ch 78 SLA 1983; am § 5 ch 96 SLA 1988)

Revisor's notes. — Reorganized in 
1988 to alphabetize the defined terms.

Effect of am endm ents. — The 1968 
amendment inserted paragraph (2).
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