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H B  276

H O U S E  4 / 7 / 8 9

C o n t i n u a t i o n  of F i s c a l  N o t e / B i l l  A n a l y s i s

P e r m a n e n t  F u n d  D i v i d e n d  F u n d  S t a t u t e  A m e n d m e n t t o  P e r m i t  
L i t i g a t i o n  o f  s t a t e  v .  A m e r a d a  H e s s  i n  A l a s k a

T h i s  b i l l  w o u l d  e l i m i n a t e  c e r t a i n  d u e  p r o c e s s  a r g u m e n t s  
c u r r e n t l y  a d v a n c e d  b y  t h e  d e f e n d a n t s  i n  S t a t e  v .  A m e r a d a  
H e s s , b y  n e u t r a l i z i n g  t h e  i m p a c t  u p o n  P e r m a n e n t  F u n d  
d i v i d e n d s  o f  a  d e c i s i o n  f a v o r a b l e  t o  t h e  S t a t e .  T h e  A l a s k a  
P e r m a n e n t  F u n d ' s  l e g a l l y  m a n d a t e d  s h a r e  o f  a l l  f u n d s  
r e c e i v e d  i n  a  s e t t l e m e n t  o f  t h e  l i t i g a t i o n ,  i n c l u d i n g  
a s s o c i a t e d  i n t e r e s t ,  w o u l d  b e  c r e d i t e d  t o  t h e  p r i n c i p a l  o f  
t h e  F u n d  a t  t h e  t i m e  o f  r e c e i p t .  I t  i s  e x p e c t e d  t h a t  t h e  
s e t t l e m e n t  c o u l d  r a n g e  f r o m  $ 4 0 0  m i l l i o n  t o  $ 2 . 6  b i l l i o n ,  
t h e  l a t t e r  n u m b e r  e s t i m a t e d  b y  t h e  d e f e n d a n t s .

A l l  f u t u r e  e a r n i n g s  o n  t h i s  p o r t i o n  o f  F u n d  p r i n c i p a l  w o u l d  
b e  f o r e v e r  e x c l u d e d  f r o m  P e r m a n e n t  F u n d  d i v i d e n d  
c a l c u l a t i o n s .  I n  t h i s  m a n n e r ,  t h e  b i l l  p r e v e n t s  a l l  i n c o m e  
e a r n e d  f r o m  a  j u d g m e n t  f a v o r a b l e  t o  t h e  S t a t e  f r o m  e n t e r i n g  
t h e  P e r m a n e n t  F u n d  d i v i d e n d  s t r e a m ,  a n d  m a k e s  i t  p o s s i b l e  t o  
c o n t i n u e  t h e  t r i a l  i n  a n  A l a s k a  c o u r t  o n  s c h e d u l e .

P a g e  2 o f  2
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I N  T H E  H O U S E  B Y  T H E  F I N A N C E  C O M M I T T E E■
CS F O R  H O U S E  B I L L  NO, 276 (Finance)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to t r a n s f e r s  to the d i v i d e n d  fund;

a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  4 3 . 2 3 . 0 4 5 ( b )  is a m e n d e d  to read:

(b) N o t w i t h s t a n d i n g  a n y  c o n t r a r y  p r o v i s i o n  o f  law, e a c h  y e a r  the 

c o m m i s s i o n e r  s h a l l  t r a n s f e r  to the d i v i d e n d  f u n d  50 p e r c e n t  o f  t h e  

i n c o m e  o f  the A l a s k a  p e r m a n e n t  f u n d  e a r n e d  d u r i n g  t h e  f i s c a l  y e a r

e n d i n g  o n  J u n e  30 of  t h e  c u r r e n t  y e a r  a n d  a v a i l a b l e  f o r  di s t r i b u t i o n .

H o w e v e r ,  i n c o m e  e a r n e d  o n  m o n e y  a w a r d e d  a f t e r  t r i a l  in S t a t e  v. 

A m e r a d a  H e ss, et al. , 1 J U - 7 7 - 8 4 7  Civ. ( S u p e r i o r  Court, F i r s t  J u d i c i a l  

D i s t r i c t )  s h a l l  b e  t r e a t e d  i n  the sa m e  m a n n e r  as o t h e r  in c o m e  of  the

A l a s k a  p e r m a n e n t  fund, e x c e p t  t h a t  it is n o t  a v a i l a b l e  for d i s t r i b u­

tion to t h e  d i v i d e n d  fund.

* Sec. 2. T h i s  A c t  t akes e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

- 1 - C S H B  2 7 6 (Fin)



S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R
J u n e a u

A p r i l  7, 1 9 8 9

T h e  H o n o r a b l e  S a m  C o t t e n  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  Mr. S p e a k e r :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  a m e n d s  A S  4 3 . -  
2 3 . 0 4 5  b y  e x c l u d i n g  p o t e n t i a l  r e v e n u e  f r o m  t h e  S t a t e  v. 
A m e r a d a  H e s s  c a s e  f r o m  t h e  p e r m a n e n t  f u n d  e a r n i n g s  a v a i l a b l e  
f o r  d i s t r i b u t i o n  a s  d i v i d e n d s .

U n d e r  c u r r e n t  law, t h e  c o m m i s s i o n e r  o f  r e v e n u e  m u s t  t r a n s f e r  
t o  t h e  d i v i d e n d  f u n d  50 p e r c e n t  o f  t h e  i n c o m e  o f  t h e  A l a s k a  
p e r m a n e n t  f u n d  w h i c h  is d e t e r m i n e d  t o  b e  a v a i l a b l e  for 
d i s t r i b u t i o n .  N o r m a l l y  t h i s  w o u l d  i n c l u d e  i n c o m e  d e r i v e d  

f r o m  l i t i g a t i o n  i n v o l v i n g  t h e  s t a t e ' s  r o y a l t i e s .  H o w e v e r ,  
i n  N o v e m b e r  1 9 8 7  t h r e e  d e f e n d a n t s  i n  t h e  S t a t e  v. A m e r a d a  
H e s s  r o y a l t y  l i t i g a t i o n  f i l e d  s u i t  in f e d e r a l  c o u r t  t o  
p r e v e n t  t h a t  c a s e  f r o m  b e i n g  t r i e d  i n  a n y  c o u r t  i n  A l a s k a .  
S t a n d a r d  A l a s k a  P e t r o l e u m ,  E x x o n ,  a n d  C h e v r o n  U S A  c l a i m  t h a t  
n o  j u d g e  o r  j u r y  i n  A l a s k a  c a n  p r o v i d e  t h e m  w i t h  a f a i r  

t r i a l  s i n c e  a l l  j u d g e s  a n d  j u r o r s  h a v e  a f i n a n c i a l  s t a k e  in 
t h e  o u t c o m e  a n d  are, t h e r e f o r e ,  u n c o n s t i t u t i o n a l l y  b i a s e d .  
I n  p a r t i c u l a r ,  t h e  c o m p a n i e s  a s s e r t  t h a t  t h e s e  j u d g e s  a n d  
j u r o r s  q u a l i f y  f o r  p e r m a n e n t  f u n d  d i v i d e n d s  a n d  w o u l d  f i n a n­

c i a l l y  b e n e f i t  if t h e  s t a t e  p r e v a i l e d  i n  t h e  A m e r a d a  H e s s  

c a s e  b e c a u s e  a n y  m o n e y  a w a r d e d  t h e  s t a t e  w o u l d  i n c r e a s e  t h e  
a m o u n t  a v a i l a b l e  f o r  d i s t r i b u t i o n .

T h e  s t a t e  D e p a r t m e n t  o f  L a w  is v i g o r o u s l y  c o n t e s t i n g  t h i s  
c l a i m  a n d  w a s  s u c c e s s f u l  i n  h a v i n g  t h e  f e d e r a l  c a s e  d i s ­
m i s s e d  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t .  H o w e v e r ,  t h e  

m a t t e r  h a s  b e e n  a p p e a l e d  to, a n d  is p e n d i n g  b e f o r e ,  t h e  
C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t .  W e r e  w e  t o  l o s e  

t h i s  c a s e ,  t h e  s t a t e  w o u l d  b e  f a c e d  w i t h  h a v i n g  a n o n - A l a s k a  
c o u r t  i n t e r p r e t i n g  t h e  m e a n i n g  o f  a n  A l a s k a  l e a s e  f o r m  a n d  
d e c i d i n g  f u n d a m e n t a l  s t a t e  p o l i c i e s  r e g a r d i n g  o i l  a n d  g a s  
l e a s i n g  i n  t h i s  s t a t e .  I f  t h e  c a s e  is s t i l l  o n  a p p e a l  a t  
t h e  t i m e  o f  t r i a l ,  n o w  s c h e d u l e d  f o r  A p r i l  4, 1990, t h e r e
w o u l d  b e  a c l o u d  h a n g i n g  o v e r  t h e  l e n g t h y  p r o c e e d i n g s ,  p e r ­

h a p s  c o m p e l l i n g  e n o u g h  t o  l e a d  t o  f u r t h e r  p o s t p o n e m e n t s .



T h e  H o n o r a b l e  S a m  C o t t e n

T h i s  b i l l  w o u l d  e l i m i n a t e  t h e  d u e  p r o c e s s  a r g u m e n t s  a d v a n c e d  
b y  t h e  c o m p a n i e s ,  t h u s  m a k i n g  it p o s s i b l e  for the t r i a l  to 
s t a y  o n  s c h e d u l e  i n  a n  A l a s k a  c o u r t  w h e r e  it b e l o n g s .  T h i s  
r e s u l t  is a c h i e v e d  b y  p r e v e n t i n g  i n c o m e  e a r n e d  f r o m  a n y  
j u d g m e n t  f a v o r a b l e  t o  t h e  s t a t e  f r o m  e n t e r i n g  the p e r m a n e n t  
f u n d  d i v i d e n d  s t r e a m .  T h i s  s a c r i f i c e  is a s m a l l  p r i c e  t o  
p a y  f o r  a s s u r i n g  t h a t  A l a s k a  p<5urt^ w i l l  b e  t h e  f i n a l  a r b i­
t e r s  o f  A l a s k a  r o y a l t y  law.
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DEPARTMENT OF LAW

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

A p r i l  10, 1989

REPLY TO:

□ 1031 W 4th AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550

□ 1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALAFKA 99701-4679

B  EX). BOX STATE CAPITOL 
JUNEAU ALASKA 99B11-0300 
PHONE (907) 465-3600

STEVE COWPER, G O VERNO R

The H o n o r a b l e  H. A. B o u c h e r  
Chair, H o u s e  S tate A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: P r o p o s e d  c o m m i t t e e
s u b s t i t u t e  for H B  276 
O u r  file: 7 7 3 - 8 9 - 0 1 1 4

D e a r  R e p r e s e n t a t i v e  B o ucher:

It has c o m e  to o u r  a t t e n t i o n  th a t  the t i t l e  o f  HB 276 
c o u l d  be  m a d e  m o r e  s p e c i f i c  a n d  th a t  it w o u l d  b e  h e l p f u l  to m a k e  
e x p r e s s  a p o i n t  th a t  is n o w  o n l y  i m p l i e d  in the a m e n d m e n t  in sec. 
1 o f  the o r i g i n a l  b ill. A  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e ,  d r a f t e d  
for p o s s i b l e  a d o p t i o n  b y  y o u r  c o m m i t t e e ,  is attac h e d .

T h e  c h a n g e  in the b i l l  t i t l e  m a k e s  c l e a r  that the b i l l  
is to p r e v e n t  a m o u n t s  r e c e i v e d  as a r e s u l t  of  the S t a t e  v. 
A m e r a d a  H e s s  l i t i g a t i o n  f r o m  b e i n g  u s e d  for p e r m a n e n t  f u n d  d i v i­
dends. T h e c u r r e n t  t i t l e  m e r e l y  i n d i c a t e s  t h a t  the e f f e c t  of  the 
b i l l  w i l l  b e  to p e r m i t  l i t i g a t i o n  of th a t  c a s e  in A l a s k a  courts 
a n d  thus m a k e  m o o t  the c u r r e n t  l e g a l  c h a l l e n g e  to h a v i n g  that 
c a s e  h e a r d  b y  an  A l a s k a  court.

W i t h  r e g a r d  to the c h a n g e  in the text, the o r i g i n a l  
v e r s i o n  of the b i l l  r e l i e s  o n  the a p p l i c a t i o n  o f  e x i s t i n g  law 
w i t h  r e g a r d  to oil a n d  g a s  income. T h e  c h a n g e  o f f e r e d  by  this 
d r a f t  c o m m i t t e e  s u b s t i t u t e  m a k e s  c l e a r  th a t  m o n e y  r e c e i v e d  as a 
r e s u l t  o f  the S t a t e  v. A m e r a d a  H e s s  l i t i g a t i o n  w i l l  be t r e a t e d  
the s a m e  as o t h e r  i n c o m e  o f  the A l a s k a  p e r m a n e n t  fund, e x c e p t  for
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p e r m a n e n t  f u n d  d i v i d e n d s .  B o t h  v e r s i o n s  m a k e  c l e a r  that that 
m o n e y  is n o t  a v a i l a b l e  for d i s t r i b u t i o n  to the d i v i d e n d  f u n d  f r o m  
w h i c h  p e r m a n e n t  f u n d  d i v i d e n d s  are paid.

T h a n k  y o u  for yo u r  c o n s i d e r a t i o n  of this matter.

Y o u r s  truly,

D O U G L A S  B. B A I L Y  
A T T O R N E Y  G E N E R A L

By:
A r t h u r  H. P e t e r s o n  

A s s i s t a n t  A t t o r n e y  G e n e r a l

A H P / c b

E n c l o s u r e

cc w / e n c l . :  R o b e r t  A. E vans
L e g i s l a t i v e  L i a i s o n  
O f f i c e  of the G o v e r n o r

B r u c e  B o t e h l o
A s s i s t a n t  A t t o r n e y  G e n e r a l  
J u n e a u
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subject HB  276 a n d  the r e c e n t  
co urt d e c i s i o n  in 
S t a n d a r d  v. S c h a i b l e

A t t o r n e y  G e n e r a l

T h e  r e c e n t  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  d e c i s i o n  in
S t a n d a r d  v. S c h a i b l e  did not r e s o l v e  the bi a s  i ssue —  it o n l y  
d e l a y e d  its r e s o l u t i o n .  Bas i c a l l y ,  the c o u r t  r u l e d  that the 
issue w a s  n o t  "ripe", a n d  that the federal co u r t s  w o u l d  r u l e  on 
the i s sue o n l y  a f t e r  the A l a s k a  courts h a d  the i n i t i a l  c h a n c e  to 
d e c i d e  w h e t h e r  t here was u n c o n s t i t u t i o n a l  bias b e c a u s e  of the 
p o t e n t i a l  i m p a c t  o f  the A m e r a d a  He s s  case on the a m o u n t  of 
P e r m a n e n t  F u n d  dividends. T h e  m a t t e r  w a s  d i s m i s s e d  " w i t h o u t  
p r e j u d i c e "  a n d  w i t h  the e x p r e s s  i n v i t a t i o n  to the P r o d u c e r s  to 
co m e  b a c k  to the f e d e r a l  c o u r t s  if the S t a t e  d i d  n o t  p r o v i d e  a 
fair a n d  u n b i a s e d  f o r u m  for the r e s o l u t i o n  of the d i spute. T h e  
N i n t h  C i r c u i t  C o u r t  of  A p p e a l s  stated:

In d i s m i s s i n g  this m a t t e r  w i t h o u t  p r e j u d i c e ,  the 
d i s t r i c t  c o u r t  i s s u e d  a c h a l l e n g e  to the S t a t e  o f  
A l a s k a  to p r o v i d e  a f o r u m  w h i c h  w i l l  e n s u r e  a fair 
trial b e f o r e  an u n b i a s e d  j u d g e  and u n b i a s e d  j u r o r s  
w i t h i n  a r e a s o n a b l e  time. T h e  d i s t r i c t  c o u r t  
i n v i t e d  the P r o d u c e r s  "to r e o p e n  this f e d e r a l  
c a s e "  if the S t a t e  O f f i c i a l s  fail to p r o v i d e  a n  
u n b i a s e d  f o r u m  w i t h i n  a r e a s o n a b l e  time. W e  
a p p l a u d  the d i s t r i c t  c o u r t ' s  w i s e  r e s o l u t i o n  of  a 
v e r y  d e l i c a t e  test of the j o i n t  r e s p o n s i b i l i t y  of 
state a n d  f e d e r a l  c o u r t s  to p r o v i d e  e v e r y  p e r s o n  
w i t h  due process.

T h e  b u r d e n ,  the r e f o r e ,  is s t i l l  o n  the S t a t e  to
g u a r a n t e e  a fair tribunal. W i t h o u t  p a s s a g e  of l e g i s l a t i o n ,  the 
S t a t e  w o u l d  h a v e  to c o n v i n c e  b o t h  the s tate c o u r t s  a n d  the 
f e d e r a l  c o u r t s  th a t  the e f f e c t  o n  P e r m a n e n t  F u n d  d i v i d e n d s  does 
not r a i s e  c o n s t i t u t i o n a l  p r o b l e m s .  F a i l u r e  to c o n v i n c e  e i t h e r  
t r i b u a n l  w o u l d  r e s u l t  in losing the state forum. In e s s e n c e ,  the 
N i n t h  C i r c u i t  C o u r t  of A p p e a l s  m e r e l y  p a s s e d  o n  the i s s u e  for the 
time being, r e s e r v i n g  its look at the i s sue u n t i l  a f t e r  the s t ate 
S u p e r i o r  C o u r t  and S u p r e m e  Cr :t has a c h a n c e  to m a k e  the i n i t i a l  
j u d g ment.

D B B : j f
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A L A S K A  O I L  C O M P A N Y ,  a  g e n e r a l  p a r t ­
n e r s h i p ,  a n d  C h a r t e r  O i l  ( A l a s k a ) ,  I n c . ,  
a  c o r p o r a t i o n .  A p p e l l a n t s ,

v,

S T A T E  O F  A L A S K A .  A p p e l l e e .

C i v .  A .  N o s .  A 8 3 - 4 2 8 ,  A 8 3 - 1 2 9 .
B a n k r u p t c y  N o s .  1 - 8 2 - 0 0 0 0 - 1 ,  

1 - 8 2 - 0 0 0 0 - 2 .

U n i t e d  S t a t e s  D i s t r i c t  C o u r t ,
D .  A l a s k a .

J a n .  4 ,  1 9 8 5 .

O n  a p p e a l  f r o m  d e c i s i o n  i n  t h e  U n i t e d  
S t a t e s  B a n k r u p t c y  C o u r t ,  D a v i d  N .  N a u g l e ,  
J . ,  r u l i n g  f o r  d e b t o r s ,  b u t  d e n y i n g  a t t o r n e y  
f e e  a w a r d ,  d e b t o r s  m o v e d  f o r  r e c u s a l .  T h e  
D i s t r i c t  C o u r t ,  F i t z g e r a l d ,  J . ,  h e l d  t h a t  
j u d g e ’ s  e n t i t l e m e n t ,  a s  A l a s k a  r e s i d e n t ,  t o  
A l a s k a  p e r m a n e n t  f u n d  d i v i d e n d  w a s  n e i ­
t h e r  “ f i n a n c i a l  i n t e r e s t  i n  t h e  s u b j e c t  m a t ­
t e r  i n  c o n t r o v e r s y ”  n o r  " a n y  o t h e r  i n t e r e s t  
t h a t  c o u l d  b e  s u b s t a n t i a l l y  a f f e c t e d  b y  t h e  
o u t c o m e  o f  t h e  p r o c e e d i n g s ”  s o  a s  t o  r e ­
q u i r e  d i s q u a l i f i c a t i o n  f r o m  h e a r i n g  a p p e a l  
w h i c h  i n v o l v e d  a m o u n t s  w h i c h  d e b t o r s  
o w e d  s t a t e  a s  r o y a l t i e s  u n d e r  m i n e r a l  l e a s ­
e s .

S o  o r d e r e d .

1 .  J u d g e s  < 5= 4 2
E n t i t l e m e n t  o f  f e d e r a l  j u d g e ,  a s  r e s i ­

d e n t  o f  A l a s k a ,  t o  d i v i d e n d s  f r o m  p e r m a ­
n e n t  f u n u  a n d  i n  w h i c h  p e r c e n t a g e  o f  a l l  
m i n e r a l  l e a s e  r e n t a l s ,  r o y a l t i e s ,  e t c . ,  r e ­
c e i v e d  b y  s t a t e  i s  p l a c e d ,  i s  n o t  " f i n a n c i a l  
i n t e r e s t , "  w i t h i n  m e a n i n g  o f  s t a t u t e  w h i c h  
g o v e r n s  d i s q u a l i f i c a t i o n  o f  f e d e r a l  j u d g e s  
i n  A l a s k a  p e r m a n e n t  f u n d ,  s i n c e  e n t i t l e ­
m e n t  t o  d i v i d e n d  d o e s  n o t  c o n f e r  a n y  o w n ­
e r s h i p  i n t e r e s t  i n  p e r m a n e n t  f u n d .  2 8  U . S .  
C . A .  §  4 5 5 .

See publication Words and Phrases 
for other judicial constructions and 
definitions.

2 .  J u d g e s  c= > 39
A l a s k a  p e r m a n e n t  f u n d ,  i n  w h i c h  p e r ­

c e n t a g e  o f  m i n e r a l  l e a s e  r e n t a l s ,  r o y a l t i e s ,

e t c . ,  r e c e i v e d  b y  s t a t e  i s  p l a c e d ,  w a s  n o r  
p a r t  o f  “ s u b j e c t  m a t t e r  i n  c o n t r o v e r s y  
w i t h i n  s t a t u t e  w h i c h  g o v e r n s  j u d g e ' s  r l ; . .  
q u a l i f i c a t i o n ,  i n  a p p e a l  f r o m  d e c i s i o n  
b a n k r u p t c y  c o u r t  d i s m i s s i n g  i n v o l u n t a r .  
b a n k r u p t c y  p r o c e e d i n g s ,  i n  w h i c h  b a s i c  
s u e  f a c e d  w a s  w h e t h e r  s t a t e  w a s  e n t i t l e :  
t o  a d d i t i o n a l  p a y m e n t s  u n d e r  r o y a l t y  o i l  
s a l e  a g r e e m e n t  w i t h  d e b t o r ;  r a t h e r ,  o n  a r -  
p e a l ,  i s s u e s  w e r e  w h e t h e r  b a n k r u p t c y  c o u r .  
s h o u l d  h a v e  e n t e r e d  f i n d i n g s  o f  f a c t  a r .' : 
c o n c l u s i o n s  o f  l a w  a n d  w h e t h e r  b a n k r u p t c y  
c o u r t  s h o u l d  h a v e  a w a r d e d  a t t o r n e y  f e e s  t o  
d e b t o r s .  2 8  U . S . C . A .  §  4 5 5 .

See publication Words and Phrases 
for other judicial constructions and 
definitions.

3. J u d g e s  <£=39
E n t i t l e m e n t  o f  f e d e r a l  j u d g e ,  a s  r e s i ­

d e n t  o f  A l a s k a ,  t o  d i v i d e n d  f r o m  p e r m a n e n t  
f u n d ,  i n  w h i c h  p e r c e n t a g e  o f  m i n e r a l  l e a s e  
r e n t a l s ,  r o y a l t i e s ,  e t c . ,  r e c e i v e d  b y  s t a t e  i s  
p l a c e d ,  d i d  n o t  w a r r a n t  d i s q u a l i f i c a t i o n  o f  
j u d g e ,  f o r  h a v i n g  " a n y  o t h e r  i n t e r e s t  t h a t  
c o u l d  b e  s u b s t a n t i a l l y  a f f e c t e d  b y  t h e  o u t ­
c o m e  o f  t h e  p r o c e e d i n g "  f r o m  p r e s i d i n g  
o v e r  a p p e a l  i n  b a n k r u p t c y  i n i t i a t e d  b y  
s t a t e ’ s  i n v o l u n t a r y  p e t i t i o n s  a g a i n s t  o i l  
c o m p a n i e s ,  i n  w h i c h  p e r m a n e n t  f u n d  w a s  
o n l y  i n d i r e c t l y  i m p l i c a t e d  a n d  a m o u n t  a t  
s t a k e  w a s  p o s s i b l e  i n c r e a s e  i n  i n d i v i d u a l  
d i v i d e n d s  o f  o n l y  $ 1 . 7 8  a n n u a l l y .  2 8  U . S .
C . A .  §  4 5 5 ( b ) ( 4 ) .

See publication Words and Phrases 
for other judicial constructions and 
definitions.

C h a r l e s  E .  C o l e ,  L a w  O f f i c e s  o f  C h a r l e s
E .  C o l e .  F a i r b a n k s ,  A l a s k a ,  S t u a r t  L .  K a d i -  
s o n ,  L e e  L .  B l a c k m a n ,  M o n i c a  B a c h n e r .  
K a d i s o n ,  P f a e l z e r ,  W o o d a r d ,  Q u i n n  &  R o s ­
s i ,  L o s  A n g e l e s ,  C a l . ,  S t e p h e n  D .  B u s e y .  
D o u g l a s  P .  M c C l u r g ,  S m i t h  &  Hulsey. 
J a c k s o n v i l l e ,  F l a . ,  R i c h a r d  B .  L e v i n .  A n t h o ­
n y  C a s t a n a r e s ,  m e m b e r s  o f  S t u t m a n .  T r e i s -  
t e r  & G l a t t ,  P r o f e s s i o n a l  C o r p . ,  L o s  Ange­
l e s ,  C a l . ,  f o r  a p p e l l a n t s .

N o r m a n  C .  G o r s t t c h ,  A t t y .  G e n .  o f  S t a t e  
o f  A l a s k a ,  J u n e a u ,  A l a s k a ,  H a l e y  J .  F r o m -  
h o l z ,  J o n a t h a n  M .  L a n d e r s ,  K e n n e t h  M
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G l a z i e r ,  S t e v e n  S .  R o s e n t h a l ,  M o r r i s o n  & 
F o e r s t e r ,  L o s  A n g e l e s ,  C a l . ,  f o r  a p p e l l e e .

O P I N I O N  

F I T Z G E R A L D ,  D i s t r i c t  J u d g e .  

Background 
T h e  o r i g i n a l  d i s p u t e  h a d  t o  d o  w i t h  t h e  

s a l e  o f  o i l  w h i c h  t h e  S t a t e  o f  A l a s k a  w a s  
e n t i t l e d  t o  r e c e i v e  a s  “ i n  k i n d ”  r o y a l t i e s  
u n d e r  i t s  N o r t h  S l o p e  m i n e r a l  l e a s e s .  A p ­
p e l l a n t  A l a s k a  O i l  C o .  ( A O C )  s u c c e e d e d  i n  
1979 t o  t h e  o b l i g a t i o n s  t o  p u r c h a s e  t h e  
r o y a l t y  o i l  u n d e r  a  1978 c o n t r a c t .  C h a r t e r  
O i l  ( A l a s k a ) ,  I n c .  ( C O A )  o w n s  a  m a j o r i t y  
i n t e r e s t  i n  A O C .

A  d i s p u t e  a r o s e  a s  t o  w h e t h e r  A O C  f u l ­
f i l l e d  i t s  c o n t r a c t u a l  o b l i g a t i o n s  u n d e r  t h e  
a g r e e m e n t .  I n  D e c e m b e r  1981, A O C  f i l e d  
s u i t  f o r  d e c l a r a t o r y  j u d g m e n t  a g a i n s t  t h e  
s t a t e  i n  t h e  s t a t e  s u p e r i o r  c o u r t . 1 I n  F e b ­
r u a r y  1982, t h e  s t a t e  f i l e d  i n v o l u n t a r y  p e t i ­
t i o n s  i n  b a n k r u p t c y  a g a i n s t  A O C  a n d  C O A  
s e e k i n g  p a y m e n t s  a l l e g e d l y  d u e  u n d e r  t h e  
c o n t r a c t 1

J u d g e  D a v i d  N .  N a u g l e ,  B a n k r u p t c y  
J u d g e  f o r  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r n i a ,  
w a s  d e s i g n a t e d  b y  C h i e f  J u d g e  J a m e s  
B r o w n i n g  o f  t h e  N i n t h  C i r c u i t  t o  A l a s k a  
3 n d  w a s  a s s i g n e d  t h e  b a n k r u p t c y  c o u r t  
p r o c e e d i n g s .  O n  J a n u a r y  21, 1983, a f t e r  
f i v e  d a y s  o f  t r i a l .  J u d g e  N a u g l e  r u l e d  i n  
f a v o r  o f  A O C  a n d  C O A ,  a n d  r e q u e s t e d  t h a t  
t h e  c o m p a n i e s  s u b m i t  p r o p o s e d  f i n d i n g s  o f  
f a c t  a n d  c o n c l u s i o n s  o f  l a w .  A O C  a n d  
C O A  d i d  s o  o n  F e b r u a r y  11, 19S3, a n d  a l s o  
f i l e d  a  M o t i o n  f o r  a n  A w a r d  o f  R e a s o n a b l e  
A t t o r n e y s '  F e e s .  A t  a  p o s t - t r i a l  h e a r i n g  o n  
A p r i l  27, 1983, t h e  c o u r t  d e n i e d  t h e  a w a r d  
o f  a t t o r n e y s '  f e e s .  I t  a l s o  s e t t l e d  t h e  f i n d ­
i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w ,  a n d  
a n n o u n c e d  t h e m  f r o m  t h e  b e n c h .

T h e  s t a t e  t h e n  r e q u e s t e d  t h a t  t h e  c o u r t  
n o t  e n t e r  a d v e r s e  f i n d i n g s ,  a n d ,  a t  t h e  
c o u r t ' s  s u g g e s t i o n ,  t h e  s t a t e  m o v e d  f o r  
l e a v e  t o  d i s m i s s  t h e  p e t i t i o n s  w i t h  p r e j u d i c e  
w i t h o u t  f o r m a l  e n t r y  o f  f i n d i n g s  o f  f a c t

I. Alaska Oil Co. v. State of Alaska, No. 4FA 
81-2071 (filed December 17, 1981).

a n d  c o n c l u s i o n s  o f  l a w .  O n  J u n e  15, 1983, 
t h e  b a n k r u p t c y  c o u r t  g r a n t e d  t h e  s t a t e ' s  
m o t i o n s .  T h e  O r d e r  o f  D i s m i s s a l ,  e n t e r e d  
o n  J u n e  29, 1983, s p e c i f i c a l l y  d e n i e d  t h e  
r e q u e s t  f o r  e n t r y  o f  f i n d i n g s  a n d  c o n c l u ­
s i o n s  a n d  t h e  r e q u e s t  f o r  a t t o r n e y s ’ f e e s .

O n  J u l y  7, 1983, A O C  a n d  C O A  a p p e a l e d  
t o  t h i s  c o u r t .  T h e  c a s e  w a s  i n i t i a l l y  a s ­
s i g n e d  t o  J u d g e  v o n  d e r  H e y d t ,  b u t  l a t e r  
r e a s s i g n e d  t o  m e .  O n  a p p e a l ,  A O C  a n d  
C O A  s e e k  r e v e r s a l  o f  t h e  d e c i s i o n  o f  t h e  
b a n k r u p t c y  c o u r t ,  a n d  a  r e m a n d  w i t h  i n ­
s t r u c t i o n s  t o  e n t e r  t h e  s e t t l e d  f i n d i n g s  o f  
f a c t  a n d  c o n c l u s i o n s  o f  l a w  a n d  t o  d e t e r ­
m i n e  a n d  e n t e r  j u d g m e n t  f o r  t h e  r e a s o n ­
a b l e  a t t o r n e y s ’  f e e s  i n c u r r e d  b y  A O C  a n d  
C O A .

O n  O c t o b e r  25, 1983, a p p e l l a n t s  A O C  a n d  
C O A  f i l e d  a  M o t i o n  f o r  R e c u s a l ,  r e q u e s t i n g  
t h a t  I  d i s q u a l i f y  m y s e l f  f r o m  h e a r i n g  t h e  
a p p e a l ,  a n d  t h a t  t h e  C h i e f  J u d g e  o f  t h e  
N i n t h  C i r c u i t  d e s i g n a t e  a  n o n r e s i d e n t  d i s ­
t r i c t  j u d g e  t o  p r e s i d e .  I n  s u p p o r t  o f  t h e i r  
m o t i o n ,  A O C  a n d  C O A  c i t e  28 U . S . C .  §  455
(1982) w h i c h  p r o v i d e s  f o r  d i s q u a l i f i c a t i o n  i f  
a  j u d g e  h a s  “ a  f i n a n c i a l  i n t e r e s t  i n  t h e  
s u b j e c t  m a t t e r  i n  c o n t r o v e r s y  . . .  o r  a n y  
o t h e r  i n t e r e s t  t h a t  c o u l d  b e  s u b s t a n t i a l l y  
a f f e c t e d  b y  t h e  o u t c o m e  o f  t h e  p r o c e e d ­
i n g . "  A O C  a n d  C O A  o b s e r v e  t h a t  a  p o r ­
t i o n  o f  a n y  i n c o m e  t h e  s t a t e  m i g h t  r e c o v e r  
i n  t h i s  a c t i o n  w o u l d  b e  d e p o s i t e d  i n  t h e  
s t a t e ' s  p e r m a n e n t  f u n d ,  a n d  t h a t  p a r t  o f  
t h e  i n c o m e  f r o m  t h e  f u n d  w o u l d  b e  d i s t r i b ­
u t e d  t o  a l l  A l a s k a  r e s i d e n t s ,  i n c l u d i n g  r e s i ­
d e n t  f e d e r a l  j u d g e s ,  a s  a  p e r m a n e n t  f u n d  
d i v i d e n d .  T h i s ,  A O C  a n d  C O A  r e a s o n ,  
g i v e s  t h e  j u d g e  a n  " i n t e r e s t "  i n  t h e  p r o ­
c e e d i n g s ,  t h u s  r e q u i r i n g  d i s q u a l i f i c a t i o n .  Applicable Statutes 

T i t l e  28 U . S . C .  §  455 (1982) p r o v i d e s  f o r  
d i s q u a l i f i c a t i o n  o f  f e d e r a l  j u d g e s  u n d e r  c e r ­
t a i n  c i r c u m s t a n c e s .  I n  r e l e v a n t  p a r t ,  t h i s  
s t a t u t e  r e a d s :

( a )  A n y  j u s t i c e ,  j u d g e ,  o r  m a g i s t r a t e  o f  
t h e  U n i t e d  S t a t e s  s h a l l  d i s q u a l i f y  h i m s e l f  
i n  a n y  p r o c e e d i n g  i n  w h i c h  h i s  i m p a r t i a l i ­
t y  m i g h t  r e a s o n a b l y  b e  q u e s t i o n e d .

2. In re Alaska Oil Co., No. 1-82-00001 
(Bankr.Ct. filed February 26, 1982); In re Char­
ter Oil I Alaska), Inc.. No. 1032-00002 (Bankr.Ct. 
filed February 26. 1982).
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( b )  H e  s h a l l  a l s o  d i s q u a l i f y  h i m s e l f  i n  
t h e  f o l l o w i n g  c i r c u m s t a n c e s :

( 4 )  H e  k n o w s  t h a t  h e ,  i n d i v i d u a l l y  o r  
a s  a  f i d u c i a r y ,  o r  h i s  s p o u s e  o r  m i n o r  
c h i l d  r e s i d i n g  i n  h i s  h o u s e h o l d ,  h a s  a  
f i n a n c i a l  i n t e r e s t  i n  t h e  s u b j e c t  m a t t e r  
i n  c o n t r o v e r s y  o r  i n  a  p a r t y  t o  t h e  
p r o c e e d i n g ,  o r  a n y  o t h e r  i n t e r e s t  t h a t  
c o u l d  b e  s u b s t a n t i a l l y  a f f e c t e d  b y  t h e  
o u t c o m e  o f  t h e  p r o c e e d i n g ;

( d )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n  t h e  
f o l l o w i n g  w o r d s  o r  p h r a s e s  s h a l l  h a v e  
t h e  m e a n i n g  i n d i c a t e d :

( 1 )  “ p r o c e e d i n g ”  i n c l u d e s  p r e t r i a l ,  
t r i a l ,  a p p e l l a t e  r e v i e w ,  o r  o t h e r  s t a g e s  
o f  l i t i g a t i o n ;

( 4 )  “ f i n a n c i a l  i n t e r e s t "  m e a n s  o w n ­
e r s h i p  o f  a  l e g a l  o r  e q u i t a b l e  i n t e r e s t ,  
h o w e v e r  s m a l l

( e )  N o  j u s t i c e ,  j u d g e ,  o r  m a g i s t r a t e  
s h a l l  a c c e p t  f r o m  t h e  p a r t i e s  t o  t h e  p r o ­
c e e d i n g  a  w a i v e r  o f  a n y  g r o u n d  f o r  d i s ­
q u a l i f i c a t i o n  e n u m e r a t e d  i n  s u b s e c t i o n  
( b ) .

T h e  A l a s k a  p e r m a n e n t  f u n d  w a s  c r e a t e d  
b y  a r t .  I X ,  §  1 5  o f  t h e  A l a s k a  C o n s t i t u t i o n  
w h i c h  p r o v i d e s :

A t  l e a s t  t w e n t y - f i v e  p e r c e n t  o f  a l l  m i n ­
e r a l  l e a s e  r e n t a l s ,  r o y a l t i e s ,  r o y a l t y  s a l e  
p r o c e e d s ,  f e d e r a l  m i n e r a l  r e v e n u e  s h a r ­
i n g  p a y m e n t s  a n d  b o n u s e s  r e c e i v e d  b y  
t h e  S t a t e  s h a l l  b e  p l a c e d  i n  a  p e r m a n e n t  
f u n d ,  t h e  p r i n c i p a l  o f  w h i c h  s h a l l  b e  u s e d  
o n l y  f o r  t h o s e  i n c o m e - p r o d u c i n g  i n v e s t ­
m e n t s  s p e c i f i c a l l y  d e s i g n a t e d  b y  l a w  a s  
e l i g i b l e  f o r  p e r m a n e n t  f u n d  i n v e s t m e n t s .  
A l l  i n c o m e  f r o m  t h e  p e r m a n e n t  f u n d  
s h a l l  b e  d e p o s i t e d  i n  t h e  g e n e r a l  f u n d  
u n l e s s  o t h e r w i s e  p r o v i d e d  b y  l a w .

A l a s k a  S t a t .  t i t l e  4 3 ,  c h .  2 3  ( 1 9 8 3 )  p r o ­
v i d e s  f o r  p e r m a n e n t  f u n d  d i v i d e n d s .  U n ­
d e r  t h i s  s t a t u t e ,  5 0 %  o f  t h e  i n c o m e  f r o m  
t h e  p e r m a n e n t  f u n d  i s  t r a n s f e r r e d  e a c h  
y e a r  t o  t h e  d i v i d e n d  f u n d .  A l a s k a  S t a t .  
§  4 3 . 2 3 . 0 4 5 ( b )  ( 1 9 8 3 ) .  T h e  d i v i d e n d  f u n d  i s  
t h e n  d i s t r i b u t e d  e a c h  y e a r  i n  e q u a l  s h a r e s  
t o  a l l  e l i g i b l e  A l a s k a  r e s i d e n t s .  Id. §  4 3 . -

2 3 . 0 2 5 .  I n  g e n e r a l ,  a n  i n d i v i d u a l  w h o  h a*  
b e e n  a  s t a t e  r e s i d e n t  f o r  a t  l e a s t  s i x  
m o n t h s  i s  e l i g i b l e  t o  r e c e i v e  a  p e r m a n e n t  
f u n d  d i v i d e n d .  Id. §  4 3 . 2 3 . 0 0 5 ( a ) .Issues

( 1 )  D o  t h e  f e d e r a l  j u d g e s  o f  t h e  D i s t r i c t  
o f  A l a s k a  h a v e  a  “ f i n a n c i a l  i n t e r e s t . "  a ?  
t h a t  t e r m  i s  d e f i n e d  i n  2 8  U . S . C .  §  4 5 5 ,  •>, 
t h e  A l a s k a  p e r m a n e n t  f u n d ?

( 2 )  I s  t h e  A l a s k a  p e r m a n e n t  f u n d  p a r t  o :  
t h e  " s u b j e c t  m a t t e r  i n  c o n t r o v e r s y ” ?

( 3 )  D o e s  t h e  j u d g e ' s  e n t i t l e m e n t  t o  a  p e r ­
m a n e n t  f u n d  d i v i d e n d  c o n s t i t u t e  “ a n y  o t h e r  
i n t e r e s t  t h a t  c o u l d  b e  s u b s t a n t i a l l y  a f f e c t e d  
b y  t h e  o u t c o m e  o f  t h e  p r o c e e d i n g ” ?

T i t l e  2 8  U . S . C .  §  4 5 5  d e f i n e s  " f i n a n c i a l  
i n t e r e s t "  a s  " o w n e r s h i p  o f  a  l e g a l  o r  e q u i ­
t a b l e  i n t e r e s t  h o w e v e r  s m a l l . ”  I  m u s t  i n i ­
t i a l l y  d e t e r m i n e  w h e t h e r  a s  a n  A l a s k a  r e s i ­
d e n t  I  h a v e  a  " f i n a n c i a l  i n t e r e s t "  i n  t h e  
A l a s k a  p e r m a n e n t  f u n d .

A l a s k a  C o n s t i t u t i o n  a r t .  I X ,  §  1 5  m a n ­
d a t e s  t h a t  " [ a ] t  l e a s t  t w e n t y - f i v e  p e r c e n t  o f  
a l l  m i n e r a l  l e a s e  . . .  r o y a l t i e s  [ a n d ]  r o y a l t y  
s a l e  p r o c e e d s ”  b e  p l a c e d  i n  t h e  p e r m a n e n t  
f u n d .  I n  t h e s e  i n v o l u n t a r y  b a n k r u p t c y  
p r o c e e d i n g s ,  t h e  s t a t e  s e e k s  p a y m e n t s  a l ­
l e g e d l y  d u e  u n d e r  a  c o n t r a c t  f o r  t h e  s a l e  o f  
t h e  s t a t e ' s  r o y a l t y  o i l .  T h u s ,  i f  s u c c e s s f u l ,  
a n y  m o n e y  r e c o v e r e d  b y  t h e  s t a t e  w o u l d  
c o n s t i t u t e  “ r o y a l t y  s a l e  p r o c e e d s , "  a n d  a t  
l e a s t  2 5 %  w o u l d  b e  d e p o s i t e d  i n  t h e  p e r m a ­
n e n t  f u n d .  U n d e r  t h e  s t a t u t e s  p r o v i d i n g  
f o r  t h e  p e r m a n e n t  f u n d  d i v i d e n d ,  h a l f  o f  
t h e  a n n u a l  i n c o m e  f r o m  t h e s e  p r o c e e d s  
w o u l d  b e  d i s t r i b u t e d  t o  a l l  e l i g i b l e  r e s i ­
d e n t s .  A l a s k a  S t a t .  § §  4 3 . 2 3 . 0 2 5 ,  4 3 . 2 3 . 0 4 5
( 1 9 8 3 ) .

[ 1 ]  I  c o n c l u d e  t h a t  e n t i t l e m e n t  t o  a  p e r ­
m a n e n t  f u n d  d i v i d e n d  i s  n o t  a  " f i n a n c i a l  
i n t e r e s t ”  a s  t h a t  t e r m  i s  d e f i n e d  i n  2 f  
U . S . C .  §  4 5 5 ( d ) ( 4 ) .  E n t i t l e m e n t  t o  a  d i v i ­
d e n d  d o e s  n o t  c o n f e r  a n y  " o w n e r s h i p "  i n ­
t e r e s t  i n  t h e  p e r m a n e n t  f u n d .  T h e  c o m ­
m e n t a r y  o n  C a n o n  3 ( C )  o f  t h e  A B A  C o d e  o f  
J u d i c i a l  C o n d u c t ,  o n  w h i c h  §  4 5 5  w a s  
b a s e d ,  s u p p o r t s  t h i s  c o n c l u s i o n :

N o t  a l l  o f  a  j u d g e ’ s  e c o n o m i c  i n t e r e s t s  
a r e  d e f i n e d  a s  “ f i n a n c i a l  i n t e r e s t s . "  . - • 
T h e  " f i n a n c i a l  i n t e r e s t "  o f  a  j u d g e  t h a t  
w i l l  d i s q u a l i f y  h i m  i s  h i s  direct legal or
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s m a l l  . . .  i n  t h e  s u b j e c t  m a t t e r  i n  a  p r o ­
c e e d i n g  b e f o r e  h i m .

E .  T h o d e ,  R e p o r t e r ' s  N o t e s  t o  C o d e  o f  J u d i ­
c i a l  C o n d u c t ,  6 9 - 7 0  ( 1 9 7 3 )  ( e m p h a s i s  a d d ­
e d ) .  T h e  r e p o r t e r  f u r t h e r  n o t e d  t h a t  c e r ­
t a i n  i n t e r e s t s  w e r e  n o t  d i r e c t  f i n a n c i a l  i n ­
t e r e s t s .  T h e s e  i n c l u d e d  f i n a n c i a l  i n t e r e s t s  
a s  a  c u s t o m e r  o f  a  p u b l i c  o r  p r i v a t e  u t i l i t y ,  
a s  a  t a x p a y e r ,  a n d  a s  a  p r e m i u m  p a y e r  i n  a  
s t o c k  i n s u r a n c e  c o m p a n y .  Id. a t  6 6 ;  see also New Orleans Public Service. Inc. v. United Gas Pipe Line Co., 7 1 9  F . 2 d  7 3 3 ,  
7 3 4  ( 5 t h  C i r . 1 9 8 3 )  ( e n  b a n c )  ( h o l d i n g  t h a t  
j u d g e ' s  s t a t u s  a s  r a t e  p a y e r  d i d  n o t  r e q u i r e  
a u t o m a t i c  d i s q u a l i f i c a t i o n ) ;  In re New Mex­ico Natural Gas Antitrust Litigation, 6 2 0
F . 2 d  7 9 4  ( 1 0 t h  C i r . 1 9 8 0 )  ( s a m e ) .

I  t h e r e f o r e  c o n c l u d e  t h a t  I  d o  n o t ,  a s  a n  
A l a s k a  r e s i d e n t ,  h a v e  a  " f i n a n c i a l  i n t e r e s t "  
i n  t h e  p e r m a n e n t  f u n d .

[ 2 ]  T u r n i n g  t o  t h e  s e c o n d  p a r t  o f  t h e  
s t a t u t o r y  r e q u i r e m e n t  f o r  d i s q u a l i f i c a t i o n  
b a s e d  o n  “ f i n a n c i a l  i n t e r e s t , "  I  f u r t h e r  c o n ­
c l u d e  t h a t  t h e  p e r m a n e n t  f u n d  i s  n o t  a  p a r t  
o f  t h e  " s u b j e c t  m a t t e r  i n  c o n t r o v e r s y . ”  
T h e  c a s e  a t  b a r  i n  t h e  d i s t r i c t  c o u r t  i s  a n  
a p p e a l  f r o m  a  d e c i s i o n  o f  t h e  b a n k r u p t c y  
c o u r t  d i s m i s s i n g  t h e  i n v o l u n t a r y  b a n k r u p t ­
c y  p r o c e e d i n g s .  O n e  o f  t h e  b a s i c  i s s u e s  
f a c e d  b y  t h e  b a n k r u p t c y  c o u r t  w a s  w h e t h e r  
t h e  s t a t e  w a s  e n t i t l e d  t o  a d d i t i o n a l  p a y ­
m e n t s  u n d e r  t h e  r o y a l t y  o i l  s a l e  a g r e e m e n t .  
T h u s  t h e  p e r m a n e n t  f u n d  w a s  m o r e  d i r e c t ­
l y  i m p l i c a t e d  i n  t h e  b a n k r u p t c y  c o u r t  p r o ­
c e e d i n g s .

T h e  s a m e  i s  n o t  t r u e  i n  t h i s  c o u r t ,  h o w ­
e v e r .  T h e r e  a r e  t w o  i s s u e s  b e f o r e  m e  i n  
t h i s  a p p e a l :  ( 1 )  w h e t h e r  t h e  b a n k r u p t c y  
c o u r t  s h o u l d  h a v e  e n t e r e d  f i n d i n g s  o f  f a c t  
a n d  c o n c l u s i o n s  o f  l a w ,  a n d  ( 2 )  w h e t h e r  t h e  
b a n k r u p t c y  c o u r t  s h o u l d  h a v e  a w a r d e d  a t ­
t o r n e y s  f e e s  t o  A O C  a n d  C O A .  W h a t e v e r  
d e c i s i o n  I  m a k e  h e r e  c a n  h a v e  n o  d i r e c t  
e f f e c t  o n  t h e  p e r m a n e n t  f u n d .

A O C  a n d  C O A  a r g u e ,  h o w e v e r ,  t h a t  t h e  
s t a t u t e ’ s  f o c u s  o n  “ t h e  s u b j e c t  m a t t e r  i n  
c o n t r o v e r s y , "  r a t h e r  t h a n  o n  t h e  p a r t i c u l a r  
i s s u e  t o  b e  r e s o l v e d ,  r e q u i r e s  a  b r o a d  i n t e r ­

3. See Appellants' Reply to the State ol Alaska' 
Opposition to Motion for Recusal at 3-4 (filed

p r e t a t i o n  o f  " t h e  s u b j e c t  m a t t e r  i n  c o n t r o ­
v e r s y . "  3  T h e  c o m p a n i e s  s u g g e s t  t h a t  t h e  
p e r m a n e n t  f u n d  i s  i n d e e d  p a r t  o f  t h e  l a r g e r  
“ s u b j e c t  m a t t e r  i n  c o n t r o v e r s y "  f o r  t h e s e  
r e a s o n s :  T h e  m e r i t s  o f  t h e  r o y a l t y  p a y ­
m e n t  d i s p u t e  a r e  c u r r e n t l y  b e f o r e  t h e  s t a t e  
s u p e r i o r  c o u r t  i n  a  d e c l a r a t o r y  j u d g m e n t  
a c t i o n .  I f  t h e  b a n k r u p t c y  c o u r t  i s  o r d e r e d  
t o  e n t e r  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  
l a w ,  t h e  s t a t e  c o u r t  j u d g e  m a y  g i v e  s u c h  
f i n d i n g s  a n d  c o n c l u s i o n s  c o l l a t e r a l  e s t o p p e l  
e f f e c t  i n  t h e  s t a t e  c o u r t  p r o c e e d i n g .  T h e  
o u t c o m e  o f  t h e  u n d e r l y i n g  r o y a l t y  p a y m e n t  
d i s p u t e ,  a n d  p o t e n t i a l  p e r m a n e n t  f u n d  r e v e ­
n u e s ,  t h u s  m a y  b e  a f f e c t e d  b y  w h e t h e r  o r  
n o t  I  d i r e c t  t h e  b a n k r u p t c y  c o u r t  t o  e n t e r  
f i n d i n g s  a n d  c o n c l u s i o n s .

I  c o n c l u d e  o t h e r w i s e .  W h i l e  t h e  p r o c e e d ­
i n g s  i n  b a n k r u p t c y  c o u r t  m a y  h a v e  h a d  a n  
i m p a c t  o n  t h e  a m o u n t  o f  r e v e n u e  o b t a i n e d  
b y  t h e  s t a t e  f o r  t h e  p e r m a n e n t  f u n d ,  t h e  
i s s u e s  r a i s e d  o n  a p p e a l  a r e  o t h e r w i s e .  P e r ­
m a n e n t  f u n d  r e v e n u e s  a r e  n o t  a t  s t a k e  i n  
t h i s  a p p e a l .  I  t h e r e f o r e  c o n c l u d e  t h a t  t h e  
p e r m a n e n t  f u n d  i s  n o t  p a r t  o f  t h e  " s u b j e c t  
m a t t e r  i n  c o n t r o v e r s y "  b e f o r e  m e .

G i v e n  m y  c o n c l u s i o n  t h a t  e n t i t l e m e n t  t o  
a  p e r m a n e n t  f u n d  d i v i d e n d  i s  n o t  a  " f i n a n ­
c i a l  i n t e r e s t  i n  t h e  s u b j e c t  m a t t e r  i n  c o n t r o ­
v e r s y , "  I  n o w  t u r n  t o  t h e  s e c o n d  p r o v i s i o n  
o f  2 8  U . S . C .  §  4 5 5 ( b ) ( 4 ) .  T h i s  p r o v i s i o n  
r e q u i r e s  d i s q u a l i f i c a t i o n  i f  a  j u d g e  h a s  
" a n y  o t h e r  i n t e r e s t  t h a t  c o u l d  b e  s u b s t a n ­
t i a l l y  a f f e c t e d  b y  t h e  o u t c o m e  o f  t h e  p r o ­
c e e d i n g . "  T h e  t e r m  " o t h e r  i n t e r e s t "  i s  n o t  
d e f i n e d  i n  t h e  s t a t u t e .  W h e r e a s  t h e  f i r s t  
p r o v i s i o n  o f  §  4 5 5 ( b ) ( 4 )  r e q u i r e s  d i s q u a l i f i ­
c a t i o n  f o r  a n y  f i n a n c i a l  i n t e r e s t ,  " h o w e v e r  
s m a l l , "  id. §  4 5 5 ( d ) ( 4 ) ,  t h e  s e c o n d  p r o v i s i o n  
a p p l i e s  o n l y  t o  t h o s e  o t h e r  i n t e r e s t s  w h i c h  
c o u l d  b e  “ s u b s t a n t i a l l y  a f f e c t e d "  b y  t h e  
o u t c o m e .

I t  h a s  b e e n  s u g g e s t e d  t h a t  t h e  o u t c o m e  
o f  t h i s  t e s t  s h o u l d  “ d e p e n d  o n  t h e  i n t e r a c ­
t i o n  o f  t w o  v a r i a b l e s :  t h e  r e m o t e n e s s  o f  
t h e  i n t e r e s t  a n d  i t s  e x t e n t  o r  d e g r e e . "  
N o t e ,  Disqualification of Judges and Ju s­tices in the Federal Courts, 8 6  H a r v . L .  
R e v .  7 3 6 ,  7 5 3  ( 1 9 7 3 ) .  T o  e l a b o r a t e ,

N o v e m b e r  15, 1983).
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I f  the interest strongly resembles a di­

rect interest— for example, stock held in 

a subsidiary (or parent) of the corporate 

party— any amount should disqualify, 

just as does any stock held in the party 

itself. As the interest becomes less di­

rect, such as that in an enterprise carry­

ing on business with the party, only if 

the extent of the interest is itself sub­

stantial can the judge's impartiality rea­

sonably be questioned.Id.; see also In re Virginia Electric and Power Co., 539 F.2d 357, 368 (4th Cir.1976); 

13A C. Wright, A. Miller &  E. Cooper, Federal Practice and Procedure § 3547 

(2d ed. 1984).

[3] Applying this analysis to the facts 

of the case before me, I conclude entitle­

ment to a permanent fund dividend does 

not warrant disqualification. First, as dis­

cussed abo-,e, the permanent fund is only 

indirectly implicated in this appeal. My 

decision here will not directly increase or 

decrease permanent fund revenues. Sec­

ond, the extent of my interest is very small. 

AOC and COA themselves estimate that 

the amount at stake in these proceedings 

might translate into an increase of S1.78 in 

the annual permanent fund dividend for 

each Alaska resident.4 Thi small amount, 

coupled with the indirectness of the effect, 

does not rise to the level of “any other 

interest that could be substantially affect­

ed." This conclusion comports with deci­

sions of the Fourth and Tenth Circuits in 

which small, indirect, potential benefits 

were held to not require disqualification. See In re New Mexico Natural Gas Anti­trust Litigation, 620 F.2d 794 (10th Cir. 

1980); In re Virginia Electric and Power Co., 539 F.2d 357 (4th Cir.1976).

In In re New Mexico Natural Gas, the 

Tenth Circuit identified additional factors 

to be considered under the "substantially 

affected" provision of § 455(b)(4). The 

court observed:

In view of the statutory requirement 

that interests must be substantially af­

fected before recusal is required, we be­

lieve Congress did not intend to require 

disqualification in all cases in which the 

judge might benefit as a member of the 

general public. We realize that recusal 

would be required by the statute if the 

judge owned even one share of stock in a 

party to the litigation. But an interest 

shared by the judge in common with the 

public is distinguishable for at least two 

reasons, hirst, the policy to promote 

public confidence in the impartiality of 

the judicial system is not served to as 

great an extent by disqualifying a judge 

who would receive only such a benefit. 

It is not simply a question of de minimis 

effect; a personal benefit or detriment 

shared in common with the community at 

large is perceived to have a different 

psychological effect on a judge than 

would a benefit or detriment not so 

shared.

Second, practical problems abound if 

recusal is required whenever a judge 

benefits simply as a member of the com­

mon populace. There is much litigation 

today that can have far-reaching effects 

on large segments of the nation. For 

instance, an antitrust suit against a ma­

jor oil company could reduce gasoline 

prices within the entire United States, 

and hence affect the transportation costs 

of every judge. The ratemaking pro­

ceedings of public utility commissions 

throughout the nation are reviewed by 

the courts in the states involved, where 

most of the reviewing judges are custom­

ers of the telephone, electric, water or 

gas company; yet there is no suggestion 

in any cases we have seen that these 

judges should disqualify themselves. 

Federal and state judges sit every day on 

tort, patent or other cases in which po­

tentially large verdicts could affect an 

insurance or other company’s profitabili­

ty. and the loser is in a position to pass 

the loss on through higher future costs 

which increase the judges’ cost of living. 

620 F.2d at 796-97.

Similar considerations apply here. Ac­

cording to the records of the Clerk of the

4. See Affidavit of Charles E. Cole in Support of October 25. 1933). 
Motion for Recusal, exhibit 2 at 11-12 (filed



IN  R E  S T O R A G E  T EC H N O LO G Y  C O RP. 363
Ci te  u 45 B .R . 363 (D.C. 1555)

C o u r t  f o r  t h i s  d i s t r i c t ,  6 l  c a s e s  h a v e  b e e n  
f i l e d  h e r e  s i n c e  1 9 8 1  w h i c h  l i k e l y  i n v o l v e  
p o t e n t i a l  p e r m a n e n t  f u n d  r e v e n u e s .  T h i s  
a v e r a g e s  1 5  c a s e s  p e r  y e a r ,  a n d  t h e s e  c a s e s  
o f t e n  e n t a i l  f a r - r e a c h i n g  a n d  c o m p l e x  l i t i ­
g a t i o n .  M o r e o v e r .  I  n o t e  t h a t  t h e  s t a t e  i s  
e n t i t l e d  t o  9 0 T c  o f  o i l  r e v e n u e s  r e c e i v e d  b y  
t h e  f e d e r a l  g o v e r n m e n t  f r o m  f e d e r a l  o i l  
l e a s e s  i n  t h e  s t a t e .  C a s e s  i n v o l v i n g  f e d e r a l  
l e a s e s  t h u s  m a y  a l s o  h a v e  a n  i m p a c t  o n  t h e  
p e r m a n e n t  f u n d .  I t  i s  r e a d i l y  a p p a r e n t  
t h a t  f r e q u e n t  a s s i g n m e n t  o f  n o n r e s i d e n t  
j u d g e s  t o  h e a r  t h e s e  c a s e s  w o u l d  i m p a i r  
t h e  e f f e c t i v e  a d m i n i s t r a t i o n  o f  j u s t i c e  i n  
t h e  f e d e r a l  c o u r t  i n  t h e  D i s t r i c t  o f  A l a s k a .

F o r  t h e s e  r e a s o n s ,  I  c o n c l u d e  t h a t  m y  
e n t i t l e m e n t  t o  a n  A l a s k a  p e r m a n e n t  f u n d  
d i v i d e n d  d o e s  n o t  c o n s t i t u t e  e i t h e r  a  “ f i n a n ­
c i a l  i n t e r e s t  i n  t h e  s u b j e c t  m a t t e r  i n  c o n t r o ­
v e r s y ’ ’  n o r  " a n y  o t h e r  i n t e r e s t  t h a t  c o u l d  
b e  s u b s t a n t i a l l y  a f f e c t e d  b y  t h e  o u t c o m e  o f  
t h e  p r o c e e d i n g s . "  A c c o r d i n g l y ,  t h e r e  a r e  
n o  g r o u n d s  f o r  d i s q u a l i f i c a t i o n  u n d e r  2 8  
U . S . C .  §  4 5 5 .  T h e  M o t i o n  f o r  R e c u s a l  i s  
t h e r e f o r e  D E N I E D .

O R D E R E D  A C C O R D I N G L Y .

In re ST O R A G E  T EC H N O LO G Y  

C O RPO R AT IO N . Debtor.

B E N D E R  &  T R E E C E , P.C.. Movant, 

v.

ST O R A G E  T EC H N O LO G Y  

C O RPO RATIO N ,

Respondent.

Bankruptcy No. 84 B  05377 G. 

Motion No. 1130J43.

U n i t e d  S t a t e s  D i s t r i c t  C o u r t .
D .  C o l o r a d o .

J a n .  7 .  1 9 8 5 .

A s  A m e n d e d  J a n .  8 .  1 9 8 5 .

F o r m e r  c o u n s e l  f o r  C h a p t e r  1 1  d e b t o r  
m o v e d  f o r  r e l i e f  f r o m  a u t o m a t i c  s t a y  t o

p e r f e c t  a n d  o t h e r w i s e  e n f o r c e  i t s  a t t o r n e y s ’  
l i e n .  T h e  D i s t r i c t  C o u r t ,  R o l a n d  J .  B r u m ­
b a u g h ,  J . ,  h e l d  t h a t  l i e n  w a s  s t a t u t o r y  a n d  
t h a t  c o u n s e l  v i o l a t e d  a u t o m a t i c  s t a y  w h e n  i t  
f i l e d  i t s  n o t i c e  o f  l i e n  a f t e r  t h e  b a n k r u p t c y  
f i l i n g .

M o t i o n  d e n i e d .1.  B a n k r u p t c y  © = 19 1
A n  a t t o r n e y s '  l i e n  i s  “ s t a t u t o r y "  f o r  

p u r p o s e  o f  a v o i d i n g  t h e  f i x i n g  o f  a  s t a t u t o ­
r y  l i e n .  B a n k r . C o d e ,  1 1  U . S . C .  A .
§ §  1 0 1 ( 4 5 ) ,  5 4 5 ( 2 ) .

See publication Words and Phrases 
for other judicial constructions and 
definitions.

2 .  A t t o r n e y  a n d  C l i e n t  © = 174
U n d e r  C o l o r a d o  l a w ,  a n  a t t o r n e y s ’  l i e n  

d o e s  n o t  e x i s t  a p a r t  f r o m  s t a t u t e .  C . R . S .  
1 2 - 5 - 1 1 9 ,  1 2 - 5 - 1 2 0 .

3 .  A t t o r n e y  a n d  C l i e n t  < 5 = 174
A t t o r n e y s ’ l i e n  a r i s e s  s o l e l y  b y  f o r c e  o f  

a  s t a t u t e  o n  s p e c i f i e d  c o n d i t i o n s ,  i . e . ,  e n ­
t i t l e m e n t  t o  t h e  f r u i t s  o f  a  s u i t  o r  s e t t l e ­
m e n t  a c c r u i n g  t o  t h e  c l i e n t .

4 .  B a n k r u p t c y  © = 6 5 9 ( 3 )
A t t o r n e y s  h a v i n g  l i e r  u n d e r  C o l o r a d o  

l a w  f o r  s e r v i c e s  r e n d e r e d  C h a p t e r  1 1  d e b t ­
o r  i n  c o n n e c t i o n  w i t h  c i v i l  a c t i o n  v i o l a t e d  
a u t o m a t i c  s t a y  b y  f i l i n g  n o t i c e  o f  a t t o r ­
n e y s ’  l i e n ,  a n d  p e r f e c t i o n  o f  l i e n  a s  t o  t h i r d  
p a r t i e s  w a s  n o t  r e t r o a c t i v e  s o  a s  t o  t r i g g e r  
B a n k r u p t c y  C o d e  p r o v i s i o n  e x e m p t i n g  t h e  
" a c t "  o f  f i l i n g  f r o m  t h e  a u t o m a t i c  s t a y  a n d ,  
t h u s ,  n o t i c e  w a s  v o i d  a n d  l i e n  w a s  n e i t h e r  
e n f o r c e a b l e  n o r  p e r f e c t e d  a g a i n s t  t h i r d  p a r ­
t i e s .  C . R . S .  1 2 - 5 - 1 1 9 ,  1 2 - 5 - 1 2 0 ;  B a n k r .  
C o d e ,  1 1  U . S . C . A .  § §  1 0 1 ( 4 5 ) .  3 6 2 .  3 6 2 ( a ) ( 5 ) ,
( b ) ( 3 ) ,  5 4 6 ( b ) .

5 .  B a n k r u p t c y  < 5 = 6 7 5
D e b t o r  i n  p o s s e s s i o n  s t a n d s  i n  s h o e s  o f  

t h e  t r u s t e e  a n d  m a y  e x e r c i s e  l i e n  a v o i d a n c e  
p o w e r s ,  b u t  s u c h  r e q u i r e s  f i l i n g  o f  a n  a d ­
v e r s a r y  p r o c e e d i n g .  B a n k r . C o d e ,  1 1  U . S .  
C . A .  §  5 4 5 ( 2 ) ;  R u l e s  B a n k r . P r o c . R u l e  7 0 0 1 ,  
1 1  U . S . C . A .

P a u l  G .  H y m a n .  J r . ,  H o l m e ,  R o b e r t s  & 
O w e n .  D e n v e r ,  C o l o . ,  f o r  S t o r a g e  T e c h n o l o ­
g y  C o r p . .  d e b t o r .
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S t a n d a r d  A l a s k a P r o d u c t i o n  v. Schaible

Opinion by Judge Alarcon

SUMMARY

Jurisdiction

Affirming the district court’s order denying motion to dis­
miss, the court held that the claim was not ripe.

Standard Alaska Production Co., Exxon Corporation and 
Chevron U.S.A., Inc. (Producers) filed suit in the District of 
Alaska for injunctive and declaratory relief. They contended 
that continuation of an underlying state action filed by the 
State of Alaska against Producers and other defendants for 
damages far underpayment of royalties statutorily owed 
every Alaska resident, was a violation of Producer’s four­
teenth amendment right to trial before an impartial tribunal. 
Because of the damages sought in the underlying state action. 
Producers claimed that every potential judge and juror in 
Alaska state court had a direct and substantial pecuniary 
interest in the outcome of the underlying state action. Judge 
Belloni of the District of Oregon presided over the federal 
court proceedings and dismissed the Producers* federal cause 
of action on ripeness grounds.

|1| There was no finding by any court that Alaska could not 
provide an unbiased trier of fact and appellate court to con­
sider Producers' federal constitutional claims. Merely alleg­
ing there was no competent court in Alaska did not 
demonstrate that Alaska’s disqualification procedures were 
inadequate to resolve the issue of bias. |2| There was no evi­
dence in the record to support any estimated figure by Pro­
ducers establishing that as a result of a favorable judgment in 
the underlying state action there would be a substantial finan­
cial interest compelling disqualification for cause. (3| 
Producers' failure to raise their claim of bias before the
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Alaska wuuk> denied tr>at state’s judges the opportunity to 
determine whether they must decline to hear this matter 
because they have a substantial interest in the outcome. [4| 
Thus, the district court did not err in its determination that 
Producers’ claim of bias could not be resolved until a factual 
presentation demonstrating bias was made before the state 
trial judge.

COUNSEL
C. Douglas Floyd, San Francisco. California, for the appel­
lant. Chevron U.S.A., Inc.
Bruce Botelho, Assistant Attorney General, Department of 
Law, Oil, Gas & Mining Section. Juneau, Alaska, for the 
appellees/cross-appellants.

OPINION
ALARCON, Circuit Judge:

Standard Alaska Production Company, Exxon Corpora­
tion and Chevron U.S.A.. Inc. (Producers), appeal from the 
order granting the motion of Grace R Schaible, et al. (State 
Officials) to dismiss this suit on the ground that the claim is 
not ripe. The State Officials cross-appeal from (1) the denial 
of their motion to dismiss pursuant to the Eleventh Amend­
ment and (2) the refusal to dismiss this matter under Y o u n g e r  
v. H a r r i s , 401 U.S. 37 (1971). I

We review independently, without deference to the district 
court's rulings, each of the issues raised cn this appeal: (1) 
whether the district court erred in denying the motion to dis­



41 i6 Standard Alaska Production v . Schaible
miss based on the ground that federal jurisdiction was lacking 
due to the Eleventh Amendment, S o u t h  D e l t a  W a t e r  A g e n c y  
v. U n i t e d  S ta le s  D e p t ,  o f  I n t e r io r , 7G7 F.2d 531, 535 (9th Cir. 
1985); (2) whether the district court erred in dismissing the 
case on ripeness grounds, A s s in ib o in e  a n d  S io u x  T r ib e s  v. 
B o a r d  o f  O i l  a n d  G a s  C o n s e r v a t io n  o f  M o n t a n a , 792 F.2d 782, 
787 (9th Cir. 1986); and (3) whether this suit should have 
been dismissed pursuant to the Y o u n g e r abstention doctrine. 
W o r ld  F a m o u s  D r i n k i n g  E m p o r iu m ,  I n c . v. C i t y  o f  T e m p o .  
820 F.2d 1079, 1081 (9th Cir. 1987).

II

On September 2,1977, the State of Alaska (Alaska) filed an 
action in an Alaskan trial court for injunctive and declaratory 
relief against Amerada Hess Corporation and eighteen North 
Slope oil companies including Standard Alaska Production 
Company, Exxon Corporation, and Chevron, U.S.A., Inc. 
S ta t e  o f  A la s k a  v. A m e r a d a  H e s s  C o r p o r a t i o n  e l  a i .  Civil No. 
IJU-77-847, (Hess). Alaska sought a declaration of its rights 
under certain oil and gas leases negotiated with the Produc* 
ers.

On July 6,1983, Alaska filed a second amended complaint 
in the state action seeking damages for underpayment of roy- 
allies pursuant to the leasing agreement. In this pleading. 
Alaska alleged it had not received all of its royalties because 
the Producers had been underestimating the value of the oil 
and gas taken from Prudhoe Bay and Kuparuk River oil 
fields. The state court proceedings are scheduled for trial on 
April 4,1990.

In their amended complaint for injunctive and declaratory 
judgment, the Producers claim that there would be three 
basic adjustments to Alaska's share of royalties: (1) the lessees 
will owe at least S1 billion in royalties on past production: (2) 
the value of royalties on future production would increase by 
an additional $1 billion: and (3) Alaska would receive $600



million in contract adjustments on any oil previously 
received in the form of royalties-in-kind.

The Producers contend that “the monetary recovery sought 
by the state in H e s s will substantially increase the Alaska Per­
manent Fund and, consequently, the annual amount of divi­
dends from the fund that every Alaska resident has a 
statutory right to receive." Brief for Appellant? at 3, Fven 
resident of Alaska who applies and who meets certain resi­
dency requirements is entitled to receive an annual dividend 
from the earnings on the permanent fund investment. (Alaska 
Statute §§ 43.23.005-.015.) The residency requirements are: 
(1) that an applicant live in Alaska from October 1st through 
March 31st of the year preceding disbursement of dividends, 
and (2) the applicant submit a written statement of intent to 
remain a permanent resident of Alaska. I d . The amount of 
each year's dividend is determined by a fixed formula. 
(Alaska Statute 37,13.140).

Ill

On November 2, 1987, the Producers filed suit in the uis- 
trict Court for the District of Alaska for injunctive and 
declaratory relief under 42 U.S.C. § 1983 "on the pound that 
the continuation of [the state] action is a violation of their 
Fourteenth Amendment right to trial before an impartial 
tribunal." Brief for Appellants at 2. They claim that with an 
annual increase in dividends, "every potential judge and 
juror in Alaska state court has a direct and substantial pecuni­
ary interest in the outcome of H e s s . "  I d . at 3. The Producers 
argue that issuance of an injunction “would not prevent the 
state from pursuing its royalty claims against the H e s s  
defendants, but would require it to pursue those claims in an 
alternative forum where the judges and jurors have no finan­
cial interest in the case, such as the court of another state/' I d .

The State Officials moved to dismiss on the following 
grounds: (1) The Eleventh Amendment deprives the district
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wuurt of subject matter jurisdiction; (2) There is no justiciable 
case or controversy; (3) Principles of comity and federalism 
embodied in the rule of abstention require dismissal; and (4) 
The complaint failed to allege sufficient facts to support a 
finding of a due process violation.

This mHtter was assigned to Judge Klc'mfcld of the united 
States District Court for the District of Alaska. Judge Klein- 
feld recused himself from presiding over this matter. Judge 
Kleinfeld advised the parties of the reasons he disqualified 
himself as follows:

I don’t think we need go so far as to examine a 
judge’s Mance sheets and the exact size of his fam­
ily. Mine is five, as counsel obviously researched 
when they wrote their memorandum. Some judges 
have smaller families and they make less money off 
o f  dividends, but it doesn't matter a whole lot, it's 
still substantial. It's substantial enough so that it 
would make a good hostile headline impairing the 
appearance of integrity of the judicial process.

As a result of Judge Kleinfeld's recusal. Judge Belloni of the 
United States District Court for the District of Oregon was 
designated to preside over the federal court proceedings. The 
district court dismissed the Producers' federal cause of action 
on ripeness grounds. The court expressly denied the motions 
to dismiss based on the eleventh Amendment and failure to 
state a claim. The court did not reach the State Officials' 
abstention arguments.

We first consider the State Officials’ contention in their 
cross-appeal tnat the district court lacked jurisdiction to hear 
this matter because they are immune from suit under the 
Eleventh Amendment.

IV
The Slate Officials argue that there is no federal court juris­

diction over this matter because the Eleventh Amendment
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prohibits a citizen from suing a state. E x  P a r t e  Y o u n g , 209 
U.S. 123, 159-60 (1908). Eleventh Amendment immunity 
extendi to an action or a suit filed against a state agency or 
official. P e n n h m t  S ta t e  S c h o o l  &  H o s p . v. H d l d f t m a n ,  465 
U.S. 89,101-102 (1984). 1  ne Eleventh Amendment does not, 
however, preclude a suit to enjoin a state official from violat­
ing the federal constitution. E x  P a r t e  Y o u n g , 209 U.S. at 159- 
60; P e n n h u r s t , 465 U.S. at 101-103.

The Producers allege that the filing of the H e s s  action in an 
Alaskan state court is a violation of their right under the 
Fourteenth Amendment to an impartial tribunal. They con­
tend that the monetary recovery sought in the H e s s  matter 
will increase the annual dividends paid to the Alaska resi­
dents. Thus, it is argued, every judge and potential juror in 
that state Mhas a direct and pecuniary" interest in the outcome 
of H e s s . Brief for Appellants at 3.

The State Officials argue, however, that "the connection 
between them and the alleged due process deprivation must 
be deemed too tenuous to permit reliance upon the doctrine 
of E x  P a r t e  Y o u n g  to avoid the bar of Eleventh Amendment 
stats immunity." Brief for Appellees at 36. They further argue 
that the essence of the Producers' claim "is directed at the 
effect of the Permanent Fund dividend program on the 
A m e r a d a  H e s s  judge and jury; their claim does not arise out 
of any allegation of unconstitutional conduct on the pa f t  of 
any of the defendants named here." I d .

The State Officials' argument is unpersuasive. They are the 
parties responsible for the filing and maintenance of the state 
court action against H e s s . Grace B. Schaible it the Attorney 
General of Alaska. She is responsible for bringing civil suits 
on behalf of the state. (Alaska Stat., { 44.23.020(b)). Judith 
M. Brady, the Commissioner of Natural Resources of the 
State of Alaska, Mary J. Hayes, the Director cf the Division 
of Lands, and James E. Eason, the Director of the Division of 
Oil and Gas are the officials responsible for collecting the roy-
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alty rrvenues in dispute in the state c o u i l  proceedings. ( I d .  
§§44.37.010 -.020, 38.05.035.) The action was assigned for 
trial before Waller L. Carpeneti of the Superior Court of the 
State of Alaska. The required connection with the enforce­
ment of the act, under the doctrine announced in E x  P a r t e  
Y o u n g , is therefore present.

We find that the Eleventh Amendment does not bar the 
Producers from seeking relief in the federal courts and we 
affirm the district court's denial of appellees' motion to dis­
miss under Eleventh Amendment state immunity.

V
The Producers contend that the district court erred in 

granting the state officials' motion to dismiss on the ground 
that the issue was not ripe for review. The Producers allege 
that "the district court failed to address the relevant questions 
governing the ripeness determination." Brief fnr Appellants 
at 13.

The doctrine of ripeness is intended "to prevent the courts, 
through avoidance of premature adjudication, from entan­
gling themselves in abstract disagreements over administra­
tive policies, and also to protect the agencies from judicial 
interference until an administrative decision has been for­
malized and its effects felt in a concrete way by the challeng­
ing parties." A b b o t t  L a b o r a t o r ie s  v. G a r d n e r , 387 U.S. 136, 
148-49 (1967). Ripeness requires an evaluation of "the fitness 
of the issues for judicial decision and the hardship to the par­
ties of withholding court consideration." I d . at 149. A claim 
is fit for decision if the issues raised are Primarily legal, rin nnt 
require further factual development, and the challenged 
action is final. F r ie d m a n  B r o t h e r s  I n v e s t m e n t  C o .  v. L e w is ,  

676 F.2d 1317,1319 (9th Cir. 1982).
The Producers contend that their due process claim is ripe 

for review because “there is nothing hypothetical, specula-
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tive, remote, or contingent about the denial of due process 
presently resulting from the pending Alaska state court action 
in H e s s . " Brief for Appellants at 10. They claim that their 
action seeks “to enjoin c u r r e n t l y  o n g o in g  proceedings before 
a financially interested tribunal on the ground that they have 
an absolute due process right to the adjudication of H e s s  by 
a disinterested judge and jury." I d . (emphasis in original). 
They argue that “[t]he right to a decisionmaker free of a pecu­
niary interest is absolute [and] it does not depend on any 
determination of actual bias." I d  at 11. The Producers assert 
that their “due process claim in this case thus presents a legal 
issue that ‘will not be clarified by fuitlicr factual 
development.’" I d . (citation omitted). They claim that the 
financial interest of every Alaskan judge or juror in the out­
come of the pending state proceedings supports a ruling that, 
as a matter of law, Alaska cannot provide an unbiased tribu­
nal.

The Producers argue further that the district court should 
not have dismissed their claim on ripeness grounds because 
“the state's disqualification procedures are inadequate to cure 
the financial bias in H e s s , which,.. . affects every Alaska resi­
dent regardless of subjective belief, and works a per se consti­
tutional disqualification of every judge or juror in Alaska 
state court." I d . at 24. They contend that “[successful invoca­
tion of the state's disqualification procedures would simply 
result in the appointment of another judge or juror having an 
identical pecuniary interest." I d . at 24-25. The Producers rely 
on G ib s o n  v. B e r r y h i l l , 411 U.S. 564 (1973), for the proposi­
tion that “an 'adequate opportunity’ dots not exist whcic, m 
in this case, the state tribunal has a financial interest in the 
outcome of the case:

' [ Y o u n g e r ] naturally presupposes the opportunity to 
raise and have timely decided by a competent state 
tribunal the federal issues involved. Here the predi­
cate for a Y o u n g e r v. H a r r i s  dismissal was lacking, 
for appellees alleged, and the District Court con-
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eluded, that the State Board of Optometry was 
i n c o m p e t e n t  b y  r e a s o n  o f  b ia s  t o  a d ju d ic a t e  t h e  is s u e s  

■ p e n d in g  b e fo r e  I t . "  ( I d , at 377Xemphasis added).'"
Reply Brief for Appellants at 21.

A brief summary of the issue before the Supreme Court in 
G ib s o n  will readily demonstrate that it does not support the 
Producers' argument. In G ib s o n , the Alabama Optometric 
Association (Association) filed with the Alabama Board of 
Optometry (Board) charges against various optometrists (the 
employee-pharmacists) who were practicing their profession 
as employees of Lee Optical Co. The Association asked the 
Board to revoke the licenses of each of the employee* 
optometrists. The Association alleged that the practice of 
optometry by individuals employed by a business establish* "1
ment was unethical conduct. I d . at 367*68.

Two days later, the Board filed a suit in state cc irt against '
Lee Optical Co. Peeking to enjoin the compan* from engag* 
ing in the ‘unlawful practice of optometry.'" I d , at 368. The j
state court enjoined Lee Optical from practicing optometry 
without a license or from employing licensed optometrists.
Thereafter the Board scheduled hearings on May 26th and 
27th on the unethical conduct charges brought against the 
employee-optometrists by the Association.

The employee-optometrists filed suit in the United States 
District Court against the Board, its individual members, and 
the Association pursuant to the Civil Rights Act, 42 U.S.C.
1 1983, for an injunction against the scheduled license revo­
cation proceedings. I d . at 569. The employee-optometrists 
alleged that they could not get a fair and impartial hearing 
because the Bosird was biased, I d .  at 570.

The district court concluded that the Board was so biased 
by pecuniary interests that it could not conduct the revoca­
tion hearings. I d , at 578. The district court found that of the
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192 licensed optometrists in Alabama, 92 were employed by 
a business establishment. None belonged to the Association. 
Each member of the Association was an independent optom­
etrist engaged in private practice for his own accord. Only 
members of the Association were eligible to be members of 
the Board. I d . at 578. The district court concluded from these 
facts that revocation of the employee-optometrists licenses 
“would possibly redound to the personal benefit of members 
of the Board." I d . at 578.

The Supreme Court concluded that the district court’3 find­
ings were not clearly erroneous. I d . at 579. Accordingly, the 
Supreme Court held in G ib s o n  that, based on the district 
court’s findings, "the pecuniary interest of the members of the 
Board of Optometry had sufficient substance to disqualify 
them, given the context in which this case arose." I d . at 579. 
The Supreme Court also concluded that the district court did 
not err in failing to abstain because the matter was pending 
before the Board. I d . at 577. The Court instructed that the 
application of Y o u n g e r v..  I  a r r i s  "presupposes the opportu- 
nity to raise and have timely decided by a c o m p e te n t state tri­
bunal the federal issues involved." I d . (emphasis added), ihe 
Supreme Court concluded that “the State Board of Optome­
try was incompetent by reason of bias to adjudicate the issues 
before it." I d .

[1] In the matter before this court, there has been no finding 
by any court that Alaska cannot provide an unbiased trier of 
fact and appellate court to consider the Producers' federal 
constitutional claims. The Producers have not presented to 
the state courts their claim that all Alaskan judges and pro­
spective jurors are biased because of a substantial pecuniary 
interest in the outcome of the pending proceedings in H e s s .  

The simple fact that the Producers claim that there is no com­
petent court in Alaska to preside over the injunctive and 
declaratory relief action does not demonstrate that Alaska’s 
disqualification procedures are inadequate to resolve the 
issue of bias. In O h io  C i v i l  R ig h t s  C o m m 'n  v. D a y t o n  C h r i s -

*
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t i a n  S c h o o ls ,  I n c . , 477 U.S. 619 (1986), the Supreme Court 
observed:

[W]e hive repeatedly rejected the argument that a 
constitutional attack on state procedures themselves 
‘automatically vitiates the adequacy of those proce- 
dures for purposes of the Y o u n g e r - H u f f m a n  line of 
cases.'

I d . at 628 (citation omitted).
In F la n g a s  v. S ta t e  B a r  o f  N e v a d a . 655 F.2d 946 (9th Cir. 

1981), the appellant obtained an injunction from the District 
Court of Nevada to bar the remaining unrecused judges of the 
Supra me Court of Nevada from hearing disciplinary proceed­
ings against an attorney based on affidavits alleging that bias 
against him by the present members of the court would also 
taint any substitute judges from the trial court. I d . at 947-48. 
We reversed the order granting the injunction. We distin­
guished G ib s o n  on the ground that the failure of the appellant 
to utilize Nevada's disqualification procedures makes it 
impossible for us to determine whether the factual allegations 
of pervasive bias were true. I d .  at 950. We held that “Flangas 
may not simply ignore the disqualification procedures based 
upon his perception that his chances of sucosas in disqualify­
ing the biased judges ‘are not auspicious.'” I d . (citation omit­
ted). We also noted in F la n g a s  that M[t]here is no indication 
in G ib s o n  that there was a statutory procedure for disqualifi- 
cation of the biased Board members.” I d .

{2j In Alaska, judges may be challenged for cause upon a 
showing of financial interest in the matter. (Alaska Statute 
22.20.020.) At such a proceeding, the Producers can mount a 
challenge to the Impartiality of the Alaska judges by attempt­
ing to show that each of them has a s u b s t a n t ia l pecuniary 
interest in the outcome of the H e s s  matter. We cannot deter­
mine from the present record whether this matter comes 
within the G ib s o n  exception to Y o u n g e r abstention. In
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G ib s o n , a decision to revoke the licenses of all optometrists 
employed by a business establishment would have reduced 
competition by almost fifty percent. Because all Board mem­
bers were in private practice, revocation would mean that it 
was possible that each Board member could almost double 
his income through fees obtained from former patients of the 
employee-optometrists. Here, the Producers argue that a 
judgment for Alaska would ultimately increase a qualified 
resident’s dividend from the permanent fund by $70 a year. 
No evidence has been presented, however, that supports this 
figure. Assuming that it is accurate, we do not have sufficient 
facts before us to determine whether an increase of $70 in 
dividends as a result of a favorable judgment for the state in 
H e s s  would constitute a substantial financial interest compel­
ling disqualification for cause. Aq evidentiary hearing will 
also inform a reviewing court whether all Alaska judges and 
jurors have applied for permanent fund dividends or 
whether, in order to provide a forum for the trial of this mat­
ter, any are willing to waive such benefits.

[3] The Producers’ failure to raise their claim of bias before 
the Alaska courts has denied that state's judges the opportu­
nity to determine whether they must decline to hear this mat­
ter because they have a substantial interest in the outcome of 
this matter. In P a r t in g t o n  v. G e d a n . No. 87-2375, slip op. 
2161 (March 13,1989), we stated that when a party “ ‘has not 
attempted to present his federal claims in related state court 
proceedings, [we will] assume that state procedures will 
afford an adequate remedy, in the absence of unambiguous 
authority to the contrary.' ” I d . at 2177 (quoting P e n n z o l l  C o .  

v. T e x a c o ,  I n c . , 481 U.S. 1, 15 (1987)). Here, a prompt due 
process challenge in the Alaska trial court may result in a fac­
tual determination that each Alaska judge and juror is not 
competent to hear this matter. Such a ruling would eliminate 
the federal constitutional claim without federal court inter­
ference and avoid a needless confiiu in this nation's dual 
court system.
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In addition, the Producers have failed to meet their burden 

of showing that the Alaskan state courts cannot provide a fair 
tribunal to hear their federal constitutional claims. S e e  id . (a 
litigant bears the burden of showing “that state procedural 
law barfs] presentation of [hi*] claims") (citation omitted). 
Instead, the Producers have bypassed the Alaska court system 
on the sensitive issue of its ability to provide a fair and impar­
tial trial in this matter. As a result, critical and dispositive fac­
tual questions remain unresolved,

We agree with the explanatiuu by the Eighth Circuit of its 
disposition of an appeal regarding a similar claim of bias:

The difficulty here is that the bias claim, unless first 
presented to the state court, does not reach constitu­
tional ripeness. If requested to do so, some state 
supreme court justices might well rule under the 
record presented to them that thay should step aside 
and allow others to be designated in their place. If 
some recuse themselves, and we in no way suggest 
that they should or shouldn't, this would obviate the 
necessity for any court to pass on the federal consti­
tutionality claims. Thus, we rule the constitutional 
issues are not ripe for decision since all state issues 
have not been presented to the state court.

P e te r s o n  v. S h e r a n , 635 F.2d 1335,1341 (Bth Cir. 1980) (cita­
tion omitted),

[4] The district court did not err in determining that the 
Producers’ claim of bias in the Alaska court system cannot be 
resolved until a factual presentation demonstrating bias is 
made before the state trial judge.

The Producers claim that the failure of the district court to 
decide whether an injunction should issue uu ripeness 
grounds creates a hardship for them. No showing has been 
made that the Producers will suffer any hardship by present*



ing to the state evidence, if any exists, that the Alaskan judges 
and potential jurors have a substantial pecuniary interest in 
the outcome of the H e s s  matter. The Producers argue that 
“(i]f the state is constitutionally rrnuired to i«clc relief in &u 
alternative forum, that determination should be made at the 
earliest opportunity to prevent as much needless delay and 
wasted pretrial and trial preparation as possible." Brief for 
Appellants at 12. This is a surprising argument for the Pro­
ducers to assert. They have had several yean to present a dis­
qualification motion in the state court regarding the 
competency of any Alaska judge to try the H e s s  matter. They 
have not dona so. Any injury suffered by the delay in deter­
mining the Producers' bias claim has been self-indicted. The 
Producen suggest that if they prevail on their disqualification 
theory, this matter can be tried in an “alternative forum." If 
so. no time has been wasted in trial preparation.

We are persuaded from our independent review of the mea­
gre record before us, that the question of the capacity of the 
State of Alaska to provide a fair and impartial trial and appel­
late review in the H e s s  matter is not ripe. Until a proper 
motion for disqualification is made in the state court, the dis­
puted factual questions concerning the alleged bias of all 
Alaska judges and jurors cannot be reviewed by any federal 
court.

In dismissing this matter without prejudice, the district 
rourt issued a challenge to ihe State of Alaska "to provide a 
forum which will ensure a fair trial before an unbiased judge 
and unbiased jurors" within a reasonable time. The district 
court invited the Producers "to re-open this federal case" if 
the State Officials fail to provide an unbiased forum within a 
reasonable time. We applaud the district court's wise resolu­
tion of a very delicate test of the joint responsibility of state 
and federal courts to provide every person with due process.

VI

in their cross-appeal, the State Officials contend that the 
district court should have dismissed this matter pursuant to
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the doctrine of Y o u n g e r  v. H a r r i s . We need not address the 
merits of this issue because we have determined that the dis­
trict court properly dismissed the federal constitutional issue 
raised in this matter because it is not ripe for review.

VII
The district court’s order denying the motion to dismiss 

pursuant to the Eleventh Amendment is Affirmed. The order 
dismissing this matter because it is not ripe is Affirmed.
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