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January 9, 1909

The Honorable Tim Kelly 
President of the Senate 
Alaska State Logiul<itu>.e. 
r.O. Dox V 
Junea*’, AK 99811

Dear Senator Kolly

Under the autho.il.; o 2 art. Ill, sec. 18, of the Alaska 
Constitution, I au\ transmitting a bill relating to the 
combining of a sfrlto and use tax proposition with the 
incorporation of a tu -ugh.

Current law does not piovide express authority for a peti­
tion and an election L a jlot for incorporation of a borough 
to include, at the F'-x.e time, a sales and use tax proposi­
tion. AS 29 providv’ only for the combining of a sales and 
use tax propositior \ ith incorporation of a second class 
city. See AS 29.41 'in. The purpose of this bill is to 
ensure the financial v.lc’-ility of a new borough at the time 
of incorporation, an.:- ?:••• simplify incorporation procedures 
similar to those gov*, ui-ng the incorporation of second class 
cities. The Local Boundary Commission anticipates that 
several new boroughs might seek incorporation over the next 
few years. Many of the proposed boroughs might not be levy­
ing property taxes Out’ to the fact that a substantial 
portion of the propelLy to be included in boroughs is exempt 
from property taxes (e.g., undeveloped ANCSA land and 
federal and state land). Therefore, sales and use taxes 
might constitute the sole tax base for a number of the 
boroughs to be incorporated.

Section 1 of the bill adds a new section, AS 29.45.680, to 
authorize a petition for incorporation of a borough (of any 
class) to request that a sales and use tax proposition be 
placed on the same ballot with the incorporation question. 
The petition must state the proposed tax rate. The petition 
may request that incorporation of the borcugh be dependent 
on the passage of the tax proposition. This section does 
not require a tax proposition to be on the same ballot as 
the incorporation question. Proposed AS 29.45.680 is 
identical in procedure and effect to AS 29.45.710 (combining 
sales and use tax propositions with incorporation of second 
class cities).

- i  • "  '
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Section 2 of the bill proponuo a retroactive date of 
January 1 , 1987 for AS 29.45.G80. This is necessitated by 
the fact that the recently incorporated Aleutians East 
Borough, a second class borough, included a sales and use 
tax proposition with the incorporation question in its 
incorporation petition and on the election ballot in 1907. 
While the incorporation of the borough was not dependent, on 
the passage of the sales tax proposition (which passed), the 
borough's sales tax is under legal challenge, and the issue 
is part of the appeal in Lake and Peninsula School District, 
et al. v. Alaska Local Boundary Commission^ Case 
N o s . 3 A N 0 7 - 8 0 0 5 and 3AN 87-9217 (Consolidated). A 
retroactive date of January 1, 1987 will render the question 
moot as to the Aleutians East Borough, and for other 
proponed boroughs, presently in the incorporation process, 
that desire to include a sales and use tax proposition at 
the time of the incorporation ejection.
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sive evaluation of formulas for 
State aid to municipalities and re­
lated matters is warranted.

* It is likely that there are unincorpo­
rated regions of the state which arc 
presently able to support borough  
government. A restructuring of 
funding programs could likely ex­
tend financial viability for borough  
formation to all regions of the state.

4 The concept of hom e rule boroughs
seem s to offer the greatest opportu­
nity for residents o f a region to tai­
lor the form of government to best 
meet their needs. Under hom e rule, 
residents o f each new borough  
w o u ld  a d o p t a ch arter  
(con stitu tion ) estab lish in g  the 
powers and duties o f the borough.
State law  requires only that a home 
rule borough provide areawide 
education and planning (as w ell as 
tax assessm ent and collection, if 
necessary).

* F ew regionsof thestatearelikely to 
seek  form atio n  o f b oro u g h s  
through the local initiative process.

* There is a need to re-examine exist­
ing borough boundaries.

Therefore, the LBC recommends that the legislature 
carefully consider the circumstances discussed in  this 
statement and exam ine alternative means to deal with 
the issues raised. Although there may be several 
others, the follow ing alternatives would seem  appro­
priate for consideration: 1 ) identifying and elim inat­
ing disincentives for the formation of boroughs. 2) 
revising State laws and programs to provide greater 
equity in thedistributionof financial aid to m unicipali­
ties, 3) providing for the incorporation of boroughs 
only in those areas which are presently financially vi­
able and which otherwise me the standards for bor­
ough formation and 4) p m . ..'ing for the formatio . of 
boroughs in ail parts of the state, coupled with a 
mechanism to ensure that all boroughs created in this 
fashion are tinancially viable.

FROM: STATEMENT ON BOROUGH GOVERNMENT

These recomm endations of the LBC have not boon 
m ade lightly. It is recognized that any proposal to 
change the status quo is certain to generate intense 
opposition. Further, it isrecognized  that the issues 
and problems identified in this statem ent will not 
be resolved overnight and will require the com ­
mitment of substantial resources. N onetheless, 
this statement is issued as a good faith attempt to 
carryout theconstitutional and sta tu tor /d u tieso f  
the LBC and to seek im provem ents in the delivery  
of regional services throughout the state.
While this statem ent has focused largely on prob­
lems concerning the current structure, readers a re 
encouraged to consider the positive aspects of the 
issue The creation of boroughs throughout the 
state w ould provide residents with a m eaningful 
responsibility and interest in  the developm ent of 
each region. Boroughs offer effective tools to deal 
with a number of the social problems affecting 
many parts of Alaska (e.g. alcohol control and  
mental health).
Further, by im proving econom ies o f scale, a bor­
ough may be able to offer vast im provem ents in 
the deli very of services w ithin a region. Improve­
ments to the structure of service delivery will 
becom e even m ore critical as State funds available 
for public services continue to shrink.

FOOTNOTES

' As used in this statem ent, the term "bor­
ough" means organized boroughs and unified  
municipalities.
1 Victor Fischer, A laska's C onstitutional
Convention (Fairbanks: University o f Alaska
Press, 1975) p. 119.
1 Ibid, p. 120.
* Ronald C. C ease and Jerome R. Saroff, The
Metropolitan Experiment in Alaska - A study of 
Borough Government (N ew  York: Frederick A. 
Praeger, Publisher, 1968) p. 32.

Department of Education, Alaska Public 
School Foundation Fur line Program tMarch 21, 
19S8), p. I.
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§ 29.45.700 M u n ic ip a l G ov ern m en t 5 29.45.710
A rtic le  a. C ity  S a le s  anil Usn T axes.

Section Stcllon
<00 I’owrroflevy 710. Comhimntr sale* and u*o i.n with

incorporation nl .t second dais ntv

Effective data of nrticii.. — Seetton 
90. ch. 74, SLA 1983 provides: "Tim Act takes etfect January I, 1980 “

S ec . 29.45.700. P o w e r  o f  lev y , (a) A city  in a boroueh that Icvips 
and collects areawide sales and use taxes rnny levy sales and use taxes 
on all sources taxed by the borough in the manner provided for 
boroughs, except that the assem bly may by ordinance authorize a citv 
to levy and collect sa les and use taxes on other sources.

(b) A city in a borough that does not levy and collect sa les and use 
taxes for areawide borouqn functions mav levy and collect sa les and 
use taxes in the m anner provided for boroughs.

(c) A city outside a boroueh may levy and '•ollcct sales and use taxes 
in the m anner provided for borouqhs. l J 12 cn 74 SLA 19551

S ec . 29 .45.710. C o m b in in g  s a le s  an d  u se  tax w ith  in c o r p o r a ­
tion  o f  a se c o n d  c la s s  c ity . A petition for incorporation ol a second 
class c ity  may request that a sales and use tax proposal be placed on 
the sam e ballot. The petition m ust state the proposeu tax rate. The 
petition may request that incorporation be dependent on ’ he passage 
of the tax proposition. If so. the incorporation proposition fails if  the 
tax fails. <§ 12 ch 74 SLA 19851

C h a p te r  46. S pec ia l  A ssessm en ts .
Section Section10. Assessment and proposal 80. Pavmcnt

20. Procedure 90 Exemption30. Creadon ot district 100. Reassessment40. ilecora owner 110 Allownule costs50. Ob'ections and revision 129. Ob|ection ana auprul60. Assessment roll 130 interim tinanunc70 Hearing and settlement 140 bpeci.it .isses.mcnt bmm

- 1 2 0 -



> 29.451160 A l a s k a S t a t u t e s S u m . K M E N r 4 29  <15 G70

«<iI If the a sv m h lv  charges interest on sa les  taxes not paid when  
duo. the rate ol interest mav not exceed 15 percent a year on the  
delinquent taxes and shall be charged from the due date until paid in 
full. This subjection applies lo home rule and general law m u n icip a li­
ties.

iei A borough may providu for the creation, recording, and notice o f  
A  lien on real or personal property to secure the paym ent o f a sa les and  
use tax. and the interest, penalties, and adm inistration costa in the  
event of delinquency. When recorded, a lien authorized under th is  
xcctton has priority over other liens except those for property taxes  
and special assessments. ( i  12 ch 74 SLA 1985)

S ec. 29.45.860. N o tice  o f  s a le s  an d  u se  tax . (a) If the borough
levies and collects only a sales tax ai.d use tax. the assem bly sh a ll
provide a notice substantia lly  in the form set out in AS 29.45.020. In 
providing notice under this subsection, the assem bly shall su b stitu te  
for the m illage equivalency its estim ate ol the equ ivalent sa les tax  
rate lor each o f the categories of financial assistance set out in AS  
29.15.020. N otice shall be provided 

i l l  by publishing in a newspaper of general circulation in the  
borough a copy of the notice once each week tor a period o f three
successive w eeks, w ith publication to occur not later than 45 days
after the final adoption of the borough's budget; or 

<2) if there is no newspaper o f general circulation in the borough, by 
posting a copy of the notice for at least 20 days in at least two public  
places in the borough, w ith posting to occur not later than 45 days  
alter the final adoption o f the borough's budget.

lb) Compliance with the provisions o f this section is  a prerequisite  
to receipt o f m unicipal tax resource equalization assistan ce under AS 
29.60.010 — 29.60.080 and sta te  aid for m iscellaneous m unicipal 
services under AS 29.60.100 — 29.60.180. The departm ent sh a ll 
withhold annual allocations under those sections until m unicipal 
officials dem onstrate that the requirem ents of this section have been  
met. i* 12 ch 74 SLA 1985)

S ec . 29 .45.670. R eferen d u m , a d o p tio n , an d  m o d ific a tio n . A 
new sales and use tax or an increase in the rate of levy of a sa les  tax  
approved bv ordinance does not take effect until ratified by a m ajority 
of the voters at an election. 12 ch 74 SLA 19S5)

- 1 1 9 -



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD .JUDICIAL DISTRICT AT ANCHORAGE

THE LAKE AND PENINSULA SCHOOL DIS­
TRICT: BAY VIEW, INCORPORATED: 
BRISTOL BAY NATIVE CORPORATION, J

Appellants,

ALASKA LOCAL BOUNDARY COMMISSION 
ALEUTIANS EAST BOROUGH, CITY OF 
KING COVE, CITY OF SAND POIMT, 
CITY OF AKUTAN, CITY OF COLD BAY

Appe llees. No. 3AN-87-8005 CIV

ALASKA PENINSULA CORPORATION, 
Appellant.

v s .

ALASKA LOCAL BOUNDARY COMMISSION, No. 3AN-87-9217 CIV 
(Consolidated)Appellee.

Appeal from the Decision of the Local Boundary Commission 
Regarding the Petition for Incorporation of the 

Aleutians East Borough
BRIEF OF APPELLEE ALASKA LOCAL BOUNDARY COMMISSION

Telephone: 907-&65-3600
Attorneys for Appellee LRC

riled April 1, 1983 in the Super­
ior Court of the State of Alaska
DAVID UAAS, Clerk

GRACE BFPC SCHATBLE 
ATTORNEY GENERAL
Bv: MARJORIE L. ODLAND
ASSISTANT ATTORNEY GENERAL 
Department of Law 
P.O. Bo:-: - State Capitol
Juneau, AK 99811

3 v :
Jepucv Clerk



another borough in the Bristol Rav region, they will have an 
opportunity to seek a readjustment of the disputed eastern boun­
dary. The same degree of objectivity and consideration will be 
given to their petition as was given to that submitted bv AFB.

VI. ENACTMENT OF THE BOROUGH SAI.FS TAX WAS PROPER

Appellant LPSD asserts that the LBC erred when it au­
thorised an incorporation election that also contained a proposi­
tion by which the voters could authorize the levy of a sales and
use tax. This assignment of error does not appear to bear any
relation to the validity of the LBC's decision concerning the
incorporation of the borough. At first, the LBC desired to pre­
sent a ballot to the voters that combined the incorporation ques­
tion and the referendum on the levy of a sales and use tax into a 
single ballot proposition. Under that approach, an affirmative 
vote on the incorporation question also constituted an affirma­
tive vote on the levy of a sales or use tax.

The LBC, after receiving the advice of the attornev 
general, severed the incorporation cuestion from the tax lew 
proposition. The voters were free to approve the incorporation 
proposition and to express a separate opinion on the tax levy 
proposition. The L3C desired to promote two important policies 
bv providing for the tax lew referendum. The LBC wanted to sim­
plify the procedures necessar” for the new boroueh to adopt >n 
ordinance for the eeneracion of loco’ revenues. Tt was also de­
sirable to save the new boroueh the cost .->r.d the delav associ.ir-*d



with calling and holding a special election after incorporation 
on the tax lew proposition. The latter motivation was especial­
ly important because there was a generally acknowledged shortfall 
of state revenues that threatened the ability of the state to 
fullv support local governments.

Under the procedure authorized bv the LBC, the voters 
would express their will concerning the authority of the borough 
to levy a sales tax before the tax ordinance was adopted. In 
effect, the assembly was given prior authorization rather chan 
post-adoption approval. The LBC believed that "it would exalt 
form over substance" to require post-adoption approval. This 
makes a lot of sense in the context of borough formation when 
none of the machinery of local government is in place, A simiLar 
procedure is authorized for the formation of second class cities. 
AS 29.45.710, Section 710 authorizes an incorDoration election 
for a second class city that combines the incorporation question 
with a tax levy ratification. In that case, a "yes" voce on the 
question of incorporation is also an affirmative vote por the 
imposition of a sales or use tax.

The procedure adopted bv the LBC is similar to the as­
sumption of powers procedure authorized bv law for a newlv incor­
porated borough. AS 29.05.110(b) orovices

Areawide borough powers included ir. ir, incorDora­
tion oetition are considered to be nart of the 
Lncorooraticn quescion. In an election for the 
incorporation of a second class boroueh, each non- 
areawide nower to be exercised is placed separate­
ly on the baLLot.



AppeLlants must: agree that the incorporation petition included 
notice that the new borough was intended to have the power to 
levy a sales and use tax at a specific rate. However, thev arena 
that the ratification cannot be effective unless the ordinance 
levying the tax is adopted before the ratification voce.

A careful readine of AS 29.45.670 does not disclose a 
requirement that a new sales tax for a newly incorporated borough 
may only be ratified after the lew is authorized by ordinance. 
Section 670 provides, "A new sales and use tax or an increase in 
the rate of levy of a saLes tax approved by ordinance does not 
take effect until ratified by a majority of the voters at an 
election." Section 670 can be interpreted to permit sufficient 
latitude for prior authorization of a new sales tax proposed for 
levy by a new general law boroueh. There is no dispute that a 
sales tax may only be levied by ordinance. AS 29.25.010(a)(3). 
However, the words "approved by ordinance" can be read to m o d i f y  

only the phrase "increase in the rate of levy of a sales tax.,.." 
This supports the interpretation accepted by the L5C that a new 
sales and use tax can take effect if it is authorized (ratified) 
and subsequently levied bv an rdinance within Che scope of the 
prior authorization.

Section 670 uses the word "ratifv." The term "ratify" 
means to approve and sanction, to authorize, to confirm, to make 
valid, and mav aDD 1 v to past events well as to present. Cor­
bin Suoolv Co. v. Lords, 173 S.E. 135 (Ga. 1934'. To be effec­
tive, a ratification must be made with an intent to be bound bv



the acts of, In this case, the borough assembly. Cf. Bruton v. 
Automatic Welding Supply Corp., 513 P.2d 1122, 1126 (Alaska
1973). All of the material facts concerning the extent of the 
proposed sales or use tax were known by the voters. The tvpe of 
tax, the activity upon which the tax is to be levied, and the 
rate of the tax were sec out in the ballot proposal. There can 
be little doubt that the voters intended to authorize the lew of 
a sales or use tax.

Other statutes in oari materia with section 670 support 
a construction that permits prior authorization of tax levy or­
dinances. See AS 29.45.600; 29.45.710. Sections 600 and 710
permit merging sales and property tax propositions with incorpo­
ration propositions. These sections apply to the incorporation 
of a second class citv. Here, the boroueh is classified as sec­
ond class. A second class city and a second class borough are 
considered general law municipalities, that is, they may exercise 
only those powers conferred bv law. Nothing in the standards for 
incorporation appear to require a stricter interpretation of the 
tax levy ratification procedures for a second class borough. 
Sections 600 and 710 provide evidence that the legislature con­
sidered a ratification of a tax to be the equivalent of a
prior authorization. Further, appellants can point to no express 
limitation on the oower of the L3C to direct that the incorpora­
tion question for a second class borough appear on the same baL- 
lot as a tax lew preposition.

Puttinz aside the nuestion of whether prior nuchoriza-
- 30 -



tion is appropriate, the fssue before the court is whether the 
borough was properLv incorporated. As mentioned earlier, the 
Incorporation question was separate from the tax proposition. 
Appellants make no argument that supports a finding that the com­
position of the ballot tnateriallv affected the outcome of the 
incorporation election. Nor couLd they. Cleariv, a voter couLd 
have voted "yes" on incorporation while voting "no" on the sales 
tax. The voters' decisions on the questions presented were en­
tirely voluntary. If the prior authorisation procedure is defec­
tive, the remedy available to the borough is simple. It must 
hold a special election after the tax ordinance is adopted. The 
borough is not forever foreclosed from levving a sales tax. It 
would take more time and money to do this but certainly would not 
permanently affect the boroueh's ability to generate enough local 
revenue to finance the cost of local government.

VII. APPELLANTS WERE NOT DEPRIVED OF CONSTITUTIONAL RIGHT TO
NOTICE AMD HEARING
Bay View complains that it was denied its right to due 

process as to a meaningful opportunity to participate before the 
LBC made its decision to accept the petition. Bay View Br at 
UU. Furthermore, Bay View claims that there was no notice calcu­
lated to inform it Cor anv other property owner adiacent to the 
boundaries) of the petitioner's intent to annex Bav View's land 
in the proposed borough and that this denial of due process re­
sulted in an unconstitutional "taking" of its land.

A review of the record on appeal in this case discloses
- 31 -



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

m
afc ^

THE LAKE AND PENINSULA SCHOOL 
DISTRICT, ALASKA PENINSULA 
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NATIVE CORPORATION,

Appellants ,

vs .

ALASKA LOCAL BOUNDARY C C I'K IS S IC N ,
Appellee.

Nos. 3AN-37-8G05 and 2AN-67-9217 Civil 
vConsolidated)
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D e c ; i .r*•*,  ............ ",v.
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ALASKA LOCAL 30UNDARY COMMISSION

BRIEF OF APPELLANT 
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John S. HedLand, Esq. 
::E--ANL , FLE-3CHER, FRIED. 
DP—NNnN ± C'-OK- 
1117 Lost 9th Aver.se, =3CC 
Anchcraoe, Alaska 99501 
(907) 179-5513



for incorporation unless a property tax is levied, and if a
property tax is levied, there is no rational oasis for including 
the disputed areas. Even allowing the greatest latitude possible 
for Commission discretion, there is no reasonable basis for its 
decision to include the disputed areas.

, 4. A borough sales tax may not be validly enacted at
the incorporation election. As noted, the department originally
recommenced that incorporation of the borough, regardless of the 
outcome cf the incorporation election, be conditioned upon
simultaneous enactment of a ballot proposition imposing a saies

that the borough would not impose a property tax, and that
[i ]n order for the LBC to approve the incor- /
poration proposal, it must determine that the 
borough is. indeed financially viable. . . .
Without assurance that the borough will 
possess the authority to levy the proposed 
sales tax, the department does not understand 
how the required determination could rea­
sonably be made. R. 285.

L&? objected to this feature of the proposed action on two 
grounds, (1) that the Local Boundary Commission had no authority 
to accept the petition conditionally, and (2) that a tax enacted 
in that manner would not be valid in any event. R. 29 3-99. 
Ultimately, the Commission decided to place the saies tax propo­
sition on the ballot, but did not condition an incorporation upon 
its approval. Its actions thus leave open the question of the

- 1 7 -



legitimacy of the ballot proposition relative to the tax, and the
Q

effect of its passage.
Deletion of the linkage between enactment of the tax 

and incorporation of the borough does not solve the problem. In 
the first place, there is absolutely no authority whatsoever in 
the Constitution or laws of Alaska for the Local 3oundary Commis­
sion to place a borough sales tax proposition on the ballot, at 
an incorporation election or otherwise. See, Alaska Constitution 
Article X, Section 12, which provides for the Local Boundary 
Commission and grants it the authority to "consider any proposec 
local government boundary change." Statutes defining the power
r- -  -  r  * 1 1 -*-**-* i T* • >' -. r* ~ « « t  « n • 4 ,% 1C H r» -4 * 'w - • »  -  — O  M «  M t .V lU  — W ill*.I ^  ft 4 M «. • • *W «4 ••«. M ^  . .C

29.06, and likewise confer no such authority. AS 29 . 45 . 6 50-.71C 
govern general.! y the enactment of municipal sales taxes./ AS 
29.45.71C permits a sales tax proposal to be placed on the ballot 
at an incorporation election relating to a second-class city 
only, and it dees not apply to an election on incorporation of a 
boroueh.

AS 19.C5.100 and 19 AAC lj.42uia> plainly dc not envision 
or authorise conditional acceptance ci an incorporation petition. 
Moreover, AS 29.t5.712, whose application is expressly limited to 
'-econd-class cities, specifically authorises a s imuitar.eous 
election on incorporation of a second-class city and enactment of 
a sales tax, with incorporation dependent upon enactment of the 
tax proposition. There is no comparable provision relating to 
boroughs or first-class cities. This provision obviously applies 
only to the incorporation of local government entities which do 
not have responsibility for education.

- L 3 -



The decision cites no authority for the placement of
the sales tax proposition on the ballot. Moreover, the specific
manner in which a sales tax may be levied by a borough i3 3et out 
in the statutes. AS 29.45.650 provides that a borough may levy a 
sales tax. Under AS 29.25. 010(a)(3) a tax may be levied by a
municipality only through the enactment of an ordinance. AS 

29.25,020 set3 out certain procedures that must be followed by a 
municipality in enacting an ordinance, which, beyond argument, 
are not complied with in this case. In any event, it is concep­
tually impossible for an ordinance (which must be voted upon by 
the assembly) to be enacted simultaneously with incorporation and 
prior to the election or an assembly.

finally, AS 29.45.670 provides that a borough sales tax 
ordinance "does not take effect until ratified by a majority of 
the voters at an election." Consequently, even if the borough
assembly enacted a sales tax ordinance after the election, it 
would not be valid since Section .670 plainly requires that the 
election be a ratification one after enactment of the ordinance, 
and not prior, to it.

The Commission's response to these problems was two­
fold. First, it referred to AS 29.05.110(c), which it read to 
authorise simultaneous submittal to the voters of the question of 
incorporation and the approval of the assumption of areawido 
powers. R. 514. This reference misses the mark completely. In 
the first plate, the Commission is simply misreading the statute,

- 1 9 -



since it authorizes non-areawide, not areawide, powers to be
placed on the ballot. It states a3 follows:

Areawide borough powers included in an
incorporation petition are considered to be
part of the incorporation question. In an
election for the incorporation of a sec­
ond-class borough, each nonareawide power to 
be exercised i3 placed separately on the
ballot. Adoption of a nonareawide power
requires a majority of the votes cast on the
question, and the vote is limited to the
voters residing in the proposed borough 
outside all cities in the proposed borough.

The sales tax is, beyond argument, of areawide applicability and
the Commission is simpiy wrong in its interpretation of this
statute. As the statute plainly provides, areawide powers
included in the petition •whicr. include taxation, are "considered
to be part of the incorporation question." In ether words,
approval of the incorporation by the electorate automatically
carries with it approval of areawide powers proposed in the
petition, including the power of taxation.

The whole issue is moot anyway, since taxation is a
mandatory areawide power of a second-class borough. See, AS
29.35.170(a) which provides, under the rubrick "mandatory
areawide powers", that "A borough shall assess and collect
property, sales, and use taxes that are levied in its boundaries,
subject to AS 29.45." Finally, the Commission has 'ctaliy
disregarded the distinction between the taxation powec, which is
mandatory and automatically exists by virtue of incorporation of
the borough, and the exercise of that power through the enactment
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of a sales tax. Even if AS 29.05. 110(c) authorized placing the 
question of whether the borough should have the taxing power on 
the ballot, that is not what occurred in this case; rather, the 
Commission purported to permit the borough to enact a sales tax, 
without prior enactment of an ordinance, at the incorporation 
election through an unauthorized plebiscite.

Secondly, the Commission held that it would be more 
convenient to ignore the law than to follow it, and stated as 
follows;

An interested party appearing before the 
Commission has objected to any simultaneous 
assumption of the sales and use ta:: power.
[sic] The party argues that there must be a 
strict acherence to the previsions cf AS 
29.45.670 by first requiring the new as-embly 
to adept a tax ordinance and then r e f e r r i n g  
it to the voters.

/
' The Commission finds that a strict adherence 

to AS 29.45.670 as suggested by the interest­
ed party would exalt form over substance.
The cost to the Municipality of holding an 
additional election and the delay occasioned 
by waiting for the election to be held 
warrants a procedure which consolidates the 
electoral process.

R. 514. Since the Local Boundary Commission felt that acherence
to the law wculd "exalt form over substance", it purported to
usurp the power of the legislature and simply repeal the lav;. It
obviously dees net have the authority to do so. Moreover, in
this respect, the Commission also failed tc appreciate not only
the argument made by the "interested party" but the fundamental
distinction between assumption of the taxation power (which is
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mandatory and automatic with approval of the incorporation) and
the exercise of that power through the enactment of a sales tax.
The sales tax is null and void since it was not enacted in 
accordance with law.

f

CONCLUSION

The action of the Local Boundary Commission with
C t . J p G L . f c  t o  fc h  G G ci S  C G C n  b o i l e d  1 r v  n f  h U ncounoary of the Aleutians East Borough
should be reversed.

DATED at Anchorage, Alaska, this i5th day of January,
1S8S.
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