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S a » o o L  o p  La w  Fa c u l t y

March 9, 1989

Ms. Kerry Hoffman
Anchorage Historic Properties, Inc.
524 West 4th Avenue 
Anchorage, Alaska 99501
Re: Conserva.tlon/Pr.eservation Easement Legislation
Dear Ms. Hoffman;
As we discussed on the telephone yesterday, I have been involved 
with legislation of the above nature for over 10 years and have 
written substantially in the field (see Chapter 34A, Volume III 
of Powell on Real Property). Frequently, concern is expressed 
with respect to the impact of such legislation on the real 
property tax base. Such fears have proven to be groundless. 
Perhaps the best proof is the experience of the 45 states that 
have some form of conservation easement legislation. In New 
York, the statute has been in effect for five years and no 
problem has arisen in this respect. Many states have had 
conservation easement statutes for between 10 and 20 years, and I 
know of none in which diminution of the tax base has proven to 
be a problem.
The reasons are varied why conservation easements do not present 
a substantial fiscal problem for local governments. They 
include:
a) As a general proposition, a limited number of property owners 
are willing to make the substantial economic sacrifice which 
results from restricting the use of their land or structures on 
the land. Visions of property owners lining up for the privilege 
of terminating or limiting their development rights are 
unrealistic.
b) To the extent that conservation easements limit the use or 
development of real property, they also limit the financial 
demands for services from local government. Property that is not 
developed sends no children to school, creates no sewage or 
garbage, and requires little police protection. Historic 
structures protected by preservation easements cannot be replaced 
with more intensive development that would make greater demands 
on the community.
c) Overall, conservation and preservation easements tend to 
enhance the attractiveness of a community and the real property
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within a community. They create offsetting values and economic 
benefits that compensate for the loss of any real property taxes 
from the specific parcels that are burdened by the restrictions.
The question of the impact of conservation easements came up in 
New York State prior to the passage of our conservation easement 
statute (Article 49 of the New York Environmental Conservation 
Law). I enclose a copy of a letter that I wrote in 1982 when the 
legislature was considering enactment. While the letter is 
addi *sed mainly toward open '.pace uses, it also applies to 
easements which protect historic sturctures.
Please let me know if I can be of any further assistance.

WRG:mkh 
Enc.
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March 18, 1982

S e n a to r  John Dunne 
Room 711
L e g is la t iv e  Office Build ing  
A lbany, New York 12247
A tten tion ; T h o m a s  F a i s t ,  E s q .

Re: C o n s e rv a t io n  E a s e m e n t  L e g is la t io n  S. 6753-A
D e a r  M r .  E. is t :

I a p p re c ia te  y o u r  tak in g  the t im e  to d i s c u s s  th is  m a t t e r  with 
m e  on the te lephone the o th e r  d ay . A s I ind ica ted  to you, I be lieve  
th a t  the le g is la t io n  w ill  be u se fu l  in p ro v id in g  an  ad d i t io n a l  too l to  
th e  p r iv a te  s e c to r  fo r  the  p r e s e r v a t io n  of open s p a c e .  Such p r iv a te  
s e c to r  a c t iv i ty  c o m p le m e n ts  s ta te  and lo c a l  e x p e n d i tu re s  fo r  such  
p u rp o s e s  and  will be of s u b s ta n t ia l  e c o n o m ic  ben e f i t .  T he  ad v a n ta g es  
of the le g is la t io n  a r e ,  I b e lie v e , e a s y  to a p p re c ia te  and I w ill not 
dw ell on th em  fu r th e r .  In s te ad , I w ill a d d r e s s  m y s e l f  to  the m a j o r  
i s su e  r a i s e d  in opposition , n am e ly  the f e a r  of e r o s io n  of the lo c a l  
ta x  b a se .

D urin g  m y  p ro fe s s io n a l  c a r e e r  in the p ra c t ic e  of law , in 
g o v e rn m en t ,  and a s  a  law  p r o f e s s o r ,  a  m a j o r  a s p e c t  of m y  w o rk  h as  
been  In the fie ld  of land  u s e ,  r e a l  p ro p e r ty ,  and r e a l  p r o p e r ty  ta x a t io n .  
I am , th e r e f o r e ,  fu lly  aw a re  of the r a m i f ic a t io n s  of the p ro p o s e d  l e g i ­
s la t io n .  R e a l i s t ic a l ly ,  it is  e x t r e m e ly  u n l ik e ly  th a t  it w ill  r e s u l t  in 
a  ru s h  of p r iv a te  p r o o e r ty  o w n e rs  to give up th e i r  d ev e lop m en t r ig h t s .  
F e d e r a l  tax  b enefits  w ill  r e s u l t  on ly  if  su ch  r ig h ts  a r e  g iven  up In 
p e rp e tu i ty .  Few p r o p e r ty  o w n e rs  w ill  be w illing  to m a k e  the s u b s ta n ­
t i a l  lo n g - te r m  eco n o m ic  s a c r i f i c e  w hich would r e s u l t  f ro m  r e s t r i c t i n g  
th e  use of t h e i r  land . In ad d it io n , in m o s t  of the tax in g  ju r i s d ic t io n s  

. .  in  the S ta te ,  the m a j o r  p o rt io n  of the tax  b a se  is  im p ro v e m e n ts  r a t h e r  
th an  land . U se of the m e c h a n is m  p ro v ided  fo r  1 x the s ta tu te  m a y  r e ­
su l t  in a  m in o r  d im inu tion  of a  s m a l l  p o r t io n  of a  c o m m u n i ty 's  tax  b a s e .
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T h is  m in o r  lo s s  shou ld , Ir. the n o rm a l  c o u rs e  of e v e n ts ,  be o ffse t 
by In c re a s e d  v a lu e s  re s u l t in g  from  open  sp ace  p re s e rv a t io n .  A lso , 
re d u c t io n  In reven u e  would be o ffse t  In the long run by d e c re a s e d  
p r e s s u r e  on co m m unity  e x p e n d i tu re s .  Open sp ace  sen d s  few c h i ld re n  
to schoo l, and re d u c e s  t ic co s t  of po lice  and f i re  p ro tec t io n .

A com m unity  am en ity , such  a s  open sp a c e ,  h a s  r ipp le  e f fe c ts  
In t e r m s  of Its  b en e f i ts .  It ca n  m a in ta in  and enhance the value of 
p r o p e r t i e s  a  c o n s id e ra b le  d is ta n ce  aw ay. T h u s ,  o v e r  a p e r io d  of 
t im e ,  p ro p e r ty  v a lu e s  In any a r e a  w ill  r e f le c t  the d e s i r a b i l i ty  of 
the a r e a  which will be b ased  upon m a n y  f a c to r s ,  one of which Is open 
sp ace  p re s e r v a t io n .

It would, of c o u r s e ,  be n o n s e n s ic a l  to tax  the n o n -p ro fi t  o r g a n i ­
za t io n s  which a r e  re c e iv in g  the r e s t r i c t i v e  c o v e n an ts .  T hey  a re  not 
r e c e iv in g  any th ing  of eco n om ic  value to  th em . On the c o n t r a r y ,  they  
m a y  be in c u r r in g  som e expense .n o r d e r  to a d m in is te r  and m o n i to r  
the co v e n a n ts .  T h ey  will be p e r f o rm in g  a  puoli': s e r v ic e ,  b en e fit ing  
the s ta te  and the com m unity , and it would s t r ik e  a t the h e a r t  of the 
le g is la t iv e  p u rp o se  to p en a lize  them  f o r  do ing so .

While It is  not d e te rm in a t iv e ,  it i s  a lso  co m fo r t in g  to know that 
o th e r  s t a te s  have adopted  s i m i l a r  le g is la t io n .  T h ese  include C o lo r ­
ado , C onn ec ticu t ,  D e law are , F lo r id a ,  G eo rg ia , M ary land . M a s s a c h u ­
s e t t s ,  New H a m p sh ire ,  N urth  C a ro l in a ,  O regon , Rhode Is land  and U tah . 
A u se fu l  l i s t  with c i ta t io n s  Is at p ag e s  567-577 of the F a l l ,  1979 is su e  
of the R eal P r o p e r ty ,  P ro b a te  and T r u s t  Jo u rn a l ,  at the end of an 
ex c e l le n t  a r t i c l e  on the su b je c t .

P le a s e  fee l  f re e  to c a l l  If you have any q u es tion s  o r  if I m a y  be 
of f u r th e r  a s s i s t a n c e .

S in ce re ly ,  ,

W illiam  R. G in sb e rg  
P r o f e s s o r  of Law

W R G /gm s
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# CONSERVATI

UNIFORM CONSERVATION EASEMENT ACT f
Table o f Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Oate Statutory Citation
Arizona ............... 1985, c. 171 

O.C.law 6-113
19B4, H.1074 
1985, C. 395
1985, C. 232
1986, C. 404 
1983. C. 291 
1983, C. 434
1981, C. 261

4-16-1985 • 
6-16-1986
9-1-1984 
6-21-1985 •
5-24-1985 •
3-27-1986 
5-13-1983* 
9-1-1983
4-27-1982

A.R.S. §5 33-271 to 33-.76.
D.CXode 1981, $S 45-2601 to 45-2605.
West's A.l.C. 32-5-2.6-1 to 32-5-2.6-7.
33 MRSA §§ 476 to 479-0.
M.S.A. «  84C.01 to 84C.05 
Code 1972, §5 89-19-1 to 89-19-13. 
N.R.S.ll 1.390 to 111.400.
V.T.C.A., Natural Resources Code §J 183.001 

to 183.005.
W.S.A. 700.40.

District of Colum­
bia
In d ia ia ...............
I* t .....................
Minnesota............
Mississippi............
Nevada...............
Texas...................
Wisconsin............

•  Oat* o f  approval.

Historical Note
Tike Uniform Contovttioa (Uianem Act m  ipproved prtftlorjr note end com menu i n  trt forth ut thit lupplt-

by the NtuomJ Conference o f Commuuooen on Uniform mcnt.
Sute L t n  in 1911. The complete teit of the t o ,  the

PREFATORY NOTE
The Act enable* durable restrictions and affirmative obligation* to be attached to real property to 

protect natural and hiatonc resource*. Under the conditions spelled out in the Act. the restrictions 
and obligations are immune from certain common law impedimenta which might otherwise be raised. 
The Act maximizes the freedom of the creators of the transaction to impose restrictions on the use of 
land and improvements in order to protect them, and it allows a similar latitude to impose affirmative 
duties for the same purposes. In each instance, if the requirements of ths Act are satisfied, the 
restrictions or affirmative duties are binding upon the successors and assigns of the original parties.

Thd Act thus malces it possible for Owner to transfer a restriction upon the use of Blackacre to 
Conservation, Inc, which will be enforceable by Conservation and its successors whether or not 
Conservation has ac interest in land benefitted by the restriction, which is assignable although 
unattached to any such interest in fact, and which has not arisen under circumstances where the 
traditional conditions of privity of estate and "touch and concern" applicable to covenants real are 
present. So, also, the Act enables the Owner of Heritage Home to obligate himself and future 
owners of Heritage to maintain certain aspects of the house and to have that obligation enforceable 
by Preservation. Inc, even though Preservation has no interest in property benefitted by the 
obligation. Further, Preservation may obligate itself to take certain affirmative actions to preserve 
the property. In eaeh case, under the Act, the restrictions and obligations bind successors. The Act 
dnes not itself impose restrictions or affirmative duties. It merely allows the parties to do so within 
a consensual arrangement freed from common law impediments, if the conditions of the Act are 
complied with.

These conditions are designed to assure that prove ted transactions serve defined protective 
purposes (Section 1(1)) and that the protected interest is in a "holder" which is either a governmental 
body or a charitable organization having an interest in the subject m atter (Section U2) )■ The interest 
may be created in the same manner as other easements in land (Section 2(a)). The Act also enables 
the parties to establish a right in a third party to enforce the terms of the transaction (Section 
3(aX3)) if the possessor of tho right is also a  governmental unit or chanty (Section 1(3)).

The interest* protected by the Art are termed "easements." The terminology reflects a rejection 
of two alternatives suggested m existing state act* dealing with nonpossessory conservation and 
preservation interests. The ftrai removes the common law disabilities associated with covenant* real 
and equitable servitudes in sdditon to those associat id with easements. As statutonly modified, 
these three common law m trrrsts retain their separate existence as instruments employable for 
conservation and preservation ends. The second approach seeks to 'rest* a novel additional interest 
which, although unknown to the common law. ts. in some ill-defined sense, a statutonly modified 
amalgam of the three traditional common law interests.
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The easement alternative is favored in the Act for three reasons, Firet, lawyers and courts aie 
most comfortable with easements and easement doctrine, lesa so with restrictive covenants and 
equitable servitudes, and can be expected to experience severe confusion if the Act opts for a hybnd 
fourth interest. Second, the easement is the basic lessth an ft*  interest s t common law; the 
restrictive covenant and the equitable servitude apoeared only tiecause of then-current, but now 

■ outdated, limitations of easement doctnne. Finally, non possessory interests satisfying the require­
ments of covenant real or equitable servitude doctnne will invariably meet the Act's less demanding 
requirements as "casements." Hence, the Act's casement (mentation should not prove prejudicial to 
instruments drafted as real covenants or equitable servitudes, although the converse would not be 
true.

In assimilating these easements to conventional easements, the Act allows great latitude to the 
parties to the former to arrange their relationship as they see f i t  The Act dtffen in this respect 
from some existing statutes, such as that in effect in Massachusetts, under which interests of this 
nature are subject to public planning agency review.

There are both practical and philosophical reasons for not subjecting conservation easements to a 
public ordering system. The Act has the relatively narrow purpose of sweeping away certain 
common law impedimenta which might otherwiae undermine the easemi u* v -’idity, particularly 
those held in gross. It is is the intention to facilitate private grants that serve the ends of land 
conservation and historic prerarvation. moreover, the requirement of public agency approval adds a 
layer of complexity which ms* discourage p n w . actions. Organizations and property owners may 
be reluctant to become involved in the bureaucratic, and sometimes political, process which public 
agency participation entails. Placing such a requirement in the Act may dissuade a state from 
enacting it for the reason that the state does not wish *o accept the administrative and fiscal 
responsibilities of such a program.

In addition, controls in the Act and in other state and federal legislation afford further assurance 
that the Act will serve the public interest. To begin with, the very adoption of the Act by a state 
legislature facilitates the enforcement of conservation easement serving the public interest Other 
types of easements, real covenants and equitable servitudes arc enforceable, even though their 
myriads of purposes have seldom been expressly scrutinized by state legislative bodies. Moreover, 
Section 1(2) of the Act restricts the entities that may hold conservation and preservation easements 
to governmental agencies and charitable organizations, neither of which is likely to accept them on 
an indiscriminate basis. Governmental programs that extend benefits to private donors of these 
easements provide additional controls against potential abuses. Federal tax statutes and regula­
tions, for example, rigorously define the circumstances under which easement donations qualify for 
favorab'e tax treatment. Controls relating to real estate assessment and taxation of restricted 
properties have been, or can be. imposed by state legislatures to prevent easement abuses or to limit 
potential loss of local property tax revenues resulting from unduly favorable assessment and 
taxation of these properties. Finally, the American legal system generally regards private ordering 
of property relationships as sound public policy. Absent conflict with constitutional or statutory 
requirements, conveyances of fee or non-poasessory interests by and among private entities is the 
norm, rather than the exception, in the United S ta tu . By eliminating certain outmoded easement 
impediments which are largely attributable to the absence of a tanu title recordation system in 
England centuries earlier, the Act advances the values implicit in this norm.

The Act does not address a number of issues which, though of conceded importance, are considered 
extraneous ts primary objective of enabling private parties to enter into consensual arrangements 
with char, •  organizations or governmental bodies to protect land and buildings without the 
eocumbrancc of certain potential common law impediments (Section 4). For example, with the 
exception of the requirement of Section 2(b) that the acceptance of the holder be recorded, the 
formalities and effects of recordation are left to the state s registry system; an adopting state may 
wish to establish special indices for these interests, as has been done in Massachusetts.

Similarly unaddressed are the potential impacts of a state's marketable title laws upon the duration 
of conservation easements. The Act provides that conservation casements have an unlimited 
duration unless the instruments creating them provide otherwise (Section 2(c) (. The relationship 
between this provision and t ie  marketable title act or other statutes addressing restrictions on real 
property of unlimited duration should be considered by the adopting state.

The relationship between the Act and local real property assessment and taxation practices is not 
dealt with; for example, the effect of an easement upon the valuation of burdened real property 
presents issues which are left to the state and local taxation system. The Act enable* the 
structuring of transactions so as to achieve tax benefits which may be available under the Internal 
Revenue Code, but parties intending to attain them must be mindful of the specific provisions of the 
income, estate and gift tax laws which are applicable. Finally, the Act neither limits nor enlarges the 
power of eminent domain; such matters a t the scope of that power and the entitlement of property
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owners to compensation upon Its exercise ere determined not by this Act but by the ..doptiriic e U t s 'a  eminent domain coda and related statutes
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CONSERVA

UNIFORM CONSERVATION EASEMENT ACT

1981 ACT

An Act to be known as the Uniform Conservation Easement Act, relating to (here insert 
the subject matter requirements of the variouj states).
Sertion
1. Definitions

2. Creation. Conveyance. Acceptance and Duration 

3 Judicial Actions

Sseiioa

4. Validity

5. Applicability

h. Uniformity o f Application and C cnilructton.

§ 1. (D efin itions]
As used in this Act, unless the context otherwise requires:
(1) "Conservation easement" means a nonpossessory interest of a holder in real 

property imposing limitations or affirmative obligations the purposes of which include 
retaining or protecting natural, scenic, or open-space values of real property, assuring its 
availability for agricultural, forest, recreational, or open-space use, protecting natural 
resources, maintaining or enhancing air or water quality, or preserving the historical, 
architectural, archaeological, or cultural aspects of real property.

(2) "Holder" means:
(0 i  governmental body empowered to hold an interest in real property under the 

laws of this State or the United States; or 
(ii) a charitable corporation, charitable association, or charitable trust, the purposes 

or powers of which include retaining or protecting the natural, scenic, or open-space 
valuis of real property, assuring the availability of real property for agricultural, 
forest, recreational, or open-space use, protecting natural resources, maintaining or 
enhancing air or water quality, or preserving the historical, architectural, archaeologi­
cal, O’ cultural aspects of real property.
(3) "Third-party right of enforcement" means a right provided in a conservation 

easemem to enforce any of its terms granted to a governmental body, charitable 
corporatitn, charitable association, or charitable trust, which, although eligible to be a 
holder, is not a holder.

COMMENT
Section 1 defines three central elements: can be a holder: and who can possess a "third-

What is meant by a conservation easement; who party right of enforcement." Only those inter-
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f a holder in real 
s of which include 
nperty, assuring its 
protecting natural 
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property under the
trust, the purposes 
enic, or open-space 
ty for agricultural, 
:es, maintaining or 
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in a conservation 

tl body, chantable 
igh eligible to be a

can possess a "third- 
t." Only those inter-

r* u  hslil by •  "holder,'' at defined by the Act, 
fell within the definition* of protected ease­
ments. Such eeeemenu are defined u  m terrau 
in reel property Even if ao held, the easement 
must serve one or more of the following pur­
pose! Protecuon of natural or open-space re­
sources; protection of air or water quality; pres­
ervation of the historical aspects of property; or 
other similar objective* spelled out tn subsecUon 
!1>.

A "holder'' may lie a governmental unit hav­
ing specified powers (subsecUon (2Xi)) or certain 
types of chantable corporauon*. aasociaUons, 
and trusts, provided that the purposes of the 
holder include those same purposes for which 
the conservation easement could have been cre­
ated in the first place (subsecuon l2Xii)). The 
word "chantable", in SecUon 1(2) and (3), de- 
senbes organisations that are chanties according 
to the common law definiuon regardless of their 
status as exempt organuauons under any tax law.

CONSERVATION EASEMENT ACT

KecogniUon of a "third-party nght of enforce­
ment" enables the parties to structure into the 
transaction a party that I* not an easement 
"holder," but which, nonetheless, has the nght 
to enfoice the terms of the easement (Sections 
113), 3iaX3)). But the possessor of the third par­
ty enforcement right must be a governmental 
body or a charitable corporauon, associaUon, or 
trust. Thus, if Owner transfers a conservation 
•NLsemenl on Blackacre to Conservation. Inc.. he 
could grant to Preservauon, Inc., a chantable 
corporaUon, the nght to enforce the terms of the 
easement, even though Preservation was not the 
holder, and Preservation would be free of the 
common law impedimenta eliminated by the Act 
(Secuon 4). Under this Act, however. Owner 
could not grant a similar nght to Neighbor, a 
pnvate person. But whether such a grant might 
be valid under other applicable law of the adopt­
ing state is left to the law of that state. (Secuon 
5(c).)

§2

Action In Adopting Jurisdiction*
V ii IiS m i how  O ffic ia l T « C  

DUt.-Ut ol C o la a S ls . Introductory m aterial reads: "F o r  
tb* purposes o f thn  set, the ttn ti:"

M a la *. In  subsec. ( I ) ,  om tti "o r prescrvm i the htslon- 
ca t architectural archacologicaJ. or cu ltu ra l aspects".

In  subseo t2Xu) and ( ) ) .  substitutes "nonprofit corpora­
tio n " for "charitab le corporation, chanub le association" 

Additionally, defines "re a l property" 10 include lurface n u n  
M laaiarpp i. Section reads
"F o r  purposes of this chapter, the fo llow ins words shall 

have the meaning iscn Ix U  herein unless the coatest other­
wise requires:

" ( I )  'Conservation easement' shall mean s non possesso­
ry  interest o f a bolder in real property imposing lim ita ­
tions or affirm ative obligations, the purposes o f w hich 
include retaining o r protecting natural, scenic historical 
or open-tpaec values o f real property, assuring us avail- 
ab ility for agricu ltural, forest, recreational, educational or 
open-space use protecting natural features and resources, 
m aintaining o r enhancing a ir and w ater quality or pre­
serving tbs natural, h istorical, architectural, archaeologi­
cal o r cu ltural aspects o f real property.

~ P )  'H o ld e r' shall mean either.
“ (a ) A  governm ental body empowered by the law  o f 

th is state o r the United States to hold an interest in  real 
property; or

"(b ) A  private, nonprofit, chantable or educational 
corporauon. ainocisnon o r trust, the purposes o r pow­
ers o f w hich include retaining or protecting Ihe natural, 
scenic, h iilo rv ia i or open-space values of real property.

sisuring the availab ility o f real propcny for agn- 
cu ltural, forest. recrestionsJ. educational or open-space 
use. protecting natural features and resources, m ain­
taining or enhancing a ir or water quality or preserving 
the natural, historical, arch itectural, archaeological or 
cu ltu ra l aspects o f teal property w hich is the recipient 
o r grantee o f a conservation easement.
“ O ) ‘Third-party nght o f enforcem ent' shall mean a 

nght granted in  a conservation easement to a governmen­
tal budy o r pnvate. nonprofit chantable corporation, asso- 
ciauon or trust, w hich is not a holder but which is eligible 
10 be a holder. 10 enforce any o f ihe terms o f the 
conservation easement.

"(4 ) 'Perso n ' shall mean any natural person o r legal 
en tity ."
T ria s . In  subsec. ( I ) ,  substitutes "designed lo " for "ih e  

purposes o f w hich include" (w ilh  conform ing gram m atical 
variations not affecting substance, e.g., "re ta in " for "retain- in»").

In  subsec. (2 X U ). substitutes "created o r empowered to " 
for "the purposes or pow cn o f w hich include" (w ith  con­
form ing gram m atical variations not affecting substance, e g , 
"re ta in " for "re ta in in g ").

in  subsec. ( ) ) ,  substitutes “ that is elig ib le to be a holder 
but is not a holder”  for " , w hich, although eligible to be a 
holder, is not a holder”

Adds subsec. (4 ) as follows: "  *Servient estate' means the 
real property burdened by the conservation easement. * 

W isconsin. In  subsec. ( I) ,  inserts "preserving s bunal 
sue. as defined in s. IJ7 ,7 0 (IX b )." fo llow ing “ w sler quali­
ty ,".

Library References
H ealth and Environm ent * » 2 ).S (4 ).
C J5 .  Health and Environm ent ( {  91 et seq, DO. D 2 .

5 2. ^Creation, Conveyance. Acceptance and Duration)
(a) Except as otherwise provided in this Act, a conservation easement may be created, conveyed, recorded, assigned, released, modified, terminated, or otherwise altered or affected in the same manner as other easements.
(b) No rijjht or duty in favor of or against a holder and no right in favor of a person 

having a third-party nght of enforcement anses under a conservation easement before its acceptance by the holder and a recordation of the acceptance.
61
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(c) Except aa provided in Section 0(b), a conservation easement is unlimited in duration 
unless the instrument creating it otherwise provides.

(d) An interest in real property in existence at the time a conservation easement is 
created is not impaired by it unless the owner of the interest is a party to the conservation 
eascmunt or consents to it.

COMMENT
Section 2(a) provides that, except to the extent otherwise indicated in the Act, conservation easements are indistinguishable from easements recognized under the pre-Act law of tho state in terms of their creation, conveyance, recordation, assignment, release, modification, termination or alterauon. In this regard, subsection (a) reflects 

the Act's overall philosophy of bringing less- than-fce conservation interests under the formal easement rubric and of extending that rubric to the extent neceisary to effectuate the Act’s pur­poses given the adopting state's existing com­mon law and statutory framework. For exam­ple, the state's requirements concerning release of conventional easements apply as well to con­servation easements because nothing in the Act provides otherwise. On the other hand, if the state's existing law does not permit easements in gross to be assigned, it will not be applicable to conservation easements because Section 4(2) ef­
fectively authorizes their assignment

Conservation and preservation organizations using easement programs have indicated a con­cern that ins..uments purporting to impose af­firmative obligations on the holder may be uni­laterally executed by grantors and recorded without notice to or acceptance by the holder ostensibly responsible for the performance of the affirmative obligations. Subsection (b) makes clear that neither a holder nor a person having a third-party enforcement right has any

rights or duties under the easement prior to the recordation of the holder's acceptance of it.
The Act enables parties to crime a conserva­tion easement of unlimited duration subject to 

the power of a court to modify or terminate it in states whose case or statute law accords their courts that power in the case of casement. See Section 3(b). The latitude given the parties is consistent with the philosophical premise of the Act. However, there are additional safeguards; for example, easements may be created only for certain purposes and may be held only by certain ■‘holders.” These limitations find their place comfortably within similar limitations applicable to charitable trusts, whose duration may also have no limit Allowing the parties to create such easements also enables them to fit within federal tax law requirements that the interest be "in perpetuity” if certain tax benefits are to be derived.
Obviously, an easement cannot impair prior rights of owners of interests in the burdened property existing when the easement comes into being unless those owners join in the easement or consent to it. The easement property thus would be subject to existing liens, encumbrances and other property rights (such as subsurface mineral rights) which pre-exist the easement, unless the owners of those rights release them or subordinate them to the easement (Section 2<d).)

Action in Adopting Jurisdictions
V trtitJo M  fro a  O fflclx ] T cx ti 

D U tric t o f Colum bia. Section rends:
" (* X D  Except u  otherwise provided in this ic t , ■ comer- 

vstion easement tn iy  be created, conveyed, recorded, as- 
u p e d , released, m odified, term inated, o r otherw ise altered 
or tiTected in  the same m anner as other easements, provided 
that the rccordauoo o f any conservation easement as defined 
in section 2, o r o f any assignment, release, m odification, 
term ination, o r other alteration o f a  conservation easement 
shall be exempt from  the recordation tax imposed by section 
30) o f the D istric t o f Colum bia Real Estate Deed R ec­
ordation Tax A ct, approved M arch  2. 1962 (76 Stat. 12: 
D  C  Code, sec <5-923). and from  the transfer tax imposed 
by section 4 0 ) o f the D istrict o f Colum bia Revenue A ct o f 
1980, effective September 13. 1980 (D C .U w  3-92; D .C . 
Code. sec. 47-903).

" (2 ) The exemption provided fo r in subsection (2 ) o f 
this section shall not apply if  the consideration for the 
conservation easemrnt exceeds 5100 in value.
"(b ) N o  right o r duty in favor o f cr against a person 

having a third-party right o f enforcem ent ansea under a 
conservation easem rnt before its acceptance by ihe holder 
and a tecordalion o f the acceptance.

" (c ) Ercepx as provided tn section 4(b). a conservation 
easement is unlim ited in duration un leu  Ihe instrum ent 
creating it otherw ise provides
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"(d ) A n  interest in  real property in  existence at the tim e a 
conservation easement is created is not impaired by it unless 
Ihe owner o f the interest i l  a party to the conservation 
easement o r consents to it.

"(e ) A  conservation easement is va lid  even under the 
follow ing circum stances:

" ( I )  It  is not appurtenant to an interest in real proper­
ly :

"(2 ) It  can be o r has been auigned to another ho lder
"(3 ) It  is not o f a character that has been recognised 

trad itionally at common taw;
"(4 ) I l  imposes a negative burden;
"(3 ) It  imposes affirm ative obligations upon ihe owner 

o f an interest in ihe burdened property or upon ihe 
holder:

"(6 ) The benefit does not touch o r concern real proper­
ly ; or

"(7 ) There is no p n vity o f estate o r o f contract.”  
M a la r. In  subsec (a ), adds "created  by w ritten instru­

m ent" a l the end thereof

Subsec. lb ) reads: "N o  nght or du ly m favor o f nr against 
a holder arises under a conservation easement un leu it is 
accepted by ihe holder and no nght in favor o f a person

having a )rd-pnny nght 
oooscrvaUon easement uni 
having a 3rd-paxty right o

Subsec. (c) rends:
"E ice p x  aa provided in 

easement u  unlim ited us d

"A . The instrum ent ci

"D . Change o f ctrcum  
longer in the public InUs 
under section 478."

Adda a  subaection w h ict 
a conservation easement fl­
at w hat tunes rep resen tin ' 
easement o r o f any pcrv 
enforcem ent shall be enui 
com pliance."

M h s M M . tn subtec. 
same m ethod and manner 
in  the same m anner u  o il

tn  subsec. (b ), substitute 
third-party n g h t" for "n o  r 
third-party n g h t".

In  subacc. (c ), inserts

In  subaec. (d ), substitute 
“ It "  fo llow ing  " is  not tmpi

r  CONSERVATION

H ealth  and Environm en 
C J.S . H ealth  and Envu

§ 3. (Judicial Act
(a) An action aff

(1 ) an owner o
(2) a holder of
(3) a person ha
(4) a person at

(b) This Act does 
easement in accord

Section 3 identifies who may bring actic terminate conservatio parcels burdened by t otherwise affect cons era of interests in r easements might wis) easements also impos these duties are brear era and persons havir forcement might obvi enforce restnctions c burdened properties, 
categories of persons from the explicit ter the Act alio recogm applicable law may cr mns. For example, the Attorney General capacity as supervisor by statute or at comr



EASEMENT ACT 
ilimited in duration
•’ation easement is 
to the conservation

■asement prior to the acceptance of it  
to create a conserva- i duration subject to lify or terminate it in :te law accords their se of easement See given the parties is thicaJ premise of the 
dditiona! safeguards; y be created only for e held only by certain >ns find their place 
limitations applicable i duration may also he parties to create ;s them to fit within s that the interest be ax benefits are to be
cannot impair prior •sts in the burdened easement comes into join in the easement ement property thus ; liens, encumbrances (such as subsurface -exist the easement, rights release them easement. (Section

v m exutcncc ( I  the tune i  
• not unpaired by it un leu 
■any to the conservation

it valid even under the

in  in tem t in real proper-

-tipied 10 m other holder; 
that h u  been recofnired

irdem
1li|it> atu upon Ihe owner 
d property or upon ihe

•h or concern real proper-

c it iie  or o f ro m rict “  
-reaied by wnuen intlru-

Ju ly  in fator of or e in n it 
non eaim ent un leu  u u  
|h t in favor o f a p trion

having a 3rd-party right o f enforccxrent irtiea  under a 
ooruervation easement un leu it i i  accepted by any penon 
having a 3rd-party right o f enforcem ent."

Subaec. (c ) rendu

"Excep t u  p ro w led  In  thia aubchapter, a com ervauon 
easement u  unlim ited in  duration un leu:

“ A . The inurnm ent creating it otherw ue provide* or

“ B . Change o f circu nu lx non  renders the easement no 
longer in  ihe public Interest u  determ ined in an action 
under section 473."

Adds a subsection w hich reads: "T h e  Instrum ent creating 
a conservation easement must provide in what m anner and 
at what times representatives o f the holder o f a conservation 
easement or o f any person Laving a Jrd-party right of 
enforcem ent shall be entitled to enter the land to u iu re  
com pliance."

M isd a lp p t. tn subaec. (a ), substitutes "a/fected In the 
same method and m anner u  other easem ents" for "iffecled  
in the same manner u  other easem ents".

In  subsec. (b ). substitutes "n o  right o f a person having a 
third-party righ t" for "n o  nght in favor a penon having a 
third-party nght” .

In  subaec. (c ), inserts "its ”  follow ing "un lim ited  in ".

In  subsec. (d ), subsututes "th e  conservation easem ent" for 
“ it "  follow ing “ is not im paired by".

r CONSERVATION EASEMENT’ ACT

Tessa. Subaec. (b ) reads as follows: “ A  right o r du ly ia  
favor o f or agxunst a holder and a right in favor o f a person 
having a third-party right o f enforcement does not anse 
under a conservation casement before its acceptance by the 
holder and the recordation o f the acceptance.”

In  tubsec. (C), substitutes "m akes some other provision" 
for "otherw ise provides".

In  subsec. (d ), substitutes "th a t exists in real property" for 
“ in real property in existence" and omits "b y  it "  follow ing 
"im paired ".

Adds tubscctions as follows:
"(e ) A  conservation easement must be created in w riting, 

acknowledged and recorded in  ihe deed records o f the 
county in w hich the servient estate ia located, and must 
include a legal description o f the real property which constl- 
lutes ihe sem en l estate.

“ (0  If land that has been subject to a conservation ease­
ment is no longer subject to such easement, an additional 
tax is imposed on Ihe land equal lo  the difference, if  in y , 
between the taxes imposed on the land for each o f the five 
years preceding the year in w hich the easement tem unalet 
and the taxes that w ould have been unposed had the land 
not been subject to a conservation easement in each o f those 
yean , plus interest at an tn n u iJ n te  o f seven percent 
calculated from  the dales on w hich the differences would 
have become due."

W isconsin. M akes m inor lingu tge changes not affecting 
subauncc.

§3

Library Reference*
H ealth and Environm ent * » 2 J.J(4 ).
C J.S . Health and Environm ent § } 91 et seq,, 130. 132.

§ 3. [Judicial Actions]
(a) An action affecting a conservation easement may be brought by;

(1 ) an owner of an interest in the real property burdened by the easement;
(2) a holder of the easement;
(3) a person having a third-party right of enforcement; or
(4) a person authorized by other law.

(b) This Act does not affect the power of a court to modify or terminate a conservation 
easement in accordance with the principles of law and equity.

COMMENT
Section 3 identifies four categories of persons who may bring actions to enforce, modify or terminate conservation easements, quiet title to parcels burdened by conservation easements, or otherwise affect conservation easements. Own­ers of interests in real property burdened by easements might wish to sue in cases where the easements also impose duties upon holders and these duties are breached by the holders. Hold­ers and persons having third-party rights of en­forcement might obviously wish to bring suit to enforce restrictions on the owners' me of the burdened properties. In addition to these three categories of persons who derive their standing from the explicit terms of the easement itself, the Act also recognizes that the state's other applicable law may create standing in other per sons. For example, independently of the Act. the Attorney General could have standing in his capacity as supervisor of charitable trusts, cither by statute or at common law.
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A restriction burdening real property in perpe­tuity or for long periods can fail of its purposes because of changed conditions affecting the property or its environs, because the holder of the conservation easement may cease to exist, or for other reasons not anticipated at the time of its creation. A variety of doctrines, including the doctrines of changed conditions and cy pres, have been judicially developed Bnd, in many states, legislatively sanctioned as a basis for responding to these vagaries. Under the changed conditions doctrine, privately created restrictions on lard use may be terminated or 
modified if they no longer substantially achieve their purpose due to the changed conditions. Under the statute or case law of some states, the court's order limitng or terminating the restric­tion may include such terms and conditions, in­cluding monetary adjustments, as it deems nec­essary to protect the public interest and to as­sure an equitable resolution of the problem.



The doctrine is applicable to real covenants and 
equitable servitudes in all states, but its applica­tion to easements is problematic in many states.

Under the doctrine of cy p m , if the purposes 
of a charitable trust cannot carried out because 
circumstances have changed after the tn n t  came 
into being or, for any other reason, the settlor's 
charitable intentions cannot be effectuated, 
courts under their equitable powers may pre­
scribe terms and conditions that may best enable 
the general charitable objective to be achieved

§ 3 CONSERVATION EASEMENT ACT CONSERVATION I
while altering specific provisions of the tru st 
So, also, in cases where a charitable trustee 
ceases to exist or cannot carry out its responsi­
bilities, the court will appoint a substitute trust­
ee upon proper application and will not allow the 
trust to fail. k

The Act leaves intact the existing case and 
statute law of adopting states as it relates to the 
modification and termination of easements and 
the enforcement of charitable trusts.

Action in Adopting Jurisdictions
V srlsdo as from O ffic ia l Text:

lnd laaa. In  tubaec. (b ). adds the fo llow m i a l Ihe end 
thereof: “ , o r the term ination o f a conservation easement by 
•ireem cnt o f Ihe grantor and grantee."

M a la *. Section reads:
"1 . A ction  or intervention. A n action affecting a con­

servation cavemen! may be brought or intervened in by:
“ A . A n  owner o f an interest in the real property bur­

dened by the easement:
"B . A  bolder o f the easement; or 
“ C . A  person having a ird-party right o f enforcement.
“ 2. Intervention only. A n  action affecting a conserva­

tion casement m ay be intervened in by Ihe Sta le  o r a 
po litical tubdivuion o f the S u te  in w hich the real property 
buidcncd by ihe easement is located.

"3 . Pow er o f court. This tubchapter does not affect the 
power o f a court to  enforce a conservation easement by 
injunction o r proceeding ut equity o r to  m odify o r term inate 
a conservation easement tn accordance w ith principles of

law  and equity. A  court m ay deny equitable enforcement o f 
a conservation easement when it finds that change o f c ir­
cum stances hat rendered that easement no longer in the 
public interest. I f  Ihe  court so finds, the court m ay allow  
dam ages as ihe on ly rem edy tn tn  acuon to enforce ihe 
easement.

N o  com parative econom ic lest may be used to determ ine 
under th is subsection if  a conservation easement is us the 
public in terest."

M ississipp i. In  subsec. (a ), substitutes "A n y  actio n " for 
"A n  actio n ".

Subsec. (*X 4 ) reads: “ A  person otherwise authonied  and 
em powered by law ."

In  subsec. (b ), inserts and shall not be construed to ," 
fo llo iving  "T h is  A ct does not".

Texas. In  subsec. (aX 4 ), inserts "som e”  fo lloiving "au ­
thorized b y".

W isconsin . M akes m inor language changes not affecting 
substance.

Library Reference!
H ealth and Environm ent « "2 J.J(4 ).
C J.S . H ealth and Environm ent 91 ct seq., 130, 132.

§ 4. [Validity]
A conservation easement is valid even though:
(1) it is not appurtenant to an interest in real property;
(2) it can be or has been assigned to another holder,
(3) it is not a of a character that has been recognized traditionally at common law;
(4) it imposes a negative burden;
(5) it imposes affirmative obligations upon the owner of an interest in the burdened 

property or upon the holder;
(6) the benefit does not touch or concern real property; or
(7) there is no privity of estate or of contract.

COMMENT
One of the Act's basic goals is to remove 

outmoded common law defenses that could im­
pede the u«e of easements for conservation orpreservation ends. Section -t addresses this goal 
by comprehensively identifying these defenses and negating their use in actions to enforce 
conservation or preservation casements. 

Subsection (1) indicates that easements, the benefit of which is held in gross, may be en­
forced against the grantor or his successors or 
assigns. By stating that the easement need not

64

be appurtenant to an interest in real property, it 
eliminates the requirement in force in some 
states that the holder of the easement must own 
an interest in real property (the "dominant es­
tate") benefitted by the easement.

Subsection (2) also clarifies common law by 
providing that an easement may be enforced by 
an assignee of the holder.

Subsection (3) addresses the problem posed by 
the common law's recognition of easements that

served only a limited m 
reluctance to approve s 
Easements serving the 
ration ends enumerate! 
of enforcement under 
cordingly, subsection (I 
ration or preservation 
forceable solely becaus 
poses or fall within tht 
traditionally recognizee 

Subsection (4) deals t 
going problem. The 
only a limited number 
—those preventing the 
land from performing 
would be privileged to 
menL Because a far 
burdens than those re­
might be imposed by < 
tion easements, subsec 
mon law by eliminaunt 
servation or preservat 
"novel” negative burde 

Subsection (5) addn 
lem—the unenforceabil 
easement that impose: 
upon either the owner 
or upon the holder. > 
was viewed by the co 
ments a t all. The firs 
"spurious" easement ! 
owner of the burdenec 
firmative acts. (The sp 
dnguished from an afi 
trated by a right of w:

V aria tio n ! Iro n  O ffic ia l T o  
D istric t o f Colom bia. O c

M ain e, tn subset. ( I) ,  u 
follow ing "10".

Adda a subsec. (S ) which 
successor and assigns o f the

H ealth and Environm ent «
C J.S . Health and Enviroc

§ 5. [Applicability]
(a) This Act applie 

this Act, whether d< 
servitude, restriction

(b) This Act applit 
been enforceable hac 
contravenes the cons

(c) This Act does i 
preservation easeme 
otherwise, that is en

There are four class
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ition and will not allow the

act the existing case and < states as it relates to the 
tination of easements and 
■antable trusts.

ly  d o iy  cquiUble enforcement o f 
h o i it fin d i that ch inge o f car- 
h it o itro tm  no longer in ihe 

n  ao find i, the court may allow  
dy in an action to enforce the

lew  may be uaed to determ ine 
conaerviuon eaaement u  in the

a), aubititutei "A n y  action”  for

penon otherwue authorized and

and shall not be construed to ." 
.o f .

I. inserts “ some”  follow ing “ au- 

r language changes not affecting

onally at common law;

terest in the burdened

nterest in real property, it 
ement in force in some 
if the easement must own 
iperty (the "dominant es- e easement.
clarifies commcn law by 
ment ma; be enforced bv der.
iscs the problem posed by 
ignition of easements that

served only a limited number of purposes and its 
reluctance to approve so-called "novel incidents." 
Easements serving Die conservation and preser­
vation ends enumerated in Secuon 1(1) might fail 
of enforcement under this restrictive view. Ac­
cordingly, subsection (3) establishes that conser­
vation or preservation easements are not unen­
forceable solely because they do not serve pur­
poses or fall within tho categories of easements 
traditionally recognized at common law.

Subsection (4) deals with a variant of the fore­
going problem. The common law recognized 
only a limited number of "negative easements" 
—those preventing the owner of the burdened 
land from performing acts on his land that he 
would be privileged to perform absent the ease­
ment. Because a far wider range of negative 
burdens than those recognized at common law 
might be imposed by conservation or preserva­
tion easements, subsection (4) modifies the com­
mon law by eliminating the defense that a con­
servation or preservation easement imposes a 
"novel" negative burden.

Subsection (5) addresses the opposite prob­
lem—the unenforceability a t common law of an 
easement that imposes affirmative obligations 
upon either the owner of the burdened property 
or upon the holder. Neither of those interests 
was view“d by the common law as true ease­
ments a t ail. The first, in fact, was labelled a 
"spurious" tasement because it obligated the 
owner of the burdened property to perform af­
firmative acts. (The spurious easement was dis­
tinguished from an affirmative easement, illus­
trated by a right of way, which empowered the

••nsement's holder to perform acts on the bur­
dened property Dial the holder would not have 
been privileged to perform absent the easement.)

Achievement of conservation or preservation 
goals may require that affirmative obligations 
be incurred by the burdened property owrer or 
by the eusemant holder or both. For example, 
the donor of a facade easement, one type of 
preservation easement, may agree to restore the 
facade to its original state; conversely, the hold­
er of a facade easement may agree to undertake 
restoration. In either case, the preservation 
easement would impose affirmative obligations. 
Subsection (5) treats both interests as easements 
and establishes that neither would be unenforce­
able solely because it is affirmative in nature.

Subsections (6) and (7) preclude the touch and 
concern and privity of estate or contract defens­
es, respectively. Strictly speaking, they do not 
belong in the Act because they have traditionally 
been asserted os defenses against the enforce­
ment not of easements but of real covenants and 
of equitable servitudes. The case law dealing 
with these three classes of interests, however, 
had become so confused and arcane over the 
centuries that defenses appropriate to one of 
these classes may incorrectly be deemed applica­
ble to another. The inclusion of the touch and 
concern and privity defenses in Section 4 is a 
cautionary measure, intended to safeguard con­
servation and preservation easements from in­
validation by courts that might inadvertently 
confuse them with real covenants or equitable 
servitudes.

Action in Adopting Jurisdictions
V ir l tlo a i from  O fllc U l T e x t 

D istric t o f Colum bia. Om its this section.

M iln e . In  subsec. ( I ) ,  inserts "o r does not run w ith ”  
follow ing "to ” .

Adds i  subsec. (S ) w hich reads: “ It  does not run lo  the 
successor tnd  usigns o f l . :  ho lder."

M ississipp i. In tro ductory m itc ris l reads: "A  co nso .s-  
lion easement shall be vs lid  deip ite the fo llow ing ".

In  subsec. (2 ), substitutes “ It  easy be" fo r " I t  can be".
T n u .  In  subsec. ( J ) .  subsntutes "o n " fo r "u p o n " in 

both instances.
W isconsin. M ile s  m inor Isngusge changes not t/fecting 

substance.

Library References
H ealth  and Environm ent «=»23.3(4).
C J.S . H ealth  and Environm ent § j 91 et seq., 130, 1)2. y, \

§ 5. [Applicability]
(a) This Act applies to any interest created after its effective date which complies with 

this Act, whether designated as a conservation easement or as a covenant, equitable 
servitude, restriction, easement, or otherwise.

(b) This Act applies to any interest created before its effective date if it would have 
been enforceable had it been created after its effective date unless retroactive application 
contravenes the constitution or laws of this State or the United States.

(c) This Act does not invalidate any interest, whether designated as a conservation or 
preservation easement or as a covenant, equitable servitude, restriction, easement, or 
otherwise, that is enforceable under other iaw of this State.

COMMENT
There are four classes of interests to which gg
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64.04.130 Intercuts in land fo r purposes o f conserva­
tion, protection, preservation, etc.— — Ownership by cer­
ta in  e n tit ie s — — Conveyances. A  development r ig h t, 
easement, covenant, restriction, or other right, or any 
interest less than the fee simple, to protect, preserve, 
m a ita in ,  improve, restore, lim it the fu tu re  use of, or 
conserve fo r open space purposes, any land or improve­
ment on the land, whether the right or interest be ap­
purtenant o r in  gross, may be held or acquired by any 
state agency, federal agency, county, c ity , town, or met­
ropolitan m unic ipa l corporation, nonprofit historic pres­
ervation corporation, or nonprofit nature conservancy 
corporation. A n y  such righ t o r interest shall constitute 
and be classified as real property. A ll :nstrumcnts for 
the conveyance thereof shall be substantially in the form 
required by law for the conveyance o f any land or other 
real property.

As used in th is section, "nonpro fit nature conservancy 
corporation" means an organization which qualifies as 
being tax exempt under 26 U.S.C. section 501(c)(3) (o f 
the United States Interna l Revenue Code o f 1954, as 
amended) as it  existed on June 25, 1976, and which has 
as one o f  its principal purposes the conducting or fa c ili­
ta ting  o f  sc ien tific  research; the conserving o f natural 
resources, inc lud ing  but not lim ited  to biolog ical re­
sources, fo r  the general pub lic ; or the conserving o f nat­
ura l areas inc lud ing but not lim ited  to w ild life  o r plant | 
hab ita t.

As used in  th is section, "nonpro fit h istoric prescrvav 
tion  co rpora tion ’  means an organization vhich qualifies 
as being tax exempt under 26 U.S.C. section 501(c)(3 ) 
o f the U n ited  States In te rna l Revenue Code o f 1954, as 
amended, and which has as one o f its princ ipal purposes 
the conducting or fa c ilita ting  o f  historic preservation ac­
tiv ities  w ith in  the state, inc lud ing conservation or pres­
e rva tion  o f  h is to ric  s ites, d is tr ic ts , b u ild in g s , and 
a rtifacts . [1987 c 341 § 1; 1979 ex.s. c 21 § 1.]
A cqu is ition  o f  open space, land, o r  rights  to fu tu re  development by  

certa in entities: R C W  84.34.200 through 84.34.250.
P roperty tax exemption fo r  conservation futures on a g ricu ltu ra l land: 

R C W  84.36.500.
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TO:

FROM:

I respectfully request that you schedule a hearing in 
your commitcee as soon as is practicable on Senate Bill 123 
"An Act adopting the Uniform Conservation Easement Act; and 
providing for an effective date"

A conservation easement is a voluntary legal agreement 
made by a private property owner. The agreement limits, for 
the benefit of the public, the type or amount of use of a 
property. It is a restriction on the use of real estate.

This act is necessary because common law does not allow 
such a restriction on the use of land to be a perpetual 
restriction unless the recipient of the easement owns an 
adjoining piece of land.

This act, adopted by 46 states, is a Uniform act. Two 
changes to the Uniform Act were made in the Senate Judiciary 
Committee.

The first change to the original bill was the addition of 
(e) to Sec. 34.17.010 stating that neither the state nor a 
municipality may establish a conservation easement by eminent 
domain.

The second change was the addition of a provision to 
Title 29 which requires land upon which there is a 
conservation easement to be assessed by a municipality both as 
though there were no easement and as though there were. In 
addition, the owner of property on which there is a



conservation easement is subject to pay any tax liabilxty that 
was abated because of the easement if the property should be 
used contrary to the easement.

The Act itself does not impose restrictions or 
affirmative duties; it allows the private parties to enter 
into consensual arrangements with a charitable organization or 
a governmental body to protect land and buildings without the 
encumbrance of certain potential common law impediments.

I will appreciate your hearing this bill soon. Please 
call me or Melissa Fouse of my staff if you have any 
questions.
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March S, 1989

STEVE COWFER, GOVERNOR

D E P A R T M E N T  O F N A TU R A L R E S O U R C E S

O F F IC E  O F  T H E  C O M M IS S IO N E R

400 WILLOUGHBY AYE. 
JUNEAU. ALASKA 99801-1798 
PHONE: 1907) 465-2400

The Honorable Jan Faiks 
Chair, Senate Judiciary Committee 
P.O. Box V 
Juneau, AK 99811

Dear Senator Faiks:

Subject: Senate Bill 123, Uniform Conse'~ration Easement Act.

Position: The department do^s not object to this bill and at the
present time has no plans or funding to purchase conservation 
easements. The bi.11 allows for the picservation and conservation 
of natural and historic resources for the public benefit while 
maintaining private ownership of the property.

Background: SB 123 has support from historic preservation and 
natural history conservation groups. The bill provides a process 
which allows conservation easements to be donated or sold to a 
governmental or charitable non-profit organization.

Common land law does not allow a conservation easement 
restriction to attach to land in perpetuity. It is based on 
model legislation drafted by the National Conference of 
Jommissioners on Uniform State Laws. Alaska is one of four 
states without a conservation easement law.

Conservation easements will provide public land managers with an 
alternate acquisition method to employ in appropriate 
circumstances so as to benefit both the private and public 
sectors. It is a cost-effective way to protect historic and 
natural values on private lands without the cost of fee simple 
purchase of the land. The owner is compensated through purchase 
of the easement or the ability to deduct the value of the 
easement from federal income taxes as a charitable gift. Because 
the property remains in private ownership, it remains on local 
tax rolls, and the public does not take on the responsibility of 
maintenance and operation of the property.



r*

Senator Faiks -  2 - March 6, 1989

Conservation easements can be used to protect public values in 
historic structures and archaeological sites, natural, scenic and 
open spaces, fishing streams or watershed or critical waterfowl 
nesting areas.
9 )

Sincerely,

Lennie Gorsuch 
Commissioner

cc: Bill Sponsor
Committe' Members 
Bob Evans 
Denby Lloyd 
Gary Gustafson 
Neil Johannsen 
Judith Bittner



WHAT WOULD THE 
BILL ?_

WHAT IS A
CONSERVATION
EASEMENT?

WHAT KIND OF 
EASEMENTS ARE 
WE TALKING 
ABOUT?

IS THIS A 
NEW IDEA?

SB _sr̂ .  —  ALASKA CONSERVATION EASEMEN" BILL

SB __ would provide-'the legal process to create
conservation easements on private property in Alaska.

A conservation easement is a legal agreement made 
voluntarily-by a-private property owner to limit, for 
the benefit of the public, the type or amount of use of 
a property. The easement may be donated or it may be 
sold. An easement is created to protect natural, 
-scenic, open space, historical or cultural values. The 
easement is accepted, held and monitored by a 
governmental agency on .an appropriate nonprofit 
corporation. Simply put, the easement is a restriction 
on-the uae-of real estarte. *

Two types of easements which would be frequently used 
are Historic Easements and Wildlife Conservation 
Easements. A typical Historic Easement would be the 
voluntary written agreement of the owner of a historic 
building to preserve the historic character of the 
building and not to replace it with any other 
structure. A Wildlife Conservation Easement might 
provide for the perpetual preservation of the watershed 
of a particularly unique fishing «tream or a critical 
waterfowl nesting area.

No, conservation easements were first used in the 
1880s. Alaska is one of four states without a 
conservation easement law to take advantage of the land 
management tool which has been called a "terrific 
alternative to fee acquisition."
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WHY DO WE NEED 
A LAW TO DO 
THIS?

WHAT ARE THE
PUBLIC
ADVANTAGES?

An Alaska conservation easement law is necessary 
because the common laws that govern land do not allow 
such a restriction to attach to the land in perpetuity 
in those instances where the Grantee of The Easement 
does not own an a d j o i n i n g  narcel of land. The new law 
would remove that restriction to allow certain 
charitable and governmental organizations to have 
enforceable easements without owning the adjoining 
land.

9hSB is essentially verbatim from the Uniform 
Conservation Act which was drafted as a model law by 
the National Conference of Commissioners on Uniform 
State Laws.

A conservation easement provides a cost-effective wav 
to protect public values of private land. These values 
may be natural, historic, scenic or cultural. It 
allows such values to be protected without the cost of 
fee simple purchase of land. The land stays in private 
ownership.

Because the land stays in private hands, it also stays 
on the local tax rolls. The assessed valuation may 
increase or decrease depending on the nature of the 
easement. For example a historic easement may make the 
property more valuable for tourist related use while a 
critical habitat easement would probably reduce value 
because development would be prohibited.

Furthermore, since the property stays in private 
ownership the public does not incur the management 
costs that would come if the lands or buildings were 
publicly owned. While the public holder of the 
easement must monitor the agreement this would be an 
extremely modest cost.
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WHY WOULD A PRIVATE 
LANDOWNER WANT 
TO CREATE AN 
EASEMENT?

HOW LONG DOES
AN EASEMENT LAST? A conservation easement would restrict the land for

only as long as agreed to by the owner.

WHAT ABOUT
PUBLIC ACCESS? Understandably, most landowners want to retain an

ability to control access to land that is still 
theirs. The landowner and the grantee of the easement 
may, however, provide for public access if the 
landowner so agrees.

IN SUMMARY: Conservation easements are flexible,
adaptable agreements tailored to the needs of the 
property owner and the character of the property. 
Specific public benefits are provided —  without the 
expense of purchase and while maintaining the land in 
private ownership.

The landowner who donates a conservation easement, to a 
public agency or qualified charity, can claim federal 
income tax deductions for the charitable gift. In the 
alternative the landowner may sell the easement for 
what he considers a fair price. All such transactions 
would be voluntary. No governmental taking through 
eminent domain would be involved.

Estate taxes can also be reduced through the donation 
of an easement. Property restricted by a perpetual 
conservation easement either before the landowner's 
death or executed as an element of his/her will, must 
be valued in the estate at its restricted value, 
resulting in lower taxes.
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Keeping j 
downtown 
in shape'1 |
Dual insures facad e  
o f W en d le r  B u ild irg
Sy HON 2ELLAM 
IW aklM dta

lh s owner of a downiowo 
landmark acquired from the Mu- 
nicipaUly of Anchorage In ItM  
has dona led Dm  building'i  exte- 
nor and air rights to a city- 
trcaitd . non profit corporation.

ItiU Mundy. owner of tha 
Wendler Building al 400 D St.l 
u ld  larrro of tha agreement with 
Anchorage Historic Propenlaa 
Inc. require him to maintain tha 
facade and to Insure the building 
tor replacement, among other 
tOrtdiUoru.

In return, be will receive a las 
benefit for tha donation, known 
as a "historic preservation and 
conservation easement." and re­
tain ownership of the building's 
interior.

Mundy made tha donation Just 
Wore the end of tha IM8 tax 
.ear. The else of tha tax benefit 
♦ill not be known until an ap- 
-ralsal Is done within tha next 
nree months lo see how the do­
tation affects tha property's 
■slue, ha uld.

Kerry Hoffman, executive dl- 
ector of Anchorage Historic 
Tupertlee, u ld  tha potential lax 
eneflt Is alubla, and tha coepo- 
allun hopes tha transaction will 
tair Intarosl In easements to 
t ip  tha preserve the city's his- 
jric buildings

Tha Wendler Building was 
ut'i by merchant A J.  VendJar 
t 1913 as a grocery store with 
Vtng quarters oo the second 
uor The grocery, situated at 
ourth Avenue and I Streets, 

Sea Bulldbig, pegs B-l

Building
Continued from page 9-1

was one of U  businesses that 
opened on I ha city's main street 
tha um e year.

Tha business was converted lo 
a restaurant and bar by 
W endler'i daughter and was re­
named Club 33. In I HO, tha prop­
erly was sold and the building 
donated lo tha city on tha condi­
tion that It be moved. A renova- 
.'on plan by a partnership that In­
cluded Mundy was accepted by 
the city, which spent 1*7,000 lo 
move the building to lu  present 
location.

Another structure, called tha 
Landmark Budding, was built be­
hind the historic building to boost 
Ilf available space. Mundy u ld  a 
portion of the Landmark's sec­
ond floor was designed to be used 
with the Wendler Building as a* 
restaurant — a plan he still hopes 
to pursue when the Anchorage 
economy Improves.

Donation of tha a ir rights 
means no structure taller than 
the existing buildings can be built 
on the she.

The Insurance provision re­
quires that If the wendler Build­
ing bums or Is destroyed by an 
earthquake or some other disas­
ter, proceeds must be used to 
build a replica, or lo slluale and 
rvalora another historic building 
od the alts.

For example, ha said. Anchor­
age Historic Properties might 
want to mova ono of several 
other buildings now In nor*go at 
the Cook Inlet Pretrial Facility It 
(he Wendler Building wars das- , 
Iroyed.

Mundy u ld  tax Incentives for 
historic buildings changed along 
with other tax laws In 1M , and li 
Is doubtful the renovation project 
could have been done under cur-' 
rant rules, which lim it an tndl- 
vtdual'a use of rohabUltsllcn In-' 
vattment credits. '*

' Hoffman u ld  changes to re- ' 

store rotna of the lax banefl lia rs  ,, 
scheduled for consideration byf. 
Congms, but slubie benefits re­
main under present laws for 
bmlnaaesa Owning historic StruC-

M ondsy, J a n u e r ^ t J s a S j  The Anchorage Tim es B -3

T IU IIX IU  mote

Bill Muntty will get a fax benefit for donating th e  W endler Building's exterior to  a non-profit. ’ ■

To be eligible for tax benefits, 
landmark buildings must be 
listed on tbe billions] Register of 
Historic Place*, About a doien' 
Anchorage buildings are on the 
registry, aha said.

Anchorage lllitorio  Proper- 
Has plana an tffort this year to
ee* mnre htlldlnes lined n r  da.

dared eligible for listing If own-: 
era decide lo pursue the designs-. 
Bon. • ■<ti

Anchorage Historic Properl***;, 
Inc. was formed by a 11.7 million • 
voter Inllletlva as pen of the 
city's Project wjs program that 
also led to lha conalrucilon of
nsrVs •serf ns MI» K illfUve

The corporation uses the 
money as an endowment to pro- - 
(act historic properties and lo . 
operate a revolving loan fund.1 
Hoffman said tha organisation Is - 
working lo be self-supporting 
Ihrmigh earned revenue#, mem­
berships, conlrtbullone and pro)-
(Vf e* ratal*
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December 21, 1988

Representative Curt Menard 
351 W. Swanson Avenue, Suite 1 
Wasilla, Alaska 99687

RE: Easement Enabling Legislation

Dear Curt:

I tried to schedule a meeting with you this week but learned that you will 
be out of town for the rest of the month. So, I'm writing this letter, so 
that I can inform you of some very important legislation which we hope 
will be enacted during this session.

Attached is a draft of legislation that Senator Arliss Sturgulewski has 
agreed to introduce during the next session. We have been working with 
her on this since last March. A copy of the Work Draft is attached. At 
her request we have prepared a facts sheet and a draft of a "dear 
colleague" letter for her to send to her fellow Senators. She hopes to 
have a number of her colleagues sign on as cosponsors. A copy of the 
facts sheet is attached for your reference.

In the process of researching the key issues with the legislation, Dee 
Frankfourth discovered that Sam Cotton had asked for information from the 
House Research Agency in February, 1988. A copy of a memo to Sam is 
attached.

If enacted, the proposed legislation will be a positive step for 
preservation and conservation all over Alaska. As you may know, historic 
preservation has many tangible and intangible benefits. More and more, 
historic preservation, tourism, and economic development are all strongly 
linked to each other. And, preservation easements are a great way to 
protect our heritage resources.

Because this legislation will benefit historic preservation interests all 
over the state, we feel that it is a statewide issue. To help garner 
statewide support, we enlisted Joe Evans of the Anchorage Municipal 
Assembly to help us get a resolution of support of the legislation from 
the Alaska Municipal League (AML). The AML passed the resolution on 
November 18, 1988. A c~>py of the resolution is attached.

The Alaska Association for Historic Preservation passed a resolution of 
support on November 27, at its Annual meeting.

>:■! WEST F O l'R T H  A \ IN I  E • ANC HORACE. ALASKA ‘W V! •  t'VTl X -M nV
MEMBER NATIONAL T K l ST TOR HISTORIC PRESERVATION
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The proposed legislation will enable governments and qualified nonprofit 
organizations to acquire/receive easements on real property that are of 
unlisted duration. These kinds of easements are agreements between 
consenting parties. When easements in perpetuity are donated to qualified 
organizations, donors may be entitled to valuable tax benefits. 
Preservation depends largely on generous donations by private parties.

The inherited English common law of real property leaves doubt about the 
enforceability of historic easements which are not tied to an adjoining 
property. The proposed legislation removes that doubt.

The Uniform Conservation Easement Act was obtained from the National 
Conference of Commissioners on Uniform State Laws. As you know, this 
prestigious body drafts model legislation in an attempt to create uniform 
legislation on various subjects throughout the United States. I'm sure 
that every Legislator in Alaska will be familiar with the work of this 
organization.

To date, all but 4 states have enacted this enabling legislation.

This legislation ’ill be a positive step for preservation and conservation 
all over Alaska.

I have spoken with Kay Brown and her aid, Eric Meyers about the 
legislation. Kay is supportive of the legislation, although she feels 
that she may not know it "inside-out" well enough to champion it through 
the House. She suggested that I speak with you. We would very much like 
to have your sponsorship of the legislation on the House side. We feel 
that this legislation is a winner. I would appreciate talking to you at 
your earliest convenience. I can be reached at 274-3600.

Good luck during the next session!

Sincerely,
ANCHORAGE HISTORIC PROPERTIES, INC.

S’-t Ufc'ST FOURTH AVENUE • ANCHORAGE. ALASKA * » » |  •  (AW :74-1600
MEMBER NATIONAL T R l'S T  FOR HISTORIC PRESERVATION
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Copy: Kay Drown
Judy Bittner 
Janet McCabe
President, Board of Directors, Anchorage Historic 
Properties, Inc.

/

*

524 WEST FOURTH AVENUE •  ANCHORAGE, ALASKA 99501 •  tW >  I N - 3600
MEMBER NATIONAL TRUST FOR HISTORIC PRESERVATION
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Introducod by: Anchorage Municipal Assembly

bate: November 16. 1988

RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE 

RESOLUTION NO. _____

A RESOLUTION REGARDING THE HISTORIC EASEMENT 
ENABLING ACT AND UNIFORM CONSERVATION EASEMENT

ACT

WHEREAS, historic preservation has many benefits to a community both 
tangible and intangible, and

WHEREAS, historic preservation easements are one tangible historic 
preservation strategy, and

WHEREAS, the proposed Uniform Conservation Easement Act will enable 
governments and qualified nonprofit organizations to acquire/receive 
easements on real property that are of unlimited duration, and

WHEREAS, the inherited English common law of real property leaves 
doubt about the enforceability of historic easements which are not tied to 
an adjoining property, and

WHE.'.EAS, the proposed Uniform Conservation Easement Act removes that 
doubt.

NOW, THEREFORE, BE IT RESOLVED chat the Alaska Municipal League 
supports the enactment of the Uniform Conservation Easement At.

This resolution won p«s»od by tho governing body of 
Municipality of Anchorage on November 15, 1988.
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February 19, 1908

MEMORANDUM

TO: Representative Sam Cotten

ATTN: Ned Farquhar

FROM: Karen Oakley
Legislative Analyst

RE: Conservation Easements
Research Request 88.130

You asked For information on conservation easement statutes in other
states. You also asked what federal and local tax benefits a landowner 
achieves by granting a conservation easement and how conservation easements 
affect federal and local government revenues.

In this memorandum, we present background information on easements in
general and on conservation easements in particular, and discuss the
conservation easement statutes of other states; the tax and revenue
consequences of conservation easements; and the applicability of 
conservation easements to the Alaska situation.

The primary source of information presented in this memorandum is Powell on 
Real Property. Vol. 3, Chapter 34A entitled "Conservation Easements," by 
William R. Ginsberg, published by Matthew Bender and Co. This article 
provides a definitive and very readable review of the topic and is attached 
(Attachment A).

In summary, we found:

The conservation easement is a well-established legal concept and is 
widely used throughout the United States as a means to protect 
scenic or other natural values of private land and to preserve
historic structures.

Because a conservation easement is held by a person, rather than by 
an adjacent parcel, the easement is considered to be held 1n gross. 
Under common law, an easement in gross cannot run with the land. To 
ensure that a conservation easement is enforceable in perpetuity, 
this common law deficiency must be corrected by statute.

I’ O Ho» Y. Siaie Capitol 
Juneau , A li» k «  W H I l- J 100 

M a ll S lo p  > 100 
(907) 465 W !
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Alaska Is one of only four states that does not have a conservation 
easement statute,

State statutes typically specify: the purposes for which easements 
may be made; the typos of organizations that are eligible to receive 
an easement; the duration of an easement; md the parties that are 
empowered to enforce the terms of an easement. In specifying the 
purposes, holders and enforcers of conservation easements, states 
vary considerably.

Landowners that donate a conservation easement to a charitable 
organization are eligible for a federal income tax deduction. Land­
owners granting a conservation easement may also pay less local 
property tax due to decreased value of the parcel.

Governments are the most common holders of conservation easements, 
and easements represent a cost-effective way for governments to 
protect the public value of private land. The revenue foregone by 
allowing conservation easements is considerably less than the cost 
of fee simple purchase of land.

Native corporations are the major private landowners in Alaska. 
Conservation easements may provide a way to protect portions of 
these lands from development while still allowing subsistence use.

BACKGROUND

Easements in General

An easement is a legal agreement between a property owner and the holder of 
the easement that affects the present owner's and all future owners' use of 
the property. An easement is a limitation on the possessory rights of an 
owner in the form of an enforceable property right.

Easements may be negative or affirmative. A negative easement restricts
the use to which land subject to the easement may be put. An affirmative
easement grants the right to perform certain activities on the property,
such as the right to cross the land or to erect powerlines.
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An easement may also be either "appurtenant." or "In gross." An easement 
appurtenant Is the most familiar form of easement and refers to the situa­
tion where two parcels of land, usually adjacent, are held by different
owners, and one parcel is bcnefitted and the other parcel burdened by the
grant of certain rights, for example, the right to cross. If the owner of 
Parcel A grants a right-of-way to the owner of Parcel B, the right of the 
owner of Parcel B to cross Parcel A becomes one of the property rights that 
coines with ownership of Parcel B. A right-of-way is an affirmative appur­
tenant easement that lasts in perpetuity and runs with the land.

In contrast to the easement appurtenant which transfers property rights
from one parcel to another, the easement in gross transfers property 
rights from one parcel to a person, corporate or natural, that owns no land 
at all. Under common law, the easement in gross is not assignable and
cannot run with the land.

The Conservation Easement

The conservation easement is a restriction on the use of real estate. The 
easement is usually held by a nonprofit or governmental entity and is a 
negative easement in gross. A conservation easemen* has specific purposes 
commonly incTudTng~~The protection of natural, scenic or open space values 
or preserving the historical or cultural aspects of re 1 property.

Conservation easements were first employed in the lat 1880s in Boston to 
protect parkways. During the 1930s, the U.S. Fish and Wildlife Service 
began to obtain easements as a means to preserve wetlands for migratory 
waterfowl. The National Park Service also began the practice of pur­
chasing scenic easements along highways. In the l%0s, many states 
authorized the acquisition of scenic easements along highways to take 
advantage of federal funds made available for that purpose by the Federal 
Highway Beautification Act.

As the use of scenic highway easements deve^ped, the applicability of the 
easement to other objectives, such as preservation of open space or 
historic preservation, was urged. Beginning with California in 1959 and 
New York in 1960, many states passed legislation authorizing government or 
nonprofit organizations to acquire conservation easements. The laws 
removed the common law impediment to holding an easement in gross in 
perpetuity. By 1975, 16 states had conservation easement statutes; by 
1984, 44 states had conservation easement statutes (see following section 
fo r a  discussion of state statutes).

Although the highway beautification act had an important influence on the 
development of the conservation easement, the 1964 determination by the 
Internal Revenue Service that the value of a conservation easement donated 
to a charitable organization was deductible for federal income tax purposes 
probably had an even greater effect.
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In 1985, the Land Trust Exchange, a national association of land trusts, 
published a study of the use of conservation easements throughout the 
United States 'Attachment 8). They found that over 1.7 million acres were 
protected by conservation easements. Of these easements, 1.2 million acres 
were held by the federal government, 200,000 by state and local governments 
and 350,000 acres by nonprofit organizations.

CONSERVATION EASEMENT STATUTES IN OTHER STATES

The primary purpose of a state conservation easement law Is to overcome the 
short term nature of an easement In gross under the common law. Because an 
easement In gross, under the common law, does not run with the land and 
therefore does not last In perpetuity, the conservation easement must bo
created in statute.

Almost all states have adopted some type of conservation easement statute 
during the past 30 years. In 1901, the National Conference of Com­
missioners to Uniform State Laws approved a Uniform Conservation Easement 
Act (Attachment C). Many of the states that adopted a conservation 
easement statute during the 1980s fashioned their statutes after this 
uniform act.

In establishing the conservation easement, state statutes typically address 
four topics:

1) Purpose. Some states may allow conservation easements to be used
to achieve a broad range of objectives, while other states restrict 
the use of conservation easements »o a few specifically defined 
purposes.

2) Duration. State statutes generally provide that conservation 
easements shall be in perpetuity or of unlimited duration, "nless 
the parties provide otherwise in the document creating the restric­
tions. Some states set a minimum term of 10 to 15 years.

*The only states that have not adopted a conservation easement 
statute are Alaska, Hawaii, Kansas and Wyoming.

2Under the IRS code, the tax benefits from donating a conservation 
easement accrue only if the easement runs in perpetuity.
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(3) Holdors, State statutes fall into two categories with respect to
the parties that are permitted to hold a conservation easement: 
those which allow only a government agency to receive an easement 
and those which also allow private nonprofit organizations to
receive easements, Within those categories, there are many
variations. For example, Mississippi allows only the Mississippi 
Commission on Wildlife Conservation to ho.(I conservation easements. 
South Carolina allows a variety of governmental agencies to hold 
easements, but allows only one nonprofit organization, the Nature 
Conservancy, to hold conservation easements. In contrast, Utah 
allows any party entitled to own real property interests to hold a 
conservation easement,

(4) Enforcement. The success of a conservation easement in achieving
Its objective depends In part on enforcement of the terms of the 
agreement, and enfrrcement depends on having standing tand 
resources) to sue. Few state statutes clearly specify the 
categories of persons that have standing to enforce an agreement. 
The Uniform act recommends that four classes, Including third
parties, be granted standing.

Copies of conservation easement statutes from Oregon (1903), which is 
patterned after the uniform act, Washington (1979), Connecticut (1971) and 
Minnesota (1985) are attached as examples (Attachment D).

TAX AND REVENUE CONSEQUENCES OF CONSERVATION EASEMENTS

For the property owner that grants a conservation easement, both federal 
income U x e s  and local property taxes may be reduced. Conservation 
easements therefore may act to reduce the tax revenues of the federal 
government and of the local governments in which the conservation easements 
lie. In this section, the tax consequences (for the individual) and the 
revenue consequences (for governments) are discussed.

Federal Income Tax Consequences

Under the Internal Revenue Service (IRS) Code, the donation of a 
conservation easement to a qualified charitable organization qualifies as a 
tax-deductible charitable contribution. The IRS statute and implementing 
regulations are attached in Attachment E, and a recent tax journal article 
on obtaining the deduction for contribution of a conservation easement is 
attached in Attachment F.
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Hie federal tax law on conservation easements Is, as you might expect, 
complex. In brief, to qualify for a charitable donation deduction, a 
conservation easement must meet three tests: It must consist of a quali­
fied real property Interest, be given to a qualified organization and be 
used, in perpetuity, exclusively for conservation purposes. Qualified 
organizations must have both a commitment to protect the conservation 
purposes of the donation and the resources to enforce the restrictions.

Qualified conservation purposes are defined as:

the preservation of land areas for outdoor recreation by, or the 
education of, the general public;

the protection of relatively natural habitat of fish, wildlife or 
plants or similar ecosystem;

the preservation of open space (Including farmland and forest land) 
where such preservation Is: 1) for the scenic enjoyment of the
general public; or 2) pursuant to a clearly defined federal, state 
or local governmental conser/atlon policy, and will yield a 
significant public benefit; or

the preservation of an historically important land area or a 
certified historic structure.

Real Property Ta Consequences

Because a conservation easement severely limits the uses to which a 
property may be put, the market value of the property should be reduced. 
Since real property taxes are based on assessed valuation, conservation 
easements should reduce property value and, thereby local tax liability. 
However, some local governments may fail to recognize a conservation 
easement as a factor in the assessment of p-operty burdened by a 
conservation easement. To ensure that the effect of a conservation 
easement is considered in the determination of assessed value, some state 
statutes specifically address this topic (see the Oregon statute at 
271.785).

A former IRS attorney, Stephen J. Small, who helped write the 
current conservation easement regulations, is now in private practice and 
has recently written a book entitled The Federal Tax Law of Conservation 
Easements. This book, as well as other memos on conservation easement tax 
topics, are available from the Land Trust Exchange.
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Valuation of Conservation Easements

The primary Issuo that arises with both tho doductlbl11ty of a 
conservation easement donation and local property tax assessment 1s the 
valuation of a conservation easement. Under the IRS code and under most 
local tax assessment codes, the value of an easement fs Its fair market 
valuQr As a practical matter, however, there Is no market Tor conservation 
easements. They are not ordinarily bought and sold, thus there \j no 
direct method to determine their market value.

The traditional method of valuing a conservation easement is the "befpxe ( j y  
and after" approach where the value of the easement is equal to the 
difference between the fair market value of the total property before 
granting of the easement, and the fair market value of the property after 
the easement. Since there have been very few sales of properties encum­
bered by conservation easements, the "after" valuation is difficult to 
determine.

Another method of valuing conservation easements for IRS purposes has been/2^ 
used: the comparable sales method. The comparable sales method suffers 
from the same drawback as tfie "before and after" method; sales data on 
which to base an appraisal are sparse.

Issues of conservation easement valuation are discussed in greater detail 
in Attachment A, pp. 55-61, and in Attachment F.

Effect on Federal and Local Government Revenues

Obviously, conservation easements cause a decrease in federal income tax 
revenues and in local property tax revenues, but as yet, no one has 
attempted to quantify these decreases.

The Land Trust Exchange (in their 1985 survey) found that some local 
governments were opposed to conservation easements because they feared 
erosion of their tax bases. However, only 21 percent of the respondents to 
the survey Indicated that any of their easements had reduced property 
taxes. Mr. Ginsberg In (his article at pp. 53 - 54) noted that fears of 
erosion of the tax base have little basis 1n fact:

. . . Any meaningful diminution 1n the tax base as a result of
conservation easements Is highly unlikely In most Jurisdictions 
where the major portion of assessed value is based on Improvements, 
not land. If a reduction In assessed value occurs as a result of 
conservation easements, there would bo countervailing economic and 
environmental benefits. Those would include a reduction In the 
demand for (and costs of) public services, and enhanced values of 
other property in the area.



Representative Gotten
February 19, 1908
Page 8

For both the federal and local governments, conservation easements 
represent a cost-effective way to secure open space or to protect other 
conservation values. As the Land Trust exchange found, the vast majority 
of conservation easements are held by federal, state and local govern­
ments. Had these governments been required to purchase these properties in 
fee simple to protect the desired values, the costs would he considerably 
greater than the foregone tax revenues.

APPLICATION TO ALASKA

Although Alaska does not have a conservation easement statute, Title 29 
(Municipal Code) recognizes the possibility of such easements. Alaska
Statute 29.45.050, which specifies the optional exemptions and exclusions 
that a local government may Include in its property tax code, allows a 
local government to exempt from taxation a conservation easement that is 
granted to a governmental body in perpetuity [AS 29.45.050(e)], Since 
Alaska statutes do not currently provide for conservation easements, this 
section of the Municipal Code presumably has not yet had any practical 
effect.

In Alaska, the majority of land is owned by federal, stat? and local 
governments, and some persons might question the need for a conservation 
easement statute. In this regard, it is important to remember that a
conservation easement 1s an agreement entered Into voluntarily by a 
property owner. For some persons, the federal and local tax benefits may 
be the primary reason that they wish to enter into such an agreement, 
although the Land Trust Exchange found that most landowners grafting 
conservation easements were motivated by a desire ^to preserve unique 
characteristics of their- land. A conservation easement statute merely 
provides private landowners with an option for protecting their land.
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A conservation easement statute may be of particular interest to native 
landowners concerned witli protecting lands used for subsistence. Native 
corporations are major private landowners in Alaska. in theory, there is 
no reason that a native corporation could not grant a conservation easement 
to a governmental or nonprofit organization for the purposes of protecting 
its land. The conservation easement is a voluntary agreement made by a 
private landowner, and the agreement can include any variety of te» >s and 
conditions. Such an agreement would presumably preclude all future 
development (negative easement) but allow an affirmative easement allowing 
the landowners to enter the property to pursue subsistence activities. 
Conservation easement agreements commonly include such affirmative 
easements for the purposes of Inspection and enforcement.

I hope you find this information useful. If we can provide any additional 
information, please let me know.

Attachments

*We have not attempted to research the Alaska Native Claims 
Settlement Act, the Alaska National Interest Lands Conservation Act, or the 
recent 1991 amendments to see whether these statutes contain any provisions 
that wou’d preclude u native corporation from entering into a conservation 
easement agreement; nor have we attempted to ascertain whether any federal 
Income tax benefits would accrue to a native corporation granting a 
conservation easement for subsistence. You may wish to have an attorney
undertake these analyses.
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M E M O R A N D U M January 24, 1989

SUBJECT: Uniform Conservation Easement Act 
(SB 123)

TO: Senator Arliss Sturgulewski

FROM: Richard A. Bradley 
Legislative Counsel

Melissa has asked chat I comment on the purposes behind this 
uniform act-- chat is, what are those restrictions that the 
uniform act seeks to address?

I have copied the material from the Uniform Laws Annotated
that addresses these questions; see particularly the -"pref­
atory note." But because this uniform act seems to contain 
an unusual amount of esoteric lawyer-talk, I will attempt a 
brief user's guide to the Uniform Conservation Easement Act.

The title explains part of what is being attempted; the idea 
is that valuable natural or historic property now in private 
hands might be protected for future generat_ons by granting 
a "conservation easement" in the property to a third party, 
either a nonprofit corporation dedicated to the protection 
of that kind of property or government. See sec.
34.17.060(2). The holder of the easement can then sue, if 
necessary, to see that the property is maintained according 
to the terms of the easement.

But it has been necessary to change the rules of the common
law to accomplish this purpose.

The usual understanding of an easement is that it relates to 
"an interest in land." The problem with conservation ease­
ments is that the interest held does not relate to any such 
"interest in land." The holder of the easement has no right 
to use the land for any purpose; it merely seeks to regulate % 
the use by others.

The prefatory note states that these kinds of controls over 
land are typically cast in the suggested three common law 
forms: easements, covenants real, and equitable servitudes.
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The note suggests that easements are generally well under­
stood by courts but covenants and servitudes less so. And 
the note suggests that the solution to these understandings 
(or possible misunderstandings) would not be the creation of 
a fourth and new form of interest, by whatever name.

The sugg»sted solution is to take the easement, the well- 
understood mechanism, and remove the common law limitations 
on its use to solve the problem of conservation easements. 
These common law problems are stated in Sec. 34.17.030.

If I may be of further assistance, please advise.

RA8;kb 
wkkl/071

Enclosure
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SUBJECT:

TO:

FROM:

Conservation easements and their 
abuse: SB 123

Senator Jan Faiks, Chair 
Senate Judiciary Compj.ttee

Richard A. Bradley 
Legislative Counsel

Chrif Christensen has asked that I suggest a solution to the 
concern that there will be efforts to evade municipal ad 
valorem property taxation by the use of conservation ease­
ments .

The use of the conservation °*sement should result in a de­
crease in the value of the property since some of the rights 
to the use of the property have been transferred to a munic­
ipality or a nonprofit corporation.

The easy answer is to provide for some penalty on an incon­
sistent use or the transfer of the easement to the owner of 
the property that is the subject of the easement; such a 
transfer would result in the merger of the two estates and 
the elimination of the conservation easement.

While there are undoubtedly myriad ways of achieving this 
goal, I note the existence*in state law of a similar pro­
vision that applies a sanction on tae transfer of property 
receiving the beneficial farm use assessment. I refer to AS 
29.45.060, primarily subsections (a) and (b); those sub­
sections provide:

Sec. 29.45.060. FARM OR AGRICULTURAL LAND. (a) Farm 
use land included in a farm unit and not dedicated or 
being used for nonfarm purposes shall be assessed on 
the basis of full and true value for farm use and may 
not be assessed as if subdivided or used for some other 
nonfarm purpose. The assessor shall maintain records 
valuing the land for both full and true value and farm
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is conveyed to the owner of the property, the owner 
shall pay to the municipality an amount equal to the 
additional tax at the current mill levy together with 
eight percent interest for the preceding 10 years, as 
though the land had not been assessed subject to the 
conservation easement.

(b) To secure the assessment under this section, an 
owner of land subject to a conservation easement must 
apply to the assessor before May 15 of each year in 
which the assessment is desired. The application shall 
be made upon forms prescribed by the assessor and shall 
include information that may reasonably be required to 
determine the entitlement of the applicant."

Note some changes suggested.

Since there is no reimbursement to the municipality from the 
state, I have eliminated the participation by the state as­
sessor and the references to the state.

I have suggested a ten year payback period, in place of the 
seven year in AS 29.45.060.

If I may be of further assistance, please advise.

RABjgc
WKG7/122
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TO: Senator Jan Faiks

FROM: John Reese

DATE: March 9, 1989

RE: S. B. 123

S.B. 123. Implications of conservation easement on:

1. Elimination of properties from tax base/ and

2. Ability of owner of property to control use of 
easement or even obtain return of easement by donation to a sham 
non-profit organization.

* * *

1. Tax Base. Obviously/ donation of the easement 
removes the segment of the property from the tax base. Property 
taxes are a function of market value/ and the limitation of the 
easement may frequently reduce the market value of a property. 
In some situations/ the nature of a particular easement may 
virtually eliminate the marketability of a property and/ 
therefore/ its contribution to the gei.-cal tax base.

On the other hand/ this is not really a change in
the law. Presently/ any owner of a property can donate the
property to a qualified non-profit group/ church/ charity/ etc./
and thereby remove it from the tax base. The question is whether
there are any controls on the process.

The controls are simple economics.

What the person gives up by donating the easement 
is valued according to the market. If it is insignificant (e.g. 
cannot change the facade of a building for five years)/ the
market value will change little. If it is substantial (e.g.
donation of prime development acreage to be used as park land), 
the loss to the tax rolls would be huge. But the donator loses 
the value of what is donated —  very little in the first example 
and a lot in the second. The tax loss is a small part of the 
loss in either case. The willinqness of the contributor is 
tempered by hi3 or her own personal financial well being,
possibly the most effective control in our society.

But, is it subject to abuse? Thi3 brings us to
the second issue.
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2. Use of Easement as a Ruse to Avoid Taxes. First,
it is important to note tKa t the Sasic motivation control# self-
interest, is at play here. If someone ia going to donate an 
easement/ the maximum financial benefit of doing so requires that 
the recipient be organized as a non-profit group/ meeting the 
state and federal requirements for deductibility of 
contributions, tax credits, etc. Under federal law, any 
organization receiving tax deductible gifts must have provisions 
in its articles of incorporation and by-laws which require assets
to be used solely for the non-profit purpose, and if dissolved,
the assets (including conservation easements) must be contributed 
to a similar tax qualified non-profit group. State law is 
similar, although not quite as specific. See AS 10.20. It 
cannot be given back (unless the easement itself requires it).

If the contributor did receive it back, this would 
bring due recapture rules of the Internal Revenue Service, which 
would make it a very expensive choice. On the other hand, if the 
easement provided for return after a period, the tax implications 
would be very small, as the market value effect would be very 
small from the beginning.

I doubt if there are local property tax recapture 
rules designed for this, but even without that, the federal 
income tax deductions and tax credits are the big items for the 
contributor.

*  *  *

In summary, a conservation easement allows contribution 
of part of an asset, while leaving it partially on the tax rolls, 
rather than removing it completely. It cannot be used to avoid
fcaxco b e c a u s e  the ou b o t a n t i a l  Inkornal R a v o n u o  Sorviaa b a n o f i t s
are reversed if that is tried. Federal and state law restrict it 
as well.

MEMORANDUM -  S . S .  1 2 3 P a g e  2



A P P E N D IX  C

Uniform Conservation Easement Act
National Conference of Commissioners 

on Uniform State Laws

H istorical N o te
T h e  Uniform  C onservation Easement A c t was approved 
by the N ational Conference o f  Commissioners on U n i­
form State Laws in  1981. T h e  complete text of the act, 
the  prefatory no te , and com m ents are set forth here.

C om m issioners' P refa to ry  N ote 
T h e  A ct enables durable restrictions and affirmative obli­
gations to be attached to  real property to  protect ru rural 
and historic resources. U nder the conditions spelled ou t 
In the A ct, the  restrictions and obligations are immune 
from certain  com m on law impediments which m ight 
otherwise be raised. T h e  A c t maximizes the freedom o f  
the  creators o f  th e  transaction to  impose restrictions on  
the use of land and improvements in order to protect them, 
and it allows a sim ilar latitude to impose affirmative duties 
for the same purposes. In each instance, if the require­
ments o f the  A c t are satisfied, the restrictions or affirma­
tive duties are binding upon the successors and assigns o f 
the original parties.

T he A ct thus makes it possible for Ow ner to transfer a 
restriction t r o n  the use o f Blackacre to Conservation, 
Inc., which will be enforceable by Conservation and its 
successors whc :her or not Conservation has an interest in  
land benefited by the restriction, which is assignable 
although unattached to any such interest in fact, and which 
has not arisen under circumstances where the traditional 
conditions o f privity of estate and “touch and concern" 
applicable to  covenants real are present. So, also, the  A ct 
enables the O w ner o f Heritage Home to obligate himself 
and future owners o f  Heritage to m aintain certain aspects 
of the house and to  have that obligation enforceable by 
Preservation, Inc., even though Preservation has no inter­
est in property benefited by the obligation. Further, Pres­
ervation may obligate itself to  take certain affirmative

actions to  preserve d<e property. In each case, under the 
A c t. the  restrictions and obligations bind successors. The 
A ct does n o t itself impose restrictions or affirmative duties. 
I t merely allows the  parties to do so within a consensual 
arrangem ent freed from common law impediments, if the 
cond itions o f  the A c t are complied with.

T h ese  conditions are designed to  assure tha t protected 
transactions serve defined protccdve purposes (Section 1(1)) 
and th a t  th e  protected interest is in  a "holder" which is 
e ith e r a governm ental body or a charitable organization 
having an  interest in  the subject m atter (Section 1(2)). 
T h e  in terest may be created in the same m anner as other 
easem ents in  land .(Section 2(a)). T h e  A ct also enables 
the  parties to  establish a right in a third party to  enforce 
the  term s o f  the transaction (Section 3(a)(3)) if the pos­
sessor o f  th a t right is also a governmental un it or charity 
(Section  1(3)).

T h e  interests protected by the A c t are termed "ease­
m ents." T h e  terminology reflects a rejection o f two alter­
natives suggested in existing state acts dealing with non- 
posscssory conservation and preservation interests. The 
first rem oves the com m on law disabilities associated with 
covenants real and equitable servitudes in addition to those 
associated w ith easements. A s statutorily modified, these 
three com m on law interests retain their separate existence 
as instrum ents employable for conservation and preser­
vation  ends. The second approach seeks to create a novel 
additional interest w hich, although unknown to the com­
m on law, is, in some ill-defined sense, a statutorily mod­
ified amalgam o f the three traditional common law interests.

T h e  easem ent alternative is favored in the A ct for three 
reasons. First, lawyers and courts are most comfortable 
w ith easem ents and easem ent doctrine, leu so with restric­
tive covenants and equitable servitudes, and can be expected 
to  experience severe confusion if the A ct opts for a hybrid



fourth interest. Sccorul, the easement ti the banc leu* 
th an fee  im eicst at common law, the restrictive covenant 
an J  the equitable servitude appeared only because o f then* 
current, but now outdated, limitations of casem ent doc* 
trine. Finally, nonpoisesaory interests satisfying the 
requirements of covenant real or equitable servitude doc* 
trine will invariably meet the Act s leu  dem anding require* 
merits as ‘easem ents* Hence, the A cts  easem ent orien* 
tation  should not prove prejudicial to instrum ents drafted 
as real covenants or equitable servitudes, although the 
converse would not be true.

In assimilating these easements to conventional ease* 
ments, the A ct allows great latitude to the parties to  the 
former to arrange their relationship as they see fit. T he 
A ct differs in this respect from some existing statutes, such 
as that in effect in Massachusetts, under w hich interests 
o f this nature are subject to public planning agency review.

There arc both practical and philosophical reasons for 
not subjecting conservation easements to a public ordering 
system. T he A ct has the relatively narrow purpose of 
sweeping away certain common law impediments which 
m ight otherwise underm ine the casements’ validity, par­
ticularly those held in gross. If it is the  in ten tion  to  facil­
itate private grants that serve the ends of land conserva­
tion and historic preservation, moreover, the  requirem ent 
o f public agency approval adds a layer of complexity w hich 
may discourage private actions. Organizations and prop­
erty  owners may be reluctant to become involved in  the 
bureaucratic, and sometimes political, process w hich pub­
lic agency participation entails. Placing such a require­
m ent in the A ct may dissuade a state from enacting it for 
the reason tha t the  state does no t wish to  accept the 
adm inistrative and fiscal responsibilities o f such a program.

In addition, controls in the Act and in o ther sta te  and 
federal legislation afford further assurance th a t th e  A ct 
will serve the  public u erest. To begin w ith, the very 
adoption of the A ct by a state legislature facilitates the 
enforcem ent of conservation easements serving the public 
interest. O th e r types of easements, real covenants, and 
equitable servitudes are enforceable, ever though their 
myriad purposes have seldom been expressly scrutinized by 
state legislative bodies. Moreover, Section 1(2) of the  A ct 
restricts the entities th a t may hold conservation and pres-, 
ervation easements to  governmental agencies and chari­
table organizations, neither of which is likely to accept 
them on an indiscriminate basis. G overnm ental programs 
that extend benefits to  private donors o f these easements 
provide additional controls against potential abuses. Fed* 
cral tax statutes and regulations, for exam ple, rigorously 
define the circumstances under which easem ent donations 
qualify for favorable tax treatment. C ontrols relating to 
real estate assessment and taxation o f restricted properties 
ha»e been, or can be. imposed by state legislatures to  pre* 
vent casem ent abuses or to limit potential loss of local 
property tax revenues resulting from unduly favorable 
assessment and taxation of these properties. Finally, the

American legal system generally regards private order ng 
of property relationships as sound public policy. A ben t 
conflict with constitutional or statutory requirenvnis, 
conveyances of fee or nor'ossessory interests by and a noog 
private entities are the  norm , rather than the  exception, 
in the  United States. By elim inating certain ouimoded 
easement impedim ents which arc largely attributable to 
the absence of a land-title recordation system ir. England 
centuries earlier, the A ct advances the values implicit in 
this norm.

T h e  Act does no t address a number of issues which, 
though of conceded im portance, are considered extra­
neous to its primary objective of enabling private parties 
to enter into consensual arrangem ents with charitable 
organizations or governm ental bodies to protect land and 
buildings w ithout the  encumbrance o f certain  potential 
common law impedim ents (Section 4). For example, with 
the exception of the requirem ent of Section 2(b) that the 
acceptance of the holder be recorded, the formalities and 
effects of recordation arc left to  the state's registry system; 
an adopting state may wish to  establish special indices for 
these interests, as has been done in Massachusetts.

Similarly unaddresscd arc the potential impacts of a staiei 
marketable title laws upon the  duration of conservation 
casements. T he A ct provides th a t conservation easements 
have an  unlimited duration  unless the instruments creat­
ing them  provide otherwise (Section 2 (c )). T h e  relation­
ship between this provision and  the marketable tide act 
or o ther sutures addressing restrictions on real property of 
unlim ited duration should be considered by th e  adopting 
su te .

T h e  relationship between the  A ct and the  local real 
property assessment and  taxation practices is not dealt 
with; for example, th e  effect of an easement upon die 
valuation of burdened real property presents issues which 
are left to the s u te  and local taxation system. The Act 
enables the structuring o f transactions so as to achieve tax 
benefits which may be available under the Internal Rev­
enue Code, but parties intending to attain them  must be 
mindful o f the specific provisions of the income, esute, 
and gift rax laws w hich are applicable. Finally, the A ct 
neither limits nor enlarges the power o f em inent domain; 
such matters as the scope of th a t power and th e  entitle­
m ent o f property owners to com pensation upon its exercise 
are determ ined no t by this A ct but by the adopting state’s 
em inent domain code and related statutes.

Uniform Conservation Easement Act,
1981 Act

A n A ct to be know n as the U niform  C onservation Ease­
m ent A ct, relating to  (here insert the subject matter 
requirements of the various states).

Sec. I. Definitions.
Sec. 2. C reation, Conveyance, A cceptance, and 

Duration.

C-2



Sec. 3. Judicial Actions.
Sec. 4. Validity.
S « . 5. Applicability.
See. 6. Uniformity o f Application and  C onstruction. 

§1. [Definitions]

As used in this A ct, unless the context otherwise requires:
(1) 'C onservation  easem ent" means a nonpossessory 

interest o f a holder in real property imposing limitations 
or affirmative obligations, the purposes o f which include 
retaining or protecting natural, scenic, o r opcn-spacc values 
of real property, assuring its availability for agricultural, 
forest, recreational, or opcn-spacc use, protecting natural 
resources, m aintaining o r enhancing a ir or water quality, 
or preserving the historical, architectural, atchaeological, 
or cultural aspects of real property.

(2) "Holder" means:
(i) a governmental body empowered to  hold an interest 

in real property under the laws of this State or the United 
States; or
* (ii) a charitable corporation, charitable association, 

or charitable trust, th e  purposes or powers o f which 
include retaining or protecting the natural, scenic, or 
open-space values o f real property, assuring the avail* 
ability o f  real property for agricultural, forest, recrea­
tional, o r open-space use, protecting natural resources, 
maintaining o r enhancing air or w ater quality, o r pre­
serving the historical, architectural, archaeological, or 
culturrl aspects o f real property.
(3) "Third-party right o f  enforcem ent" means a right 

provided in  a conservation easem ent to  enforce any of its 
terms granted to a governm ental body, charitable corpo­
ration, charitable association, o r charitable trust, which, 
although eligible to be a holder, is no t a holder.

Commissioners' C om m ent
Section 1 defines three central elem ents: W hat is m eant 
by a conservation easem ent; who can be a holder; and 
who can possess a "third-party  right o f enforcement." Only 
those interests held by a "holder," as defined by the A ct, 
fall within the definitions o f protected easements. Such 
easements are defined as interests in real property. Even if 
so held, the  casement m ust serve one o r more of the fol­
lowing purposes: protection of natural or opcn-spacc 
resources; protection of a ir or w ater quality; preservation 
of the historical aspects o f property; or o th e r similar objec­
tives spelled out in subsection (1).

A  “holder" may be a governm ental un it having specified 
powers (subsection (2 ) ( i ) ) o r certain  types of charitable 
corporations, associations, and trusts, provided tha t the 
purposes of the holder include those same purposes for 
which the conservation easem ent could have been created 
in the first place (subsection (2)(ii). T h e  word "chari­
table," in subsections 1(2) and  (3), describes organisations 
that are charities according to the com m on law definition

regardless of (heir status as exempt organizations under any 
tax law.

Recognition o f  a "third-party right of enforcement" 
enables the parties to structure in to  the transaction a party 
th a t is no t an easement "holder," but which, nonetheless, 
has the right to  enforce the terms of the easement (Sec­
tions 1(3), 3 (a)(3 )). But the possessor of the third-party 
enforcem ent right must be a governmental body or a char­
itable corporation, association, or trust. Thus, if Owner 
transfers a conservation easement on Bladcacre to Con­
servation , Inc., he  could grant to  Preservation, Inc., a 
charitable corporation, the right to  enforce the terms of 
the easement, even though Preservation was not the holder, 
and  Preservation would be free o f the common law imped­
im ents elim inated by the A ct (Section 4). Under this Act, 
however, Owner could not grant a similar right to Neigh­
bor, a private person. But w hether such a grant might be 
valid under other applicable law o f the adopting state is 
left to  the law o f th a t state (Section 5(c)). •

L ib rary  References

Health and Environment 25.5(4).
C-J.S. Health and Environment §§91 et uq., 130, 132.

§2. [Creadon, Conveyance, Acceptance, 
and Duration]

(a) Except as otherwise provided in this A ct, a con­
servation  easem ent may be created, conveyed, recorded, 
assigned, released, modified, terminated, or otherwise 
altered or affected in  the same m anner as other easements.

(b) N o right o r duty in favor o f o r against a holder and 
n o  right in favor o f  a person having a third-party right of 
enforcem ent arises under a conservation easement before 
its acceptance by the  holder and a recordation of the 
acceptance. * • .

(c) Except as provided in Section 3(b), a conservation 
easem ent is unlim ited in duration unless the instrument 
creating it otherwise provides.

(d) A n interest in real property in existence a t the time 
a conservation easement is created is not impaired by it 
unless the owner o f  the interest is a party to  the conser­
vation  easement o r consents to it.

C om m issioners' Com m ent
S ection  2(a) provides that, except to  t h  • xtent otherwise 
indicated in the A c t, conservation casei its are indistin­
guishable from casements recognized ui, r the pre-Act 
law o f the state in terms of their creatioi conveyance, 
recordation, assignment, release, modifies: *n, termina­
tion , or alteration. In this regard, subsectioi (a) reflects 
the A c t’s overall philosophy of bringing less-than-fee con­
servation interests under the formal easement rubric and 
of extending that rubric to the extent necessary to effec­
tuate  the A ct’s purposes given the adopting state's existing
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common law and statutory framework. For example, the 
state's requirements concerning release of conventional 
casements apply as well to conservation casements because 
nothing in the Act provides otherwise. O n  the other hand, 
if the state's existing law does not perm it easements in 
gross to  be assigned, it will not be applicable to conser­
vation easements because Section 4(2) effectively au thor­
izes their assignment.

Conservation and preservation organizations using 
casement programs have indicated a concern that instru­
ments purporting ca impose affirmative obligations on the  
holder may be unilaterally executed by grantors and recorded 
withouc notice to or acceptance by the holder ostensibly 
responsible for the performance of th e  affirmative obli­
gations. Subsection (b) makes clear th a t neither a holder 
nor a person having a third-party enforcement right has 
any rights or duties under the easement prior to the recor­
dation o f the holder's acceptance of it.

The A ct enables parties to create a conservation ease­
ment o f unlim ited duration subject to th e  power o f  a court 
to modify or term inate it in states whose case or statute 
law accords their cour*' that power in  the case o f  ease­
ment. See Section 3(b). The latitude given the parties is 
consistent w ith the philosophical prero!<e o f die A ct. 
However, there are additional safeguard, for example, 
easements may be created only for certain  purposes and  
may be held only by certain  “holders." These limitations 
find their place comfortably within similar lim itations 
applicable to charitable trusts, whose duration may also 
have no  limit. Allowing the parties to  create such case­
ments also enables them  to fit w ithin federal tax law 
requirements tha t the interest be “in perpetuity" if certain  
tax benefits are to be derived.

Obviously, an easement cannot im pair prior rights of 
owners o f  interests in the  burdened property existing when 
the easement comes in to  being unless those owners jo in  
in the easement or consent to it. The easement property 
thus would be subject to  existing liens, encumbrances and 
other property rights (such as subsurface mineral rights) 
which pre-exist the easement, unless the  owners of those 
rights release them  or subordinate them  to  the easement. 
(Section 2 (d ).)

Library References

Health and Environment «t=»25.5(4).
C.J.S. Health and Environment §591 et icq., 130, 132.

§3. [Judicial Actions]

(a) A n  action affecting a conservation easement may 
be brought by:

(1) an owner of an interest in the real property bur­
dened by the easement;

(2) a holder of the easement;
(3) a person having a third-party right of enforce­

ment; or

(4) a person authorized by other law.
(b) T h is A ct u je s  not affect the power of a court to 

modify or term inate a conservation easement in accord­
ance w ith the principles of law and equity.

C om m issioners’ Com m ent
Section 3 identifies four categories of persons who may 
bring actions to enforce, modify, or terminate conserva­
tion  casements, quiet title to parcels buidencd by conser­
vation easements, or otherwise affect conservation ease- 

• m enu. Owners o f interesu in real property burdened by 
easements might wish to sue in cases where the easemenu 
also impose duties upon holders and these duties are breached 
by the holders. Holders and persons having third-party 
righu  o f  enforcem ent might obviously wish to bring suit 
to  enforce restrictions on the owners' use of the burdened 
properties. In addition to  these three categories of persons 
who derive their standing from the explicit terms of the 
easem ent iuelf, the  A ct also recognizes that the state’s 
o ther applicable law may create standing in other persons. 
For example, independently of the Act, the attorney gen­
eral could h «ve standing in  his capacity as supervisor of 
charitable crusts, either by statute or at common law.

A  restriction burdening real property in perpetuity or 
for long periods can fiail o f i s  purposes because of changed 
conditions affecting the property or iu  environs, because 
th e  holder o f  the  conservation easement may .ease to 
exist, o r for o ther reasons no t anticipated at the time of 
iu  creation. A  variety of doctrines, including the doctrines 
o f  changed conditions and cy pres, have been judicially 
developed and, in  many states, legislatively sanctioned as 
a basis foi responding to these vagaries. Under the changed 
conditions doctrine, privately created restrictions on land 
use may be term inated or modified if they no  longer sub­
stantially achieve their purpose due to the changed con­
ditions. U nder the  statute or case law of some states, the 
court!s order lim iting or terminatirig the restriction may 
include such terms and conditions, including monetary 
adjustm ents, as it deems necessary to protect the public 
interest and to assure an equitable resolution of the prob­
lem. T h e  doctrine is applicable to real covenants and equi­
table servitudes in all states, but its application to ease­
m ents is problem atic in many states.

U nder the doctrine of cy pres, if the purposes of a char­
itable trust cannot be carried out because circumstances 
have changed after the trust came into bctng or, for any 
o th e r reason, the settlor's charitable intentions cannot be 
effectuated, courts under their equitable powers may pre­
scribe terms and conditions that may best enable the gen­
eral charitable objective to  be achieved while altering spe­
cific provisions of the trust. So. also, in cases where a 
charitable trustee ceases to  exist o r cannot carry out its 
responsibilities, the court will appo nt a substitute trustee 
upon proper application and will not allow the ttust to 
fail.

T h e  Act leaves intact the existing case and statute Ivw
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of adopting states as it relates to the modification and 
term ination of easements and the enforcem ent of chari­
table trusts.

Library References

Health and Environment 25.5(4).
C.J.S. Health and Environment {{91 et s«j., 130. 132.

§4. [Validity]
A  conservation easement is valid even though:

(1) it is not appurtenant to an interest in real property:
(2) it can  be or has been assigned to another holder,
(3) it i* not of a character that has been recognized 

traditionally a t common law;
(4) it imposes a negative burden;
(5) it imposes affirmative obIig',,rons upon the ow ner 

o f an inrcrest in the burdened prope. ty o r upon the holder;
(6) the benefit does no t touch or concern real propercy; 

or (7) there is no privity o f estate or o f contract.

Com m issioners' Comment
One of the Act's basic goals is to remove outmoded com ­
mon law defenses that could impede the use o f easements 
for conservation or preservation ends. Section 4 addresses 
this goal by comprehensively identifying these defenses 
and negating their use in actions to enforce conservation 
or preservation easements.

Subsection (1) indicates that easements, the benefit o f  
which is held in gross, may be enforced against the grantor 
or his successors or assigns. By sa tin g  th a t the easem ent 
need not be appurtenant to an  interest in real property, it  
eliminates the requirement in force in sam e sa te s  tha t the  
holder o f  the easement must own an interest in  real prop­
erty (the “dom inant estate") benefited by the easem ent.

Subsection (2) also clarifies common law by providing 
that an easem ent may be enforced by an  assignee of th e  
holder.

Subsection (3) addresses the problem posed by the com ­
mon law's recognition of easements th a t served only a 
limited num ber of purposes and its re lucance  to  approve 
so-called “novel incidents* Easements serving the conser­
vation and presei ."ition ends enumerated in Section 1(1) 
might fail o f enforcement under this restrictive view. 
Accordingly, subsection (3) establishes that conservation 
or preservation casements are not enforceable solely because 
they do no t serve purposes or fall within the categories o f 
easements traditionally recognized at common law.

Subsection (4) deals with a variant o f the foregoing 
problem. T he common law recognized only a limited num ­
ber of “negative easements"— those preventing the ow ner 
of the burdened land from performing acts on his land tha t 
he would be privileged to perform absent the easem ent. 
Because a far wider range of negative burdens than  those 
rtcogmred at com m or iw might be imposed by conser­
vation or preservation easements, subsection (4) modifies

the  com m on law by eliminating the defense that a con­
servation or preservation easement imposes a “novel" neg­
ative burden.

Subsection (5) addresses the opposite problem— the 
unenforceability at common law of an easement that imposes 
affirmative obligations upon either the owner of the bur­
dened property or upon the holder. Neither of those inter­
ests was viewed by the common law as rrue easements at 
all. T he  first, in fact, was labeled a “spurious" easement 
because it obligated the owner of the burdened property 
to  perform affirmative acts. (The spurious easement was 
distinguished horn an affirmative easement, illustrated by 
a righr-of*w3y, which empowered the easement's holder to 
perform  acts on the burdened property that the holder 
would no t have been privileged to  perform absent the 
easem ent.)

A chievem ent o f  conservation or preservation goals may 
require tha t affirmative obligations be incurred by the bur­
dened property owner or by the easemei.. holder or both. 
For example, the donor o f a facade easement, one type of 
preservation easement, may agree to restore the facade to 
its original s a te ;  conversely, the holder of a facade ease­
m en t may agree to un d erak e  restoration. In either case, 
the  preservation easement would impose affirmative obli­
gations. Subsection (5) treats both interests as easements 
and  esrablishes th a t neither would be unenforceable solely 
because it is affirmative in  nature.

Subsections (6) and (7) preclude the touch and concern 
an d  privity of esrate or contract defenses, respectively. 
S tr 'z tly  speaking, they do not belong in the A ct because 
they  have traditionally been asserted as defenses against 
the  enforcem ent no t o f easements but o f real covenants 
and  o f  equiuble  servitudes. T he case law dealing with 
these three classes o f interests, however, had become so 
confused and arcane over the centuries that defenses 
appropriate to one o f these classes may incorrectly be deemed 
applicable to another. T h e  inclusion o f the m uch and 
concern  and privity defenses in Section 4 is a cautionary 
measure, intended to safeguard conservation and preser­
vation  easements from invalidation by courts that might 
inadvertently  confuse them  with real covenants or equi- 
a b le  servitudes.

L ib rary  References

Health and Environment C=> 25.5(4).
C.J.S. Health and Environment {{91 ttieq., 130, 13*.

§5. [Applicability]

(a) T his Act applies to  any interest created after its 
effective date which complies with this A ct. whether des­
ignated as a conservation easement or as a covenant, equi­
table servitude, restriction, easement, or otherwise.

(b) T his Act applies to  any interest created before its 
effective date if it would have been enforceable had it been
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created after its effective date unless retroactive applica­
tion contravenes the constitution or laws of this state or 
the U nited States.

(c) This A ct does no t invalidate any interest, w hether 
designated as a conservation or preservation easement or 
as a covenant, equitable servitude, restriction, casement, 
or otherwise, that is enforceable under o ther law of this 
state.

Com m issioners’ Com m ent
There are four classes o f Interest to w hich the A ct might 
be made applicable: (1) those created after its passage which 
comply with it in form and purpose; (2) those created 
before the A ct’s passage which comply with the A ct and 
which would no t have been invalid under the pertinent 
pre-Act statutory or case law either because the latter 
explicitly validated interests o f the kind recognized by the 
A ct or, at least, was silent on the issue; (3) those created 
either before or after the A ct which do  no t comply with 
the A c t but which are valid under the  state's statute or 
case law; and (4) those created before the Act's passage 
which comply with the  A ct but w hich would have been 
invalid under the pertinent pre-Act starutory or case law 

It is the purpose of Section 5 to establish or confirm the 
validity o f  the  first three classes of in te - Subsection 
(a) establishes the validity o f the first • interests,
w hether or no t they are designated as * rvation or 
preservation easements. Subsection (b) establishes the 
validity under the A ct o f  the second class. Subsection.(c) 
confirms the validity o f  the third class independently of

the Act by disavowing the in tent to  invalidate any interest 
that does comply with o ther applicable law.

C onstitutional difficulties could arise, however, if the 
A ct sought retroactively to  confer blanket validity upon 
the fourth class of interests. T he owner of the land osten­
sibly burdened by the formerly invalid interest might well 
succeed in arguing that his property would be "taken* 
w ithout just com pensation were that interest subsequently 
validated by the A ct. Subsection (b) addresses this diffi­
culty by precluding retroactive application of the Act if 
such application "contravenes the  constitution or laws of 
this state or the U nited States." That determination, of 
course, would have to made by a court.

Library References

Health and Environment C=»25.5{4).
C.J.S. Health and Environment $$91 tt itq., 130, 132.

§6. [Uniformity of Application and 
Construction]

T his A ct shall be applied and construed to effectuate its 
general purpose to  make uniform the laws with respect to 
the  subject of the  A ct among states enacting it.

L ibrary  References

Health and Environment 0=25.5(2).
C.J.S. Health and Environment $$61 et uq., 91 et set}., 106 

e tu q ., llS etseq ., 125 et seq., 133 et setj.
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