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March 9, 1989

Ms. Kerry Hoffman

Anchorage Historic Properties, Inc.
524 West 4th Avenue

Anchorage, Alaska 99501

Re: Conserva.tlon/Pr._eservation Easement Legislation
Dear Ms. Hoffman;

As we discussed on the telephone yesterday, | have been involved
with legislation of the above nature for over 10 years and have
written substantially in the fTield (see Chapter 34A, Volume 111
of Powell on Real Property). Frequently, concern 1is expressed
with respect to the impact of such legislation on the real
property tax base. Such fears have proven to be groundless.
Perhaps the best proof 1iIs the experience of the 45 states that
have some form of conservation easement legislation. In New
York, the statute has been in effect for five years and no
problem has arisen in this respect. Many states have had
conservation easement statutes for between 10 and 20 years, and |
know of none iIn which diminution of the tax base has proven to
be a problem.

The reasons are varied why conservation easements do not present
a substantial fiscal problem for local governments. They
include:

a) As a general proposition, a limited number of property owners
are willing to make the substantial economic sacrifice which
results from restricting the use of their land or structures on
the land. Visions of property owners lining up for the privilege
of terminating or [limiting their development rights are
unrealistic.

b) To the extent that conservation easements limit the use or
development of real property, they also limit the financial
demands for services from local government. Property that is not
developed sends no children to school, creates no sewage or
garbage, and requires little police protection. Historic
structures protected by preservation easements cannot be replaced
with more 1intensive development that would make greater demands
on the community.

0)) Overall, conservation and preservation easements tend to
enhance the attractiveness of a community and the real property



within a community. They create offsetting values and economic
benefits that compensate for the loss of any real property taxes
from the specific parcels that are burdened by the restrictions.

The question of the i1mpact of conservation easements came up in
New York State prior to the passage of our conservation easement
statute (Article 49 of the New York Environmental Conservation
Law). 1 enclose a copy of a letter that 1 wrote iIn 1982 when the
legislature was considering enactment. While the letter is

addi *sed mainly toward open “.pace uses, It also applies to
easements which protect historic sturctures.

Please let me know 1f I can be of any further assistance.

WRG :mkh
Enc.
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March 18, 1982

Senator John Dunne

Room 7ll o
Legislative Office Building
Albany, New York 12247

Attention; Thomas Faist, Esq.
Re: Conservation Easement Legislation S. 6753-A
Dear Mr. E. ist;

| appreciate your taking the time to discuss this matter with
me on the telephone the other day. As I indicated tolylou, | believe
that the legislation will be useful in providing an additional tool to
the private sector for the preservation of open space. Such private
sector activity complements state and local expenditures for such
purRoses and 'will be of substantial economic benefit. The advantages
of tne legislation are, | believe, easy to appreciate and I will not
dwell on'them further, Instead, | will address myself to the major
tlssute) raised in opposition, namely the fear of erosion of the local
ax base.

During my professional career in the practice of law, in

government .and as a law professor, a major aspect of my work has
een In the field of land use, real property, and real property taxation.
| am, therefore, fully aware of the ramifications of the proposed legi-
slation. Realistically, it is extremely_unllkelg that it will result in
a rush of private prooerty owners to _%IVE up their development rights.
Federal tax benefits will result only It such rights are given up In
P_erpetuny. Few property owners will be willing to make the substan-
1al long-term_economic sacrifice which would result from restricting
the use of their land. In addition, in most of the taxing jurisdictions

in the State, the major portion of the tax base is improvements rather
than land. Use of the mechanism provided for ixthe statute may re-
sult inaminor diminution of a small portion of a community's tax base.



Thomas Falst, Esqg. March 18, 1982

This minor loss should, Ir, the normal course of events, be offset

by Increased values resulting from oi)en space preservation. Also,
reduction In revenue would be offset In the long run by decreased
Pressure on community expenditures.. Open space sends few children
0 school, and reduces tic cost of police and fire protection.

A community amenity, such as open space, has rlﬁple effects

In terms of Its benefits. "It can maintain and enhance the value of
E)_ropertles a considerable distance away. Thus, over a period of
ime, property values In any area will reflect the desirability of

the area which will be based upon many factors, one of which Is open
space preservation,

It would, of course, be nonsensical to tax the non-profit organi-
zations which are receiving the restrictive covenants. They aré not
receiving anything of economic value to them. Qn the contrary, they
may be incufrin some_exgense norder to administer and maonitor
thecovenants. They will be performing a puoli': service, benefiting
the state and the communlt){_, and it would strike at the heart of the
legislative purpose to penalize them for doing so.

While It is not determinative, it is also comforting to know that
other states have adopted similar legislation. These include Color-
ado, Connecticut, Delaware, Florida, Georgia, Maryland, Massachu-
setts, New Hampshire, Nurth Carolina, Oregon, Rhode Island and Utah.
A useful list with citations Is at pages 567-577 of the Fall, 1979 issue
of the Real Property, Probate and Trust Journal, at the end of an
excellent article on”the subject.

Please feel free to call If you have any questions or if Imay be
of further assistance.

Sincerely, ,

William R. Ginsberg
Professor of Law

WRG/gms
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Historical Note

Tike Uniform Contovttioa (Uianem Act m ipproved prtftlorjr note end commenu in trt forth ut thit lupplt-
by the NtuomJ Conference of Commuuooen on Uniform  mcnt.
Sute Ltn in 1911. The complete teit of the to, the

PREFATORY NOTE

The Act enalfle* dHrabIe restrrctrons and affrrmatrve hli atron* to he aftached to reﬁal Pr [pert to
rote%t natural and hiatonc {esource Under the condi tro s spelled q t|n tthe Aﬁt the restrict ogs
igations.are 'ﬁ” une rom Certain common law impedimenta which might otherwise be raise
The Act maximizes the freed 8 thecrea ors of t etra saction. to |m oser strictions ont e use of
nd an |mRrovements inor erto protc em, and it a owsasrmrar E er Impose arf r atrve
utles ortesa{n g\})é % Instance, If the requirements of t h esatrs
restrictions or affirmative duties are Inding upon the successors and assrgnsoft e original partres

Thd Act thus malceﬁ thpos ible for Own rto transfer a restrrctrgn upon the use of Btackacre to
onservatron Inc, whic ervation ana its syccessors whe er or not

he enforcea cons C
onser atron has ac |nterest in"la J Benefrttery H 'ne restriction, whrln IS assrgnab a]lthou%
un tace to suc Inferest act an wrc has not ansen under C|rcumst nces whe e
tra |t|ona condl nvrt o estate and "touch and concern” a prg e t0 coverﬁants real are
resent. So o t e te ables the Ownerrt) Heritage Home 10 0 gate Ihrmse utyre
wnpers of Herrtag 0] marntatH cerharn as ects of the house.and to have t atron ento cea Ie
reservation. nc even though Pre erva 1on fas no mterest In E)ro erty Denefitte
I| ation. Further, Preservatr ay obligate itself fo take ce fnn aff atrve actions to pr serve
Ind SUGCesso dsosT e Act

r%o 9/ Jn eaeh case, un er ct, the restrictions and o %trons
ne tit eIfrm 0se restnr%tro ds ?ra firmative riutres [t mere Dv]v arties t? o within
a consensual arrangement freed from common law Tmpediments, | tecon Itions of the Act are

complied with.

These conditions are desjgned to assure, that proveted transactrons serve defrned rotectrv?
Bur 05eS (Sectrorb['t r)and that the protected interest 15 in a "holder” which is either v mmenta
& 3 eog f

ody or a charl anization havrng n interest in the F rt ct matter (Section UZA Th ernter st
he created In the Same manner aso ereasements |n ari ection ?1 The caso nab es

% X% tres t0 establish a r ht n}]at ird partg to enforce the ter so% e transg % (Section
the possessor of tho right is also'a governmental unit or chanty (Section 1
The mierest* protectedb éhe Artare termed easements The terminolog reflectsare(rectro
of two alternatives suggr% m existing state act* dealin |i NoNpPOSSessary .conservation an
reservatron Interests, ~ The ftral removes the common Iawdf]abr ities assoclated wit covenant rea
rw]rta eservrtuqes In sdditon to those associat 1o wit easements As statutonl %rred
ese ree common law mtrrrsés retain their separate existence as mstruments gm va or
conservatron an preservatron %n 5. The second api)roach seeké to 'rest* a novel additional Inteyest
e| ? H v] nown 10 t Tcommon law.. ts. In some 1ll-defined sense, a statutonly moditied
amalgam of the three traditional common law  interests.
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CONSERVATION EASEMENT ACT

The easemerht aIterrhatrve is favored in the Act f(?r three reasons Het Iawct{ers and courts aie
most g? ortanle wit easements and (easement octrine, lesa sp  with. restrictive covenans ang
equrtﬁ eservrtu es, and caH he expected o experience severe copfusion | the Act opts f ora R
ourth _interest,  Secon eeas ent 1S the hasic les tal mteres# t common g
restrictive, covenant an 'the e%m eservrtu e apoeare only tiecause of then- curren ut now
outdated, limitations of easement doctnne. J‘ %non osseso mterest satisf % e re lre-
mentso covenant real or equitable servifude docthne will Invaria meett e Act's [eSs dema 8
equirements as csementf Hence, the Act's casement enta hon sp tthd not prove preju icial t
ms ruments drafted as real covenants or equitable servitutles, although the converse wodld not be

true.
In, assrmrlatrP these easements to comventroRaI easements the Ackallows ?{feat atitude to the

Fartres to the farmer to arranﬂe their re atronfs |(o as they see fit The Act dtffen In this refspect
rom some eﬁ)stmg Stauhlhc ps ch.as that In effect in Massachusetts under which Interests of this

nature are supject’to pu anning agency review.

ere are both practical and philosophical reasans for not subjecting conservation easements toa
uhpc ori!erm pg em. He Q\cthp h ?atrve narrowé ge ?

Imenta whi { ot er lag,.undermine t gr%gse Or sweept%awa tic far\

ft IS IS the mtgntron to facilitate private grants that serve t erﬁ)(?s fj H
Istoric prerar ation. moreover, the retfurreme t.of public agenc Pprova adds a
er of complexity which mls éYlscoHra%e nw . actions. Organizatio saan roher Sy OWners n]ag
reluctant to become mYove In. t ﬁeaucratlc and som thmes Cpo Itica Broces whic u
genc}q parti P on ental %r g such a re urreme tint ag dissuade. a state fro

act (fbf the rﬁason that the “state does hot wrs *0 accept the dministrative and fisca
respons Ities of such a program.

ddrtron c?ntrols |rt]the Aft and in other state.and federal le |s|a(§|on affor{r]f further assurance

| teActwr serve the public Interest. To be rIranrt teveya thono teActQ/ 8t
eéressa(t)ure acilitates the enforcement oj conserﬁ lon easement servrT lic interest herr

b

EOHSGTV tIOn 11

easements real covena ts an urtfl g servttuges arc en rceabe ev(e]n thou Mgoh t
rjads of purposes have se dorn] een Express scranlrée by state ersJatrve bodies. Moreover,
Section 1(2)0 qte Act restncts e en\rtres that' may con er atbon 0 reservatron easements

to qovernmental agencies and charitable or anrzatros neithe ichis | ccept the
q Hat J%ene nvgt

an ‘ndiscriminate asrs overnmenta grams t exten ItS tO onors 0 t ese

easements provide ad Itl0n?| controls a amst potential abuses, Ee eral tax 3tatutes and ﬁ f

uons or exam{)e rigorous e the crrcumstanfes under which easement donations quali
avoran'e reatment. ontros re (ﬂ)n to rea estate assessment an taxatan of restri fte
10 ertre avelﬁ r can be, Impose state satures 0] prevente sement abuses or to mré
otentia Hs oca rop erFt?/ } evenues. resylting from ‘unduly favorable assessment an
ation of t fe properties. na eAancan ga system. gene Xreoards r[vate ordering
onstitytional or statutorr

Bro ertX relations | S as cgl Absent con?] vgr
Iréments, conveyances 0 eeo g mterest an among rivate entjties Is t
no m, rat ert an t e exce tr n, in nre tatu matrng certdin outmoded easement
|mped|ments w Ich are large yattr uta le o th absen han title recordation system in
England centuries earlier, t e ‘Act adv ancest eva Ues Imp |c|t in this norm.

The Act does not address a number of i sues which, thouPh of conceded |m§ortance are considered

i e e

eocumprance of grtam otentral common  law |mpe iments (Section 4). For exa Pe wrt
e ﬁtono { ulrement of S IZ(P h eacce tance of the holder be recorded, the

Ities r\ effects o record tron are t't0 estahesg grst&gs ystem:” an %doBtmg stafe’ may
wrsh to estanlish special indices Tor these mterests as has ne’In Massachusetts

Similarly unaddressed are the rt]rotentral impacts oLa state's marketable title laws upon the duratlog
of conservation %asements e Act provides that conservation casement aveh an unrmrte
uration unless the msterents creatm them provide otherwise (S g 8 rJ f] The .re atronshuf
etween thjs # ﬁomsron and fie liet betrtle act o[]other séatute ressing Testrictions on rea
property of unlimited duration should be considered by the adopting state.

ereatro shi betweem]the Act and local real Rropert ssessment and axaéron ractjces is not
deatwr ore e effect of an easeme tu eva uation of bur ene rea grgpert
%ax tion s stem..  The Act enabl %

Eresents Issugs which are left to the state a[r)t ?
thCthIﬂé}g ansactlons S0 as.t0 achleve tax benefits %\/ H}ﬁ“ fe ﬁvarlable under the Inte
Revenue Code, artles |ntend|mg {0 attain the must f R t Qh [r)ﬁCl |C provisions of the
INCOMe, estate an t {ax ?] ch are apﬁ ICaDIE. FTJ ﬁ ¥ eAct HEIE IMJts"nor enjarges the
POWEr 0 eminent domain; such matters at the Scope of that power and the entitlement o P operty
0
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CONSERVATION EASEMENT ACT

51 s e>& rcise ere determined not by this Act but by the ..doptiriic eu ts

General Statutory Notes

Artieae. Dm Antons u m tubttsnlul tdoptton of the
mtfor provision* ol ths Uniform Act. but cunUuii numerous
esnsiKns. umiauont *nd *WIm«m*l msusr «hnli ci/imx be
cleuly mdicnlad by statutory m ut

Indira*. Adds union is follow*

-iU §-1t-7 Tti.rto.

"For the purpua of 1C 6 11. rest property sublet to a
cnntervstwM eurmrai thsll ht lunuil and utcsl on a haau
that reflects ihe nuiM n1 "

Mlauaalse*- Addl a MCtioa at follows

"l ia-ja-11. Cayttal Iwprotsmma on ynynti sane

«bleb MEtMMU bare baas (rulnd.

"Wiin iht ticepooe of Miismippt Lsndmsits.' at de-
lined by Ibt AnuquiiMS La* of Mississippi (Section J9-7-1
rt ieq, Mnnistippt Code of 1972) ar.d of properuca rained
m tbe Nauoeal Hrjitter of Httlortc Plate*, no public mon-

ey, dented either (nun a ipstial fund nt the Oeneisl Fund,
thail he esprodml for uapital uniito** tents on any ital
property upon <hxh a (onterttlioo aaaemrat hat heen
granted unless the tontervtlmn eaaemee it perpetual a
Internments! body it ihe holder of the estemrat and Ihe
ispiial improvement! are tolely foe Ihe ute and benefit of
tuch holder ™

Nevada. The Netada act it a tuhtisnliel adoption of the
manor provisions of the Uniform Act. but containt numrruut
eantnoni. omiwu nt and additional mailer nhKh cannot be
clearlv indicatad by statutory notes

New Verb, tactions <*-0)01 lo 4S-0JI1 of the New
Vnrt Envu mmental Conservation La0 do not constitute a
subttamial adoption of the Uniform Ace although they
contain tome similar provisions and have the came general
purpose

UNITFORM CONSERVATION EASEMENT ACT

1981 ACT

An Act to he known as the Uniform Conservation Easement Act, relating to (here insert
the subject matter requirements of the variouj st ates%

Sertion

1. Definitions
2. Creation. Conveyance. Acceptance and Duration
Judicial Actions

§ 1. (Definitions]

Sseiioa

4. Validity

5. Applicability
h. Uniformity of Application and Ccnilructton.

As used in this Act, unless the context otherwise requires:

Conservation _easement"
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CONSERVATION EASEMENT ACT

hslil. hdpl er. af defined bé/ the Act,
eI wrt n the efl nrtron ted ease-
ments, Such eeee enu ?ﬁlé} U mterrau

in reel rogserny VEN | the easement
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Kecognr ?n of a "third-party nght of enfor%e-
ment" Enables the p arHes to structure into
trans ctron a vb)art%/ * not an easement
hic nonetheless has the n%h
to en orce t e terms of the easement %Segtr ns
31ax3)). But the possessor of the third par
y enforcement rrritht must he a governmental
0dy or_a chajtable corPorauon associalon,. Or
trust T us, |f Owner transfers aconserva |%n
gmen on B ackacre to Conservatron Inc..
cou rant to P %servauon Inc., a c anta
corporalon, the ng t to enforce the terms of the
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Seon 4). Under this Act, however. Owner
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Action In Adopting Jurisdiction*

ViiliSm i how Official T«C

DUt.-Ut 0l ColaaSls. Introductory material reads: "For
tb* purposes of thn set, the ttnti:"

Mala*. In subsec. (1), omtti "or prescrvmi the htslon-
cat architectural archacological. or cultural aspects™.

In subseo t2Xu) and ()). substitutes "nonprofit corpora-
tion" for “"charitable corporation, chanuble association"

Additionally, defines "real property” 10 include lurface

M laaiarppi. Section reads

"For purposes of this chapter, the followins words shall
have the meaning iscnixU herein unless the coatest other-
wise requires:

" (1) '‘Conservation easement’' shall mean s nonpossesso-
ry interest of a bolder in real property imposing limita-
tions or affirmative obligations, the purposes of which
include retaining or protecting natural, scenic historical
or open-tpaec values of real property, assuring us avail-
ability for agricultural, forest, recreational, educational or
open-space use protecting natural features and resources,
maintaining or enhancing air and water quality or pre-
serving tbs natural, historical, architectural, archaeologi-
cal or cultural aspects of real property.

~P) 'Holder' shall mean either.

“(a) A governmental body empowered by the law of
this state or the United States to hold an interest in real
property; or

"(b) A private, nonprofit, chantable or educational
corporauon. ainocisnon or trust, the purposes or pow-
ers of which include retaining or protecting lhe natural,
scenic, hiilorviai or open-space values of real property.

Library

Health and Environment *»2).5(4).
CJ5. Health and Environment ({ 91 et seq, DO. D2.

sisuring the availability of real propcny for agn-
cultural, forest. recrestionsl. educational or open-space
use. protecting natural features and resources, main-
taining or enhancing air or water quality or preserving
the natural, historical, architectural, archaeological or
cultural aspects of teal property which is the recipient
or grantee of a conservation easement.

“0) ‘Third-party nght of enforcement' shall mean a
nght granted in a conservation easement to a governmen-
tal budy or pnvate. nonprofit chantable corporation, asso-
ciauon or trust, which is not a holder but which is eligible
10 be a holder. 10 enforce any of ihe terms of the
conservation easement.

"(4) 'Person’ shall mean any natural person or legal
entity.”

Trias. In subsec. (1), substitutes "designed lo" for "ihe
purposes of which include" (wilh conforming gramm atical
varjgtions not affecting substance, e.g., "retain" for "retain-

In subsec. (2XU). substitutes "created or empowered to"
for "the purposes or powcn of which include" (with con-
forming gram m atical variations not affecting substance, e g,
"retain” for "retaining").

in subsec. ()), substitutes “that is eligible to be a holder
but is not a holder” for ", which, although eligible to be a
holder, is not a holder”

Adds subsec. (4) as follows: "
real property burdened by the conservation easement. *

Wisconsin. In subsec. (I), inserts “"preserving s bunal
sue. as defined in s. N7,70(IXb)." following “wsler quali-

ty,".

References
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82 CONSERVATION EASEMENT ACT

(Ig cept aa provided in Sectjon (b? a conservation easement is unlimited in duration
unless the rnstrument creating It otherwise provides.

ﬁrgﬁert In existence at the time a COHSGI'V&'[I?]H easement is

(d} An interest in regl
ess the owner of the Interest is a party to the conservation

créated Is not impaired by
eascmunt or consents to”it.

COMMENT
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Action in Adoptrng Jurrsdrctrons

VitrtitloM froa Offlcix] Texti "(d) An interest in real property in existence at the time a

DUtrict of Columbia. Section rends: conservation easement is created is not impaired by it unless
lhe owner of the interest il a party to the conservation

easement or consents to it.

"(*X D Exceptu otherwise provided in this ict, mcomer-
vstion easement tniy be created, conveyed, recorded, as-
uped, released, modified, terminated, or otherwise altered
or tiTected in the same manner as other easements, provided
that the rccordauoo of any conservation easement as defined
in section 2, or of any assignment, release, modification,
termination, or other alteration of a conservation easement ly:
shall be exempt from the recordation tax imposed by section
30) of the District of Columbia Real Estate Deed Rec-
ordation Tax Act, approved March 2. 1962 (76 Stat. 12:
D C Code, sec <5-923). and from the transfer tax imposed
by section 40) of the District of Columbia Revenue Act of
1980, effective September 13. 1980 (D C.Uw 3-92; D.C.
Code. sec. 47-903).

"(2) The exemption provided for in subsection (2) of
this section shall not apply if the consideration for the "(6) The benefit does not touch or concern real proper-
conservation easemrnt exceeds 5100 in value. ly; or

"(e) A conservation easement is valid even under the
following circumstances:

" (1) It is not appurtenant to an interest in real proper-

"(2) It can be or has been auigned to another holder

"(3) It is not of a character that has been recognised
traditionally at common taw;

"(4) Il imposes a negative burden;

"(3) It imposes affirmative obligations upon ihe owner
of an interest in ihe burdened property or upon ihe
holder:

"(b) No right or duty in favor of Cr against a person
having a third-party right of enforcement ansea under a

"(7) There is no pnvity of estate or of contract.”

Malar. In subsec (a), adds "created by written instru-

conservation easemrnt before its acceptance by ihe holder
ment" al the end thereof

and a tecordalion of the acceptance.
"(c) Ercepx as provided tn section 4(b). a conservation Subsec. Ib) reads: "N o nght or duly m favor of nr against
easement is unlimited in duration unleu Ihe instrument a holder arises under a conservation easement unleu it is

accepted by ihe holder and no nght in favor of a person
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creating it otherwise provides
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"A. The instrument ci

"D. Change of ctrcum
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|ht in favor of a ptrion

r CONSERVATION EASEMENT”ACT

having a 3rd-party right of enforccxrent irtiea under a
ooruervation easement unleu it ii accepted by any penon
having a 3rd-party right of enforcement.”

Subaec. (c) rendu

"Except u prowled In thia aubchapter, a comervauon

easement u unlimited in duration unleu:
“A. The inurnment creating it otherwue provide* or

“B. Change of circunulxnon renders the easement no
longer in ihe public Interest u determined in an action
under section 473."

Adds a subsection which reads: "The Instrument creating
a conservation easement must provide in what manner and
at what times representatives of the holder of a conservation
easement or of any person Laving a Jrd-party right of
enforcement shall be entitled to enter the land to uiure
compliance."

Misdalppt. tn subaec. (a), substitutes "a/fected In the
same method and manner u other easements” for "iffecled
in the same manner u other easements".

In subsec. (b). substitutes "no right of a person having a
third-party right" for "no nghtin favor a penon having a
third-party nght”.

In subaec. (c), inserts "its” following "unlimited in".

In subsec. (d), subsututes "the conservation easement” for
“it" following “is not impaired by".

§3

Tessa. Subaec. (b) reads as follows: “A right or duly ia
favor of or agxunst a holder and a right in favor of a person
having a third-party right of enforcement does not anse
under a conservation casement before its acceptance by the
holder and the recordation of the acceptance.”

In tubsec. (C), substitutes "makes some other provision"
for "otherwise provides".

In subsec. (d), substitutes "that exists in real property" for
“in real property in existence” and omits "by it" following
"im paired™”.

Adds tubscctions as follows:

"(e) A conservation easement must be created in writing,
acknowledged and recorded in ihe deed records of the
county in which the servient estate ia located, and must
include a legal description of the real property which constl-
lutes ihe . semenl estate.

“(0 fland that has been subject to a conservation ease-
ment is no longer subject to such easement, an additional
tax is imposed on lhe land equal lo the difference, if iny,
between the taxes imposed on the land for each of the five
years preceding the year in which the easement temunalet
and the taxes that would have been unposed had the land
not been subject to a conservation easement in each of those
yean, plus interest at an tnnuil nte of seven percent
calculated from the dales on which the differences would
have become due."

Wisconsin. Makes minor lingutge changes not affecting
subauncc.

Library Reference*

Health and Environment *»2J.J(4).
Cl.S. Health and Environment 8§} 91 et seq, 130. 132.

§ 3. [Judicial Actions]

(8) An action affecting a conservation easement may be brought by;

1) an owner of an interest in the real

») a holder of the easement:

3 a person having a third-party right
a person authorized by other law.

gb Thrs Act doeé not affect hhe ower of
ement in accordance with the principles

property burdened by the easement;
of enforcement; or

a ?urtto odify or terminate a conservation
of law and equity.
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§3

The. d%ctnne IS é)é)ltcabl to real covenants and
una e servitudes In all states, .
n 0 easements IS pr ematic’ |n many

nder th octnneo oy m df tepur oses
ofa charita etrust can |e out be ause
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CONSERVATION EASEMENT ACT

while aItenng SpeCIfl% yr)rowst%ns of the tryst
S0, also, in cases where a charitable trustee
eases toheX|st or capnot carry out It responsi-
Ilities, the court will appoint a substitute trust-
ee upon ? (iper appltcalkon and will not allow the
trust to fai

The Act leaves intact the eX|st|n? case aRd
statyte law of ado Ptm(t] states as It refates to t
rﬂodlflcatlon and natIOI’I of easements and

the entorcement OFC aritable trusts.

Action in Adopting Jurisdictions

Vsrisdoas from O fficial Text:
Indlaaa.
thereof: “

In tubaec. (b). adds the followmi al lhe end
, or the termination ofa conservation easement by
~ireemcnt of lhe grantor and grantee."

Mala*. Section reads:

"1l. Action or intervention. An action affecting a con-
servation cavemen! may be brought or intervened in by:

“A. An owner of an interest in the real property bur-
dened by the easement:

"B. A bolder of the easement; or

“C. A person having a ird-party right of enforcement.

“2. Intervention only. An action affecting a conserva-
tion casement may be intervened in by lhe Stale or a
political tubdivuion of the Sute in which the real property
buidcncd by ihe easement is located.

"3. Power ofcourt. This tubchapter does not affect the
power of a court to enforce a conservation easement by
injunction or proceeding ut equity or to modify or terminate
a conservation easement tn accordance with principles of

law and equity. A court may deny equitable enforcement of
a conservation easement when it finds that change of cir-
cumstances hat rendered that easement no longer in the
public interest. If Ihe court so finds, the court may allow
damages as ihe only remedy tn tn acuon to enforce ihe
easement.

No comparative economic lest may be used to determine
under this subsection if a conservation easement is us the
public interest."

Mississippi. In subsec. (a), substitutes "Any action” for
"An action".

Subsec. (*X4) reads:
empowered by law."

“A person otherwise authonied and

In subsec. (b), inserts and shall not be construed to,"
folloiving "This Act does not".

Texas. In subsec. (aX4), inserts "some” folloiving "au-
thorized by".

Wisconsin. Makes minor language changes not affecting
substance.

Library Reference!

Health and Environment «"21J.J(4).

CJ.S. Health and Environment

§4, [Validity]

91 ct seq., 130, 132.

A conservation easement is valid even though:
(1) it is not appurtenant to an interest in real property;

)
) it can be or has been assigned to another holder,

(2

(3) it is not a of a character that has been recognized traditionally at common law;

(4) it imposes a negative burden;

853 it |m 0SeS afflrmattve.obllgatlons upon the owner of an interest in the burdened
pr ertyo upon the holder;

(6) the benefit does not touch or concern real property; or

(7) there is no privity of estate or of contract,
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Action in Adopting Jurisdictions

Virl tloai from OfllcUIl Text

District of Columbia. Omits this section.

Milne. In subsec. (I), inserts "or does not run with”
following "to”.

Adds i subsec. (S) which reads: “It does not run lo the
successor tnd usigns of |.: holder."

Mississippi. Introductory mitcrisl reads: "A conso.s-
lion easement shall be vslid deipite the following".

In subsec. (2), substitutes “It easy be" for "It can be".

Tnu. In subsec. (J). subsntutes "on" for "upon” in
both instances.

Wisconsin. M iles minor Isngusge changes not t/fecting
substance.

Library References

Health and Environment «=»23.3(4).
CJ.S. Health and Environment §j 91 et seq., 130, 1)2.

§ b, [Applicability]

a) This
thI(S)AC'[ whet

after Its effective date un

l\y

ﬁBP“ s 0 ang interest created after its effective date which complies WI‘h
esignated as a conservation easement or as a covenant, equitable

serwtude restriction, easement, or otherwise.

sg retroactive application

gr) This Ac%apﬁli s.to any inter gst created hefore its effecfive date if jt would have

enforceable had jt been'cre

te
contravenes the constitution or flaws of this State or the United States.
QeTh'S Act does not invalidate anxainterest whether desi dgenated as a conservation or

rvation easement or as a cove

gtherwwe that Is enforceable under other Iia

nt, equitabl

servitude, restriction, easement, or

of this State.

COMMENT

There are four classes of interests to whichgg
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64.04.130 Intercuts in land for purposes of conserva-
tion, protection, preservation, etc.—— Ownership by cer-
tain entities—— Conveyances. A development right,
easement, covenant, restriction, or other right, or any
interest less than the fee simple, to protect, preserve,
m aitain, improve, restore, limit the future use of, or
conserve for open space purposes, any land or improve-
ment on the land, whether the right or interest be ap-
purtenant or in gross, may be held or acquired by any
state agency, federal agency, county, city, town, or met-
ropolitan municipal corporation, nonprofit historic pres-
ervation corporation, or nonprofit nature conservancy
corporation. Any such right or interest shall constitute
and be classified as real property. All :nstrumcnts for
the conveyance thereof shall be substantially in the form
required by law for the conveyance of any land or other
real property.

As used in this section, "nonprofit nature conservancy
corporation” means an organization which qualifies as
being tax exempt under 26 U.S.C. section 501(c)(3) (of
the United States Internal Revenue Code of 1954, as
amended) as it existed on June 25, 1976, and which has
as one of its principal purposes the conducting or facili-
tating of scientific research; the conserving of natural
resources, including but not limited to biological re-
sources, for the general public; or the conserving of nat-
ural areas including but not limited to wildlife or plant|
habitat.

As used in this section, "nonprofit historic prescrvav
tion corporation’ means an organization vhich qualifies
as being tax exempt under 26 U.S.C. section 501(c)(3)
of the United States Internal Revenue Code of 1954, as
amended, and which has as one of its principal purposes
the conducting or facilitating of historic preservation ac-
tivities within the state, including conservation or pres-
ervation of historic sites, districts, buildings, and
artifacts. [1987 ¢ 341 § 1; 1979 ex.s. c 21 § 1]
Acquisition of open space, land, or rights to future development by

certain entities: RCW 84.34.200 through 84.34.250.

Property tax exemption for conservation futures on agricultural land:
RCW 84.36.500.
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MEMORANDUM 07 April 1989

TO:

FROM:

I respectfully request that you schedule a hearing in
your commitcee as soon as is practicable on Senate Bill 123
"An Act adopting the Uniform Conservation Easement Act; and
providing for an effective date"

A conservation easement is a voluntary legal agreement
made by a private property owner. The agreement limits, for
the benefit of the public, the type or amount of use of a
property. It is a restriction on the use of real estate.

This act i1s necessary because common law does not allow
such a restriction on the use of land to be a perpetual
restriction unless the recipient of the easement owns an
adjoining piece of land.

This act, adopted by 46 states, i1s a Uniform act. Two
changes to the Uniform Act were made iIn the Senate Judiciary
Committee.

The first change to the original bill was the addition of
(e) to Sec. 34.17.010 stating that neither the state nor a
municipality may establish a conservation easement by eminent
domain.

The second change was the addition of a provision to
Title 29 which requires land upon which there 1is a
conservation easement to be assessed by a municipality both as
though there were no easement and as though there were. In
addition, the owner of property on which there is a



conservation easement iIs subject to pay any tax liabilxty that
was abated because of the easement if the property should be
used contrary to the easement.

The Act itself does not impose restrictions or
affirmative duties; 1t allows the private parties to enter
into consensual arrangements with a charitable organization or
a governmental body to protect land and buildings without the
encumbrance of certain potential common law Impediments.

I will appreciate your hearing this bill soon. Please
call me or Melissa Fouse of my staff if you have any
questions.
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STEVE COWFER, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES 400 WILLOUGHBY AYE.
JUNEAU. ALASKA 99801-1798

PHONE: 1907) 465-2400
OFFICE OF THE COMMISSIONER

March S, 1989

The Honorable Jan Faiks

Chair, Senate Judiciary Committee
P.0. Box V

Juneau, AK 99811

Dear Senator Faiks:

Subject: Senate Bill 123, Uniform Conse"~ration Easement Act.

Position: The department do”s not object to this bill and at the
present time has no plans or funding to purchase conservation
easements. The bi.11 allows for the picservation and conservation
of natural and historic resources for the public benefit while
maintaining private ownership of the property.

Background: SB 123 has support from historic preservation and
natural history conservation groups. The bill provides a process
which allows conservation easements to be donated or sold to a
governmental or charitable non-profit organization.

Common land law does not allow a conservation easement
restriction to attach to land in perpetuity. It is based on
model legislation drafted by the National Conference of
Jommissioners on Uniform State Laws. Alaska is one of four
states without a conservation easement law.

Conservation easements will provide public land managers with an
alternate acquisition method to employ in appropriate
circumstances so as to benefit both the private and public
sectors. It is a cost-effective way to protect historic and
natural values on private lands without the cost of fee simple
purchase of the land. The owner 1is compensated through purchase
of the easement or the ability to deduct the value of the
easement Tfrom federal income taxes as a charitable gift. Because
the property remains in private ownership, it remains on local
tax rolls, and the public does not take on the responsibility of
maintenance and operation of the property.



Senator Faiks .2 . March 6, 1989

Conservation easements can be used to protect public values in
historic structures and archaeological sites, natural, scenic and
open spaces, Tfishing streams or watershed or critical waterfowl

nesting areas.

9
Sincerely,

Lennie Gorsuch
Commissioner

cc: Bill Sponsor
Committe®" Members
Bob Evans
Denby Lloyd
Gary Gustafson
Neil Johannsen
Judith Bittner



SB _g*. — ALASKA CONSERVATION EASEMEN" BILL

WHAT WOULD THE
BILL ?_ SB __ would provide-"the legal process to create

conservation easements on private property in Alaska.

WHAT IS A

CONSERVATION

EASEMENT? A conservation easement is a legal agreement made
voluntarily-by a-private property owner to limit, for
the benefit of the public, the type or amount of use of
a property. The easement may be donated or it may be
sold. An easement is created to protect natural,
-scenic, open space, historical or cultural values. The
easement is accepted, held and monitored by a
governmental agency on .an appropriate nonprofit
corporation. Simply put, the easement is a restriction
on-the uae-of real estarte. *

WHAT KIND OF
EASEMENTS ARE

WE TALKING
ABOUT? Two types of easements which would be frequently used

are Historic Easements and Wildlife Conservation
Easements. A typical Historic Easement would be the
voluntary written agreement of the owner of a historic
building to preserve the historic character of the
building and not to replace it with any other
structure. A Wildlife Conservation Easement might
provide for the perpetual preservation of the watershed
of a particularly unique fishing «tream or a critical
waterfowl nesting area.

IS THIS A
NEW I1DEA? No, conservation easements were Tfirst used in the

1880s. Alaska 1is one of four states without a
conservation easement law to take advantage of the land
management tool which has been called a "terrific
alternative to fee acquisition.”
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WHY DO WE NEED
A LAW TO DO
THIS?

WHAT ARE THE
PUBLIC
ADVANTAGES?

An Alaska conservation easement law is necessary
because the common laws that govern land do not allow
such a restriction to attach to the land in perpetuity
in those instances where the Grantee of The Easement
does not own an adjoining narcel of land. The new law
would remove that restriction to allow certain
charitable and governmental organizations to have
enforceable easements without owning the adjoining

land.

sB ¥ is essentially verbatim from the Uniform
Conservation Act which was drafted as a model law by
the National Conference of Commissioners on Uniform
State Laws.

A conservation easement provides a cost-effective wav
to protect public values of private land. These values
may be natural, historic, scenic or cultural. It
allows such values to be protected without the cost of
fee simple purchase of land. The land stays in private

ownership.

Because the land stays in private hands, it also stays
on the local tax rolls. The assessed valuation may
increase or decrease depending on the nature of the
easement. For example a historic easement may make the
property more valuable for tourist related use while a
critical habitat easement would probably reduce value
because development would be prohibited.

Furthermore, since the property stays in private
ownership the public does not incur the management
costs that would come if the lands or buildings were
publicly owned. While the public holder of the
easement must monitor the agreement this would be an
extremely modest cost.
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WHY WOULD A PRIVATE
LANDOWNER WANT
TO CREATE AN
EASEMENT? The landowner who donates a conservation easement, to a
public agency or qualified charity, can claim federal
income tax deductions for the charitable gift. In the
alternative the landowner may sell the easement for
what he considers a fair price. All such transactions
would be voluntary. No governmental taking through
eminent domain would be involved.

Estate taxes can also be reduced through the donation
of an easement. Property restricted by a perpetual
conservation easement either before the landowner™s
death or executed as an element of his/her will, must
be valued in the estate at its restricted value,
resulting in lower taxes.

HOW LONG DOES
AN EASEMENT LAST? A conservation easement would restrict the land for

only as long as agreed to by the owner.

WHAT ABOUT
PUBLIC ACCESS? Understandably, most landowners want to retain an

ability to control access to land that is still

theirs. The landowner and the grantee of the easement
may, however, provide for public access if the
landowner so agrees.

IN SUMMARY: Conservation easements are flexible,
adaptable agreements tailored to the needs of the
property owner and the character of the property.
Specific public benefits are provided - without the
expense of purchase and while maintaining the land in

private ownership.



Keeping j
downtown
In shape ™|

Dual insures facade
of Wendler Buildirg

HON LAM
PakiMata

lhs owner of a downiowo
landmark acquired from the Mu-
nicipaUly of Anchorage In ItM
has donaled Dm buildingi exte-
nor and air rights to a city-
trcaitd. non profit corporation.

Itiu Mundy. owner of tha
Wendler Building al 400 D St.l
uld larrro of tha agreement with
Anchorage Historic Propenlaa
Inc. require him to maintain tha
facade and to Insure the building
tor replacement, among other
tOrtdiUoru.

In return, be will receive a las
benefit for tha donation, known
as a "historic preservation and
conservation easement." and re-
tain ownership of the building's
interior.

Mundy made tha donation Just
Wore the end of tha IM8 tax
.ear. The else of tha tax benefit
«ill not be known until an ap-
-ralsal Is done within tha next
nree months lo see how the do-
tation affects tha property's
mslue, ha uld.

Kerry Hoffman, executive dl-
ector of Anchorage Historic
Tupertlee, uld tha potential lax
eneflt Is alubla, and tha coepo-
allun hopes tha transaction will
tair Intarosl In easements to
tip tha preserve the city's his-
jric buildings

Tha Wendler Building was
ut'i by merchant A J. Vendiar
t 1913 as a grocery store with
Ving quarters oo the second
uor The grocery, situated at
ourth Avenue and | Streets,

Sea Bulldbig, pegs B-I

Building
Continued from page 9-1

was one of U businesses that
opened on |ha city's main street
thaum e year.

Tha business was converted lo
a restaurant and bar by
Wendler'i daughter and was re-
named Club 33. In IHO, tha prop-
erly was sold and the building
donated lo tha city on tha condi-
tion that It be moved. A renova-
'on plan by a partnership that In-
cluded Mundy was accepted by
the city, which spent 1*7,000 lo
move the building to lu present
location.

Another structure, called tha
Landmark Budding, was built be-
hind the historic building to boost
IIf available space. Mundy uld a
portion of the Landmark's sec-
ond floor was designed to be used
with the Wendler Building as a*
restaurant —a plan he still hopes
to pursue when the Anchorage
economy Improves.

Donation of tha air rights
means no structure taller than
the existing buildings can be built
on the she.

The Insurance provision re-
quires that If the wendler Build-
ing bums or Is destroyed by an
earthquake or some other disas-
ter, proceeds must be used to
build a replica, or lo slluale and
rvalora another historic building
od the alts.

For example, ha said. Anchor-
age Historic Properties might
want to mova ono of several
other buildings now In nor*go at
the Cook Inlet Pretrial Facility It
(he Wendler Building wars das- ,
Iroyed.

Mundy uld tax Incentives for
historic buildings changed along
with other tax laws In 1M, and li
Is doubtful the renovation project
could have been done under cur-*
rant rules, which limit an tndl-
vtdual'a use of rohabUltslicn In-'
vattmentcredits. .

- Hoffman uld changes to re-
store rotna of the lax baneflliars ,,
scheduled for consideration byf.
Congms, but slubie benefits re-
main under present laws for
bminaaesa Owning historic StruC-

*

RWNHFVW

Mondsy, Januer~tJsaSj The Anchorage Times B-3

HHDHHWMIEIMWIWINOX € cew/
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Bill Muntty will get a fax benefit for donating the Wendler Building's exterior to a non-profit. 'm

To be eligible for tax benefits,
landmark buildings must be

- listed on the billions] Register of

Historic Place*, About a doien’
Anchorage buildings are on the
registry, ahasaid.

Anchorage lllitorio Proper-
Has plana an tffort this year to
ee* mnre htlldines lined nr da.

dared eligible for listing If own-:
era decide lo pursue the designs-.
Bon.

Anchorage Historic Properl***;,
Inc. was formed by a 11.7 million =
voter Inllletliva as pen of the
city's Project wjs program that
also led to lha conalrucilon of
nsrVs =safrs Mi» KillfUve

*ucti

The corporation uses the
money as an endowment to pro- -
(act historic properties and lo.
operate a rewlving loan fund.1
Hoffman said tha organisation Is -
working lo be self-supporting
lhrmigh earned revenue#, mem-
berships, conlirtbullone and pro)-
(VT evatal
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December 21, 1988

Representative Curt Menard
351 W. Swanson Avenue, Suite 1
Wasilla, Alaska 99687

RE: Easement Enabling Legislation

Dear Curt:

I tried to schedule a meeting with you this week but learned that you will
be out of town for the rest of the month. So, I"m writing this letter, so
that 1 can inform you of some very important legislation which we hope
will be enacted during this session.

Attached is a draft of legislation that Senator Arliss Sturgulewski has
agreed to introduce during the next session. We have been working with
her on this since last March. A copy of the Work Draft is attached. At
her request we have prepared a facts sheet and a draft of a "dear
colleague™ letter for her to send to her fellow Senators. She hopes to
have a number of her colleagues sign on as cosponsors. A copy of the
facts sheet is attached for your reference.

In the process of researching the key issues with the legislation, Dee
Frankfourth discovered that Sam Cotton had asked for information from the

House Research Agency in February, 1988. A copy of a memo to Sam is
attached.

If enacted, the proposed legislation will be a positive step for
preservation and conservation all over Alaska. As you may know, historic
preservation has many tangible and intangible benefits. More and more,
historic preservation, tourism, and economic development are all strongly
linked to each other. And, preservation easements are a great way to

protect our heritage resources.

Because this legislation will benefit historic preservation interests all
over the state, we feel that it is a statewide issue. To help garner
statewide support, we enlisted Joe Evans of the Anchorage Municipal
Assembly to help us get a resolution of support of the legislation from
the Alaska Municipal League (AML). The AML passed the resolution on
November 18, 1988. A c—>py of the resolution is attached.

The Alaska Association for Historic Preservation passed a resolution of
support on November 27, at its Annual meeting.

>ml WEST FOI'RTH A\ INI E« ANC HORACE. ALASKA ‘WV! « tVTI X-MnV
MEMBER NATIONAL TKI ST TOR HISTORIC PRESERVATION
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The proposed legislation will enable governments and qualified nonprofit
organizations to acquire/receive easements on real property that are of
unlisted duration. These Kkinds of easements are agreements between
consenting parties. When easements in perpetuity are donated to qualified
organizations, donors may be entitled to valuable tax benefits.
Preservation depends largely on generous donations by private parties.

The inherited English common law of real property leaves doubt about the
enforceability of historic easements which are not tied to an adjoining
property. The proposed legislation removes that doubt.

The Uniform Conservation Easement Act was obtained from the National
Conference of Commissioners on Uniform State Laws. As you know, this
prestigious body drafts model legislation in an attempt to create uniform
legislation on various subjects throughout the United States. I*m sure
that every Legislator in Alaska will be familiar with the work of this

organization.
To date, all but 4 states have enacted this enabling legislation.

This legislation ’ill be a positive step for preservation and conservation
all over Alaska.

I have spoken with Kay Brown and her aid, Eric Meyers about the
legislation. Kay is supportive of the legislation, although she feels
that she may not know it "inside-out”™ well enough to champion it through
the House. She suggested that 1 speak with you. We would very much like
to have your sponsorship of the legislation on the House side. We feel
that this legislation is a winner. I would appreciate talking to you at
your earliest convenience. I can be reached at 274-3600.

Good luck during the next session!

Sincerely,
ANCHORAGE HISTORIC PROPERTIES, INC.

S’+t Ufc'ST FOURTH AVENUE « ANCHORAGE. ALASKA *»»| « (AW :74-1600
MEMBER NATIONAL TRI'ST FOR HISTORIC PRESERVATION
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Copy: Kay Drown
Judy Bittner
Janet McCabe
President, Board of Directors, Anchorage Historic

Properties, Inc.

524 WEST FOURTH AVENUE « ANCHORAGE, ALASKA 99501 « tW > IN -3600
MEMBER NATIONAL TRUST FOR HISTORIC PRESERVATION
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Introducod by: Anchorage Municipal Assembly

bate: November 16. 1988

RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE

RESOLUTION NO.

A RESOLUTION REGARDING THE HISTORIC EASEMENT
ENABLING ACT AND UNIFORM CONSERVATION EASEMENT
ACT

WHEREAS, historic preservation has many benefits to a community both
tangible and intangible, and

WHEREAS, historic preservation easements are one tangible historic
preservation strategy, and
WHEREAS, the proposed Uniform Conservation Easement Act will enable

governments and qualified nonprofit organizations to acquire/receive
easements on real property that are of unlimited duration, and

WHEREAS, the inherited English common law of real property leaves
doubt about the enforceability of historic easements which are not tied to
an adjoining property, and

WHE.".EAS, the proposed Uniform Conservation Easement Act removes that
doubt.

NOW, THEREFORE, BE 1T RESOLVED chat the Alaska Municipal League
supports the enactment of the Uniform Conservation Easement At.

This resolution won p«s»od by tho governing body of
Municipality of Anchorage on November 15, 1988.
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February 19, 1908
MEMORANDUM
TO: Representative Sam Cotten

ATTN: Ned Farquhar

FROM: Karen Oakley
Legislative Analyst

RE: ConservationEasements
Research Request 88.130

You asked For information on conservation easement statutes in other
states. You also asked what federal and Ilocal tax benefits a landowner
achieves by granting a conservation easement and how conservation easements
affect federal and local government revenues.

In this memorandum, we present background information on easements in
general and on conservation easements in particular, and discuss the
conservation easement statutes of other states; the tax and revenue
consequences of conservation easements; and the applicability of
conservation easements to the Alaska situation.

The primary source of information presented in this memorandum is Powell on
Real Property. Vol. 3, Chapter 34A entitled "Conservation Easements,”™ by
William R. Ginsberg, published by Matthew Bender and Co. This article
provides a definitive and very readable review of the topic and is attached

(Attachment A).

In summary, we Tfound:

The conservation easement is a well-established legal concept and is
widely wused throughout the United States as a means to protect
scenic or other natural values of private land and to preserve

historic structures.

Because a conservation easement is held by a person, rather than by
an adjacent parcel, the easement is considered to be held 1n gross.
Under common law, an easement in gross cannot run with the land. To
ensure that a conservation easement is enforceable 1iIn perpetuity,
this common law deficiency must be corrected by statute.



Representative Cotten
February 19, 1988
Page 2

Alaska Is one of only four states that does not have a conservation
easement statute,

State statutes typically specify: the purposes for which easements
may be made; the typos of organizations that are eligible to receive
an easement; the duration of an easement; md the parties that are
empowered to enforce the terms of an easement. In specifying the
purposes, holders and enforcers of conservation easements, states
vary considerably.

Landowners that donate a conservation easement to a charitable
organization are eligible for a federal income tax deduction. Land-
owners granting a conservation easement may also pay less local
property tax due to decreased value of the parcel.

Governments are the most common holders of conservation easements,
and easements represent a cost-effective way for governments to
protect the public value of private land. The revenue foregone by
allowing conservation easements 1is considerably less than the cost
of fee simple purchase of land.

Native corporations are the major private Jlandowners in Alaska.
Conservation easements may provide a way to protect portions of
these lands from development while still allowing subsistence use.

BACKGROUND
Easements in General

An easement is a legal agreement between a property owner and the holder of
the easement that affects the present owner®s and all future owners® use of
the property. An easement 1is a limitation on the possessory rights of an
owner in the form of an enforceable property right.

Easements may be negative or affirmative. A negative easement restricts
the use to which land subject to the easementmay be put. An affirmative
easement grants the right to perform certain activities on the property,
such as the right to cross the land or to erect powerlines.
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An easement may also be either "appurtenant.” or "In gross.” An easement
appurtenant Is the most familiar form of easement and refers to the situa-
tion where two parcels of land, usually adjacent, are held by different
owners, and one parcel is bcnefitted and the other parcel burdened by the
grant of certain rights, for example, the right to cross. IT the owner of
Parcel A grants a right-of-way to the owner of Parcel B, the right of the
owner of Parcel B to cross Parcel A becomes one of the property rights that
coines with ownership of Parcel B. A right-of-way 1is an affirmative appur-
tenant easement that lasts in perpetuity and runs with the land.

In contrast to the easement appurtenantwhich transfers property rights
from one parcel to another, the -easement in gross transfers property
rights from one parcel to a person, corporate or natural, that owns no land
at all. Under common law, the easement in gross is not assignable and

cannot run with the land.

The Conservation Easement

The conservation easement 1is a restriction on the use of real estate. The
easement 1is usually held by a nonprofit or governmental entity and is a
negative easement in gross. A conservation easemen* has specific purposes
commonly incTudTng~~The protection of natural, scenic or open space values
or preserving the historical or cultural aspects of re 1 property.

Conservation easements were first employed in the lat 1880s in Boston to

protect parkways. During the 1930s, the U.S. Fish and Wildlife Service
began to obtain easements as a means to preserve wetlands for migratory
waterfowl . The National Park Service also began the practice of pur-
chasing scenic easements along highways. In the 1%0s, many states

authorized the acquisition of scenic easements along highways to take
advantage of federal funds made available for that purpose by the Federal
Highway Beautification Act.

As the use of scenic highway easements deve”~ped, the applicability of the
easement to other objectives, such as preservation of open space or
historic preservation, was urged. Beginning with California in 1959 and
New York 1in 1960, many states passed legislation authorizing government or
nonprofit organizations to acquire conservation easements. The laws
removed the common law impediment to holding an easement in gross in
perpetuity. By 1975, 16 states had conservation easement statutes; by
1984, 44 states had conservation easement statutes (see following section
fora discussion of state statutes).

Although the highway beautification act had an important influence on the
development of the conservation easement, the 1964 determination by the
Internal Revenue Service that the value of a conservation easement donated
to a charitable organization was deductible for federal income tax purposes

probably had an even greater effect.
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In 1985, the Land Trust Exchange, a national association of land trusts,
published a study of the use of conservation easements throughout the
United States T“Attachment 8). They found that over 1.7 million acres were
protected by conservation easements. Of these easements, 1.2 million acres
were held by the federal government, 200,000 by state and local governments
and 350,000 acres by nonprofit organizations.

CONSERVATION EASEMENT STATUTES IN OTHER STATES

The primary purpose of a state conservation easement law Is to overcome the
short term nature of an easement In gross under the common law. Because an
easement In gross, under the common law, does not run with the land and
therefore does not [last In perpetuity, the conservation easement must bo

created iIn statute.

Almost all states have adopted some type of conservation easement statute

during the past 30 years. In 1901, the National Conference of Com-
missioners to Uniform State Laws approved a Uniform Conservation Easement
Act (Attachment C). Many of the states that adopted a conservation

easement statute during the 1980s fashioned their statutes after this
uniform act.

In establishing the conservation easement, state statutes typically address
four topics:

1) Purpose. Some states may allow conservation easements to be used
to achieve a broad range of objectives, while other states restrict
the use of conservation easements »0 a few specifically defined

purposes.

2) Duration. State statutes generally provide that conservation
easements shall be in perpetuity or of unlimited duration, '"nless
the parties provide otherwise inthe document creating therestric-
tions. Some states set a minimum term of 10 to 15 years.

*The only states that have not adopted a conservation easement
statute are Alaska, Hawaii, Kansas and Wyoming.

2Under the IRS code, the tax benefits from donating a conservation
easement accrue only if the easement runs in perpetuity.
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(3) Holdors, State statutes fall into two categories with respect to
the parties that are permitted to hold a conservation easement:
those which allow only a government agency to receive an easement
and those which also allow private nonprofit organizations to
receive easements, Within those categories, there are many
variations. For example, Mississippi allows only the Mississippi
Commission on Wildlife Conservation to ho.(1 conservation easements.
South Carolina allows a variety of governmental agencies to hold
easements, but allows only one nonprofit organization, the Nature
Conservancy, to hold conservation easements. In contrast, Utah
allows any party entitled to own real property interests to hold a
conservation easement,

(4) Enforcement. The success of a conservation easement in achieving
Its objective depends In part on enforcement of the terms of the
agreement, and enfrrcement depends on having standing tand
resources) to sue. Few state statutes clearly specify the
categories of persons that have standing to enforce an agreement.
The Uniform act recommends that four classes, Including third
parties, be granted standing.

Copies of conservation easement statutes from Oregon (1903), which is
patterned after the uniform act, Washington (1979), Connecticut (1971) and
Minnesota (1985) are attached as examples (Attachment D).

TAX AND REVENUE CONSEQUENCES OF CONSERVATION EASEMENTS

For the property owner that grants a conservation easement, both federal
income Uxes and Jlocal property taxes may be reduced. Conservation
easements therefore may act to reduce the tax revenues of the federal
government and of the local governments in which the conservation easements
lie. In this section, the tax consequences (for the individual) and the
revenue consequences (for governments) are discussed.

Federal Income Tax Consequences

Under the Internal Revenue Service (IRS) Code, the donation of a
conservation easement to a qualified charitable organization qualifies as a
tax-deductible charitable contribution. The IRS statute and implementing
regulations are attached in Attachment E, and a recent tax journal article
on obtaining the deduction for contribution of a conservation easement Iis
attached in Attachment F.
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Hie federal tax law on conservation easements Is, as you might expect,

complex. In brief, to qualify for a charitable donation deduction, a
conservation easement must meet three tests: It must consist of a quali-
fied real property Interest, be given to a qualified organization and be
used, iIn perpetuity, exclusively for conservation purposes. Qualified

organizations must have both a commitment to protect the conservation
purposes of the donation and the resources to enforce the restrictions.

Qualified conservation purposes are defined as:

the preservation of land areas for outdoor recreation by, or the
education of, the general public;

the protection of relatively natural habitat of fish, wildlife or
plants or similar ecosystem;

the preservation of open space (Including farmland and forest Iland)
where such preservation Is: 1) for the scenic enjoyment of the
general public; or 2) pursuant to a clearly defined federal, state
or local governmental conser/atlon policy, and will yield a
significant public benefit; or

the preservation of an historically important 1land area or a
certified historic structure.

Real Property Ta Consequences

Because a conservation easement severely [limits the uses to which a
property may be put, the market value of the property should be reduced.
Since real property taxes are based on assessed valuation, conservation
easements should reduce property value and, thereby local tax liability.
However, some local governments may fail to recognize a conservation
easement as a factor in the assessment of p-operty burdened by a
conservation easement. To ensure that the effect of a conservation
easement 1is considered in the determination of assessed value, some state
statutes specifically address this topic (see the Oregon statute at

271.785).

A former IRS attorney, Stephen J. Small, who helped write the
current conservation easement regulations, is now in private practice and
has recently written a book entitled The Federal Tax Law of Conservation
Easements. This book, as well as other memos on conservation easement tax
topics, are available from the Land Trust Exchange.
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Valuation of Conservation Easements

The primary Issuo that arises with both tho doductlblllty of a
conservation easement donation and local property tax assessment 1s the
valuation of a conservation easement. Under the IRS code and under most
local tax assessment codes, the value of an easement fs Its fair market
valuQr As a practical matter, however, there Is no market Tor conservation
easements. They are not ordinarily bought and sold, thus there \j no
direct method to determine their market value.

The traditional method of valuing a conservation easement is the '"befpxe
and after” approach where the value of the easement 1is equal to the
difference between the fair market value of the total property before
granting of the easement, and the fair market value of the property after
the easement. Since there have been very few sales of properties encum-
bered by conservation easements, the "after" valuation is difficult to

determine.

ay

Another method of valuing conservation easements for IRS purposes has been/2"

used: the comparable sales method. The comparable sales method suffers
from the same drawback as tfie "before and after” method; sales data on

which to base an appraisal are sparse.

Issues of conservation easement valuation are discussed in greater detail
in Attachment A, pp. 55-61, and in Attachment F.

Effect on Federal and Local Government Revenues

Obviously, conservation easements cause a decrease in federal 1income tax
revenues and in Jlocal property tax revenues, but as yet, no one has
attempted to quantify these decreases.

The Land Trust Exchange (in their 1985 survey) found that some Ilocal
governments were opposed to conservation easements because they feared
erosion of their tax bases. However, only 21 percent of the respondents to
the survey Indicated that any of their easements had reduced property
taxes. Mr. Ginsberg In (his article at pp. 53 - 54) noted that fears of
erosion of the tax base have little basis 1n fact:

. Any meaningful diminution 1n the tax base as a result of
conservation easements Is highly unlikely In most Jurisdictions
where the major portion of assessed value is based on Improvements,

not land. If a reduction In assessed value occurs as a result of
conservation easements, there would bo countervailing economic and
environmental benefits. Those would include a reduction In the

demand for (and costs of) public services, and enhanced values of
other property in the area.
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For both the federal and 1local governments, conservation easements
represent a cost-effective way to secure open space or to protect other

conservation values. As the Land Trust exchange found, the vast majority
of conservation easements are held by federal, state and local govern-
ments. Had these governments been required to purchase these properties in

fee simple to protect the desired values, the costs would he considerably
greater than the foregone tax revenues.

APPLICATION TO ALASKA

Although Alaska does not have a conservation easement statute, Title 29
(Municipal Code) recognizes the possibility of such easements. Alaska
Statute 29.45.050, which specifies the optional exemptions and exclusions
that a local government may Include in its property tax code, allows a
local government to exempt from taxation a conservation easement that Iis
granted to a governmental body in perpetuity [AS 29.45.050(e)], Since
Alaska statutes do not currently provide for conservation easements, this
section of the Municipal Code presumably has not yet had any practical

effect.

In Alaska, the majority of land 1is owned by federal, stat? and local
governments, and some persons might question the need for a conservation

easement statute. In thisregard, it 1is important to remember that a
conservation easement 1s an agreement entered Into voluntarily by a
property owner. For some persons, the federal and local tax benefits may

be the primary reason that they wish to enter into such an agreement,
although the Land Trust Exchange found that most landowners grafting
conservation easements were motivated by a desire ~to preserve unique
characteristics of their- land. A conservation easement statute merely
provides private landowners with an option for protecting their land.
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A conservation easement statute may be of particular interest to native
landowners concerned witli protecting lands used for subsistence. Native
corporations are major private landowners in Alaska. in theory, there is
no reason that a native corporation could not grant a conservation easement
to a governmental or nonprofit organization for the purposes of protecting

its land. The conservation easement 1is a voluntary agreement made by a
private landowner, and the agreement can include any variety of te» > and
conditions. Such an agreement would presumably preclude all future

development (negative easement) but allow an affirmative easement allowing
the [landowners to enter the property to pursue subsistence activities.
Conservation easement agreements commonly 1include such affirmative
easements for the purposes of Inspection and enforcement.

I hope you find this information useful. If we can provide any additional
information, please let me know.

Attachments

*We have not attempted to vresearch the Alaska Native Claims
Settlement Act, the Alaska National Interest Lands Conservation Act, or the
recent 1991 amendments to see whether these statutes contain any provisions
that wou’d preclude u native corporation from entering into a conservation
easement agreement; nor have we attempted to ascertain whether any federal
Income tax benefits would accrue to a native corporation granting a
conservation easement for subsistence. You may wish to have an attorney

undertake these analyses.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 24, 1989

SUBJECT: Uniform Conservation Easement Act
(SB 123)

TO: Senator Arliss Sturgulewski

FROM: Richard A. Bradley

Legislative Counsel

Melissa has asked chat 1 comment on the purposes behind this
uniform act-- chat is, what are those restrictions that the

uniform act seeks to address?

I have copied the material from the Uniform LawsAnnotated

that addresses these questions; see particularlythe -"pref-
atory note." But because this uniform act seems to contain
an unusual amount of esoteric lawyer-talk, I will attempt a
brief user®s guide to the Uniform Conservation Easement Act.

The title explains part of what is being attempted; the idea
is that valuable natural or historic property now in private
hands might be protected for future generat_ons by granting
a ''conservation easement” iIn the property to a third party,
either a nonprofit corporation dedicated to the protection
of that kind of property or government. See sec.
34.17.060(2). The holder of the easement can then sue, 1if
necessary, to see that the property 1is maintained according
to the terms of the easement.

But 1t has been necessary to change the rules ofthe common
law to accomplish this purpose.

The usual understanding of an easement is that it relates to
"an interest in land.”™ The problem with conservation ease-
ments is that the interest held does not relate to any such
"interest in land.” The holder of the easement has no right

to use the land for any purpose; it merely seeks to regulate %
the use by others.

The prefatory note states that these kinds of controls over
land are typically cast in the suggested three common law
forms: easements, covenants real, and equitable servitudes.
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The note suggests that easements are generally well under-
stood by courts but covenants and servitudes less so. And
the note suggests that the solution to these understandings
(or possible misunderstandings) would not be the creation of
a fourth and new form of iInterest, by whatever name.

The sugg»sted solution is to take the easement, the well-
understood mechanism, and remove the common law limitations
on i1ts use to solve the problem of conservation easements.
These common law problems are stated in Sec. 34.17.030.

IT 1 may be of further assistance, please advise.

RA8 ;kb
wkkl1/071

Enclosure
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 9, 1989

SUBJECT: Conservation easements and their
abuse: SB 123

TO: Senator Jan Faiks, Chair
Senate Judiciary Compj.ttee

FROM: Richard A. Bradley
Legislative Counsel

Chrif Christensen has asked that | suggest a solution to the
concern that there will be efforts to evade municipal ad
valorem property taxation by the use of conservation ease-
ments .

The use of the conservation °*sement should result iIn a de-
crease In the value of the property since some of the rights
to the use of the property have been transferred to a munic-
ipality or a nonprofit corporation.

The easy answer is to provide for some penalty on an incon-
sistent use or the transfer of the easement to the owner of
the property that is the subject of the easement; such a
transfer would result in the merger of the two estates and
the elimination of the conservation easement.

While there are undoubtedly myriad ways of achieving this
goal, 1 note the existence*in state law of a similar pro-
vision that applies a sanction on tae transfer of property
receiving the beneficial farm use assessment. | refer to AS
29.45.060, primarily subsections (@) and (b); those sub-
sections provide:

Sec. 29.45.060. FARM OR AGRICULTURAL LAND. (&) Farm
use land i1ncluded iIn a farm unit and not dedicated or
being used for nonfarm purposes shall be assessed on
the basis of full and true value for farm use and may
not be assessed as If subdivided or used for some other
nonfarm purpose. The assessor shall maintain records
valuing the land for both full and true value and farm
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iIs conveyed to the owner of the property, the owner
shall pay to the municipality an amount equal to the
additional tax at the current mill levy together with
eight percent interest for the preceding 10 years, as
though the land had not been assessed subject to the
conservation easement.

(b) To secure the assessment under this section, an
owner of land subject to a conservation easement must
apply to the assessor before May 15 of each year in
which the assessment is desired. The application shall
be made upon forms prescribed by the assessor and shall
include i1nformation that may reasonably be required to
determine the entitlement of the applicant.”

Note some changes suggested.

Since there i1s no reimbursement to the municipality from the
state, 1 have eliminated the participation by the state as-
sessor and the references to the state.

I have suggested a ten year payback period, in place of the
seven year in AS 29.45.060.

IT 1 may be of further assistance, please advise.

RABjgc
WKG7/122
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MEMORANDUM

TO: Senator Jan Faiks
FROM: John Reese
DATE: March 9, 1989
RE: S.B. 123
S.B. 123. Implications of conservation easement on:
1. Elimination of properties from tax base/ and
2. Ability of owner of property to control use of

easement or even obtain return of easement by donation to a sham
non-profit organization.

1. Tax Base. Obviously/ donation of the easemen
removes the segment of the property from the tax base. Property

taxes are a function of market value/ and the Ilimitation of the
easement may frequently reduce the market value of a property.
In some situations/ the nature of a particular easement may
virtually eliminate the marketability of a property and/
therefore/ 1its contribution to the gei.-cal tax base.

On the other hand/ this 1is not really a change in
the law. Presently/ any owner of a property can donate the
property toa qualified non-profit group/ church/ charity/ etc./
and therebyremove it from the tax base. The question 1is whether
there are any controls on the process.

The controls are simple economics.

What the person gives up by donating the easement
is valued according to the market. If it is insignificant (e.g.
cannotchange the facade of a building for five years)/ the
market value will change little. IT it is substantial (e.g.
donation of prime development acreage to be used as park land),
the loss to the tax rolls would be huge. But the donator loses
the value of what 1is donated - very little in the first example
and a lot in the second. The tax loss is a small part of the
loss in either case. The willingness of the contributor is
tempered by hi3 or her own personal financial well Dbeing,
possibly the most effective control in our society.

But, is it subject to abuse? Thi3 brings us to
the second issue.
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2. Use of Easement as a Ruse to Avoid Taxes. First,
it is important to note tKat the Sasic motivation control# self-
interest, 1is at play here. IT someone 1ia going to donate an

easement/ the maximum financial benefit of doing so requires that
the recipient be organized as a non-profit group/ meeting the
state and federal requirements for deductibility of
contributions, tax credits, etc. Under  federal law, any
organization receiving tax deductible gifts must have provisions
in its articles ofincorporation and by-laws whichrequire assets
to be used solelyfor the non-profit purpose, and if dissolved,
the assets (including conservation easements) must be contributed
to a similar tax qualified non-profit group. State law 1is
similar, although not quite as specific. See AS 10.20. It
cannot be given back (unless the easement itself requires it).

If the contributor did receive it back, this would
bring due recapture rules of the Internal Revenue Service, which
would make it a very expensive choice. On the other hand, if the
easement provided for return after a period, the tax implications
would be very small, as the market value effect would be very

small from the beginning.

I doubt if there are local property tax recapture
rules designed for this, but even without that, the federal
income tax deductions and tax credits are the big items for the

contributor.

In summary, a conservation easement allows contribution
of part of an asset, while leaving it partially on the tax rolls,

rather than removing it completely. It cannot be used to avoid
fcaxco because the oubotantial Inkornal Ravonuo Sorviaa banofits

are reversed if that is tried. Federal and state law restrict it
as well.

MEMORANDUM - S.S. 123 Page 2



APPENDIX C

Uniform Conservation Easement Act

National Conference of Commissioners
on Uniform State Laws

Historical Note

The Uniform Conservation Easement Act was approved
by the National Conference of Commissioners on Uni-
form State Laws in 1981. The complete text of the act,
the prefatory note, and comments are set forth here.

Commissioners' Prefatory Note

The Act enables durable restrictions and affirmative obli-
gations to be attached to real property to protect rurural
and historic resources. Under the conditions spelled out
In the Act, the restrictions and obligations are immune
from certain common law impediments which might
otherwise be raised. The Act maximizes the freedom of
the creators of the transaction to impose restrictions on
the use of land and improvements in order to protect them,
and it allows a similar latitude to impose affirmative duties
for the same purposes. In each instance, if the require-
ments of the Act are satisfied, the restrictions or affirma-
tive duties are binding upon the successors and assigns of
the original parties.

The Act thus makes it possible for Owner to transfer a
restriction tron the use of Blackacre to Conservation,
Inc., which will be enforceable by Conservation and its
successors whce :her or not Conservation has an interest in
land benefited by the restriction, which is assignable
although unattached to any such interest in fact, and which
has not arisen under circumstances where the traditional
conditions of privity of estate and “touch and concern”
applicable to covenants real are present. So, also, the Act
enables the Owner of Heritage Home to obligate himself
and future owners of Heritage to maintain certain aspects
of the house and to have that obligation enforceable by
Preservation, Inc., even though Preservation has no inter-
est in property benefited by the obligation. Further, Pres-
ervation may obligate itself to take certain affirmative

actions to preserve d<e property. In each case, under the
Act. the restrictions and obligations bind successors. The
Actdoes not itselfimpose restrictions or affirmative duties.
It merely allows the parties to do so within a consensual
arrangement freed from common law impediments, if the
conditions of the Act are complied with.

These conditions are designed to assure that protected
transactions serve defined protccdve purposes (Section 1(1))
and that the protected interest is in a "holder" which is
either a governmental body or a charitable organization
having an interest in the subject matter (Section 1(2)).
The interest may be created in the same manner as other
easements in land .(Section 2(a)). The Act also enables
the parties to establish a right in a third party to enforce
the terms of the transaction (Section 3(a)(3)) if the pos-
sessor of that right is also a governmental unit or charity
(Section 1(3)).

The interests protected by the Act are termed "ease-
ments.” The terminology reflects a rejection of two alter-
natives suggested in existing state acts dealing with non-
posscssory conservation and preservation interests. The
first removes the common law disabilities associated with
covenants real and equitable servitudes in addition to those
associated with easements. As statutorily modified, these
three common law interests retain their separate existence
as instruments employable for conservation and preser-
vation ends. The second approach seeks to create a novel
additional interest which, although unknown to the com-
mon law, is, in some ill-defined sense, a statutorily mod-
ified amalgam of the three traditional common law interests.

The easement alternative is favored in the Act for three
reasons. First, lawyers and courts are most comfortable
with easements and easement doctrine, leu so with restric-
tive covenants and equitable servitudes, and can be expected
to experience severe confusion ifthe Act opts for a hybrid



fourth interest. Sccorul, the easement ti the banc leu*
thanfee imeicst at common law, the restrictive covenant
anJ the equitable servitude appeared only because of then*
current, but now outdated, limitations of casement doc*
trine. Finally, nonpoisesaory interests satisfying the
requirements of covenant real or equitable servitude doc*
trine will invariably meet the Act sleu demanding require*
merits as ‘easements* Hence, the Acts easement orien*
tation should not prove prejudicial to instruments drafted
as real covenants or equitable servitudes, although the
converse would not be true.

In assimilating these easements to conventional ease*
ments, the Act allows great latitude to the parties to the
former to arrange their relationship as they see fit. The
Act differs in this respect from some existing statutes, such
as that in effect in Massachusetts, under which interests
of this nature are subject to public planning agency review.

There arc both practical and philosophical reasons for
not subjecting conservation easements to a public ordering
system. The Act has the relatively narrow purpose of
sweeping away certain common law impediments which
might otherwise undermine the casements’ validity, par-
ticularly those held in gross. Ifit is the intention to facil-
itate private grants that serve the ends of land conserva-
tion and historic preservation, moreover, the requirement
of public agency approval adds a layer of complexity which
may discourage private actions. Organizations and prop-
erty owners may be reluctant to become involved in the
bureaucratic, and sometimes political, process which pub-
lic agency participation entails. Placing such a require-
ment in the Act may dissuade a state from enacting it for
the reason that the state does not wish to accept the
administrative and fiscal responsibilitiesofsuch a program.

In addition, controls in the Act and in other state and
federal legislation afford further assurance that the Act
will serve the public u erest. To begin with, the very
adoption of the Act by a state legislature facilitates the
enforcement of conservation easements serving the public
interest. Other types of easements, real covenants, and
equitable servitudes are enforceable, ever though their
myriad purposes have seldom been expressly scrutinized by
state legislative bodies. Moreover, Section 1(2) ofthe Act
restricts the entities that may hold conservation and pres-,
ervation easements to governmental agencies and chari-
table organizations, neither of which is likely to accept
them on an indiscriminate basis. Governmental programs
that extend benefits to private donors of these easements
provide additional controls against potential abuses. Fed*
cral tax statutes and regulations, for example, rigorously
define the circumstances under which easement donations
qualify for favorable tax treatment. Controls relating to
real estate assessment and taxation of restricted properties
ha»e been, or can be. imposed by state legislatures to pre*
vent casement abuses or to limit potential loss of local
property tax revenues resulting from unduly favorable
assessment and taxation of these properties. Finally, the

American legal system generally regards private order ng
of property relationships as sound public policy. Abent
conflict with constitutional or statutory requirenvnis,
conveyances of fee or nor'ossessory interests by and a noog
private entities are the norm, rather than the exception,
in the United States. By eliminating certain ouimoded
easement impediments which arc largely attributable to
the absence of a land-title recordation system ir. England
centuries earlier, the Act advances the values implicit in
this norm.

The Act does not address a number of issues which,
though of conceded importance, are considered extra-
neous to its primary objective of enabling private parties
to enter into consensual arrangements with charitable
organizations or governmental bodies to protect land and
buildings without the encumbrance of certain potential
common law impediments (Section 4). Forexample, with
the exception of the requirement of Section 2(b) that the
acceptance of the holder be recorded, the formalities and
effects of recordation arc left to the state's registry system;
an adopting state may wish to establish special indices for
these interests, as has been done in Massachusetts.

Similarly unaddresscd arc the potential impacts ofa staiei
marketable title laws upon the duration of conservation
casements. The Act provides that conservation easements
have an unlimited duration unless the instruments creat-
ing them provide otherwise (Section 2(c)). The relation-
ship between this provision and the marketable tide act
or other sutures addressing restrictions on real property of
unlimited duration should be considered by the adopting
sute.

The relationship between the Act and the local real
property assessment and taxation practices is not dealt
with; for example, the effect of an easement upon die
valuation of burdened real property presents issues which
are left to the sute and local taxation system. The Act
enables the structuring of transactions so as to achieve tax
benefits which may be available under the Internal Rev-
enue Code, but parties intending to attain them must be
mindful of the specific provisions of the income, esute,
and gift rax laws which are applicable. Finally, the Act
neither limits nor enlarges the power of eminent domain;
such matters as the scope of that power and the entitle-
mentof property owners to compensation upon its exercise
are determined not by this Act but by the adopting state’
eminent domain code and related statutes.

Uniform Conservation Easement Act,
1981 Act

An Act to be known as the Uniform Conservation Ease-
ment Act, relating to (here insert the subject matter
requirements of the various states).

Sec. |. Definitions.
Sec. 2. Creation, Conveyance, Acceptance, and
Duration.



Sec. 3. Judicial Actions.

Sec. 4. Validity.

S«. 5. Applicability.

See. 6. Uniformity of Application and Construction.

81. [Definitions]

As used in this Act, unless the context otherwise requires:

(1) 'Conservation easement” means a nonpossessory
interest of a holder in real property imposing limitations
or affirmative obligations, the purposes of which include
retaining or protecting natural, scenic, or opcn-spacc values
of real property, assuring its availability for agricultural,
forest, recreational, or opcn-spacc use, protecting natural
resources, maintaining or enhancing air or water quality,
or preserving the historical, architectural, atchaeological,
or cultural aspects of real property.

(2) "Holder" means:

0] a governmental body empowered to hold an interest

in real property under the laws of this State or the United
States; or
* (ii) a charitable corporation, charitable association,
or charitable trust, the purposes or powers of which
include retaining or protecting the natural, scenic, or
open-space values of real property, assuring the avail*
ability of real property for agricultural, forest, recrea-
tional, or open-space use, protecting natural resources,
maintaining or enhancing air or water quality, or pre-
serving the historical, architectural, archaeological, or
culturrl aspects of real property.

(3) "Third-party right of enforcement” means a right
provided in a conservation easement to enforce any of its
terms granted to a governmental body, charitable corpo-
ration, charitable association, or charitable trust, which,
although eligible to be a holder, is not a holder.

Commissioners' Comment

Section 1 defines three central elements: What is meant
by a conservation easement; who can be a holder; and
who can possess a "third-party right ofenforcement.” Only
those interests held by a "holder," as defined by the Act,
fall within the definitions of protected easements. Such
easements are defined as interests in real property. Even if
so held, the casement must serve one or more of the fol-
lowing purposes: protection of natural or opcn-spacc
resources; protection of air or water quality; preservation
of the historical aspects of property; or other similar objec-
tives spelled out in subsection (1).

A “holder" may be agovernmental unit having specified
powers (subsection (2)(i)) or certain types of charitable
corporations, associations, and trusts, provided that the
purposes of the holder include those same purposes for
which the conservation easement could have been created
in the first place (subsection (2)(ii). The word "chari-
table," in subsections 1(2) and (3), describes organisations
that are charities according to the common law definition

regardless of (heir status as exempt organizations under any
tax law.

Recognition of a "third-party right of enforcement”
enables the parties to structure into the transaction a party
that is not an easement "holder,” but which, nonetheless,
has the right to enforce the terms of the easement (Sec-
tions 1(3), 3(a)(3)). But the possessor of the third-party
enforcement right must be a governmental body or a char-
itable corporation, association, or trust. Thus, if Owner
transfers a conservation easement on Bladcacre to Con-
servation, Inc., he could grant to Preservation, Inc., a
charitable corporation, the right to enforce the terms of
the easement, even though Preservation was not the holder,
and Preservation would be free of the common law imped-
iments eliminated by the Act (Section 4). Under this Act,
however, Owner could not grant a similar right to Neigh-
bor, a private person. But whether such a grant might be
valid under other applicable law of the adopting state is
left to the law of that state (Section 5(c)). «
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82. [Creadon, Conveyance, Acceptance,
and Duration]

(a) Except as otherwise provided in this Act, a con-
servation easement may be created, conveyed, recorded,
assigned, released, modified, terminated, or otherwise
altered or affected in the same manner as other easements.

(b) No rightor duty in favor of or against a holder and
no right in favor of a person having a third-party right of
enforcement arises under a conservation easement before
its acceptance by the holder and a recordation of the
acceptance. *oe

(c) Exceptasprovided in Section 3(b), a conservation
easement is unlimited in duration unless the instrument
creating it otherwise provides.

(d) An interest in real property in existence at the time
a conservation easement is created is not impaired by it
unless the owner of the interest is a party to the conser-
vation easement or consents to it.

Commissioners' Comment

Section 2(a) provides that, except to th extent otherwise
indicated in the Act, conservation casei its are indistin-
guishable from casements recognized ui, r the pre-Act
law of the state in terms of their creatioi conveyance,
recordation, assignment, release, modifies: *n, termina-
tion, or alteration. In this regard, subsectioi (a) reflects
the Actsoverall philosophy of bringing less-than-fee con-
servation interests under the formal easement rubric and
of extending that rubric to the extent necessary to effec-
tuate the Act’s purposes given the adopting state's existing



common law and statutory framework. For example, the
state's requirements concerning release of conventional
casements apply as well to conservation casements because
nothing in the Act provides otherwise. On the other hand,
if the state's existing law does not permit easements in
gross to be assigned, it will not be applicable to conser-
vation easements because Section 4(2) effectively author-
izes their assignment.

Conservation and preservation organizations using
casement programs have indicated a concern that instru-
ments purporting ca imposeaffirmative obligations on the
holder may be unilaterally executed by grantors and recorded
withouc notice to or acceptance by the holder ostensibly
responsible for the performance of the affirmative obli-
gations. Subsection (b) makes clear that neither a holder
nor a person having a third-party enforcement right has
any rights or duties under the easement prior to the recor-
dation of the holder's acceptance of it.

The Act enables parties to create a conservation ease-
ment of unlimited duration subject to the powerofa court
to modify or terminate it in states whose case or statute
law accords their cour*' that power in the case of ease-
ment. See Section 3(b). The latitude given the parties is
consistent with the philosophical prerol<e of die Act.
However, there are additional safeguard, for example,
easements may be created only for certain purposes and
may be held only by certain “holders.” These limitations
find their place comfortably within similar limitations
applicable to charitable trusts, whose duration may also
have no limit. Allowing the parties to create such case-
ments also enables them to fit within federal tax law
requirements that the interest be “in perpetuity” ifcertain
tax benefits are to be derived.

Obviously, an easement cannot impair prior rights of
owners of interests in the burdened property existing when
the easement comes into being unless those owners join
in the easement or consent to it. The easement property
thus would be subject to existing liens, encumbrances and
other property rights (such as subsurface mineral rights)
which pre-exist the easement, unless the owners of those
rights release them or subordinate them to the easement.
(Section 2(d).)
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83. [Judicial Actions]

(@)
be brought by:
(1) an owner of an interest in the real property bur-
dened by the easement;
(2) a holder of the easement;
(3) a person having a third-party right of enforce-
ment; or

An action affecting a conservation easement may

.

(4) a person authorized by other law.

(b)

modify or terminate a conservation easement in accord-
ance with the principles of law and equity.

Commissioners’ Comment

Section 3 identifies four categories of persons who may
bring actions to enforce, modify, or terminate conserva-
tion casements, quiet title to parcels buidencd by conser-
vation easements, or otherwise affect conservation ease-
menu. Owners of interesu in real property burdened by
easements might wish to sue in cases where the easemenu
also impose duties upon holders and these duties are breached
by the holders. Holders and persons having third-party
righu of enforcement might obviously wish to bring suit
to enforce restrictions on the owners' use of the burdened
properties. In addition to these three categories of persons
who derive their standing from the explicit terms of the
easement iuelf, the Act also recognizes that the state’
other applicable law may create standing in other persons.
For example, independently of the Act, the attorney gen-
eral could h «ve standing in his capacity as supervisor of
charitable crusts, either by statute or at common law.

A restriction burdening real property in perpetuity or
for long periods can fiail of is purposes because of changed
conditions affecting the property or iu environs, because
the holder of the conservation easement may .ease to
exist, or for other reasons not anticipated at the time of
iu creation. A variety ofdoctrines, including the doctrines
of changed conditions and cy pres, have been judicially
developed and, in many states, legislatively sanctioned as
a basis foi responding to these vagaries. Under the changed
conditions doctrine, privately created restrictions on land
use may be terminated or modified if they no longer sub-
stantially achieve their purpose due to the changed con-
ditions. Under the statute or case law of some states, the
court!s order limiting or terminatirig the restriction may
include such terms and conditions, including monetary
adjustments, as it deems necessary to protect the public
interest and to assure an equitable resolution of the prob-
lem. The doctrine isapplicable to real covenants and equi-
table servitudes in all states, but its application to ease-
ments is problematic in many states.

Under the doctrine of cy pres, if the purposes of a char-
itable trust cannot be carried out because circumstances
have changed after the trust came into bctng or, for any
other reason, the settlor's charitable intentions cannot be
effectuated, courts under their equitable powers may pre-
scribe terms and conditions that may best enable the gen-
eral charitable objective to be achieved while altering spe-
cific provisions of the trust. So. also, in cases where a
charitable trustee ceases to exist or cannot carry out its
responsibilities, the court will appo nt a substitute trustee
upon proper application and will not allow the ttust to
fail.

The Act leaves intact the existing case and statute Ivw

This Act ujes not affect the power of a court to



of adopting states as it relates to the modification and
termination of easements and the enforcement of chari-

table trusts.
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84. [Validity]

A conservation easement is valid even though:
(1) itisnot appurtenant to an interest in real property:
(2) it can be or has been assigned to another holder,
(3) it i* not of a character that has been recognized
traditionally at common law;
(4) it imposes a negative burden;
(5) it imposes affirmative oblig',,rons upon the owner
ofan inrcrest in the burdened prope. ty or upon the holder;
(6) the benefitdoes not touch or concern real propercy;
or (7) there is no privity of estate or of contract.

Commissioners' Comment

One of the Act's basic goals is to remove outmoded com-
mon law defenses that could impede the use of easements
for conservation or preservation ends. Section 4 addresses
this goal by comprehensively identifying these defenses
and negating their use in actions to enforce conservation
or preservation easements.

Subsection (1) indicates that easements, the benefit of
which is held in gross, may be enforced against the grantor
or his successors or assigns. By sating that the easement
need not be appurtenant to an interest in real property, it
eliminates the requirement in force in same sates that the
holder of the easement must own an interest in real prop-
erty (the “dominant estate") benefited by the easement.

Subsection (2) also clarifies common law by providing
that an easement may be enforced by an assignee of the
holder.

Subsection (3) addresses the problem posed by the com-
mon law's recognition of easements that served only a
limited number of purposes and its relucance to approve
so-called “novel incidents* Easements serving the conser-
vation and presei ."ition ends enumerated in Section 1(1)
might fail of enforcement under this restrictive view.
Accordingly, subsection (3) establishes that conservation
or preservation casements are not enforceable solely because
they do not serve purposes or fall within the categories of
easements traditionally recognized at common law.

Subsection (4) deals with a variant of the foregoing
problem. The common law recognized only a limited num-
ber of “negative easements"— those preventing the owner
of the burdened land from performing acts on his land that
he would be privileged to perform absent the easement.
Because a far wider range of negative burdens than those
rtcogmred at commor iw might be imposed by conser-
vation or preservation easements, subsection (4) modifies

the common law by eliminating the defense that a con-
servation or preservation easement imposes a “novel" neg-
ative burden.

Subsection (5) addresses the opposite problem—the
unenforceability at common law ofan easement that imposes
affirmative obligations upon either the owner of the bur-
dened property or upon the holder. Neither of those inter-
ests was viewed by the common law as rrue easements at
all. The first, in fact, was labeled a “spurious” easement
because it obligated the owner of the burdened property
to perform affirmative acts. (The spurious easement was
distinguished horn an affirmative easement, illustrated by
a righr-of*w3y, which empowered the easement's holder to
perform acts on the burdened property that the holder
would not have been privileged to perform absent the
easement.)

Achievement ofconservation or preservation goals may
require that affirmative obligations be incurred by the bur-
dened property owner or by the easemei.. holder or both.
For example, the donor of a facade easement, one type of
preservation easement, may agree to restore the facade to
its original sate; conversely, the holder of a facade ease-
ment may agree to underake restoration. In either case,
the preservation easement would impose affirmative obli-
gations. Subsection (5) treats both interests as easements
and esrablishes that neither would be unenforceable solely
because it is affirmative in nature.

Subsections (6) and (7) preclude the touch and concern
and privity of esrate or contract defenses, respectively.
Str'ztly speaking, they do not belong in the Act because
they have traditionally been asserted as defenses against
the enforcement not of easements but of real covenants
and of equiuble servitudes. The case law dealing with
these three classes of interests, however, had become so
confused and arcane over the centuries that defenses
appropriate to one ofthese classes may incorrectly be deemed
applicable to another. The inclusion of the much and
concern and privity defenses in Section 4 is a cautionary
measure, intended to safeguard conservation and preser-
vation easements from invalidation by courts that might
inadvertently confuse them with real covenants or equi-
able servitudes.
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§5. [Applicability]

(a) This Act applies to any interest created after its
effective date which complies with this Act. whether des-
ignated as a conservation easement or asa covenant, equi-
table servitude, restriction, easement, or otherwise.

(b) This Act applies to any interest created before its
effective date ifit would have been enforceable had it been



created after its effective date unless retroactive applica-
tion contravenes the constitution or laws of this state or
the United States.

(c) This Act does not invalidate any interest, whether

designated as a conservation or preservation easement or
as a covenant, equitable servitude, restriction, casement,
or otherwise, that is enforceable under other law of this
state.

Commissioners’ Comment
There are four classes of Interest to which the Act might
be made applicable: (1) those created after its passage which
comply with it in form and purpose; (2) those created
before the Act’ passage which comply with the Act and
which would not have been invalid under the pertinent
pre-Act statutory or case law either because the latter
explicitly validated interests of the kind recognized by the
Act or, at least, was silent on the issue; (3) those created
either before or after the Act which do not comply with
the Act but which are valid under the state's statute or
case law; and (4) those created before the Act's passage
which comply with the Act but which would have been
invalid under the pertinent pre-Act starutory or case law
It is the purpose of Section 5 to establish or confirm the

validity of the first three classes of inte- Subsection
(a) establishes the validity of the first interests,
whether or not they are designated as * rvation or

preservation easements. Subsection (b) establishes the
validity under the Act of the second class. Subsection.(c)
confirms the validity of the third class independently of

the Act by disavowing the intent to invalidate any interest
that does comply with other applicable law.

Constitutional difficulties could arise, however, if the
Act sought retroactively to confer blanket validity upon
the fourth class of interests. The owner of the land osten-
sibly burdened by the formerly invalid interest might well
succeed in arguing that his property would be "taken*
without just compensation were that interest subsequently
validated by the Act. Subsection (b) addresses this diffi-
culty by precluding retroactive application of the Act if
such application "contravenes the constitution or laws of
this state or the United States." That determination, of
course, would have to made by a court.
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86. [Uniformity of Application and
Construction]
This Act shall be applied and construed to effectuate its

general purpose to make uniform the laws with respect to
the subject of the Act among states enacting it.
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