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Senator Johne Binkley___________
Alaska S rate Senate
P.O. Box V  •  Juneau, Alaska 99811 •  (907)465-4985

Finance Committee 
Co-Chairman

M E M O R A N D U M  February 24, 1987

TO: Senator Mitch Abood, Chairman
Senate State A ffa irs Committee

FROM: Senator Johne Binkley ^ '

RE: Senate Bill 51 - "An Act re la ting to alcohol."

Bootlegging in communities where there is a res tric tion on alcohol is a 
serious crime. Communities tha t have adopted a local option law 
recognize how serious alcohol problems are and how devasting these 
problems are to the ir community. Community police and public safety 
officers work ve ry hard and at great expense to apprehend and convict 
bootleggers. Under cu rren t law, most offenders are charged w ith a 
Class A Misdemeanor. This b ill would raise the penalty to a Class C 
Felony.

Senate Bill 51 repeals and reenacts AS 04.16.200(b) to provide that a 
bootlegger in a local option area is , upon convic tion , gu ilty of a Class 
C Felony.

Current Law

Under cu rren t law the person would be charged with the misdemeanor 
offense unless the following circumstances were present:

*the person had been prev ious ly convicted of bootlegging 
*the sale was made to a minor
*the quantity o f the sale was o f a specified amount 

-12 lite rs or more of d is tilled sp ir its
-24 lite rs or more of w'ne
-45 lite rs or more o f mult beverages

I f any of the above circumstances have occurred the person is charged
with the felony offense.
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Penalties

A Class A Misdemeanor carries a maximum jail term of one year and a 
fine o f up to $1 ,000.

A Class C Felony carries a meximum jail term of five years and a fine 
o f up to $5,000 (fo r the fir s t conv ic tion ). A second "Class C Felony" 
charge also carries a two year presumptive term .

Communities in my d is tr ic t feel strong ly that the s tiffe r penalty will be 
a grea te r deterent to the bootlegger. Under present law when the 
bootlegger is caught and charged with the Class A Midemeanor, he is 
educated in how the legal system works; he learns to improve his 
system, and how not to get caught. Bootlegging in a local option 
community is o serious crime. By increasing the penalties to the more 
serious Class C Felony charge we will send a clear message to those 
who would break the law that lawbreaking will not be tolerated.



§ 04.16.200 A l a s k a  S t a t u t e s  § 04.16.200

a l ty  h a d  n o t b*«n b«for«  th o  c o u r t. F ro n ­
t i e r  S u lo o n . Inc. v. A R C  Rd.. S u p . C t. O p. 
N o. 1062 (F ile  N o. 1984), 5 2 4  P .2 d  6o7 
(1974).

T h e  o u tc o m e  in  o n e  p ro c e e d in g  cou ld  
n o t r e s u l t  in  th e  s u b s e q u e n t d e p r iv a tio n  
o f  r ig h ts  t h a t  h a d  n o t b een  l i t ig a te d  o r  
su b je c t to  d e p r iv a tio n  in  th e  p r io r  p ro ceed ­
in g . F ro n t ie r  S a lo o n , Inc. v. A R C  B d., S u p . 
C t. O p. N o. 1062 (F ile  N o . 1984), 524 P .2 d  
6 5 7  (1974).

S e n te n o *  u n d e r  f o r m e r  l» w  a f ­
f i rm e d .  —  S e e  W illia m s  v. S ta te .  S u p . C t. 
O p. No. 1939 (F ile  N o. 4263), 6 0 0  P .2 d  741 
(1979); H a m p to n  v. S ta te ,  S u p . C t. O p . N o. 
228 3  (F ile  N o. 4711), 623  P .2 d  318  (19811.

C i te d  in  M .O .W . v . S ta te .  C t. A pp. O p. 
N o. 95 (F ile  N o. 4846), 6 4 5  P .2 d  1229
(1982).

C o l l a t e r a l  r e f e r e n c e * .  —  4 5  A m . J u r .  
2d , In to x ic a tin g  L iq u o rs , §§ 416-426 .

48  C .J .S ., I n to x ic a tin g  L iq u o rs ,
§§ 289-296 .

R ig h t  o f  o n e  c h a rg e d  w ith  u n la w fu l  sa le  
o f  in to x ic a t in g  l iq u o r  to  be  in fo rm e d  o f  
,a m e  o r  id e n t i ty  o f  p u rc h a s e r  b e fo re  t r ia l .  

5  A L R  4 0 9 .

C r im in a l  re sp o n s ib ility  o f  p u r c h a s e r  o f  
l iq u o r  so ld  in  v io la tio n  o f  law . 5  A L R  786; 
74  A L R  1110; 131 A L R  1322.

R e v o ca tio n  o f  licen se  in  e x e rc ise  o f  po ­
lice  pow er. 124 A L R  541.

R e v o ca tio n  o f  l iq u o r  lic e n se  o f  o n e  p e r ­
so n  a s  g ro u n d  fo r re fu s a l  o f  l ic e n se  to  a n ­
o th e r .  153 A L R  836.

Sec. 04.16.200. Unlicensed persons, (a) A  person who violates 

AS 04.11.010 is, upon conviction, guilty of a class A  misdemeanor.

(b) A  person who violates AS 04.11.010 in an area where the results 

of a local option election have, under AS 04.11.490 —  04.11.500, pro­

hibited the board from issuing, renewing, or transferring one or more 

types of licenses or permits under this title in the area is, upon convic­

tion, guilty of a class C felony, if

(1) the person has previously been convicted of a violation of AS 

04.11.010;

(2) the sale or offer for sale was made to a person under 21 years of 

age; or

(3) the quantity of alcoholic beverages sold or offered for sale is 12 

liters or more of distilled spirits, 24 liters or more of wine, or 45 liters 

or more of malt beverages.

(c) It is an affirmative defense to a prosecution under (a) of this 

section that no profit was involved in the solicitation or receipt of an 

order for the delivery of an alcoholic beverage. However, the affirma­

tive defense created under this subsection is not available in a prose­

cution of a person charged with selling or offering for sale alcoholic 

beverages to a person under 21 years of age.

(d) Upon conviction of a person of a violation under (a) of this sec­

tion, the court shall impose a minimum sentence of imprisonment of 

not less than 10 consecutive days. The execution of the sentence may 

not be suspended and probation or parole may not be granted until the 

minimum imprisonment provided in this subsection has been served. 

Imposition of sentence may not be suspended except upon the condi­

tion that the defendant be imprisoned for no less than the minimum 

period provided in this subsection.



§ 04.16.200 A l c o h o l i c  B e v e r a g e s § 04.16.200

(e) A  person who sends, transports, or brings alcoholic beverages 

into a municipality or established village in violation of AS 04.11.496 

is, upon conviction,

(1) guilty of a class A  misdemeanor if the quantity imported is less 

than 12 liters of distilled spirits, 24 liters of wine, or 45 liters of malt 

beverages; or

(2) guilty of a class C felony if the quantity imported is 12 liters or 

more of distilled spirits, 24 liters or more of wine, or 45 liters or more 

of malt beverages. (§ 3 ch 131 SLA 1980; am  §§ 12, 13 ch 109 SLA 

1983)

E fffect o f  a m e n d m e n t * .  —  T h e  1983 fo r "1 9  y e a r s  o f  a g e "  in  p a r a g r a p h  (2) o f
a m e n d m e n t s u b s t i tu te d  "21 y e a r s  o f  a g e "

N O T E S  T O

T h i s  s e c t i o n  d o e s  n o t  v io l a t e  e q u a l  
p r o t e c t i o n .  —  P e n a l t i e s  b a se d  u p o n  
q u a n t i ty  a n d  ty p e  o f  a lc o h o lic  b e v e ra g e  do 
n o t v io la te  e q u a l  p ro te c tio n . H a r r is o n  v. 
S ta te ,  C t. A pp . O p . N o . 400 (F ile  No. 
7 407), 6 8 7  P .2 d  332  (1984).

O r  d u e  p r o c e s s .  —  R e s tr ic tio n  o f  th e  
d e fe n se  o f  la c k  o f  p ro fit  to  m isd e m e a n o r  
p ro se c u tio n s  u n d e r  su b se c tio n  (a ) o f  th is  
se c tio n  d o es  n o t  c o n s t i tu te  a  v io la tio n  o f  
d u e  p ro cess ; th e  se c tio n  t r e a t s  a ll  p e rso n s  
c h a rg e d  w ith  fe lo n ie s  a l ik e  a n d . th e re fo re , 
fa irly . H a r r is o n  v. S ta te ,  C t. A pp. O p. No. 
4 0 0  (F ile  N o. 7 4 0 7 ), 6 8 7  P .2 d  3 3 2  (1984).

S ta tu to ry  d is t in c t io n  b e tw e e n  a  m isd e ­
m e a n a n t  a n d  a  fe lo n  b a se d  so le ly  on  th e  
ty p e  a n d  q u a n t i ty  o f  a lco h o lic  b e v e ra g e s  
im p o rte d  d o es  n o t  v io la te  d u e  proceru ; th e  
g r e a te r  th e  v o lu m e  o f  a lco h o lic  b e v e ra g e s  
im p o rte d , th e  g r e a te r  th e  p o te n tia l  fo r 
a b u se , w h e th e r  im p o r ta t io n  is  fo r s a le  o r  
p e rso n a l u se . H a r r is o n  v. S ta te ,  C t. A pp. 
O p. N o. 4 0 0  (F ile  N o. 7407), 687  P .2 d  3 3 2  
(1984).

T h is  s e c t i o n  is  s u b s t a n t i v e  o f f e n s e ,  
a n d  a n  e s s e n t ia l  e le m e n t o f  a  co n v ic tio n  
u n d e r  p a r a g r a p h  (b)(1) o f  th i s  se c tio n  is  a  
d e f e n d a n t 's  p r io r  co n v ic tio n  u n d e r  A S 
0 4 .1 1 .0 1 0 . M o rg an  v. S ta te ,  C t. A p p . Op. 
N o. 2 4 4  (F ile  N o. 6805). 6 o l  P .2 d  1102
(1983).

W ere  c o u r ts  to  c o n s tru e  su b s e c tio n  (b) o f  
th i s  se c tio n  a s  m e re ly  a  s e n te n c e  e n h a n c e ­
m e n t  p ro v is io n , t h e  s t a te  w o u ld  b e  a b te  to  
c o n v ic t a  d e f e n d a n t  o f  a  fe lo n y  w h ile  com ­
p le te ly  c ir c u m v e n t in g  b o th  t h e  g r a n d  ju r y  
a n d  th e  t r ia l  ju r y  on  th e  is s u e s  o f  w h e th e r  
th e  a lle g e d  o ffense  o c c u rre d  in  a  local op­
tio n  a r e a ,  w h e th e r  i t  in v o lv e d  a  s a te  o r  an. 
o ffe r to  se l l  to  a m in o r, w h e th e r  i t  in ­

su b s e c tio n  (b) a n d  in  su b s e c tio n  (c). 

D E C IS IO N S

volved  a  s a le  o r  a n  o ffe r  to  s e l l  a  s u b s ta n ­
t i a l  q u a n t i ty  o f  sp ec ific  b e v e ra g  -s, a n d /o r  
w h e th e r  th e  a c c u se d  h a d  a  p r io r  A S 
0 4 .1 1 .0 1 0  co n v ic tio n . M o rg a n  v. S ta te ,  C t. 
A pp. O p . N o. 2 4 4  (F ile  N o . 6 8 0 5 ), 661 P .2 d  
1102  (1983).

C o n v ic t i o n  a n d  s e n t e n c e  a f f i r m e d .  
—  S ee  A z z a re l la  v. S ta te ,  C t. A pp. O p . N o. 
4 9 0  (F ile  N o. 7 0 5 0 ), P .2 d  (1985).

S e n t e n c e  m o d i f i c a t i o n .  —  A  t r ia l  
ju d g e  w h o  s e n te n c e d  a  w o rs t  o ffe n d e r  to  
tw o  m a x im u m  c o n se c u tiv e  te r m s  o f  o n e  
y e a r  fo r c o n v ic tio n  o f  o n e  c o u n t o f  s e l lin g  
a lco h o lic  b e v e ra g e s  w ith o u t  a  l ic e n s e  a n d  
o n e  c o u n t o f  p o sse ss io n  o f  a lc o h o lic  b e v e r ­
a g e s  fo r s a le  in  a  local o p tio n  a r e a ,  w ith  
2 7 5  d a y s  o f  th e  f i r s t  s e n te n c e  su s p e n d e d , 
w a s  c le a r ly  m is ta k e n  in  im p o s in g  co n sec ­
u tiv e ly  th e  u n a u s p e n d e d  p o r tio n  o f  th e  o f­
f e n d e r ’s j a i l  te r m  for s e l lin g  a lc o h o lic  b e v ­
e ra g e s  w i th o u t  a  lic e n se , w h e re  th e  ju d g e  
sp e c if ic a lly  c o m m e n te d  a t  s e n te n c in g  t h a t  
th e  c h a n c e s  fo r th e  o f fe n d e r 's  r e h a b i l i ta ­
t io n  se e m e d  good a n d  t h a t  th e r e  w a s  no 
re a s o n  to  b e lie v e  th e  o f fe n d e r  w o u ld  be  
in c lin e d  to  r e su m e  a  c r im in a l  l ife s ty le . In  
o rd e r  to  im p o se  c o n s e c u tiv e  s e n te n c e s  
t h a t  ex cee d  th e  m a x im u m  s e n te n c e  fo r th e  
s in g le  m o s t  s e r io u s  c o u n t, th e  s e n te n c in g  
c o u r t  m u s t  e x p re s s ly  f in d  t h a t  th e  fu ll 
te rm  o f  im p r is o n m e n t  is  n e c e s sa ry  fo r  th e  
p ro te c tio n  o f  th e  p u b lic . 1’e ru s k i  v. S ta te ,  
C t. A pp. O p. N o. 5 6 8  (F ile  N o. A -956), 711 
P .2 d  5 7 3  (1985).

J a i l  s e n t e n c e  i n a p p r o p r i a t e .  —  
W h e re  a n  a i r  ta x i  o p e ra to r  flew  p a s s e n ­
g e r s  w ho  h n d  a lc o h o lic  b e v e ra g e s  in to  a  
v i l la g e  w h e re  im p o r ta t io n  o f  alcoho lic  
b e v e ra g e s  is  u n la w fu l ,  a  j a i l  s e n te n c e  w as 
n o t  a p p ro p r ia te  w h e re  th e  m isd e m e a n o r
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C O N TIN U A TIO N  oP FISCAL NOTE ANALYSIS 

For Bill/Resolution No. SB 51_____

T h i s  b i l l  a m e n d s  AS 0 4 . 1 6 . 2 0 0 ( b )  b y  r e c l a s s i f y i n g  t h e  i l l e g a l  
s a l e  o f  a l c o h o l i c  b e v e r a g e s  f r o m  a  c l a s s  A m i s d e m e a n o r  t o  a  c l a s s  C 
f e l o n y .

A t o t a l  o f  45  s u c h  v i o l a t i o n s  w a r e  r e f e r r e d  t o  t h e  d e p a r t m e n t  
l a s t  y e a r  f o r  p r o s e c u t i o n .  A b o u t  o n e - h a l f  o f  t h o s e  r e p o r t e d  v i o l a t i o n s  
o c c u r r e d  i n  t h e  B e t h e l  s e r v i c e  a r e a .

A l t h o u g h  t h i s  c h a n g e  w i l l  r e q u i r e  some a d d i t i o n a l  w o r k  o n  o u r  
p a r t ,  p r e p a r i n g  t h e s e  c a s e s  f o r  g r a n d  j u r y ,  t h i s  a d d i t i o n  d o e s  n o t  
w a r r a n t  f i s c a l  n o t e  c o s t s  b e c a u s e  o f  t h e  s m a l l  n u m b e r  o f  c a s e s  i n v o l y e d .  
O u r  e s t i m a t e  a s s u m e s  t h a t  t h e  s a m e  e n f o r c e m e n t  p a t t e r n  w i l l  c o n t i n u e .  
H o w e v e r ,  i f  p o l i c e  a g e n c i e s  s u b s t a n t i a l l y  i n c r e a s e  t h e i r  e n f o r c e m e n t  
a c t i v i t i e s ,  b e c a u s e  o f  t h e  i n c r e a s e d  p e n a l t i e s  a v a i l a b l e  f o r  f e l o n s ,  i t  
may b e  n e c e s s a r y  t o  r e q u e s t  i n c r e a s e d  a p p r o p r i a t i o n  a t  a  l a t e r  t i m e .  I n  
a n y  e v e n t ,  t h e  d e p a r t m e n t  w i l l  n o t  b e  a b l e  t o  r e s p o n d  t o  a  m a r k e d  
i n c r e a s e  i n  t h i s  a r e a  a t  t h i s  t i m e  d u e  t o  t h e  s e r i o u s  b u d g e t  s h o r t f a l l s  
i t  now f a c e s .

p a g e  1 _  of



T IT LE : "Ar. Act relating to alchol." CONTACT: Maj. Walter J. Gilmour
Acting Director

BILL NO: SB 51 DATE: 1/26/87

The Division of Alaska State Troopers supports passage of this 

legislation.

This legislation changes the current statute to reflect a concern over 

continuing violations over local option laws by making violators 

subject to a class C felony, regardless of previous convictions or age 

of the perpetrator.

Although no additional enforcement effort is anticipated as a result 

of the passage of this legislation, it will provide a stronger 

disincentive to violate the local option elections.

Acting Commissioner



STATE OF ALASKA 1987 L E G I S L A T I V E  SE SS ION 

FISCAL NOTE

Bill Version: _ S B j n  

P u b l 1 sh D a t e :

R E O U E S T ___________________________________________

Revision Date: __________________________________  Ag en cy Affected: _Publj_c_Safetv

Title: _"A n_Ac t _r e]_a t^n£_ t o_a^c oho_K ̂ ___  BRU: _A la s k a_S t a te_T r oooe r s

Sponsor: _Se n_;__Bi_n k 1_ey_________________________ C o m p o n e n t s  : _D£tachments_and_C^J_. B ,

RcquestorT'Tenate State’ AffalrS "Narcotics

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars

O P E R A T 1NG

FY 87 FY 88 FY 89 FY 90 FY 91 FY 92

PE R S O N A L  SERV ICE S

t r a v I l

CO N T R A C T U A L

SUPP LIE S

EOUIPMENT

LAND 4 ST RU C T U R E S

C R A N T S a  c l a i m s

MI S C E L L A N E O U S

TOTAL O P E R A T I N G 0 o I  0 0 0 0

t~; capTtal t o ]  r : : : i : ___ ozzzzizzz_z°___ izzzzziizzzzi

IZZZZiilZItlylZZZZZZZZZZZIZZZZZZZZZZIZZZZZZZZZZIZZZZZZZZZZIZZZZZZZZZZIZZZZZZZZZZIZZZZZZZZZZI
FUNDING: (Thousands of Dollars)

CEIIERAL FUNDS 0 0 0 0 0 _ _ 2 _____I

FEDERAL FUNDS

OTHER

____________

TOTAL

POSITIONS:

FU LL -TI ME 0 0 0 0 0 0

P A RT - T I M E

TE MP ORA RY

ANALYSIS: (Attach a separate page If necessary)

No fiscal impact Is anticipated.

Prepared b y :  Franc^_s_CJ_ _ A l _ n

Division: Alaska State Troopers

' J i C u

Approved by C o m m l s i l o n e r t __

Agency: _Pub l ^ c _ S a f e t £ ______________________ _____

Di s t rib uti on (by preparer):

L e g i s la tiv e Finance 

Le gi sla tiv e Sp onsor 

Roquosto r

Office of Ma na g e m e n t  and Budget 

Impacted Agoncy( les )

Senate Se cr e t a r y

l \ r * Q  I,

P h o n e : __ 2§2l!>6?1

Date: ” 7/26787"

Date: 1-AWV-fW- ->/*■>/ f 7

page o f




