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NAKNEK ELECTRIC A SSO C IA TIO N , IN C
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Novembe r 1. 1985

Rep. A d e lhei d Herrmann 
P.O. Box 63 
Naknek, AK 99633

Sen. Fred Zharoff 
P.O. Box 405 
Kodiak, AK 99615

RE: STA TUATE C O M P L I A N C E  T O  F I N A N C I A L  RESPONSIB ILITY

Your Honors Herrm ann & 2haroff:

This past and p r e vious year e x t r e m e  p r o blem  has arisen with 
this Association, Nakne k E l e ctric Associa tion, (N.E.A.) and 
our n e ighboring cooperative, N u s h a g a k  E l e ctr ic Cooperative, 
(N.E.C.) and the Alaska D e p a r t m e n t  of Environm ental C o n­
servation. (D.E.C.)

Complian ce s atisf a c t i o n  w i t h  the D e p a r t m e n t  to Section 1 as 
46.04.040 (e) "Financial R e s p o nsibility" as formed in the law 
provides a very c o n s t r a i n i n g  e l e m e n t  for a small rural utility 
to provide $1,000,000 in financial responsibility, or bonding, 
or assurity.

We are put into this situ ation due to our geographic and e c o n­
omic location. With the r e q u i r e m e n t s  of p r o v i d i n g  economic 
and reliable electric service to our given service areas, we 
must have fuel; our fuel r e q u i r e m e n t  c o nsti tutes near 50% of 
our production costs.

In an effort to reduce our costs large v o lume s t o r a g e  vessels 
have been c o n s t r u c t e d  by our respec t i v e  utilities to facilitate 
bulk fuel procu r e m e n t  by joint bidding. One time a y e a r  we 
have delivery in our ice bound ports p r o v i d i n g  a year round 
supply along with reducing the e x p o s u r e  of h a n d l i n g  fuel 
several times a year outsid e of our property.

The net result has brought down fuel costs per gallon to .8714 
for this years fuel. This saving redu ced the d e l i v e r e d  k i l o­
watt hour by . 02*j<? for each d e l i v e r e d  k i l o w a t t  hour to the 
consumer. Likewi se the first 750 k i l o w a t t  hours cap for 
Power Cost E q u a l i z a t i o n  (PCE) has r e a lized the same reduction 
of .02*sC, saving the PCE fund $168,885 for the two cooperatives. 
This saving is for the State of A las ka by prud ent action of 
the cooperatives.
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N o w  then, the D.E.C. comes forth w i t h  unbe nding rules, r e g­
ulations, and law forcing e x p enditure s for p r e mium of u n­
obtainab le insurance and or s urity bonding, irrevocable line 
of credit or proof of financial responsibility; of course, 
the last being the most desirable but h e r e t o  unobtainable.
If we do not have one of the prev ious required surities we 
are outside of the law and s u bject to severe penalty as well 
as being unable to ob tain the n e c e s s a r y  permit to off load

This year, after spending nearly 10 months searching the 
insurance market, (even from firms s u g g ested by D . E . C . , 
which incidentally flatly denied o r  did not respond to our 
broker) we were able to p r o v i d e  D.E.C. with unconventional 
one time surity for this years fuel off loading at our 
facilities. We have been put on n otice that the same 
coverage will not be available next year. We, too, a n­
ticipate conventional u n d e r w r i t i n g  will not be available 
n or will we be able to prove to s a t i s f a c t i o n  our financial 
r e s p onsibility to the u n b e n d i n g  D.E.C.

The law as w r i t t e n  seems to be d i r e c t e d  to non-permanent 
princi pals in the business of transp o r t i n g  fuel rather than 
p e r m a n e n t  facilities such as ours. (N.E.A. and N.E.C.)
These two cooperatives have J.aken due and concerned steps to 
build the best fuel and servic e systems we could with 
total attention to safety and integrity.

We and all utilities have ever y inten t i o n  of continued 
existence with address to our responsibilities. What we 
are saying is, if we have a spill, we most ce rtainly will 
clean it up withou t the c onst r a i n t s  of the law imposing 
financial burden upon us, and more im portant yet, all of 
our consumers are members of the community, and our m e m bers 
derive their livelihood from the sensitive fishery e n v i r o n­
men t  and will see to it that w e  c lean up any spill which may 
occur.

With all this discourse, hopefully, the stage is set to 
request  your legislative efforts to ame nd Section 1 & 2 
of AS. 46.04.040 (e) to read as attached.

If you have questions with our request for legislation, 
please feel free to contact us.

Sincerely,

fuel.

CEF/sp

cc: Dave Hutchens, Executive Director, A.R.E.C.A.
Roger Kemppel, N.E.A. & N . E . C . , counsel 
KEMPPEL, HUFFMAN, & G IN DER



N U S H A G A K  E L E C T R IC  C O -O P E R A T IV E , I N C .

P. 0. BOX 350 . DILLINGHAM, ALASKA 99376 . AREA CODE (907) 842*5251

January 28, 1987

Senator Fred Zharoff
Representative Adel held Herrmann

Thank you for giving us the opportunity to share some thoughts with
you this date. Unfortunately I have a prior commitment and so will
not bo a b l o  to communicato with you in person bu t h o p e f u l l y  this

short note will be better than nothing.

There are two major issues that are of concern to Nushagak Electric
as well as to most of the rest of the rural utilities to some degree.

1. As you are well aware, the PCE program has been of tremendous 
benefit to the rural areas for tfteCTast five years or so. It has 
alleviated nearly 20 million dollars of annual energy costs to 
rural consumers. There is no doubt that it has had a large 
beneficial impact.

I s u s p e c t  ho we ver that *ika all o t he r good things it m u st be

reduced 1n order to accommodate the impact of reduced oil reve­
nues accruing to the State. My first reaction was to simply 
reduce the coverage across th '^oard I.E., reduce the amount of 
KWH subsidized to all present ’pients. After some thought 
however, I believe it would be *.tr to limit the PCE program 
to residential consumers only w ;wo exceptions: community 
water and community sewer faci 11,. .. These services are vital
and essential to every community i , they do need power to oper­

ate effectively.

In closing I do believe that all P'E recipients should utilize
the same cap on KWH covered. This would eliminate the potential

for tying a community facility that is not essential to the 
electric service for water or sewer facility. Some communities 

are supporting pool halls, ski tows, laundromats, etc. and while 
these activities may be classified as worthwhile, they would 
hardly be classified as essential.

2. The second issue involves the financial responsibility Insurance 
required for "terminal operators" as outlined in AS 46.04.040.
This statuteadversely Impacts Naknek Electric, Nushagak E1octric, 
the City of Nome and Kotzebue Electric because it requires tnaw 
"terminal operators" I.E., those entities having oyer 10,000 
barrels of fuel storage to purchase financial responsibility

- Page 1 of 2 -
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Insurance for the trans-shipment of fuel oil across the dock to the 
tank farm.

For Naknek Electric and Nushagak Electric, this process takes about 

36 hours each and in 1986 we each had to buy insurance costing $10,400 
to comply with the statute. This cost each one of Nushagak Electric 
consumers about $10.00 each.

This issue was raised 1n HB 628 which was sponsored by Herrmann and 
Adams last year. Unfortunately it did not go anywhere. However the 
problem i: still with us. It seems to me that the statute was orig­
inally intended for oil terminals and shippers who may have been 
characterized as being of a more temporary nature. We, the utilities, 
are not temporary;— We are a permanent part uf tim coiwiarrlly and pro­
viding a necessary community service. In doing this, we have complied 
with all Federal and State regulations relevant to fuel handling.

The U.S. Coast Guard oversees our fuel loading process. With all of 
the precautions taken, I find it difficult to reason why the State 
Statutes should require these rural communities to provide evidence 
of financial responsibility whan they are least capable of doing so 
and when the U.S. Government does not require it.

Thank you again for your time and consideration of our concerns. I 
know I speak for all of the NEC Board of Directors and Membership of 

the Co-operative when I wish you a productive session this year 1n 
Juneau.

Yours very truly

DAVID F. B0UKER 
Manager

- Page 2 of 2 -
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ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. FIREWEED LANE • SUITE 301 
ANCHORAGE, ALASKA 99503 • (907) 276-3235

J a n u a r y  1 5 ,  1 9 8 6

R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V (MS 3 1 0 0 )
J u n e a u ,  A l a s k a  9 9 3 1 1

D e a r  R e p r e s e n t a t i v e  H e r r m a n n :

L a s t  N o v e m b e r ,  C l a u d e  F r a n k e  a n d  D a v e  S o u k e r  w r o t e  y a u  a b o u t  a 
p r o b l e m  t l e y  w e r e  h a v i n g  —  a n d  e x p e c t i n g  t o  g e t  w o r s e  —  c a u s e d  
b y  a s t a t u t o r y  r e q u i r e m e n t  t h a t  t h e y  b u y  s t r i c t  l i a b i l i t y  
i n s u r a n c e  f o r  o i l  s p i l l s .  B o t h  NEC a n d  NEA h a v e  i n c r e a s e d  t h e i r  
f u e l  s t o r a g e  c a p a c i t y  i n  r e c e n t  y e a r s  i n  o r d e r  t o  b u y  
c o m p e t i t i v e l y  p r i c e d  o i l  a n d  s t o r e  i t  t h e m s e l v e s .  I t  w a s  
i n c r e a s i n g  t h e i r  t a n k  c a p a c i t y  a b o v e  1 0 , 0 0 0  b a r r e l s  t h a t  m a k e s  
t h i s  s t a t u t e  a p p l y  t o  t h e m .

F o r  1 9 3 5  we w e n t  t h r o u g h  g r e a t  d i f f i c u l t y  t o  f i n d  a  w a y  t o  h e l p  
t h e s e  t wo  s m a l l  c o o p s  c o m p l y  w i t h  t h e  l a w .  T h e i r  r e g u l a r  p o l i c y  
f o r  g e n e r a l  l i a b i l i t y  i n s u r a n c e  i s s u e d  Dy t h e  ARECA I n s u r a n c e  
E x c h a n g e  p r o v i d e d  $ 5 0 0 , 0 0 0  o f  o i l  s p i l l  i n s u r a n c e .  T h e r e  w a s  no  
o t h e r  o i l  s p i l l  l i a b i l i t y  i n s u r a n c e  a v a i l a b l e  f o r  t h e m  t c  b u y  a t  
a n y  p r i c e .

To g e t  t h e  a d d i t i o n a l  $ 5 0 0 , 0 0 0  i n  c o v e r a g e  f o r  t h e m ,  w h a t  we h a d  
t o  d o  w a s  t o  g e t  t h e m  t o  i n d e m n i f y  t h e  E x c h a n g e  a n d  p o s t  a n  
i r r e v o c a b l e  l e t t e r  o f  c r e d i t  p a y a b l e  t o  t h e  E x c h a n g e  t o  c o v e r  
c o s t s  o f  o i l  s p i l l s  b e t w e e n  $ 5 0 0 , 0 0 0  a n d  $1 m i l l i o n ,  a n d  t h e

t h e  e x p e n s e s  i n c u r r e d  by t n e  L ' x c n a n g u  f o r  s e t t i n g  i t  u p .  v;uc:*, 
r i m p o r t a n t l y ,  t a i s  a p p r o a c h  t i e d  u p  a m n * ' r  p ^ r t  ' i  t ; ; e : r  

c r e d i t  c a p a c i t y  w n i c n  t h e n  c o u l d  n o t  be u s o u  i r r n o r m a l  e a s i n e s s
r e  J  a : r  e.uen t  s  .

- o r  I r d u ,  e v e n  t .ne ARECA I n s u r a n c e  J x c n a n g e  a mpi  o t  e l  /  a 
t o  p r o / i d e  o i l  s p i l l  i n s u r a n c e  b e c a u s e  i t  i s  n * t  p - s s i s l e  i  
t** b u y  r e i n s u r a n c e  c o v e r i n g  o i l  s p i l l s .  T r . i s  m e a n s  
w a y  f o r  NEC a n d  NEA t o  c o m p l y  w i t h  t o e  i a w  i s  y  t b  
c u m b e r s o m e  a n d  e x p e n s i v e  p r o c e s s  o f  r e t a i n i n g  : h

» »• •«. • a . • •• •
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d e m o c r  ac y i n  a c t  i o n



entire risk of _the__$l million policy limit, and., have the Exchange., 
issue the $1 million policy. But this would use nearly their
entire line of credit! They  might not even be able to borrow the
money to buy the fuel which they would have sole responsibility
to clean up if they spilled some of it.

This is an. absurd situation which requires a legislative solution 
this session. Claude and Dave sent you a draft providing an easy 
way of resolving the problem. Our idea is that a c ertificate  of 
public c onven ience and nece ssity for a utility should be proof in
itself of financial responsibility. A utility isn't going
anywhere. If a spill occurs, they will still be there and have 
the financial ability to pay for the clean up.

After consulting with the a t t orney who drafted it, I have 
slightly reorganized the proposed s t a t utory  amendment. We hope
you will introduce a bill to resolve the problem being
experienced by NEC and NEA and push it through to passage.

Sincerely,

David Hutche ns 
Executive Director

DH/CF

cc C l a u d e  Franke, NEA 
Dave Bouker, NEC
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Oil Spill Financial R e s p o n s i b i l i t y  Requ i r e m e n t s

1. W h o  m u s t  p r o v e  f i n a n c i a l  r e s p o n s i b i l i t y  fo r p o t e n t i a l  o i l  
spills.

AS .,6.0 4.0 40 (a) - E v e r y o n e  w h o  o p e r a t e s  an o i l  t e r m i n a l  
facility.

AS 46.04.120(11) d e f i n e s  o i l  t e r m i n a l  f a c i l i t y  as a n y o n e  
who transfers, processes, refines or stores o il on or 
near water.

AS 46.04.050 e x e m p t s  f a c i l i t i e s  w i t h  l e s s  t h a n  1 0 , 0 0 0  
b a r r e l s  of stor age capacity.

2. L i a b i l i t i e s  for which f i n a n c i a l  r e s p o n s i b i l i t y  must be proved.

18 A A C  20.035 r e q u i r e s  p r o o f  of f i n a n c i a l  a b i l i t y  to 
respond to d a m a g e  for e a c h  p o l l u t i o n  incident c o v e r e d  
b y  A S  46.04.040(i)

AS 46.04.040(i) s imply r e f e r s  to the following:

AS 46.03.760(e) - L i a b i l i t y  to the s t a t e  for f u l l  
amount of d i r e c t  and indirect c l e a n u p  costs.

AS 46.03.822 - S t r i c t  l i a b i l i t y  ( w i t h o u t  r e g a r d  to 
f a u l t )  f o r  d a m a g e s  to p e r s o n s  o r  p r o p e r t y  
(public or p r i v a t e )  r e s u l t i n g  from an oil s p i l l  
u n l e s s  the o p e r a t o r  can p r o v e  the s p i l l  r e s u l t e d  
from an act of war, i ntentional  or n e g l i g e n t  act 
of a n  u n r e l a t e d  t h i r d  p a r t y ,  n e g l i g e n c e  b y  t h e  
U.S. G o v e r n m e n t  or State of Alaska, or an A c t  of 
God.

AS 46.03 •758 - L i a b i l i t y  to the s t a t e  for p e n a l t i e s  
of:

$10.00 p e r  g a l l o n  of o i l  in fresh water;

$2.50 per g a l l o n  of oil in an estuary;

$ 1 . 0 0  p e r  g a l l o n  o f  o i l  in u n c o n f i n e d  
saltwater.

P e n a l t i e s  c a n  b e  m u l t i p l i e d  b y  5 a s
p u n i t i v e  damages.

AS 46.03.760(a) - L i a b i l i t y  to the s t a t e  for c i v i l  
p e n a l t i e s  o f  $ 5 0 0  to $ 1 0 0 , 0 0 0  for a v i o l a t i o n  
and $ 5 , 0 0 0  p e r  d a y  for e a c h  d a y  the v i o l a t i o n  
continues.



Amount of f i n a ncial r e s p o nsibility which m u s t  be proved.

AS 4 6 . 0 4 . 0 4 0 ( a )  r e q u i r e s  $ 1 0  p e r  b a r r e l  o f  s t o r a g e
ca p a c i t y  or $1 m i l l i o n ,  w h i c h e v e r  is greater.

H o w  an o p e r a t o r  can prove financial r e s p o n s i b i l i t y .

18 A A C  2 0 . 0 4 5  - P o s s e s s i o n  o f  , F e d e r a l  M a r i t i m e
C o m m i s s i o n  certificate. Not a p p l i c a b l e  to utiliti es.

18 A A C  2 0.055 - S e l f - i n s u r a n c e .  T o  q u a l i f y ,  a n  o p e r a t o r  
m u s t  m a i n t a i n  "working c a p i t a l  and net  worth" in the 
a m o u n t  required  in AS 46.04.040(a)-(c) —  ($1 million). 
In t h e  S t a t u t e ,  AS 46.04.040(a), t h e  t e r m  " w o r k i n g  
c a p i t a l  a n d  n e t  w o r t h "  a r e  n o t  u s e d .  T h e  S t a t u t e  
s peaks of "ability to respond."

18 A A C  2 0 . 0 6 5  - I n s u r a n c e .  U n d e r w r i t e r  m u s t  b e  an 
a d m i t t e d  c a r r i e r  or a p p r o v e d  b y  t h e  D i v i s i o n  of 
I n s u r a n c e .  T h e  p o l i c y  m u s t  b e  w r i t t e n  o n  a n  
o c c u r r e n c e  p o l i c y  form.

18 A A C  2 0 . 0 7 5  - S u r e t y  B o n d .  T h e  s u r e t y  m u s t  be
r e g i s t e r e d  to d o  b u s i n e s s  in A l a s k a ,  p o s s e s s  a 
c u r r e n t  U.S. c e r t i f i c a t e  a n d  h a v e  s u f f i c i e n t  
u n d e r w r i t i n g  capacity.

18 AAC 20.085 - Guaranty. This p e r m i t s  some o t h e r  e ntity 
to q u a l i f y  as a s e l f - i n s u r e r  a n d  t h e n  g u a r a n t e e  the 
operator's f i n a nc ial re sponsibilit y.

Criminal p e n a l t i e s  for violations.

AS 46.03.790

(a) V i o l a t i o n  is a Class B m i s d e m e a n o r .

(b) W i l f u l l  vi olation is a C l a s s  A  m i s d e m e a n o r .

(c) Each day of viola t i o n  is a s e p a r a t e  violation.



CORROON & BLACK, INC.

February 6, 1986

4220 "B" Street 
Anchorage, Alaska 99503 

907-562-2266 Telex: 25-109

David Hutchens 
Chairman
A R E C A  Insurance Exchange
237 East Fireweed Lane, Suite 301
Anchorage, AK 99503

RE: Pollution Liability

Dear Dave,

Pursuant to your request for current information on the a v a i l­
ability of Pollution Liability c o v e rage for Alaska risks r e­
quired to p r ovide  proof of financial respon s i b i l i t y  for oil 
pollution for "Fuel Storage Facilities", in compliance with 
Alaska Statute Sec. 46.04.040(e) and 18AAC 20.065, here are my 
findings after contacting various carriers and brokers, in­
cluding those insurance underwriters and brokers who have c u r­
rent active policies.

(1) Lloyds of London & various companies - This market 
does not offer on-shore P o l l ution coverage and 
has not done so since 1983.

(2) Employers Mutual C a s u a l t y  Co. - This market does not 
write monoline Pollution L i a b ility coverage.
They are a member of the Poll ution Liability I n s u r­
ance Association (PLIA) and o n l y  offer Pollution 
L i a b ility coverage in c o n j u n c t i o n  w i t h  other lines 
of coverage (Property, G e n e r a l  Liability, and B u s i­
ness A u t o . ) Further inform a t i o n  revealed that they 
do not write this coverage in Alaska although they 
are an admitted carrier in the state of Alaska.

(3) National Union Fire Insurance Company of Pittsburgh, 
Pa. - This is the only insurance carrier that I
was able to confirm is still affo rding monoline 
Pollution Liability coverage for on-shore storage 
facilities. Their form does not comply with Alaska 
Statute unless endorsed to provide  Defense Costs for 
plaintiff's attorneys as a s u ppleme ntal limit. Basic 
form includes Defense Costs within the Aggregate 
Limits of Liability. Further, their form does not

Insurance Surety Bonds Consultants
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comply w i t h  Alaska Statute unless amended to remove 
the exclusions p e r t a i n i n g  to resultant Prop erty 
Damage to: (a) P r o p e r t y  owned or occupied or r e nte d 
to the Insured, (b) Property  used by Insured, or
(c) Property in the Care Custody or Control of the 
Insured or as to w h i c h  the Insured is for any p u r­
pose exercising p h y s i c a l  control.

It is e x t r emely u n l i k e l y  that this carrier wo uld 
remove these s t a n d a r d  exclusions pertaining to damage 
occurring to and on the I n s u r e d’s premises, including 
the cost of clean-up.

(4) Midlands Insurance Company, Inc. - This p a r t i c u l a r  
insuror has an A. M. Best's "Omitted" rating. The 
financial s e c u r i t y  of this market is questionable. In 
contacting this carrier, I was advised that they are 
no longer a Po llution L i a b i l i t y  coverage market.

In summary, 97% of the c a p a c i t y  pre vio u s l y  available has 
disapp e a r e d  during the last 12 months. The premiums for P o l l u­
tion Liab i l i t y  coverage have sky rocketed up to 1000%. There is 
only one available monoline Pollution Liability market w r iting 
in Alaska. This carrier is Natio nal Union Fire Insurance 
C o mpany of Pittsburgh, Pa. w i t h  an A. M. Best rating of A+ XV. 
They have recently announced that as of December 1985 they do 
not want to write risks that are pri ma r i l y  tank oriented. 
Therefore, availabi lity is questi o n a b l e  since their recent 
announcement. If even available, the terms offerred are subject 
to $250,000 minimum deductible at a cost indication of between 
$40,000 - $250,000. Limits available, if offerred, are up to 
$ 1 0 , 0 0 0 , 0 0 0 .

Further ch ecking found that there is a Pollution Liabi l i t y  
Insurance Association, r e f e r r e d  to as PLIA, with a p p r o x i m a t e l y  
18 m emb er insurors, including but not limited to, Employers 
Mutual C a s u a l t y  Company, Chubb Insurance Group, U. S. Fire, C r u m  
& Forestor, Ranger, Century, and Industrial Indemnity. U n f o r­
tunately, a lot of these insurors do not write in A l aska and all 
m e m b e r  companies require the s uppor t i n g  lines of coverage 
(Property, General Liability, and Business Auto) be w r itten w i t h  
them to consider e n t ertaini ng Pollution placement.

We have also explored the p o s s i b i l i t y  of purchasing a S urety 
Bond or Financial Guaranty  as another means of p r o v i d i n g  proof 
of financial responsibility. Neither of these two means are 
true insurance, but rather an immediate remedy to a demand for 
payment should a loss occur. The ultimate r esponsibility for
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the loss is still born by the individual utility, since this is 
r e a l l y  a pass-thro ugh coverage v i a  the indemnity requirement of 
the Bond or Guaranty.

The p r e m i u m  for such coverage is v e r y  expensive and at times 
e qual to the Bond limit or G u a r a n t y  required, plus the cost of 
the Bond. With the d e t e r i o r a t i n g  experience on this type of 
bonding, the number of carriers w i l l i n g  to write are limited, 
and those who write the coverage are very expensive.

I hope that m y  findings will be helpful to you in presenting the 
P o l l ution  Lia bility coverage options available, or the lack 
thereof, for your member utilities.

Sincerely,

/'joe Piccione, CPCU 
. ^ M a r k e t i n g  Manager

J P : sd

Attach ment

cc: W a y n e  Brown
N ancy Jo Brown



ALASKA RU RA L ELECTRIC CO O PERATIVE  
ASSO CIATIO N, IN C .

237 E. FIREWEED LANE • SUITE 301 
ANCHORAGE, ALASKA 99503 • (907) 276-3235

F e b r u a r y  21, 1986

R e p r e s e n t a t i v e  M i k e  Davis, C h a i r m a n  
H o u s e  S p e c i a l  C o m m i t t e e  on Oil & G a s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V  (MS 3100)
Juneau, A l a s k a  99811

D e a r  Mike:

As I i n d i c a t e d  in our brief c o n v e r s a t i o n  y e s t e r d a y  afternoon, 
we w o u l d  r e a l l y  l i k e  to g e t  HB 628 m o v i n g  and hope y o u  w i l l  s c h e d u l e  
i t  a t  t h e  e a r l i e s t  o p p o r t u n i t y .  T h i s  l e t t e r  is in r e s p o n s e  to a 
r e q u e s t  f r o m  J o n a t h a n  for a d d i t i o n a l  information.

E n c l o s e d  is a c o p y  of m y  l e t t e r  to R e p r e s e n t a t i v e  H e r r m a n n  
a s k i n g  t h a t  t h i s  k i n d  of l e g i s l a t i o n  b e  i n t r o d u c e d .  It g i v e s  t h e  
b a c k g r o u n d  to t h e  p r o b l e m ,  s p e c i f i c a l l y  f o r  N a k n e k  E l e c t r i c  a n d  
N u s h a g a k  E l e c t r i c .  B o t h  a r e  c o o p e r a t i v e s  a n d  m e m b e r s  of o u r  
o r g a n i z a t i o n .

A l s o  e n c l o s e d  is a c o p y  of c o r r e s p o n d e n c e  f r o m  G l e n  A d a m s ,  of 
the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n ,  s u g g e s t i n g  some o t h e r  
p l a c e s  to l o o k  f or m e a n s  of c o m p l y i n g  w i t h  t h e  s t a t u t e .  W h e n  I 
r e c e i v e d  t h e  l e t t e r  f r o m  G l e n ,  I g a v e  a c o p y  to o u r  i n s u r a n c e  
c o n s u l t a n t  and broker, C o rr oon & Black, D a w s o n  and Company. After 
t h e y  c h e c k e d  o u t  e a c h  s u g g e s t i o n ,  J o e  P i c c i o n e  w r o t e  m e  a l e t t e r  
d e t a i l i n g  t h e i r  f i n d i n g s .  A c o p y  o f  t h i s  l e t t e r  is e n c l o s e d .  It 
i n d i c a t e s  c o n c l u s i v e l y  that in today's i n s u r a n c e  market, c o m p l i a n c e  
is s i m p l y  impossible.

J o n a t h a n  a l s o  asked w h i c h  u t i l i t i e s  h a v e  this p r o b l e m ,  w h a t  are 
their tank capacities, and how often do they f i l l  their tanks.

At present, N u s h a g a k  E l e c t r i c  and N a k n e k  E l e c t r i c  are the o n l y  
u t i l i t i e s  w h i c h  h a v e  had d e a l i n g s  w i t h  DEC on this issue. K o t z e b u e  
E l e c t r i c  a l s o  has new tank c a p a c i t y  s u f f i c i e n t  to b r i n g  them into 
the same p r o ble m, but DEC has not y e t  m a d e  an issue of it with them. 
N o m e  J o i n t  Utilities, a m u n i c i p a l  u t i l i t y ,  is n e g o t i a t i n g  to l e a s e  
t a n k  s p a c e  to u s e  in 1986. If t h e i r  n e g o t i a t i o n s  a r e  s u c c e s s f u l ,  
t h e y  w i l l  h a v e  s u f f i c i e n t  c a p a c i t y  to f a c e  the s a m e  p r o b l e m .  (I 
hope that my responding f u l l y  to Jonatha n's q u e s t i o n s  w i l l  not c a u s e  
p r o b l e m s  for K o t z e b u e  or Nome.)

D E M O C R A C Y  IN A C T IO N
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T h e  t a n k  c a p a c i t i e s  f o r  t h e s e  f o u r  u t i l i t i e s  w i l l  v a r y  f r o m  
a p p r o x i m a t e l y  20,000 to 35,000 barrels. T h e y  t y p i c a l l y  f i l l  their 
tanks o n l y  o n c e  a year. That is w h y  they n e e d  so m u c h  tank capacity 
in these i c e - b o u n d  communities.

W e  u n d e r s t a n d  that DEC has o f f e r e d  to "look the other way," but 
e v e n  a n o n - w i l l f u l  v i o l a t i o n  of t h i s  s t a t u t e  is a C l a s s  B M i s d e ­
meanor. Each d a y  of n o n - c o m p l i a n c e  is a s e p a r a t e  violation. this 
is a serious b u s i n e s s  that s i m p l y  m u s t  be r e s o l v e d  l e g i s l a t i v e l y .

T h a n k  y o u  f o r  y o u r  i n t e r e s t .  I f  y o u  h a v e  a d d i t i o n a l  
information, p l e a s e  l e t  m e  know.

Sincerely,

Dave H u t c h e n s  
E x e c u t i v e  D i r e c t o r

E n c l o s u r e s

D H : p h
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BILL SHEFFIELD, GOVERNOR

T e l e p h one:(907) ’ 

Addrrsi:

OFFICE OF THE COMMISSIONER
P . O .  BOX 0,  JUNEAU, ALASKA 99811-1800 (907) 465-2600

March 25,  1986

The Honorable Mike Davis 
Alaska S t a t e  House 
P.  0. Box V
Juneau,  AK 99811-3100 '

Dear R e p r e se n t a t i ve  Davis:

During the  l a s t  s evera l  weeks, t he  Depar tment  has t e s t i f i e d  b e f o r e  the  Oil  
and Gas Subcommittee on HB 628 and has worked wi th  your o f f i c e  and s t a f f  
from Repr e se n t a t i v e  Herrmann's o f f i c e  in  a d d r e s s ing  the  d i f f i c u l t i e s  faced 
by e l e c t r i c  coope ra t i ve s  in meet ing the  Depa r t men t ' s  o i l  p o l l u t i o n  f i n a n c i a l  
r e s p o n s i b i l i t y  r equi rement s .  He have a l s o  been working c l o se l y  wi th the 
Di v i s ion  of  Insurance and r e p r e s e n t a t i v e s  from the  ru r a l  e l e c t r i c  c o op e r a t i v e s  
in t h i s  m a t t e r .  Based upon numerous d i s c u s s i o n s  wi th l e g i s l a t i v e  s t a f f ,  t he  
Di v i s ion  of  Insurance ,  and a r e p r e s e n t a t i v e  o f  t he  e l e c t r i c  c o o p e ra t i v e s ,
I b e l i ev e  t h a t  we have i d e n t i f i e d  ways to r e s o l v e  t he se  i s s u es .

Such a r e s o l u t i o n  i s  l a r g e l y  dependent  upon the  Department  add re ss i ng  two 
i t ems:  1) amending our f in a n c i a l  r e s p o n s i b i l i t y  r e g u l a t i o n s  to ac ce p t  c la ims 
made i ns u rance  p o l i c i e s ,  and 2) c l a r i f y i n g  the  t ypes  of  damages t h a t  are  covered 
under  t he  f i n a n c i a l  r e s p o n s i b i l i t y  r eq u i r eme n t s .  This  l e t t e r  i s  int ended to 
show the  s t e p s  I am p repar ing  to take to  s a t i s f y  t hese  concerns ,  thereby e n ab l ing  
the c o o pe r a t i ve s  to meet  the Depar tment ' s  f i n a n c i a l  r e s p o n s i b i l i t y  r equi rement s  
in a c o s t  e f f e c t i v e  manner.

F i r s t ,  I am prepared to  amend the  Depa r t ment ' s  f i n a n c i a l  r e s p o n s i b i l i t y  
r e g u l a t i o n s  to  add c la ims made i ns u rance  p o l i c i e s  as an op t ion  f o r  o i l  f a c i l i t y  
o p e ra to r s  such as the  e l e c t r i c  c o o p e r a t i v e s .  He have worked c l o s e l y  wi th  the 
Di v i s ion  of  Insurance on t h i s  change and have a l r e a d y  d r a f t e d  language to  t h i s  
e f f e c t .  At the same time t h a t  we r e e v a l u a t e  our insu rance  r equ i r ement s ,  we 
wi l l  be looking a t  the o the r  op t i ons  a v a i l a b l e  f o r  demons t ra t ing  proof  of  
f i n a n c i a l  r e s p o n s i b i l i t y  to determine i f  any o t h e r  r e v i s i o n s  to the r e g u l a t i o n s  
are  neces sa ry .
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With r egard  t o  the second i s s ue  r e q ue s t i ng  c l a r i f i c a t i o n  of  the  t yp es  o f  damages 
covered under  the  f i n a n c i a l  r e s p o n s i b i l i t  y r equi rement s ,  my s t a f f  has been, in 
c o n t a c t  wi th t he  At torney  G e n e r a l ' s  o f f i c e  on t h i s  ma t t e r .  We have been assured  
t h a t  the  Depar tment ' s  f i n a n c i a l  r e s p o n s i b i l i t y  r e g u l a t i o n s  apply t o  t h e  o p e r a t o r ’ s 
l i a b i l i t y  to o t h e r s ,  i . e .  t h i r d  p a r t i e s .  There fo re ,  i nsurance  p o l i c i e s  should 
be a v a i l a b l e  f o r  t h i s  type of coverage.  There has a l so  been concern exp essed  
by the c o op e ra t i v e s  t h a t  i n su rance  i s  not  a v a i l a b l e  t o  cover  t he  c i v i l  damages 
and p e n a l i t i e s  r e f e r enced  under  t he  f i n a n c i a l  r e s p o n s i b i l i t y  s t a t u t e s .  This  
p o s i t i o n  i s  p r e d i ca t e d  on the  assumpt ion t h a t  i nsu rance  wi l l  no t  pay f o r  p e n a l i t i e s  
of  a p un i t i v e  n a t u r e .  However, t he  c i v i l  pena l ty  and damage s t a t u t e s  r e f e r ence d  
under  AS 46.04 .040 a r e  not  p u n i t i v e .  In f a c t ,  they a re  used f o r  compensatory 
and remedial  purposes  a s s o c i a t e d  wi t h  l i q u i d a t e d  damages to t he  S t a t e .  I t  i s  
my under s t and ing  t h a t  i nsu rance  i s  a v a i l a b l e  to cover  t he se  types  o f  damages.

We have made s u b s t a n t i a l  p r o g r es s  in i d e n t i f y i n g  the  i ssues  and we have worked 
to r e s o l v e  the f i n a n c i a l  r e s p o n s i b i l i t y  problem t h a t  has been b rought  b e f or e  
t he  L e g i s l a t u r e  by t he  e l e c t r i c  c o op e r a t i v e s .  I be l i eve  t h a t  the  a c t i o n  I 
have o u t l i n e d  above wi l l  so lve  the d i f f i c u l t y  in ob t a i n i n g  i n s u r a nc e .

I t  should a l so  serve to  p rovide  more f l e x i b i l i t y  in the r e g u l a t i o n s  and 
make i t  e a s i e r  for  f a c i l i t y  o pe r a t o r s  to s a t i s f y  the  Depar tment ' s  f i n a n c i a l  
r e s p o n s i - b i 1i t y  r equ i r ement s .

S i n c e r e l y ,

^ " I v
; y A

Bi l l  Ross
C o m m i  s s i o n e r

cc:  Re p r e s e n t a t i ve  Adelheid Herrmann
Repr e se n t a t i ve  John Sund 
C h r i s t i a n  Ulmann, Di v i s i on  o f  Insurance 
Dave Hutchins ,  ARECA Insurance  Exchange



S t a t e  o f  A l a s k a

POUCH V 
JUNEAU. ALASKA 09ai« <907) 465-4041

H ouse  Special  C om m it te e  on  O il a n d  G as

April 2, 1986 

C o m m i s s i o n e r  Bill Ross
D e p a r t m e n t  of E n v ironment al C o n s e r v a t i o n  
P.O. Box 0
Juneau, A las ka 99811-1800 

Dear C o m m i s s i o n e r  Ross,

Th e  House Special C o m m i t t e e  on Oil and Gas r e c e n t l y  held 
a h e a r i n g  on HB 628 and, s u b s e q u e n t  to this hearing, c o n d u c t e d  
several  w o r k  sessions on the t o p i c  of the a v a i l a b i l i t y  o f  oil 
p o l l u t i o n  insurance to e l e c t r i c  cooperatives. M e m b e r s  of y o u r  
department, Rep. H e r r m a n n ' s  staff, the Division of Insurance, 
the A l a s k a  Rural Electric C o o p e r a t i v e  Association, and m y  
o f f i c e  identi fied r e g u l a t o r y  m e a s u r e s  that could be t a k e n  to 
a l l o w  e l e ctric coo per a t i v e s  to m e e t  oil p o l l u t i o n  financial 
r e s p o n s i b i l i t y  requirements.

Y o u r  letter of M a r c h  25 a c k n o w l e d g e d  that the d e p a r t m e n t  
w o u l d  be w i l l i n g  to make a p p r o p r i a t e  regula t o r y  c h a n g e s  as an 
a l t e r n a t i v e  to the p a s s a g e  of HB 628. It is also my 
u n d e r s t a n d i n g  that the d e p a r t m e n t  is w i l ling to take the 
following actions in this regard:

1. Ame nd 18 AAC 20.065 to a l l o w  for the s u b m i s s i o n  of 
p o l i c i e s  issued on a "claims made" b asis in a d d i t i o n  of 
" o ccu rrence" policy forms.

2. Secure an A t t o r n e y  G e n e r a l ' s  opinion c l a r i f y i n g  that 
the financial respon s i b i l i t y  r e q u i r e m e n t s  apply only to 
t h i r d - p a r t y  liabilities and not to damages to t h e i r  own 
p r e m i s e s  or to penalties or p u n i t i v e  damages, and s u p p l y  that 
op i n i o n  to the electric c o o p e r a t i v e s  and their insurers.

»

3. As appropriate, e i t h e r  adopt regu latory c h a n g e s  
t h r o u g h  the emergency r e g u l a t o r y  p r o c e d u r e  or e n t e r  into an 
e m e r g e n c y  compliance o r d e r  w i t h  the affect ed utilities.



£

Thank you for y o u r  assist a n c e  and r e s p o n s i v e n e s s  in 
attempting to r e s o l v e  this matter.

Sincerely,

.__ke Da^
House Special C o m m i t t e e  o n  Oil and Gas
R e e f  Mike Davis, Chair m a n
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During t h e  1986 L e g i s l a t u r e ,  l e g i s l a t i o n  was In t roduced  t o  exempt e l e c t r i c  
coo pe ra t i ve s  from t h e  Department o f  Environmental  C on se r va t i on ' s  o i l  p o l l u t i o n  
f i n a n c i a l  r e s p o n s i b i l i t y  r equ i r emen t s .  The f i l i n g  of  t h i s  b i l l  was t r i g g e r e d  
by t h e  d i f f i c u l t i e s  t h a t  t h e  co o pe ra t i ve s  were expe r i enc i ng  1n o b t a i n i ng  o i l  
p o l l u t i o n  Insurance  t o  meet t h e  f i n a n c i a l  r e s p o n s i b i l i t y  r equi rement s  of  
AS 46 . 04 . 040 .  This Department ,  t h e  Div i s ion  o f  Insurance ,  and t h e  Department 
of  Law worked c l o s e l y  wi th l e g i s l a t i v e  s t a f f  and r e p r e s e n t a t i v e s  from t h e  ,  • 
e l e c t r i c  coops t o  I d e n t i f y  and r e s o l v e  t h e  Insurance  problems.  - y

• • r

During hear i ngs  and d i s cu s s i o n s  on t h i s  l e g i s l a t i o n ,  t he  e l e c t r i c  c o o p e ra t i v e s ,  
r a i s e d  concerns  t h a t  t h e  t ypes  of  o i l  s p i l l  damages t h a t  they  b e l i eved  t o  be- 
Inc luded under  t he  f i n a n c i a l  r e s p o n s i b i l i t y  r e g u l a t i o n s  make i t  d i f f i c u l t  t o  
oo t a i n  I nsurance .  Insurance r e p r e s e n t a t i v e s  f o r  t h e  c o o pe r a t i ve s  I n d i c a t e d  
t h a t  i n s u rance  i s  not  a v a i l a b l e  f o r  damages t o  t h e  i n s u r e d ' s  own p ro pe r t y  or  
f o r  p e n a l t i e s  o r  damages of  a p u n i t i v e  n a t u r e .  The insu rance  I n d us t ry  main ta ins  
t h a t  i nsu rance  i s  only a v a i l a b l e  f o r  o i l  s p i l l  damages caused t o  t h i r d  p a r t i e s .

Consequent ly ,  dur ing d i s c u s s i o n s  of  t h e  b i l l ,  you o f f i c e  advi sed  me t h a t  
f i n a n c i a l  r e s p o n s i b i l i t y  requi rements  d i d ,  1n f a c t ,  extend only t o  t h i r d  
p a r t y  l i a b i l i t i e s .  We were a l s o  informed t h a t  t h e  Depar tment ' s  o i l  s p i l l  
p en a l ty  and damage s t a t u t e s  a r e  c l e a r l y  not  p u n i t i v e  but  I ns t e a d  a r e  used 
f o r  compensatory and remedial  purposes .  I I nd i c a t ed  my under s t and ing  of  
t h i s  adv i s e  in a March 25 l e t t e r  t o  Re pr e s e n t a t i ve  M1ke Davis .

As p a r t  of  my e f f o r t  t o  r e s o l v e  t h i s  I s s ue  a d m i n i s t r a t i v e l y ,  I agreed t o  
r eq ue s t  an At torney Ge ne r a l ' s  opinion  conf i rming t he  oral  adv i se  on t he  
scope of  damages t h a t  a r e  compensable under  our  f i n a n c i a l  r e s p o n s i b i l i t y  
s t a t u t e s .  However, s i n c e  t he  l e g i s l a t i v e  s e s s i on  ended,  we have found in 
our  f i l e s  a memorandum of advice  da t ed  May 13,  1982 t h a t  addressed most 
of  t he  ques t i ons  r egard ing  f i n a n c i a l  r e s p o n s i b i l i t y  t h a t  have been r a i s e d  
by t h e  Insurance r e p r e s e n t a t i v e s  f o r  t h e  e l e c t r i c  coops .  Consequent ly ,  
t h e  only ques t i ons  t h a t  remain t o  be answered concern t he  i s s u e  of  t h i r d  
p a r t y  l i a b i l i t y  coverage under  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  s t a t u t e s .  
S p e c i f i c a l l y ,  I would a p p r e c i a t e  your  opinion  on t he  fo l lowing q ue s t i on s :

0 What kind of o i l  s p i l l  l i a b i l i t y  ( e . g .  t h i r d  o r  f i r s t  p a r t y )  1s 
i nc ur r ed  by an o i l  o p e ra to r  demons t ra t ing  proof  of  f i n a n c i a l  
r e s p o n s i b i l i t y  under  AS 4 6 . 04 . 0 4 0( 1 ) ?  In o th e r  words,  does t he  law 
r e q u i r e  t he  o p e ra to r  t o  p rovide  proof  of  f i n a n c i a l  r e s p o n s i b i l i t y  to  
cover  o i l  s p i l l  damages t o  t h e  o p e r a t o r ' s  own premises?



Hal Brown -2- July 17, 1986

Attached a r e  c o p i e s  o f  HB 628,  ny March 25,  1986 l e t t e r  t o  Repr e se n t a t i v e  
Davi s ,  h i s  response  of  Apr i l  2 ,  1986,  and t h e  1982 nemo of  advice for  
your  I n f or ma t i on .  I f  your  s t a f f  has any q u e s t i on s  on t h i s  m a t t e r ,  Paul 
O ' Br i en ,  o i l  s p i l l  program manager,  can provide  a d d i t i o n a l  I n format ion .  
Thank you for  your  a s s i s t a n c e .

At tachments

cc:  Doug Her tz

PO/bb
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A T T E N T I O N  Glenn Adams

Re: Proposed Financial R e s p o n s i b i l i t y  R egula tions
Amendments
Our File No. 83-683.53

Dear Mr. Adams:

T hese comments are being su bmitted on behalf of 
Alaska Rural Electric C o o p e r a t i v e  Association, Nushagak 
Electric Cooperative, and N a k n e k  Elect ric Association r e g a r d i n g  
the proposed amendments to 18 AAC 20.055, Self I n s u r a n c e , a n d  
18 AAC 20.065, I n s u r ance. Pursuant  to our telephone c o n v e r s a t i o n  
of November  12, 1986, it was agreed that these comments w o u l d  be 
c onsid e r e d  timely if received du ring the week of N o v e m b e r  17, 
1986. T h a n k  you for the c o u rtesy e x t ended in this regard.

As you no doubt recall, c o m p lying  with DEC financial 
r e s p o n s i b i l i t y  regulations c o n c e r n i n g  operation of oil terminal 
facilities has proven to be q uite d i f f i c u l t  for the small 
e l e ctric cooperatives. This ma tter was the subject of p r o p o s e d  
legislat ion during the last session. At that time, the p r i m e  
sponsor of the proposed legislation, Adelaide Hermann, a g r e e d  to 
w i t h d r a w  the legislation based upon an understanding that 
a p p r o p r i a t e  regulatocy changes w o u l d  be made which will a l l o w  the 
electri c cooperatives to either o b t a i n  insurance or self insure 
for the operation of oil terminal facilities.

The proposed amendme nts in 18 AAC 20.065 which a l l o w  
for "claims made" policies are a step in the right dir ec t i o n .  
However, given the vagaries of the insurance industry, o b t a i n i n g  
this type of coverage in the future may be extremely d iffic u l t .  
"Claims made" policies were found fcr Nushagak Electric 
C o o p e r a t i v e  and Naknek Electric A s sociation this year; however, 
the p r e miums wer;.* high. In the case of N a k n e k  E l e c t r i c
Association, the premium  amoun ted to approximately one-half mil 
per kilowatt hour of usage. The p r e m i u m  for obtaining this 
insurance is passed along to the ultimate consumer.
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It appears clear that the intent of the regulations is 
to ensure that oil terminal facility operators, as well as 
others, have a sufficie nt stake in Alaska such that reasonable 
p r a c tices will be employed when handling oil. In this regard, 
the rural e l e ctri c c o o per atives are an integral part of the 
villages within the state of Alaska and will be here for years to 
come.

Because of this, it would appear a p propria te that DEC 
amend its regulations concer n i n g  self insurance to allow the 
cooperat ives to qualify. We would urge that DEC amend 18 AAC 
20.055 to a l l o w  the co oper a t i v e s  to do just this. While amending 
the regulations to a l l o w  for "claims made" poli cies is a step in 
the right direction, it falls far short of solving the problem 
faced by these cooperatives.

Th a n k  you for the opportunity to comment on the proposed 
regulations. We look forward to working with DEC on this matter.

Sincerely,

KEMPPEL, HUFFMAN AND GINDER, P.C.
Attorneys for ARECA, NEC and NEA

Bobby Dean Smith

BDS:la

cc: David Hutchens
E x e c utive Director, A RECA

David F. Bouker 
General Manager, NEC

Claude Franke 
General  Manager, NEA




