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May 4, 1988

TO: Senator Abood,
Chairman, State Affairs Committee

FROM:Senator Sturgulewski

RE: SCS for CS HJR 44 (Rules)
Proposing an amendment to the Constitution of the State of

Alaska relating to open meetings.

Thank you for scheduling a hearing on HJR 44. This 1is an
important and balanced piece of legislation that will guarantee
the public a reasonable right of access and openness in the
legislative process.

I understand that you may be considering a proposed committee
substitute. The proposed CS makes a number of changes to the
resolution, two of which cause particular problems.

Both the House and Senate resolutions state that: ™"Private and
substantive deliberation by a quorum of a legislative body on any
subject under its jurisdiction is a violation of this section."
The CS changes "Private and substantive deliberation...” to
"Private decision making...".

The legislative process 1s a process of decisions. The most
formal of these are recorded votes but a continual series of
decisions lead up to these votes. The CS language on its face
does not differentiate between those decisions which are
substantive and those which are not. IT this is read literally
it presents a totally unworkable solution.

IT on the other hand, the iIntent is to only require formal votes
be public, as may be implied from the references to Mason"s Rules
number 42, 520, and 785 on the top of the rough draft that was
distributed earlier, the language is a sham which does nothing to
guarantee any real openness in the process.

The language prohibiting "Private and substantive deliberation by
a quorum of a legislative body on any subject under its
jurisdiction”™ was agreed to after extensive discussion and the
active involvement of both legislative legal services and private
counsel active and knowledgeable in this field.



There is no language possible which does not leave some room for
interpretation, but 1 believe the existing language can be
understood by any reasonable person. Most importantly, it
guarantees the public a reasonable right of access to the
legislative system. I urge you not to change the language.

The second problem is less serious but 1 would still urge your
attention to it. The last sentence of the proposed amendment in
the original resolution read? "The provisions of this section
that permit executive sessions and caucuses shall be narrowly
construed to achieve maximum public access and to avoid
unnecessary executive sessions and caucuses.”

The proposed CS would substitute; "The provisions of this section
shall be narrowly construed to avoid trickery and deception in
conducting executive sessions and caucuses.”"™ This new language
appears to be based on Mason®s Rule 43 (9 which says that in
votes there must be no fraud, trickery or deception but does not
appear to have any relation to this application.

The proposed language is objectionable on two counts. First the
sentence now says that the entire section should be construed
narrowly. It is not clear how narrowly construing the rest of
the section relates to avoiding trickery and deception in
executive sessions.

Second, 1 urge you to consider carefully whether you wish to
insert the words "trickery and deception™ in Alaska®s
constitution. I personally find them offensive and feel they

infer that such practices are part of legislative life.

Thank you for your consideration of these matters.

attachments
Mason®"s Rules # 42, 43, 520, 785



66 MASON'S LEGISLATIVE MANUAL  Sec. 43
CHAPTER 8
PRINCIPLES OF PARLIAMENTARY
LAW

Sec. 42. There Are Indispensable Requirements for
Making Valid Group Decisions.

Certain rules and fundamental principles govern de-
cision making procedure. They apply without being
adopted and without the consent or approval of the
body. These are principally rules that by their very
nature are so fundamental as to be required to give
validity to the decisions of the group. These require-
ments can be stated in about ten principles.

Sec. 43. Indispensable Requirements for Making Val-
id Group Decisions.

1 The group must be so constituted and endowed
that it has the power and authority that it purports to
exercise. A purported action must be within the power

of the organization or the vote is ineffective.

See Sec. S1& Action mustbe withinpower or w te isineffectiye, andalso
cases cited therein.

2. Theremustbe ameeting o fthegroup at which the
decision is made. A decision of a group results ffom a
meeting of the minds of the gTOup. To provide a proper
opportunity for such an agreement there must be a
meeting of the members. Decision making powers of a
group can be exercised only at a meeting of the group.
Any understanding or agreement made before, after or

outside a legal meeting is not valid or binding.

See Chapter 74, Meetings of Legislative and Administrative Bodies.
Particularly see Sec. 785, General Requirements Concerning M eet-
ings.

Section 42—
Sute v. Lewii (1936), 181 SC. 10. 1S6 S. E. 625
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3. There must be aproper notice ofthe meeting so
that all the members ofthe group have an opportunity
to attend and participate. The notice must be given to
all of the persons entitled to attend the meeting, must
advise the subject of the business to be transacted, state
the time and place of the meeting and otherwise be
such as to enable all members of the group to attend the
meeting.

See Section 789, Notice o fMeetings.

4. There must be a quorum presentat the meeting.
A quorum is a sufficient number that those present can
act for the entire organization. Usually one halfor more
of the members ofan organization with adefinite mem-
bership are required to be present before the members
present constitute a quorum and can act for the group.
The power establishing an organization can require in
certain cases, more than a majority to act for the group
or permit less than a majority to act.

See Chapter 45, quorum, Sections 500 to 507.

5. There must be a clear question before the group
for decision. The members of the group must have a
clear question before them upon which they can make
their decision by voting to approve or reject it. Mem-
bers are entitled to know precisely what the question is
and what effect their votes will have before they vote.
The question should be in such form that it can be
answered in the affirmative or the negative.

See also. Sec. 140. Must Be a Definite Proposalfor Consideration.

6. Wheneveradeliberative bodyismakingdecisions,
the members must have an opportunity to debate the
questions. They have the right to express their opinions
and hear the opinions of others to aid them to come to
a meeting of the minds and reach valid joint decisions.
The decisions of a deliberative body in exercising its
responsibility must be the decisions of the membership
of the body and not merely the opinions of individual
members.



68 MASON'S LEGISLATIVE MANUAL Sec. 43

See Sec. SO. Right to Debate; Sec. S3, Dcbatability o fMotions; Chapter
10, Secs. SOto 85. What is Debatable; and Sec 00, Right to Debate

Questions

7. In orderforadeliberative body to make a decision
or take an action a vote must be taken. An expression
of opinion is not a vote and is of no effect. It cannot be
assumed how or even if a member will vote and until
a vote is cast nothing has happened.

See Sec. 520, A Vote Is Required to Decide a Question.

8. To make a decision or carry a proposition there
must be a vote in the affirmative ofat least a majority
of the legal votes cast. The constitution or statutes
sometimes require more than a majority vote for cer-
tain purposes. Parliamentary law requires only a major-
ity vote but organizations may require by their rules
more than a majority vote for certain purposes, as

amendment or suspension of their rules.

See Sec. 50, Majority Control; Sec. 510, Majority ofLegal Votes Is Re-
quired; Sec. 511, More Than a Majority o fLego! Votes Cast May Be

Required.

9. There must be no fraud, trickery or deception
causing injury. As in other situations a person is liable
for damage or injury he intentionally or negligently
causes to another.

See Sec. 26, Fraud Will Invalidate Acts

10. Decisionsmustnotbe in violation oflaws, rulesor
decisions ofa higher authority. Existing enactments or
decisions of any rule making authority supersede enact-
ments and decisions of authorities of a lower rank. Un-
der our plan of government sovereign authority is
vested in the states under the state constitutions. Cer-
tain powers were granted to the federal government by
the federal constitution and other powers were denied
to the states. In the other direction, powers have been
granted to the local governments— counties, cities, dis-
tricts and agencies by the state constitutions and by the
legislatures. Whenever authority has been granted and
exercised at any level any attempt to act contrary to it

Sec. 45 PRINCIPLES OE PARLIAMENTARY LAW 69
by any organization not having higher authority isvoid.

Sec. 44. Parliamentary Law is a Branch of the
Common Law
See Chapter 7, Secs 35-40, Parliamentary Ijtw.

1 Parliamentary law is a part of the common law. It
developed in the same manner and is subject generally
to the same rules. Parliamentary law developed prece-
dent by precedent as decisions were made in legislative
bodies and in courts in the same manner as common
law developed through judicial precedents. Both have
been guided in their development by the power of leg-
islative bodies to make rules and to enact laws.

2. Parliamentary law differs somewhat from the
other branbhes of common law in that it is based in an
important measure upon'precedents of legislative and
administrative bodies. But particularly in America,
where the courts have the power to make final deci-
sions on all constitutional questions, the law has been
evolving upon the basis of court decisions, and a consid-
erable volume ofjudicial precedents has accumulated.
The application of parliamentary rules to new situations
is subject to the same rules of reasoning as the applica-
tion of established common law rules to new legal situa-
tions.

Sec. 45. Parliamentary Law Is Based on Principles

1 Parliamentary law is a system of principles not a
group of haphazard rules. It is based upon reason and
was developed over a long period of time as individual
questions were determined upon the best reasoning of
the legislative bodies, of their presiding officers, and of
the courts.

2. Individual rules should be nterpreted in the light
of basic principles. It is only as a part of a field of law
that the true meaning of individual rules becomes clear.

3. With the principles in mind, the detailed rules will
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CHAPTER 74

MEETINGS OF LEGISLATIVE AND
ADMINISTRATIVE BODIES

Sec. 785. General Requirements Concerning
Meetings

1 A deliberative body can act only at a meeting.

2. The legislative and discretionary powers of a legis-
lative body or administrative board can be exercised
only at a meeting of the members who compose it, and
no valid act can be taken except at a meeting duly
convened. Any understandings or agreements made
before or outside of a legal meeting individually or as a
group, are not valid or binding. This rule applies to the
commission form of government the same as to the
council type.

Section 783—
Paragraph 1—
Mobile v. Kiernan (1910), 170 Ala. 449. M So. 102; Little Rock v. Hoard
of Impr. (1883), 42 Ark. 152; /oilman v. San Francisco (1882), 20 Cal. 96,
81 Am. Dec. 96; Strong v. Disl. of Columbia (18851,4 Mackey (15 D C.)
242; Junction R. Co. v. Rievc (1860), 15 Ind. 236; Hoot v. Topeka (1901),
63 Kan. 129. 65 Pac. 233; Warren County Roard v. Durham (1923), 198
Ky. 733, 249 SW 1028; Pierce v. New Orleans Ruilding Co. (1836), 9 L.
R. A. 397, 29 Am. Dec. 448; Raltimore v. Poultney (1866), 25 Md 18;
Clascow v. Morrison-Fuller (1910), 142 Mo App. 303. 126 S W. 236; Mag-
neau v City of Fremont (1890). 30 Neb 843,47 N.W. 280; Despatch Line
etc. v. Bellamy Mfg. Co. (1841), 12 N. II. 205, 37 Am. Dec. 203; Schumm
v. Seymour (1873), 24 N.J. Eq 143; People v Batchelor (1860), 22 N. V
128, 28 Barb. 310; Duke v. Markham (1890), 105 N C 131. 10S.E. 1017,
Williston v. Ludowese (1926), 53 N D 797, 208 N. W 82; Murphy v.
Albina (1892), 22 Ore. 106, 29 Pac. 353; Edsull v. Jersey Shore Burough
(1908), 220 Pa 591.70 All 429, Fitzgerald v Pawtucket St. R Co. (1902),
24 R 1 201, 32 All 887; Acortl v. Booth (1908), 33 Utah 279. 93 Puc 734,
Holswade v. Huntington (1924),96 W Va 124, 122 S.E. 449. Lisbon Ave.
Land Co. v. Lake (1907), 134 Wis 470, 113 N.W. 1099, D'Arcy v. Tiunur,
etc. R Co. (1867), L R (Eng ) 2 Each. 158
Paragraph 2—

Mobile v. Kiernan (1910), 170 Ala. 449, 54 So 102, Liltle Rock v Hoard
of Improvement (1883), 42 Ark 152; San Luis Obispo County v. Hen-
dricks (1886), 71 Cal 242, 11 Pac 682; Ex parte Mirande (1887), 73 Cal

365, 14 Pac. 888, Alderman v. Town of West Haven (1938), 24 Conn 391,
200 All. 330, Pollard v Norwalk (1928), 108 Conn. 145, 142 All 807;
Commissioners v, King (1870), 13 Ha. 451; Rankin v. Juumun (Iff'S). 4
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3. When a meeting is convened it may, in the ab-
sence of a contrary provision, be called to order by the
presiding officer, someone acting for him, or by amem-
ber of the body, and in the absence of the regular pre-
siding officer a presiding officer pro tempore may be
selected.

Section 765—Continued
Paragraph 2—Continued
Idaho 394, 39 Pac. Il I; Conger v. Board of Commissioners (1896), 5
Idaho 347,48 Pac. 1064; Centralis v. McKee (1932). 267 Ill. App. 585; Cass
County Commissioners v. Ross (1874), 46 Ind. 404; Jurction R- Co. v.
Reeve (1860), 151Ind. 236; Fayette County v. Chitwood (1856), 8 Ind. 504;
English v. Smock (1870), 34 Ind. 115; Independent School District v.
Wirtner (1892), 85 lowa 387, 52 N.W. 243; Beers v. Lasher (1930), 209
lowa 1158,229 N.W. 821; Hardin County v. Louisville etc. R. R. Company
(1891), 92 Ky. 412; Warren County Bd. of Education v. Durham (1923),
198 Ky. 733, 249 S.W. 1028; Johnson v. Natchitoches (1930), 14 La. App.
40, 129 So. 433; Lander v. School District (1851), 33 Maine 239; Shea v.
Milford (1888), 145 Mass. 528.14 N.E. 764; Reed v. Uncaster (1890), 152
Mass. 500, 25 N.E. 974; Field v. School District (1905), 114 Mo. App. 68.
91 S.W. 471; Belmore Investment Co. v, Lewis (1913), 180 Mo. App. 22,
162 S.W. 675; Scott v. Lincoln (1920), 104 Neb. 546, 178 N.W. 203; Ciles
v. School District (1855), 31 N. H. (Foster) 304; Uconia v. Bellnap
County (1934). 86 N. H. 565,172 All. 245; Schumm v. Seymour (1873), 24
N.J. Eq. 143;State v. Van Buskirk (1878),40N.J. L. 463;Johnson v. Dodd
(1874), 56 N. Y. 76; Pegram v. Cleveland County Commissioners (1870),
64 N. C. 557; Williston v. Ludowese (1926), 53 N. D. 797, 208 N.W. 82;
McCortle v. Bates (1876), 29 Ohio St. 419; Murphy v. Albina (1892), 22
Ore. 106,29 Pac. 353; Fisher v. Harrisburg Cas Co. (1857), 1 Pears. (Pa.)
118; Commonwealth v. Cullen (1850), 13 Pa. St. 133, 53 Am. Dec. 450;
Appeal of Rittenhouse (1891), 140 Pa. St. 172,21 All. 254; Edsall v. Jersey
Shore Burough (1908), 220 Pa. 591,70 All. 429; Celinas v. Fugere (1935),
55 R. I. 225,180 All. 346; Denison and P. S. Ry. v. James (1899), 20 Tex.
Civ. App. 356, 49 S.W. 660; Hunneman v. Fire District (1864), 37 Vt. W,
Atlantic Bitulithic Co. v. Edgewood (1915),76 W. Va. 630,87 S.E. 183; R»y
v. Huntington (1918), 81 W. Va. 607,95S.E. 23; Deichsel v. Maine (189?.).
81 Wis. 553,51 N.W. 880; Kleimenhagen v. Dixon (1904), 122 Wis. 526,100
N.W. 826; Lisbon Ave. Und Co. v. Town of Uke (1907), 134 Wis. 470,
113 N.W. 1099; Holswade v. City of Huntington (1924),96W. V. 124,122
S.E. 449; Bass v. Casper (1922), 28 Wyo. 387, 205 Pac. 1008; Strong V.
District of Columbia (1885), 15 D. C. 242; Hlacket v. Blizard (1829); Nash
v. Richard (Fla. 1964), 166 So. 2d 624; Cloverdale Union High School
District v. Peters (1928), 88 Cal. App. 731, 264 Pac. 373, 9 B. and C. 851;
Milford v. Towner (1891). 126 Ind 528, 26 N.E. 484; Jordan v. School
District (1854),38 Me. 164, Murphy v. Albina (1892),220re. 106,29 Pac.
353.
Paragraph 3—

People v. Albany, etc.. R Co. (1839), | Unds. 308,55 Barb. 344; Proctor
Coal Co. v. Finley (1895). 98 Ky 405. 33 S.W 188; Billings v. Fielder
(1882), 44 N.J. L. 381; Commonwealth v. Vandegrift (1911), 232 Pa. 53.

81 All 153.



374 MASON'S LEGISLATIVE MANUAL  Sec. 521

CHAPTER 47
RULES GOVERNING VOTING

Sec. 520. A Vote Is Required to Decide a Question

1. The decision of a deliberative body can be made
only by the taking of a vote at a meeting. The fact that
members have individually expressed opinions on a
question is not a decision of the body and is of no effect.

2. The act of voting is a positive act whereby the
person makes known an affirmative or negative posi-
tion, and no presumption should be indulged that a
voter who does not vote “yea” or “nay” is thereby to be
counted among those who voted “yea”, particularly
where it is necessary to so count in order to support
adoption of the matter under consideration.

Sec. 521. Members Must Vote Unless Excused

1 It is a general rule that a Ic gislative body cannot
only compel the attendance of its members but that it
can also require them to vote unless excused by the
body from voting.

2. The rule in the House of Commons was that every
member was required to vote. This followed from the
practice of division, no one being permitted to with-
draw or enter after the question had been put.

Section 520—
Paragraph 1—
Landers v. Frank Street Methodist Episcopal Church (1889), 114 N.Y.
me,21 N.E. 420; Mobile v. Kieman (1910), 170 Ala. 449,54s0. 102; Peirce
v. New Orleans BuildLig Co. (1836), 9 La. 397; Whitney v. City of New
Haven (1890), 58 Conn. 450, 20 Atl. 666.
Paragraph 2—
Caffey v. Veale (1944), 193 Okla. 1444,145 Pac. 2d 961.
Section 521-
Paragraph 1—

Cushing's Legislative Assemblies, Sec. 1795; Cushing, Sec. 244; N.Y. Man-

ual, 1948-49, p. 371.
Paragraph 2—
Jefferson, Sec. XLlI.
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3. Each house under its power to make rules for its
own government has power to excuse members from
voting.

4. 1t is the practice in the state legislatures to excuse
a member from voting when he has a personal interest
in the matter voted upon or for other good cause. Ordi-
narily no question is raised when a member fails to vote,
but, especially whe a particular number of votes are
required, or a certain proportion of the votes of mem-
bers elected are required, one member may raise the
question and insist that another member vote or state
his reason for not voting and be excused.

Sec. 522. Members May Not Vote on Questions in
Which They Have a Personal Interest

1 Itisageneral rule that no one can vote on a ques-
tion in which he has a direct personal or pecuniary
interest. The right of a member to represent his con-
stituency, however, is of such major importance that a
member should be barred from voting on matters of
direct personal interest only in clear cases and when the
matter is particularly personal. This rule is obviously
not self-enforcing and unless the vote is challenged the
member may vote as he chooses. A member may vote
regarding a matter when other members are included
with him in the motion, even thouph he has a personal
or pecuniary interest in the result, as where charges are
preferred against a group, or he may vote to increase
salaries or all of the members.

Section 521—Continued

Paragraph 3—

Wise v Bigger (1884), 79 Vu. 269
Section 522—

Parugranh 1—
Hughes, Sec. 569; Cushing. Sec. 41. Cushing's Legislative Assemblies, Sec
1789; McQuillan on Municipal Corporations, Sec. 629; Mass. Manual, p.
652; Buffington etc Co v Burnham (1883), 60 lowa 493, 15 N W. 282;
Coles v. Williamsburgh (1833), 10Wend. (N.Y.) 659;State v. Hoyt (1867),
2 Ore. 246; Aconts County v Hall (also cited as Board of Supervisors v.
Hall) (1879), 47 Wis 207,2 N W. 291. People v. Kingston (1886), 101 N.Y.
82, 4 N.E 348; Lonbat v UHoy (1884), 15 Alb. (N.Y.) 1



Kay Brown------
Alaska State Legislature

House of Representatives
MEMORANDUM

TO: Senator Mitch Abood, Chairman
Senate State Affairs Committee

FROM: Rep. Kay Brown/

/1Q \
DATE: May 2, 1988" * \
RE: CS HJR 44 (Rules)

CS HJR 44 (Rules), a proposed constitutional amendment relating to op i
meetings of the Legislature, was recently referreu to the Senate State Affairs
Committee for consideration.

The proposed amendment was developed following the ruling of the Alaska
Supreme Court last fall in League of Women Voters v. Adams et al. As you
know, the Court ruled that it could not enforce the Open Meetings Act against
the Legislature due to separation of powers, absent specific authorization in
the Constitution. CS HJR 44 (Rules) would make the Open Meetings Act
enforceable and provide additional guidelines regarding caucus meetings.

The proposal represents aworkable solution to a contentious issue, and
deserves your favorable consideration. 1would appreciate the opportunity
to discuss CS HJR 44 (Rules) with the Committee at the earliest opportunity.

Attached please find a copy of CS HJR 44 and material on the resolution. If
you have any questions, please contact me or Roxanne Turner at 465-4998.

cc: State Affairs Members

Attachments: Summary Notes
CS HJR 44 (Rules)

lhulnx Srsslon:
P. 0. BOX 20*2(><Jl P. 0. BOX V

Anchorage, AK 99520*2661 Juneau, AK oohii
(907) 272*0207 (007) 465*4098



By Brown, Ellis, Frank, Davis, Cotten, Prepared by:
Navarre, Pourchot, Boyer, Koponen, Rep Kay Brown
Boucher, Davidson, Menard and Donley April 26, 1988

CS HIR 44 (Rules): Proposing an amendment
to the Constitution of the State of Alaska
relating to open meetings

HJR 44 includes intent language making it clear that this amendment is not
intended to prevent the free flow of ideas among legislators or their parti-

cipation in public forums, community meetings, or social events.

The proposed language is the work of a number of individuals who began
meeting together shortly after the Supreme Court issued its ruling last September.

HJR 44 proposes to amend the State Constitution by:
» mandating legislative adherence to the Open Meetings Act
e providing for court enforcement in the instance of a violation
e requiring that legislative deliberations be open unless the
body is meeting in executive session to consider matters

authorized by law

e prohibiting a quorum of a legislative body from engaging in private
and substantive deliberation on any subject under its jurisdiction

e allowing legislative caucuses to meet in private to consider
matters of procedure, organization or strategy

e providing for a civil fine for each instance of a wilful violation

e providing that the courts not prescribe rules or procedures for the
conduct of legislative business

e providing that the language permitting executive sessions and
caucuses be narrowly construed to avoid unnecessary closed meetings.
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Original sponsors: Brown, Ellis,
Frank, et al.

IN THE HOUSE BY THE RULES COVMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. <« (Rules)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing ar. amendment to the Constitu-
tion of the State of Alaska relating to
open meetings.
3E IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article I, Constitution of the State of Alaska, is amended
by adding a new section to read:

SECTION 23. MEETINGS OPEN. The deliberations of each house of
the legislature and its cocanlttees shall be opan to the public unless
the legislative body is meeting in executive session to consider
matters authorized by law. Private and substantive deliberation by a
quorum of a legislative body on any subject under its jurisdiction is
a violation of this section. A member of the legislature who wilfully
violates this section is subject to a civil fine for each wilful
violation in an action brought in the superior court. A court may not
proscribe rules or procedures for the conduct of legislative business.
Caucuses of the legislature may meet in private to consider matters of
procedure, organization, or strategy. The provisions of this section
that permit executive sessions and caucuses shall be narrowly
construed to achieve maxtauai public access and to avoid unnecessary
executive sessions and caucuses.

* Sec. 2. (a) The purpose of the amendment to art. 1, Constitution of
the State of Alaska, proposed in sec. 1 of this resolution Is to make

openness in government the rule and secrecy the exception. The amendment

ensures that the public is not excluded during the substantive deliberative

and decision-making stages of the budgetary and lawmaking process.
-1- CSHIR 44(RlIs)
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The Rules Committee has made the following changes:

1)

2)

3)

line 14. delete | If a matter is appropriate to a particular legisla-
tive body, private and substantive deliberation on the matter
by a quorum of that legislative body is a violation of this section.)

line 14. add Private and substantive deliberation bv a Quorum of a
legislative body on anv subject under its jurisdiction is a violation

of thia-sectm

lines 19-20. add A court may, not prescribe rules or procedures
for the conduct of legislative business.

line 18. delete (penalty) and insert fine.



(b) The existing open meetings law, AS 44.62.310 and 44.62.312,
complies with this constitutional amendment and the amendment provides a
basis for judicial enforcement of that Ilaw, notwithstanding art. II,
secs. 6 and 12, Constitution of the State of Alaska.

(c) The existing open meetings law requires that votes be conducted
in a manner chat allows the public to know how members voted. For execu-
tive sessions, it requires that meetings first be conveneo as public meet-
ings and the question of holding an executive session be determined by a
majority vote of the body. Reasonable public -'ntice is required for open
meetings.

(d) Under existing law, a legislative body may use an executive
session only to discuss

(1) matters, the immediate knowledge of which would clearly have
an adverse effect on Che Tfinances of the governmenti

(2) subjects which tend to prejudice the reputation and charac-
ter of any person, provided the person may request a public discussion; anc

(@ matters which by law, municipal charter, or ordinance are
required to be confidential.

(e) This amendment is not intended to prevent the free flow of idea*
among legislators or their participation in public forums, community
events, or social events. Meetings of less than a quorum of the legisla-
tive body that have the purpose or effect of circumventing the open meet-
ings law would also be a violation of this section.

() In the preparation of ita neutral summary under AS 15.58.020(6)-
(C), the Legislative Affairs Agency shall consider the statement of legis-
lative intent contained in (@ - (@ of this section.

* Sec. 3. The amendment proposed by tnls resolution shall be placet
before the voters of the state at the next general election in conformitj

with art. XIIl, sec. 1, Constitution of Che State of Alaska, and ch<
rqwtR 44/R1«\ -7-
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HOUSE FINANCE COMMITTEE MEETING ~_&PRIL S, 3,96% HIR 44
HOUSE JOINT RESOLUTION NO. 44
Proposing an amendment to the Constitution of the State of
Alaska relating to open meetings.

Representative Brown said that CS HJR 44 (Judiciary) proposes
an amendmrnt to the state constitution relating to open
meetings. She said that the need for the amendment has arisen
due to a Supreme Court decision last year which found that the
court would not impose the open meetings act on the
legislature. She said that the statute specifies that the
open meetings act applies to the legislature, but iIn fact it
does not according to the ruling. Section 1 of the resolution
specifies that meetings shall be open to the public unless
meeting In executive session to consider matters authorized by
law. The resolution also distinguishes that any private or
substantive deliberation on matters appropriate to the body or
any quorum of that body is a violation of the section.
Representative Brown said that following debate on the issue
the participants agreed that a quorum was a reasonable place
to draw the line, and still allow the free flow of Information
between the members.

She said that the Judiciary Committee added a provision
concerning civil penalties. Presently the open meetings act
has one penalty, that being that any action taken in violation
of the section is void. She said that this is a difficult
penalty to enforce because the nature of the legislative
process iIs that subsequent actions are more likely to be
finalized In other forums. Penalties iIn other states were
used as a model for the revision for the penalty for
violations, she said.

Representative Brown said that provisions encompass the
recognition of caucuses and the bicameral system that this
state has. The resolution also acknowledges the role that
caucuses play in the legislative process in attempts to limit
what takes place In the caucuses to matters of procedure,
organization or strategy, she said.

Representative Rieger asked If there i1s a definition of
"legislative body", Representative Brown responded that the
open meetings statute defines who is covered. She indicated
that subcommittees are included in the definition.
Representative Rieger asked if two members of a three member
subcommittee would be prohibited from discussing matters that
are also the matter of their committee. Representative Brown
indicated that there was some dispute about whether
subcommittees are covered, and that she feels that a
subordinate unit of a committee should not debate and discuss
the substance of an issue, i1f not iIn an open meeting.

Representative Rieger expressed concern that placing these
restrictions iIn the Constitution may tie-up the members of a



body to a Doint where they could not conduct business.
Representative Brown responded that the resolution does
address these concerns by helping to draw reasonable lines on
the subject of open meetings. She said that it is clear that
members of the legislature need to be able to talk to each
other, and noted on page 2, line 18, "it is not intended to
prevent the free flow of ideas. . ." She said that by taking
the quorum approach, keeping in mind the flexibility of
subcommittees, it would be possible for less than a quorum of
a committee to informally discuss and debate issues.

Representative Rieger said that statutes override intent and
the Constitution overrides statutes, and that there seems to
be a gap between the stated intent and the proposed way it
would be written in the constitution. He wondered why this
approach was taken. Representative Brown said that the
statutes are easier to amend and i1t is the statute that covers
subcommittees.

EVE RECKLEY, REPRESENTING THE LEAGUE OF WOMEN VOTER®"S OF
ALASKA, told the members that the League supports the
enactment of HJR 44. She said that the organization pressed
the challenge of violations of the Open Meetings Act by
legislative committee members to the Supreme Court of the
state. The facts were undisputed; that closed meetings were
held at various times during the formulation of the 1987
budget. The court held that 'there is no implied right of
public access to legislative committee or caucus meetings
under the Alaska Constitution.”™ She said that the League
believes that when the legislature refuses to follow the laws
it establishes, public confidence is undermined. Ms. Reckley
said that i1f there is a question, of what is substantive
deliberations, then the public should make that determination.
She concluded that passage of the bill and putting i1t before
the voters will give the people of the state a voice to
determine whether open access to legislative meetings should
be guaranteed in the state constitution.

Representative Rieger asked if the resolution was specific
enough to trust that the courts will interpret the language as
it was iIntended. He noted that a constitutional amendment was
passed concerning a 120-day limit to the legislative session,
which the courts have determined to mean 121-days. He asked
if the courts would interpret the requirement to apply to
subcommittees, and their quorums. Ms. Reckley said that she
believed the court would be strict and narrow in its
interpretation, and would probably only act on flagrant
violations.

Representative Frank said that the term "strategy'™ was looselv
defined and asked how the League feels about this area. Ms.
Reckley said that they would feel more comfortable with the
terminology iIf it was better defined. Representative Frank
said that caucuses called for the purpose of strategy can be



very substantive, and that policy decisions concerning budget
matters are often considered. He said that the term should be
more clearly defined as to what is policy, and what is
strategy.

Representative Larson asked for an explanation on the use of
judicial enforcement. Ms. Reckley said that generally the
remedy would be conjunctive relief asking for voiding of
action taken. She noted that through the discussions on the
resolution other possibilities of relief were discussed.
Representative Larson asked jf an illegal meeting took place
what would the role of the judiciary be. Ms. Reckley said
that one remedy would be a direction by the court for the
legislature to redo an action in the open.

Representative Brown said that the resolution is meant to be
consistent with other provisions of the constitution In its
simplicity, and so lengthy definitions of terms were not
considered. She said that there 1is the opuion of amending the
statute to clarify definitions. She responded to the concern
regarding caucuses and quorums, stating that a quorum of a
committee, 1n a closed caucus, could not debate matters that
are before the full committee. To the question of judicial
enforcement, Representative Brown responded that it was a
common belief that when a violation of the law occurred there
would be action by the courts to prescribe penalties or
remedies, which is that action taken contrary to the law is
void. She said that the courts did not get into the merits of
the i1ssue regarding the case brought by the League, the court
said that absent constitutional provisions, the legislature is
not subject to the open meetings act.

Representative Rieger asked for an explanation of the meaning
of the term “civil penalty.” He asked if there 1is an
understanding of how far the courts would go in an enforcement

situation.

JIM BALDWIN, ASSISTANT ATTORNEY GENERAL, DEPARTMENT OF LAW,
said that the section concerning civil penalties, refers to a
provision in the criminal statute which provides a lower form
of remedy; a civil rather than criminal penalty.
Representative Rieger asked i1f there can be more to a penalty
than a fine, such as instructions to the legislature as part
of the court order to enforce the penalty. Mr. Baldwin said
that the court is given direction to narrowly construe the
provisions, and they could take broad power to determine the
meaning of the words. Representative Rieger asked i1f the
courts could get extremely narrow In its power and provide for
meetings to be held at certain times and places to accommodate
greater public participation. Mr. Baldwin said that no
Supreme Court has gone to that length, and that the Courts
show a great deal of respect to the legislature. He believed
the court would be obligated to determine what the legislative
words mean, and are guided by general legal principles.



Representative Rieger indicated that his concern was with the
unexpected judicial iInterpretation.

Representative Brown said that the Judiciary Committee
specifically considered and rejected an amendment that would
have added an additional remedy concerning declaratory relief.
She said that the Judiciary Committee felt that the intent 1is
a civil fine to discourage individuals from participating in
closed meetings, and did not envision any far reaching power
by the court to interfere with the scheduling of meetings and
other access questions. She said that they could change the
term from civil "penalty” to "fine." She iIndicated that it
was her understanding that the court would consider the stated
intent and that is why it is written iInto the resolution.

Representative Goll asked if Representative Brown believed
there is an appropriate reason for the caucus to exist.
Representative Brown said that the word caucus is a generic
term that may encompass anything from the majority caucus, to
other subgroupings of people and that she believes there is a
place in the legislative process for legislators with similar
interests.

There was discussion concerning random selections of people
that do not constitute the quorum of any committee discussing
matters of concern to other committees. Representative Goll
asked if the Majority Caucus would be allowed to meet in
private to identify their interests. Representative Brown
said that the subject matter involved, such as a priority
determinations, should be done in public, and if there is any
question, it should be done iIn the open.

Representative Goll asked if it was an understanding among the
majority that any bill lacking 21 votes should not come to the
floor, then would it be appropriate to have those votes
revealed. Representative Brown said that it would depend on
the circumstances and the substance of the conversation, and
that any substantive business should be conducted in public.

Representative Larson asked i1f the "chit sheets”™ that get
passed in the legislature, to see if there are enough votes to
get a bill passed would be legal. Representative Brown
responded to Representative Larson®s question stating that she
did not see any way that written communication®s or chit
sheets could be construed as being a meeting.

Mr. Baldwin explained how the open meetings act would be
enforceable against *ne **islature notwithstanding the

sections on Immunity.

Representative Larson asked i1f the process whereby the
organizational structure 1is determined, would be considered
subject to the amendment. Mr. Baldwin said that the court
would interpret the function under the existing open meetings



law which does have an exclusion for organizational meetings
of caucuses. He said that he does not see the court taking an
active role in attempting to legislate any rules on behalf of
the legislature.

There was discussion related to changing the term on page 2,
line 2 from "judicial enforcement™ to "judicial review" or
"interpretation.”™ Mr. Baldwin said that iIn his view, the
words would nave the same meaning. The statement of iIntent 1is
designed to cause an iInterpretation, that the court will not
rely on the norjudiciability doctrine again, iIn this area.

Representative Brown MOVED to report CS HJR (Judiciary) with
individual recommendations.

Representative Rieger OBJECTED, to state that his concern
focuses on narrowly construed judicial review to achieve
maximum access, but that his problem was with the courts
coming In to tell the legislature how to achieve maximum
public access. Representative Rieger REMOVED HIS OBJECTION.
There being NO FURTHER OBJECTION, 1t was so ordered.

CS HIJR (Judiciary) was reported out of Committee with a "'do
pass' recommendation and zero fiscal note dated 1/26/88 by the
Division of Elections, Office of the Governor.

HOUSE JUDICIARY COMMITTEE MEETING - MARCH 24, 1988 HIR 44
Representative Brown, sponsor of the bill, joined the
committee. She noted that the Judiciary Committee had
heard HJR 44 once previously, and In the meantime, a
subcommittee had drafted a CS. She briefly discussed the
changes and proposed amendments to the original bill.

Lines xI-12 on page 1 contained a more brief description of
the entities covered by the bill. She noted that the open
meetings statute already describes these In a comprehensive
manner. Amendment 1 would, on page 1, line 19, after
"court” insert "and the court may enjoin violations of this

section.” Amendment 2 would, on page 1, lines 17-18,
delete "may be fined" and insert "is subject to a civil
penalty.” This would make 1t very clear that a civil and

not a criminal fine was being levied. Amendment 3 would,
on page 1, line 20, after ''strategy." insert "The
provisions of this section that permit executive sessions
mid caucuses shall be narrowly construed to achieve maximum
public access and to avoid unnecessary executive sessions

and caucuses."

Representative Cotten indicated support of Amendments 2 and
3, but requested clarification of Amendment 1.

Mr. Richard Bradley, Legislative Counsel, stated that an
injunction is the power of the court to order someone to do
something. If a committee went Into an unauthorized
executive session and took action there, the court could be



asked to enjoin that kind of action in the future.

Representative Cotten asked if that meant saying "don"t do
that any more.™

Mr. Bradley replied yes and added that, should further
violations occur, the offenders could be held in contempt
of court, fined, and possibly even jailed.

Representative Cotten expressed concern regarding intrusion
of the judicial branch into the legislative branch. Mr.
Bradley stated he would assume there would only be one
violation. Representative Cotten stated he opposed
Amendment 1.

Representative Taylor asked what were the definitions for
"procedure, organization, or strategy'” on line 20. Mr.
Bradley stated they were non-substantive. He said lines 14
and 15 would help clarify the issue — "If a matter 1is
appropriate to a particular legislative body, private and
substantive deliberation on the matter by a quorum of that
legislative body i1s a violation of this section.”

Representative Taylor said, 'Let"s assume that the
marijuana bill iIs pending and a caucus is held to decide
the strategy question of whether to hold a hearing, whether
the bill will move and how, what effect the bill would have
on the group and what procedures might be used to
accomplish that strategy.” He asked if that would be
non-procedural.

Mr. Bradley said that would be procedural because the
caucus hadn®"t been bound to a vote on the bill itself.

Representative Cotten moved for the adoption of the CS.
Vice-Chair Ulmer asked i1f there were any objections. There
were none and the CS was adopted.

Representative Cotten moved for the adoption of the
amendment relating to civil penalty. It was adopted by
unanimous consent.

Representative Cotten moved for the adoption of the
amendment, which would insert on page 1, line 20, after
"strategy.": "The provisions of this section that permit
executive session and caucuses shall be narrowly construed
to achieve maximum public access and to avoid unnecessary
executive session and caucuses."

Representative Gruenberg objected, saying that the language
"narrowly construed” might make it difficult for the
legislature to conduct its business. He expressed concern
regarding the dangers of judges with no experience in the
legislature. Representative Gruenberg felt the language



Legislature®s Uniform Rules. He noted that HJR 44 was also
before the committee for discussion. Chairman Sund
explained that HJR 44 is an amendmentto the constitution
regarding open meetings. Headded that both bills are
prime sponsored by Rep. Brown, who was present at the
meeting today.

Rep. Brown stated that she would discuss the bills
together, because HCR 11 would make a companion rule change
to the same section such as proposed in the constitutional
amendment.

Rep. Brown explained that HJR 44 proposes a constitutional
amendment that would providethat the legislature is
covered by the Open MeetingsAct.

The following is the verbatim testimony of Rep. Brown:

"The need for this arises from the Supreme Court decision
last fall iIn the case brought against the legislature by
the League of Women Voters, and other organizations,
challenging activities that took place in the 1986
legislative session. Although there was not a dispute In
the records about whether violations of the Open Meetings
Act had occurred, the court founa that i1t could not enforce
the Open Meetings Act against the legislature because the
court could not reach into the iInternal workings of another
branch of government, the legislature, which is provided
the freeuom and ability to make its own rules governing how
it will conduct business under the constitution. So the
court found that it had no authority even though it felt
that - the record indicated that there might have been
violations of the Open Meetings statute, the court could
not enforce that. There was an argument brought up about,
well, there was an implied right of access by the public to
the legislature. The court found that there is no implied
right In our constitution. So, for that reason, 1 feel
that you need to amend the constitution and assure that the
public does have the right of access to the deliberations
of their elected officials.

1"d like to briefly explain the proposed amendment, Mr.

Chairman. It has three sentences that would go into the
constitution. This would be under Article 1, the Bill of
Rights. It would provida that the deliberations of each

house of the legislature and 1ts committees and
subcommittees and each committee as a whole, shall be open
to the public unless the body is meeting iIn executive
session to consider matters authorized by law. Those can
be authorized under the opening statutes. It further
provides that, if a matter 1is appropriate to a particular
legislative body, private and substantive deliberation on
the matter by quorum of the body is a violation. Further,
that caucuses of the legislature may meet In private to



would result in law suits.

Vice-Chair Ulmer put the amendment to a vote.
Representatives Ulmer, Cotten, and Navarre voted yes.
Representatives Gruenberg and Taylor voted no. The
amendment was adopted.

Representative Gruenberg indicated support of the amendment
which would insert "and the court may enjoin violations of
this section.”

Representative Gruenberg suggested the addition "and grant
declaratory relief.” Discussion followed.

Representative Giuenberg moved to amend the amendment by
adding, "and grant declaratory relief" to "and the court
may enjoin violations of this section."

Representative Cotten objected. Vice-Chair Ulmer
maintained the objection.

Representative Taylor asked if the amendment granted
jurisdiction to the courts for the purpose of supervising
the legislature.

Mr. Bradley said the iIntent of the amendment was to give
the courts jurisdiction over violations of the open
meetings law.

Vice-Chair Ulmer put the amendment to a vote. There were 3
opposed, 1 in favor and the amendment failed.

Representative Taylor stated that he had prepared and
distributed an amendment. He said it would place the open
meetings act into the law and make i1t applicable to the
legislature. He movod for the adoption of the amendment.

Vice-Chair Ulmer asked if there were any objections.
Representative Cotten objected. Vice-Chair Ulmer noted the
objection and put the amendment to a vote. There were 3
opposed, 1 in favor, and the amendment failed.

Representative Cotten moved that CSHJR 44 (Jud), as
amended, pass from the committee. Representative Taylor
objected. Vice-Chair Ulmer noted objection and put the
motior to a vote. There were 4 in favor and 1 opposed.
CSHIR 44 (Jud) as amended passed from committee.

Vice-Chair Ulmer adjourned the meeting at 3:15 p.m.

HOoDBB JUDICIARY COMMITTEE MEETING -FEBRUARY 24, 1989 HIR 44
Chairman Sund announced that the next item to come before
the committee was House Concurrent Resolution 11, an
amendment proposing an amendment to Rule 22 of the




consider matters of procedure, organization or strategy.
Section 2 of the bill makes some legislative findings and
says that, essentially, some of the material in summary
form that is not contained In the opening iIs that.
Finally, Section 3 of the bill provides that the proposed
amendment would be placed before the voters at whe next
general election.

So, essentially what this i1s doing iIs making the Open
Meetings Act enforceable, allowing the court to enforce the
Open Meetings Act should there be violation iIn the future
by the legislature. | think it is important to do this,
because | think openness iIn government is fundamental to
having 1t operate in the interest of the citizens and that
the rules that we make should be enforceable and not
subject to the rules of the majority. We"re talking about
something, In my view, and my views come from my background
as a journalist, that i1t is very important that the public
and the press have a right of access to the deliberations
of elected officials.

Why a quorum? Why draw the line there? 1 think that it is
clear that the Open Meetings Act was not intended to apply
to two people talking, two legislators talking on an ad-hoc
basis, and yet, Juneau attorney Lee Sharp told a group of
municipal officials recently that that is how he interprets
it. So i1t is, | think, appropriate to draw the line at
some reasonable place so that business can carry on and
function and so that the representatives can lobby their
colleagues on issues that are important to them on a
one-on-one basis. The quorum is a reasonable place to draw
the line.

On this amendment as i1t Is proposed: any group of
legislators, assuming they don"t constitute a quorum of the
committee with jurisdiction over an issue, can get together
and talk about the substance of an issue and debate and try
to reach agreement. But what we are saying here is that a
quorum of a committee that would be appropriate to consider
that issue should not be meeting privately to resolve it or
debate 1t. So, that would end the fears that some people
might have, that two people talking would be considered a

meeting.

Further, the amendment provides for caucuses to take place
and for caucuses to consider matters of procedure,
organization, and strategy. | read these two sentences iIn
conjunction with each other, so that if you had a quorum of
the body, for example, a quorum of the Finance Committee
that was contained within a large group of people, would
not be appropriate for those people to debate a budget
item. It would not be appropriate to debate the substance

of iIt.



We had some discussion in the par (?) committee that heard
this bill, on what strategy is, how to define how/why is
that a part of this proposal. The dictionary definition of
strategy is that it is a careful plan or method, or the.art
of devising or using plans or stratagems toward a goal:
Strategy may be like pornography, in the sense that, when
you see 1t, you know 1t. It is hard to define what It is.
But I think i1t is not substitive deliberation on the merits
given of the measure or a bill or a budget item. Where we
can"t define it precisely, we have to look to our own sense
of propriety in policing our activities and assuring that
we are erring on the side of public access and openness.

I wanted to briefly advice you of the process that went on
in coming up with this proposal. Shortly after the court
ruled last year, a group of journalists and people who had
been involved iIn the lawsuit, including people from the
League of Women Voters, had been in meeting in Anchorage
and invited me to attend their meetings. 1 attended
several of their meetings, as did Senator Sturgulewski. We
went through about a dozen drafts to try to get agreement
on a proposal that that group was considering putting
forward as an iInitiative to try to force the legislature to
act on 1t. In the proceos of that, we considered a lot of
different alternatives, then eventually came up with the
language that is proposed In HJR 44 as something that the
people in that group felt that they could support as a
reasonable, workable, realistic way to draw the line there
and bring some definitive to what i1s now a confused
situation that leaves us in limbo because we really ion"t
have any sideboards on what a legislature can do. One
senator described the principle action as giving the
legislature a blank check to do and act as whatever 21
people felt was appropriate. I think that i1s correct,
because the law cannot be enforced.

Finally, Mr. Chairman, there is a fiscal note that iIs very
small, $2,200, unless the cost of putting this on the
ballot forces them to have another ballot card, in which
case the cost would be $53,400. 1I"m not sure at this time
which of those two would be the case.

«  F—ex . <f W yi,» *e
So In summary, 1 think HJR 44 provides realistic, workable
standards that will allow the legislature to conduct its
business, both® Sffieisfttly and iIn theopen and i1t would
discourage abuse and it would ensiir* that the public®s
rights bf accesseis protected to the deliberations of the
Iegis%aturei —

HS 1] J

The other measure that is scheduled for consideration
today, CS for Sponsor Substitute for HCR 11: we proposed a
Judiciary Committee Substitute that iIncorporates the same
concepts that are proposed in HJR 44. There should be a
title change that would more precisely specify what this



version of the proposal addresses, proposing that we make
Rule 22 of the Alaska State Legislature relate to open
meetings. The par versions of this resolution dealt with
caucus meetings and that was some efforts that we had
worked on prior to the Supreme Court"s decision. So, |1
will stop there. Thank yor very much for hearing the
resolutions. 1

Rep. Cotten, a co-sponsor also of HCR 11 and HJR 44,
remarked that he supports the concept and a question had
arisen iIn his mind. He asked Rep. Brown how many
subcommittees she sits on In the Finance Committee and do
any of them have three members. Rep. Brown responded that
she sits on four subcommittees and they each have three
members. Rep. Cotten proposed that she could conceivably
make a phone call to somebody and talk about something that
was In front of the subcommittee and be iIn violation of the
constitution. Rep. Brown .ied that, yes, under the way
that this 1is proposed, he Wu . correct. She added further
comment that she has tried very hard to run the
subcommittees iIn the open and they do not discuss
substitive matters that are pending before the committee
until they are in open committee meeting.

Rep. Gruenberg stated that the second sentence of the
proposed Judiciary CS didn"t make sense. It reads, '"a
quorum of the legislative body may not engage iIn private
and substitive deliberation on a matter within the
jurisdiction of the body."™ He wanted to know if a quorum
of the legislative body may only engage in public?

Rep. Brown replied that this was correct.

Rep. Gruenberg then commented that on line 15 of HJR 44 it
states, ''may consider matters authorized by law.”" He
wanted to know i1f Rep. Brown®"s intent was for "by law" to
mean by uniform rule. Rep. Brown explained that she had
assumed by law" meant as authorized by the Open Meetings
Act itself iIn the statutes.

Rep. Gruenberg suggested that the phrase "by law" should be
clearly intended to mean including the uniform rules or any
formal rules, or that i1t say "by law or the uniform rules”
because the legislature i1s also governed by the uniform
rules.

Charrman Sund remarked that he thought it wa3 pretty clear
the the uniform rules are not law.

Rep. Gruenberg reiterated that his suggestion should be
considered. He added that his staff had suggested adding
another sentence on line 19 that states that the
legislature shall have the power to enforce, by appropriate
legislation, the provisions of this article.



Rep. Brown commented that she wasn®"t sure what that would
add. Rep. Gruenberg remarked that he wasn"t certain It was
necessary, but If it does make a difference, 1t should be
included. He referred to the 120 day session limitation
amendment, that i1t contained the same type of language and
it indicates that the legislature shall pass a uniform rule
to implement the constitutional provision If necessary.

Rep. Cotten asked 1f a fair summary of the uniform rules
was that the court was saying they are something the
legislature uses to police or govern itself, and the court
IS not going to interfere in the enforcement or
applicability of the rules; it is up to the legislature to
do so. He added that Concurrent Resolution 11 1is a
proposal to change the legislature®s own rule, but if the
legislature chooses to not abide by them, the court is not
going to enforce the rules.

Rep. Brown acknowledged that he was correct and the effect
that Rep. Gruenberg proposes would be to give the court the
authority to enforce the rules.

Rep. Cotten mentioned two questions he had: Why would the
legislature want to give the court the ability to enforce

rules 1In the legislature, which is a separate body/branch

of government? Why is the court going to do a better job

than the legislature could do i1tself?

Rep. Gruenberg responded by saying that, obviously, the
intent of this amendment is to give the courts the power to
enforce i1t and any rules or legislation under i1t and It is
clearly the sponsor®s intent to let the court act as the
enforcing mechanism, otherwise, there is no method of
enforcement and the legislature is left to its own devices.
Whether 1t is called a statute or a uniform rule, the
intent iIs that the court can enforce i1t. He restated his
feeling Is that these things are better put into the
uniform rules than they are into statute, because the
legislature i1s governed by uniform rules and also that the
court should be given the power to enforce it.

Charrman Sund stated that i1f it i1s put In law, then the
executive branch is also given the authority to have
something to say about it, because the Governor either ha3
to sign 1t or not sign it.

Rep. Gruenberg remarked that this is probably another

reason to ask why should the executive branch be getting
into something that is strictly legislative.

Charrman Sund asked for any other discussion as another
person was waiting to testify.

Rep Taylor asked i1f substitive deliberation was defined in



the amendment and what the definition was.

Rep. Brown replied that 1t was not defined iIn the
resolution and the definition that she had come with 1is:
formal or informal discussion that leads to agreement,
consensus, commitment, decision orvote on a matter pending
before the legislature. In response to comments made by
Rep. Taylor, she stated that i1t Is not necessary to define
every single word in every law iIn order for the law to have
meaning and be valid.

Rep. Taylor then asked Pep. Brown if she had the
definitions of procedure, organization and strategy, and if
they were offered iIn the amendment?

Rep. Brown emphasized that she had already discussed the
definition of strategy. She then stated that the
definition of procedural items as differentiated from
substitive debate was pretty clear. She offered that
organization would refer to how the caucuses organize and
the election of officers. Rep. Brown then made note that
it 1s already exempt iIn the Open Meetings statute.

Rep. Taylor stated that his real question was why was it
being readmitted that the legislature is so limited to
different things.

Rep. Brown responded by saying that the Open Meetings Act
right now applies to everyone, every public body, and
unless the legislature takes action to make it enforceable
against the legislature, 1t is putting the legislature iIn a
different category than everyone else. She felt that the
constitutional amendment puts the legislature on the same
footing with the other bodies, and with the executive
branch, 1n making the act have meaning.

Rep. Taylor commented that he didn"t think i1t does and that
it 1s a different set of rules for the legislature than for
most people out there. He asked, wouldn®"t one line that
states that the legislature shall be bounv, by the Open
Meetings Act put everyone on the same level playing field,
or does the legislature have to have special exceptions for
procedure, strategy and substitive deliberation.

Rep. Brown replied that you could stop with the first
sentence, but if you did that, the only thing iIn effect
then would be the substance in the Open Meetings Act. She
pointed out that the issue addressed in the second sentence
is, at what point do you have a meeting. She added that
this i1s becoming a real issue among municipal officials.
She went on to explain her participation as a panel member
at the conference she had attended last fall of the
municipal league and what transpired at that meeting and
soma of the comments that had been made by several



individuals, 1iIncluding an attorney"s extreme
interpretation, iIn their attempt to understand and
interpret what this meant to them and how they could
function under 1t.

Rep. Brown added to her earlier explanation on how tha
proposed amendment came Into being, stating they had
considered an amendment that would be broad in scope and
would cover everyone, local, state and executive branch and
everyone else, but i1t was decided that iIn order to get
something passed, it would be easier to address the whole
in one single package, including the specific provision
regarding caucuses, iInstead cf taking on the broad issues
of how the Open Meetings Act affects every local official.

Rep. Taylor commented further on his perception regarding
the legislature as being some sort of special, privileged
group that supposedly has special rules that don"t apply to
others.

Rep. Brown pointed out that the legislature was the only
bicameral body In the state. Chairman Sund added a comment
that 1t was also the only legislature.

Chairman Sund interrupted the discussion at this point 1iIn
order to let those present testify and invited Rep. Brown
to sit at the table with the committee.

Rep. Ulmer commented on the differences between trying to
get something passed on an assembly or local government
versus the process involved in the state legislature.

Eve Reckley, representing the League of Women Voters, read
written testimony stating the League®s support of HJR 44.
They urged approval of the resolution to constitutionally
guarantee the right of public access to deliberations of
the legislature. She stated that they believe that the
better informed the public iIs, the better our government
will be because it will be reflective of the will of tne
people. She further stated that tha League believes that
constitutionally mandating open meetings is vital to making
the legislative process accessible and accountable, as well
as responsive to and representative of the people of
Alaska.

Chairman Sund tossed out an i1dea to be discussed. What
would become of the issue and all subsequent related
actions 1f a meeting is found to be in violation. Are
there any mwedies, can anything be made right or
rectified? Discussion followed on this subject with Mrs.
Reckley stating that the original lawsuit requested a
temporary restraining order, which would have voided the
action taken in a meeting that was closed that violated the
action. Rep. Brown remarked that the open Meetings Act



provides the interpretation as that action taken contrary
to this section is void, but she didn"t know what the
remedy would be if there was a violation of the sentence
affecting caucuses. Chairman Sund asked, what about
substitive deliberation of a quorum of the committee
meeting somewhere? The discussion continued briefly.

Rep. Cotten led iIn a discuss™''on about the role
subcommittees play in the committee process and whether
they should be addressed in the constitution. Rep. Brown
stated that she didn"t want to imply that not putting It iIn
the constitution would lessen the obligation of the
subcommittee to meet in public. She alway.i thought that
subcommittees were covered under Subsection A because it is
an official subordinate unit.

Rep. Taylor again brought up his argument that everyone
should be on the same level playing field. Rep. Navarre
reiterated comments made by Rep. Ulmer earlier iIn regards
to the legislature being bicameral and that there are
significant differences from state governments.

Rep. Ulmer asked Rep. Brown if, during the interim, they
had looked at any other states that might have a similar
constitution or similar laws that address this 1issue.

Rep. Brown replied that they had, and that 35 states have

an open meetings provision iIn their constitution, but they
are generally quite broad and didn"t seem to draw concrete
lines with respect as to when things had to be open or not.

Charrman Sund expressed his concern that at what point in
time can a lawsuit be brought to void an act of the
legislature based upon the fact that there was a violation
of the Open Meetings law. He added that he perceives this
as an open release act for the lawyers and it would give an
open invitation to attack every law and every move the
legislature makes and that every law that comes out is
going to be challenged on some factual basis that there was
a violation iIn i1ts iInstrume. cation or i1ts deliberation.

McKie Campbell, Legislative Aide to Senator Sturgulewski,
testified that he had been i1nvolved In some of the work
during the interim on this measure. He added to Rep.
Brown®"s comments regarding the various states that had been
investigated and remarked that the provision that was
drafted most closely resembled the state of Oregon®s.

More discussion took place by the committee and those
present with regard to remedies.

Mr. Campbell explained that when they drafted this, they
realized that there are myriad questions that no
constitutional language can answer. He stated that they



did try to observe the difference between constitutional
language and statutory language, which nails down all the
details. He expressed that there is no doubt in his mind
that 1f this passed it would require some statutory changes
to implement i1t and make it effective and to work. The
second point he said he wanted to make i1s that these points
can be resolved because there are a number of other states,
California as an example, that operate under far more
stringent guidelines than these.

Rep. Cotten made a move, Tor purposes of discussion only,
to make a deletion on HIR 44, lines 12 and 13, that the
words "and subcommittees and of each committee as a whole"
be changed to read '"the deliberations of each house of the
legislature and the deliberations of the committees shall
be open to the public.”

Chairman Sund stated there was a motion on the floor and
asked for any comments.

A brief discussion centered around what "‘committee as a
whole™ meant. Rep. Brown commented that the attorney, Mr.
Bradley, was quite iInsistent that "each committee of the
whole'™ be iIn there.

Rep. Cotten withdrew his motion.

Chairrman Sund asked for volunteers to work on this piece of
legislation. He admonished them to make sure they
announced all their meetings and hold them inpublic. He
suggested that they may want to look at the first sentence,
lines 15 and 16, of HCR 11 and that maybe the same thing
could be said 1iIn a different manor that would make it read
a little better.

Rep. Gruenberg commented that he would like to delete It.
He suggested that there be an amendment made to Article 2
because i1t deals with the legislature, whereas Article 1
deals with something else.

Rep. Brown explained that they specifically put i1t as an
amendment to the Bill of Rights because they felt it is a
fundamental right that people have to maintain control over
the organizations that they have created and to be able to
know what the legislature is up to. She emphasized that it
was a deliberate decision.

Rep. Gruenberg suggested that i1t be reconsidered, because
when people look In the constitutior for things dealing
with the legislature, they look iIn Article 2, not in
Article 1.

Charrman Sund asked i1f there were any other comments or
directions for the subcommittee, or if there were any other



items tc come before the committee today? There being
none, he adjourned the meeting at 2:41 p.m.

HOUSE STATE AFFAIRS COMMITTEE MEETING - FEBRUARY 0, 1988 HJR 44
Representative Brown, prime sponsor of HJR 44, provided the
committee with background information on the resolution,
which would place on the ballot a constitutional amendment
to be approved by the voters. Section 1 of HJR 44 would
require meetings of the legislature, all committees and
subcommittees to be open to the public, except when an
executive session was required by law. Representative
Brown told the committee that caucuses could continue to
meet iIn private for purposes of procedure, organization and
strategy. Section 2 would make the legislature subject to
the Open Meetings Act. Section 3 would place the question
on the ballot.

Representative Menard was noted as present at 3:10 p.m.

Representative Brown stated that it was not her iIntent to
cut off all discussion between legislators, so the
resolution limited the application to a quorum of a body.
She went on to give examples of what strategy, private and
substantive deliberation would be.

In discussing the fiscal note, Representative Brown told
the committee that the cost of the resolution would be
$2,200 unless an additional card were required to put the
question on the ballot.

Representative Martin suggested that some definition should
be given to "procedures, organization and strategy."
Representative Brown responded by saying she thinks
organization and procedures are clear; organization
referring to the initial organization of the legislature.

Representative Martin asked about "reasonable time of
public notice,” and whether one day would be reasonable.
Representative Brown responded that reasonable notice would
depend on the circumstances and could consist of posting a
notice on the board outside the Speaker®s office.

Representative Davidson asked Representative Martin if he
meant by his comments that HJR 44 was not accomplishing
anything in terms of open meetings. Representative Martin
responded that he has found no reason for closed door
meetings and that the current majority, among itself, does
not agree on the need for closed meetings.

Eve Reckley, representing the League of Women Voters, spoke
in support of HIJR 44 and the guarantee of public access to
the legislative process. (Complete copy of testimony
attached.)



Representative Martin asked Ms. Reckley about meetings of
"less than a quorum™ and what would be acceptable. Ms.
Reckley answered that i1t iIs the spirit of open government
that i1s Important, and that i1f there iIs any question, a
meeting should be open to the public.

Representative Brown remarked that any piivate discussion
of a topic should be limited to less than a quorum of the
legislature, a committee or subcommittee which 1is dealing
with that topic.

Representative Menard asked about the meaning of the word
"strategy." Representative Brown replied that it would be
limited to 1tems on which a caucus has taken a position.
Representative Martin asked i1f bill trading would be
defined as strategy. Representative Brown answered that
relations with the other body of the legislature would fall
under the meaning of strategy.

Representative Donley moved to pass HJR 44 from State
Affairs with individual recommendations. There was no
objection.
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LEGISLATIVE AFFAIRS AGENCY

MEM ORANDUM March 18, 1988
SUBJECT: Open meetings
(CSHIR 44 (Judiciary))
TO: Representative Kay Brown
FROM: Richard A. Bradley

Legislative Counsel

I have reviewed the citations from the House Research Agency
report that Roxanne provided to me on the avoiding of action
for a violation of open meeting laws. I have reviewed about
half of the laws of the other states and will, if you wish,
review the remainder. But it seems that some kind of pat-
tern appears iIn the laws of the states that 1 did review.
Let me make some observations about the laws and then offer
the individual analyses of the states from Alabama through
Missouri.

First, and I think this is significant, 1 found no case
where an Act of a legislature was avoided. It appears that
no action was avoided (or challenged until Abood) where the
violation was based only on the actions of a committee or
subcommittee of the legislative body.

There is some logic to this point. While committee recom-
mendations are useful, a member may vote for or against
final passage based on or in spite of recommendations of a
committee. What one committee does may be disregarded by a
subsequent committee or used for entirely different reasons.
It should not follow that the action by a committee vitiates
the final legislative action.

In probably every state, state constitutions will require
votes on final enactment to be public. Whether a disregard
of committee action that violates open meeting concepts (if
final action is open) 1is a serious loophole or a reasonable
expectation may be debatable but it appears to explain why
the application of open meeting concepts to legislative



Representative Kay Brown
Page 2
March 18, 1988

action does not result iIn the avoidance of the final legis-
lative action. The legislature should have the power to
cure the defects in legislation caused by a committee of the
legislature.

While the senate and the house each seem to have their own
different ideas about the amount of debate required for
adoption, it is quite different for a court to order the
legislature to engage in "substantial, de novo, independent
and public reconsideration of those substantive matters pre-
viously discussed in private.” That remedy was requested in
Abood v. League of Women Voters of Alaska, 743 P.2d 333, 334
(Alaska T9"87).

The amount of debate required to cure a violation is the
kind of question that the courts would be required to ad-
dress i1f a violation by a committee is permitted to taint
the final legislative action fatally. If I am correct that
only violations by the enacting body will cause action to be
void, the cure for violations is not a problem since no
violation by the legislature itself will (or can) occur.

During our discussion, 1 noted frustration with effective
remedies. John Hartle suggested an analogy to the ex-
clusionary rule (on evidence in criminal trial obtained in
violation of civil rights, etc); the only remedy is the ex-
clusion of the evidence; the only solution here is the
avoidance of the law.

I disagree. A number of the states permit citizen com-
plaints for mandatory or other injunctions against the
violations. A numUer permit the citizen plaintiff to obtain
fines for violations. One would permit the court to ter-
minate the term of a member who violated open meetings re-
quirements and was sanctioned twice during a term; that
would not work as to a legislator since expulsion of members
is also constitutionally regulated but it could work on
other levels of government. The Maryland provision says
that the action of a public body may not be voided because
of the violation by another public body; perhaps that ad-
dresses the legislature vs. i1ts committees question.

At that point, the proper sanction is not an avoidance of
the legislation but the proper sanctions against individuals
involved at the committee level. And as | suggest, the
cases that do appear address violations by school boards,
municipalities, and other public bodies. I found no case
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where the defect iIn committee action voided the action by
the final adopting body that itself complied with open
meeting requirements.

Finally, an analysis of state laws. While it has been sug-
gested (by the House Research Agency report) that each state
has an open meeting law, it is far from true that the cita-
tions offered prove that the legislatures have uniformly
subjected themselves to such laws.

Alabama. I could find no laws at the citation suggested in
the HR report. Title 13 has been repealed. No entries in
the index for the topic.

Arizona. Sec. 38.431. Applies to the legislature. No case
in annotation appears to have challenged legislative viola-
tions. Only applies when a quorum is present according to
AG opinion. Court may impose a fine of not to exceed $500.
Sec.431.07. Public body may not expend public money to
defend action under certain circumstances. Sec. 431.07.
Either house of legislature may exempt itself by adoption of
rule or procedure. Sec. 431.08(B). Does not apply to
conference committees of legislature or any caucus.

Sec. 431.08(A); conference committees shall nonetheless be
open.

Arkansas. Citation incorrect: see A.C.A. 25.19.101 et seq.
Open meetings section does not apply to the legislature.
Sec. 25,19.106. Misdemeanor penalty for violations of $200
or 30 days (sec. 25.29.104). Action taken not void unless
adopted at a public meeting. Sec. 25.19.106.

California. Citation given (sec. 11120 et seq.. Cal. Gov"t
Code) applies only to executive branch agencies. See
earlier memorandum for comments on sections applicable to
the legislature.

Colorado. C.R.S. sec. 24.6.401 et seq. Applies to the
legislature. Sec. 24.6.402. Does not apply to "chance
meeting or social gathering at which discussion of public
business is not the central purpose.'™ Sec. 24.6.402(2.1).
Provisions on invalidity may not apply to the legislature:
"(4) No resolution, rule, regulation, ordinance, or formal
action of a board, committee, commission, or other policy-
making or rule-making body shall be valid unless taken or
made at a meeting that meets the requirements .. ." Note
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that while i1t applies to a committee in the legislature, a
committee is not a policy making body.

Connecticut. G.S.C. sec. 1.21. Appears to apply to the
legislature. Sec. 1.21(a). Establishes notice; has no pro-
vision explicitly establishing application to the legisla-
ture or providing for the implications of violations (even
as to executive branch agencies).

Delaware. 29 D.C.A. sec. 10001 et seq. Includes
legislature. Sec. 10002. "Any action taken at ameeting Iin
violation of this chapter may be voided by the Court of
Chancery™ within 60 days of notice of the action butnot
more than 6 months from the action. Sec. 10005(a). No
annotations regarding violations by the legislature.

Florida. Ch. 286, F.S. at 011. Does not apply to the
legislature. Sec. 286.011(1). Did not determine whether
other law applies to the legislature.

Georgia. O0.C.G. sec 50-14-1 et seq. Not applicableto the
legislature.

Hawaii. H.R.S. sec. 92.3. Does not apply to the legisla-
ture. Sec. 92.10; rather, will be subject to rules adopted
by the legislature (1 have not found such rules). Executive
action voidable on *"proof of willful violation.” Sec. 92.-

Idaho. [1.C. sec. 67-2340 et seq. General sections do not
apply to the legislature. Sec. 2341. Open legislative
meetings required. Sec. 2346. Curiously, there iIs no
statutory authorization for any executive session by
legislative committees: "All meeting . . . shall be open at
all times"™; 1 suggest the section cannot be taken seriously.
Action taken at a meeting that violates the sections is null
and void. No cases construing statute in context of suit
against legislature for its violation.

ITlinois. 102 111. A.S. sec. 41 et seq. Includes "legisla-
tive . . . bodies of the state . . . except the General As-
sembly and committees or commissions thereof.”™ Sec. 41.02.
Did not find any specific sections applying to the legisla-
ture.

Indiana. B.l1.S.A. sec. 5-15-1.5-1. Appears to apply to the
legislature. Sec. 5-14-1.5-2(a). Notice requirement do not
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apply to the legislature. Sec. 5-14-1.5-5(g), Citizen may
enjoin action taken at an executive session or to declare
void action in violation of notice requirements (nhot applic-
able to legislature). Sec. 5-14-1.5-7(a)-. Court may award
costs and attorney fees iIf action was knowing and inten-
tional. Sec. 5-14 - 1.5-7(f).

lowa. The correct citation is chapter 21 in the 1987 code.
The chapter does not apply to the legislature. Remedies
include assessment of fines of $100 to $500 for partici-
pants; no fines for a person who voted against the violating
meeting or acted in good faith or in reliance of legal
advice. Sec. 21.6(3). Costs and attorney fees for pre-
vailing party who establishes the violation. Sec. 21.6(3).
Voids the action taken in violation if the case is brought
within six months of the action on a determination that the
public interest in the enforcement of the open meeting
policy outweighs the public interest in sustaining the
validity of the action taken; doesn"t apply to an action
regarding the issuance of bonds or other indebtedness of a
governmental body if a public hearing, election, or public
sale has been held. The court may remove an individual who
has engaged in two prior violations in which damages were
assessed during the member®s term. May issue a mandatory
injunction punishable by civil contempt. Ignorance IS no
defense.

Kansas. 75 K.S.A. sec. 4317 et seq. Appears to apply to the
legislature. Sec. 4318. Violators suoject to a $500 civil
penalty. Any binding action taken in violation is voidable
in an action brought by the attorney general or county
attorney. Sec. 4320. Court may award costs and attorney
fees. Exceptions for impeachment are made. Sec. 4318. One
annotation says that there was no "authority for private
individual to bring action to void acts performed in viola-
tion of open meetings law. Stoldt v. City of Toronto, 678
P.2d 153 (Kansas 1984). Unannounced gathering prior to of-
ficial meeting violates the law. Coggins v. Public Employee
Relations Board, 581 P.2d 817.

Kentucky. KRS 61.805. Appears to apply to the legislature.
Sec. 61.805(2), but with some "exceptions™ "committees of
the jzeneral assembly other than standing committees'. Sec.
61.810(9). Courts may enforce by injunction. Sec. 61.845.
Curiously, though there are pages of annotations of opinions
of the attorney general as well as court decisions, no case
involves the legislature.
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Louisiana. RS 42.5 is the law; a 1981 amendment deleted the
language that exempted the legislature iIn those words but
the words now used do not include the legislature.

Sec. 42.4.2(2). A specific section authorizes closed or
executive sessions of legislative houses and committees.

Sec. 42.6.2. The law also exempts 'chance meetings, social
gatherings, or other gatherings at which only presentations
are made to members of the legislature or members of either
house thereof or of any committee or subcommittee if no vote
or other action, including formal or informal polling of
members, 1is taken.” Sec. 42.6.2(C). The legislature is ex-
empted from requirement applicable to executive agency that
meetings for the year be announced at the beginning of the
year. Sec. 42.7. Suits to void action must be filed within
60 days of the action.

Maine. 1 MRSA sec. 401 et seq. Applies to the legislature.
Sec. 402.2. For violations of the policy: "If any body or
agency approves any ordinances, orders, rules, resolutions,
regulations, contracts, appointments or other official
action in an executive session, this action shall be illegal
and the officials responsible shall be subject to the
penalties hereinafter provided". I note that "Acts" are not
included. The penalty is a class E crime, probably a mis-
demeanor. No case examines a challenge to a legislative
enactment.

Maryland. 76A A.C.M., sec. 7 et seq., reorganized as 10
A.C.M., 501 et seq. iIn the 1984 edition. Regarding enforce-
ment, the law says: . . . the court may declare void any
final action taken at a meeting held in wilful violation of
[the law] if the court finds no other remedy would be
adequate under the circumstances. However, the action of a
public body may not be voided because of the violation . . .
by any other public body.”™ Sec. 10- 510(a)(2);

sec. 10-510(e) authorizes injunctions or other appropriate
relief. The section specifically excludes actions appro-
priating public funds, levying taxes, or providing for the
issuance of bonds, notes, or evidences of public obligation
from the authority of the court to void actions. Sec. 10-
510(a)- No case examines a challenge to a legislative en-
actment.

Massachusetts. 30A M.G.L.A. sec. 11A. Does not apply to
the general court (legislature) or the committees or recess
committees of the general court. Sec. 11A.
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Michigan. Michigan has a constitutional provision requiring
open meeting unless the public welfare requires otherwise.
Art. 4, sec. 20. The current citation to the general law is
15 M.C.L.A. sec 261 et seq. "Public body" 1is defined as
"any state . . . legislative . . . body, including a . . .
committee, subcommittee . . . empowered by the state
constitution ... to exercise governmental . . . authority
- - . . Sec. 15.262(a); under 15.262(d), "'decision”
includes a "vote . . . upon a . . . bill ___" Attorney
General opinions are consistent that committee action is
covered. A reenactment complying with the act cures a prior
enactment that was deficient; the effective date is on the
reenactment. Sec. 15.270. No case addresses a challenge to
a legislative enactment.

Minnesota. M.S. 471.705. Does not apply to the
legislature,

Mississippi. Not reviewed.

Missouri. M.R.S., sec. 610.010 et seq. Applies to the
legislature. Sec. 610.010(2). Violations include
injunctive relief. Sec. 610.027(1). Civil fines of not
more than $100 are authorized. Sec. 610.027(3). Actions
may void the action on evidence that the governmental body
violated the section "if the court finds under the facts of
the particular case that the public iInterest in the

enforcement of the policy . . . outweighs the public
interest iIn sustaining the validity of the action taken at
the closed meeting, record, or vote."™ Sec. 610.027(4).

Injunctive relief is authorized. Sec. 610.030. No
annotation applies a challenge to a legislative enactment.

IT 1 may be of further assistance, please advise.

RAB:bb
b4/020
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MEMORANDUM March 15, 1988

SUBJECT: Open meetings; "action violating the section
is void"” (CSHJR 44 (Judiciary))

TO: Representative Kay Brown

FROM: Richard A. Bradley

Legislative Counse

I have reviewed the citations that Roxanne Turner provided
to me regarding the constitutions and laws of California and
Oregon regarding open meetings.

A brief summary of the provisions would be that neither
state has any provision voiding laws for violations of the
open meetings laws of those states.

Nor do the constitutions of those states lead to that
result.

The California Constitution provides that the "proceedings
of each house and the committees thereof shall be public
except as provided by statute or concurrent resolution, when
such resolution is adopted by two-thirds vote of the members
of each house, . . ." Art. IV, sec. 7(c), California
Constitution.

Contrary to the information Roxanne gave me, the enabling
legislation at Secs. 11120 - 11131 of the California
(Government) Code does not apply to the legislature but
rather only to state executive branch agencies. And 1
believe that no provision of that law provides that action
taken in violation of it is void. The only remedies offered
in those sections of the California law iIs the authorization
of litigation seeking mandamus or injunctive relief (Sec.
11130), costs and attorney fees (Sec. 11130.5), and a
provision making the conduct a misdemeanor (Sec. 11130.7).

A copy of these sections is enclosed.
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California dees, however, have an open meetings law specifi-
cally concerned with the legislature. See Secs. 9027 -
9031, California (Government) Code, copies enclosed.

The legislative formulation of art. 1V, sec. 7(c), quoted
above, provides that all "meetings of the Assembly and
Senate and the committees and subcommittees thereof, and any
conference committee, shall be open and public and all the
proceedings shall be conducted openly so that the public may
remain informed, except as otherwise provided in this
article. All meetings of any conferencecommittee shall be
open to press representatives accredited by the Joint Rules
Committee.” Sec. 9027.

Two sanctions are stated: (1) a knowing violation is a mis-
demeanor. Sec. 9030; and (2) a mandamus or injunctive
action for declaratory relief may be filed. Sec. 9031.

The Oregon laws ere consistent.

The Oregon Constitution provides that the "deliberations of
each house, of committees of each house or joint committees
and of committees of the whole, shall be open.”™ Art. 1V,
sec. 14, Oregon Constitution. The section also directs each
house to adopt rules to implement the section and both
houses are directed to adopt joint rules relating to joint
legislative activity.

I have included copies of ORS Secs. 192.610 - 192.690. They
are ambiguous as to whether they apply to legislative Acts
or legislative proceedings. I can fina no provision within
these sections that uses terms to be expected in laws ap-
plying to the legislature. B”t I can find no specific pro-
visions that do apply to the legislature; since we do not
have access to the legislative rules, that may well be the
the location of those provisions.

Sec. 192.680 establishes the policy that the court may order
equitable relief as it considers appropriate. The law also
provides that

A decision shall not be voided if other equitable re-
lief is available. The court may order payment to a
successful plaintiff in a suit brought under this sec-
tion of reasonable attorney fees at trial and on ap-
peal, by the governing body, or public body of which it
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IS a part or to which it reports. ORS, sec. 192.-
680(1).-

This remecy may be offered because it would be very unlikely
that a plaintiff could prove ™"actual damages'™ for a
violation of the law.

The law also provides that if tne violation was a "result of
wilful misconduct by any member or members of the governing
body, that member or members shall be jointly and severally
liable to the governing body . . . for the amount paid
under subsection (1)."

Finally, the Oregon law provides that '"the provisions of
this section shall be the exclusive remedy for an alleged
violation of ORS 192.610 - 192.690."

I believe it is accurate to note that neither California nor
Oregon will void a legislative Act for a violation of their
open meetings laws. The liws also suggest that sanctions
against members whose conduct is wilful 1is a proper re-
course.

During the meeting yesterday, | heard the suggestion several
times that voiding the law was required because no other
remedy was available. It seems that there may be some
others.

You may wish to consider the alternatives that seems to flow
from the California and Oregon experience.

(1) Amend the open meeting law to permit iInjunctive and
mandatory actions for violations of the law, with the sanc-
tion available from the funding of the agency sued but with
the court given the option, as in Oregon, of assessing the
fine against the acting members i1f the violation was wilful.

(2) Make violations of the open meetim law by Hlegislators
a violation of legislative ethics, AS 24.60.

IT 1 may be of further assistance, please advise.
Enclosures

RAB :bb
b4/013



Kay Brown

Alaska State Legislature
House of Representatives

ITBMOI ANDUITI

TO All Members of the House

FROM: Rep. Kay Bn

DATE: March 28, 1

RE Open Meetings Constitutional
Amendment

Attached for your review is CS HIR 44 (Judiciary), ""Proposing an amendment
to the Constitution of the State of Alaska relating to open meetings,” and a
news article.

lintroduced the constitutional amendment to ensure the right of public
access to the deliberations of legislative bodies. The legislative process must
be accountable, accessible, and responsive to the press and the people of
Alaska.

A summary of the legal proceedings leading up to the introduction of HIR 44
is relevant Asyou will recall the League of Women Voters v. Adams et ai
lawsuit was brought over the doted budget discussions in caucus meetings
during the 1986 session. The Superior Court found an implied ri*nt of access
to the proceedings of the legislature under the Alaska Constitution. The
Superior Court appeared to hold that discussion and binding decisions on
substantive legislation cannot be made in a private caucus. However, the
open meetings lav specifically does not apply to "...any votes required to be
taken to organize a public body...""(AS 44.62.310(a)). It had been noted
earlier by the Supreme Court that the statute has no application to private
caucuses, so there is no reason to exempt from the statute organizational
votes which take place in those caucuses. (Tamara Cook memo, Dec 11,
1986).

P. Q BOX 20-3661 p.a BOX V
Anchorage, AK 90520-2661 Juneau, AK 90611

(907)272-0207 (007)465*4008



CS HIR 44 (Judiciary)
Page 2

The case vis appealed to the Alaska Supreme Court. The higher court had
earlier demonstrated an unwillingness to interfere in matters of procedure
involving the legislature (Malone v. Meekins. 650 Psd 331 (Alaska 1982)).
The legislature is constitutionally required to determine rules for its own
proceedings and it may not do so by statute because this would bind itself

in the future (the legislature would be subject to the Governor s veto of the
repeal of the statute, or would need a supermajority v”~te to override a veto.)
The task before the Supreme Court in League of Women Voters was to deter-
mine whether the public has an unenumerated right of access to legislative
meetings at which substantive budget decisions are made.

The Supreme Court reversed the lower court's ruling and held that there is
no implied right of public access to legislative committees or caucuses under
the Alaska Constitution. The Courts decision was based on the separation of
powers doctrine; that is, the Court had no constitutional authority to enforce
the law governing the operating procedures of the legislature. The Court
concluded that it is not the function of the judicial branch to require the
legislature to follow its own rules.

HIR 44 would amend the constitution to mandate legislative adherence to the
Open Meetings Act and to provide for judicial enforcement in the instance of
aviolation. It provides the legal framework to protect the public's right to
openness in the legislative process.

The resolution requires that deliberations be open unless the body is meet-
ing in executive session to consider matters authorized by law. It prohibits a
guorum of each house and its committees from engaging in private and sub-
stantive deliberation on a matter appropriate to that body. It allows private
caucuses for matters relating to procedure, organization and strategy.

HIR 44 was amended in House Judiciary to provide for a civil penally in
Superior Court for a wilful violation of the open meetings requirement It
also was amended to provide that the language permitting executive sessions
and caucuses shall be narrowly construed to avoid unnecessary closed

meetings.

The intent language included in the constitutional amendment makes clear
that it is not intended to preveat the free flow of ideas among legislators, or
their participation in public forums, community meetings, or social events.
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Page 3

HIR AA requires a tvo-thirds vote of both the House and the Senate, and the
signature of the Governor to place it before the voters in November. | vould
appreciate your careful reviev and consideration of this measure. Please
call me at --49)8 if you have any questions or concerns. Thank you.

Attachments



By Brown, Ellis, Frank, Davis, Cotten, Prepared Dy
Ncvnrre, Pourchot, Boy8r, Koponen, Rep. Kay Brown
Boucher, Davidson, Menard and Donley March 30, 1988

CS HIR 44 (Judiciary): Proposing an amendment
to the Constitution of the State of Alaska
relating to open meetings

HJR 44 proposes to amend the State Constitution Dy
e mandating legislative adherence to the Open Meetings Act

e providing for court enforcement in the Instance of a
violation

* requiring that legislative deliberations be open unless the
body is meeting in executive session to consider matters
authorized by law

e prohibiting a quorum of a legislative body from engaging
in private and substantive deliberation on a matter approp-
riate to that body

» allowing legislative caucuses to meet in private to consider
matters of procedure, organization or strategy

e providing for a civil penalty for each Instance of a wilful
violation

e providing that the language permitting executive sessions
and caucuses b; ‘arrowly construed to avoid unnecessary
closed meetings.

HJR 44 Includes Intent language making it clear that this amendment
Is not Intended to prevent the free flow of ideas among legislators 0r
their participation in public forums, community meetings, or social
events.

The proposed language is the work of a number of individuals who
began meeting together shortly after the Supreme Court Issued Its
rullny last September,



LEGISLATIVE REPORTING SERVICE (BILL SUMMARY)

Open Meetings BOOSE JOINT RESCLUTICH HD. 44. by Repe. Bromn, Ellis, Frank,
Const. Amend. Davis, Cotton, Navarre, Pourchot and Beyer. Proposes amend-

ing the AK constitution relating to open meetings law (See SR 50
this report. ldentical.)

Introduced January 15, 1988 end referred to State Affairs and
Judiciary.

Open Meetings  SENATE JOINT RESOLUTION MD. 5Q, by Sens. Sturgullevski,

ccnst.. flacnda.  Kerttula, Szymanski, Rodey and Josephson. Proposes an
arendment to the AK constitution relating to open meetings. Would
add a new section to Article 1 (Declaration of Rights) to read:

CiCT1M 21. KQ71K I 0,0 . Th. telltam IM i «( <ttk kwe tl

tb. 1.(1.1.cur. u . ik. 4.1lk.r.cIMj .1 tk. nalttiu u . iib.im 11
t.«. .2 uck CMUttH .1 Ib. m*mi. iK.Il k. t, «. |. k. yvkitc
uni... Ib. J.(i.l.tlI T« M , 1* M«lla« In .u ailn it i th CM-
Jdd.r ntn.r. wtb.rli.4 k, Iw, U - nnct.r 1* inrt,rlil. t. *
,JNialr LA lar Mr, dAvamaNKiiudn kst M
Ib. H |:xtr kj . lu.ru. .( thb.1 1.(l.1tilm M |, li t vi.l.cim «( tkl.
4.11m . Cm hui «fIb. t~Il.l.cur. My n..c la ,rli.i. 1. cMJibtr

Mic.r. .( yncMura, artMil.11m , «r iiriuij,

Section 2 of the resolution states that the purpose of the
anedmat®, is "'to make openness iIn govermment the rule and secrecy
the exception. The amendrment ensures that the jxhlic iIs not
excluded daring the substantive deliberative at, decision-making
stages of the budgetary gj.d lanmaking process.' Further states
that the existing open meetings law ccnplies with this
constitutional arendnent, and the amendrment provides a basis for

jJudicial enforcement of that law.

IT passed by the legislature, the amendment will be placed before
the voters at the next general election.

Introduced January 15, 1988 and referred to State Affairs;
Judiciary.

ton Meetings  f107z RGBCTITNIB NO. 44. (%« p*ge* 960/1006/1042/

(const, an.) 1078). Reported back to the Bouee February” 10, 1988 by State
Affairs without reccwndation. Concurring: Ulmer (Chair), Donley
and Martin. Not concurring: Menard and Davidson recommend it do

pass. To Judiciary.

QaBDLtktitInsa  aOJSE JOINT.-RESCLOTIDH HQ. 44. (see pages 960/1006/1042/

(const, an.) 1078/1122). Reported back to the Bouse March 28, 1988 by Judi-
ciary recosmending it be replaced with a Judiciary substitute and
that 1t do pass. Concurring: Ulmer (V-Chair), Navarre, Cotten,
Gruenberg. Not concurring: Taylor signed 'do not pass without
Iz;rpendbent." The Speaker added a Finance Conmittee referral. To

inance.



sen Meetings
const, amn.)

The Judiciary substitute would add a new section to Article | of
the Alaska Constitution [Declaration of Rights] to read;

"Section 23. Meetings Open. The deliberations of each house of
the legislature and 1ts canmittees shall be open to the public

ml ess the legislative body is meeting in executive session to
consider matters authorized by law. If a matter iIs appropriate to
a particular legislative body/ private and substantive deliberation
on the matter by a quorun of that legislative body is a violation
of this section. A member of the legislature who willfully
violates this section is subject to a civil penalty for each wilful
violation In an action brought iIn the superior court. Caucuses of
the legislature may meet iIn private to consider matters of
procedure/ organization/ or strategy. The provisions of this
section that permit executive sessions and caucuses shall be
narrowly construed to achieve maximal public access and to avoid
unnecessary executive sessions and caucuses.™

Language explaining the purpose of the constitutional arenctoent has
not been changed by the Judiciary Camaittee.

HOUSE JOINT RESOLUTION HO. 44, (see pages 96071006;1942;
1078;1122;1453). Reported back to the House April 1S88 by
Finance recamending adoption of the Judiciary Comittee substitute
(see page 1453) and that 1t do pass. Concurring: Pourchot/
Swackhammer/ Boyer/ Frank/ Bromv/ Davis. Not concurring: Adams
(Ghair) recommends 1t do not pass; Wallis/ Larsorv/ Coll, and Rieger
hove no recaanendation. Rieger further signed 'needs amendnent."

To Rules.



JVlaslut JBtate ~“legislature

INTERIM OFFICE Y. Senator Aboob
3111 C STREET. SUITE 535 CHAIRMAN
ANCHORAGE. ALASKA 99503
(907) 561-7614
IN SESSION
POUCH V

JUNEAU. ALASKA 99811
(907) 465-4714

Senate (Enmnurtfee on ,State Affairs

The Senate CS for CSHJR 44 (State Affairs) makes the following
changes from CSHJR 44 (Rules);

In Section 1, line 14: ™"and substantive deliberation"” is

replaced with "'decision-making".

On line 17, the word "wilful' 1is deleted.

On line 22, the words "'that permit executive sessions and

caucuses" are deleted.

On line 23, '"to achieve maximum public access and to avoid
unnecessary executive sessions and caucuses'™ 1is changed to
read ''to avoid trickery and deception iIn conducting executive

sessions and caucuses.'

In Section 2 (@ ''the substantive deliberative and
decision-making stages of the budgetary and lawmaking process"
iIs changed to "any decision-making stages of the budgetary and

lawmaking deliberations of a legislative body."

In subsection () "notwithstanding art. Il, secs. 6 and 12,

Constitution of the State of Alaska" is changed to



"notwithstanding contrary, contravening portions of art. IlI,

secs. 6 and 12, Constitution of the State of Alaska."

In the first sentence of subsection (c), the word "existing"

is deleted, and '"votes"™ 1is changed to "voting procedures'.

The second sentence is changed from "For executive sessions,
it requires that meetings fTirst be convened as public meetings
and the question of holding an executive session be determined
by a majority vote of the body"™ to "All meetings must first be
convened as public meetings. The question of holding an
executive session 1iIs determined by a majority vote of the
members 1In an open meeting when a quorum 1is present.
Reasonable public notices i1s required for all meetings

required to be open."

In subsection (d), "Under existing law" is deleted.

Subsection () is changed from "Meetings of less than a quorum
of the legislative body that have the purpose or effect of
circumventing the open meetings law would also be a violation
of this section” to "However, meetings of less than a quorum
of a legislative body that have the purpose or effect of

decision-making is a violation of this section.”



Original sponsors: Brown, Ellis,
Frank, et al.

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
SENATE CS FOR CS FOR HOUSE JOINT RESOLUTION NO. 44 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
open meetings.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article I, Constitution of the State of Alaska, 1s amended
by adding a new section to read:

SECTION 23. MEETINGS OPEN. (@ Unless the legislature or a
committee of the legislature is meeting In executive session to con-
sider matters authorized by law, the discussions and debates of each
house of the legislature and its committees shall be open to the
public.

(b) Except as provided in (@ of this section, private and
substantive discussions and debates on legislation under its juris-
diction by a quorum of a house of the legislature or a committee Iis
prohibited. A court may not prescribe rules or procedures for the
conduct of legislative business or i1nvalidate legislation because of £
violation of this section. A court may impose a civil fine upon £
member of the legislature for a wilful violation of this section am
may 1mpose other sanctions which the legislature may authorize. The
amount of a civil Tfine authorized under this section may be estab-
lished by law. The legislature may implement this section.

* Sec. 2. (@ The purpose of the amendment to art. 1, Constitution oi
the State of Alaska, proposed In sec. 1 of this resolution is to make

openness In government the rule and secrecy the exception. The amendment

ensures that the public is not excludedduring the substantive deliberative
-1- SCS CSHJR 44(SA)



and decision-making stages of the budgetary and lawmaking process.

(b) The amendment provides a basis for judicial enforcement of tin
existing open meetings law In AS 44.62.310 - 44.62.312 to the extent that
the provisions are consistent with the amendment proposed in sec. 1 of this
resolution, notwithstanding art. 1Il, secs. 6 and 12, Constitution of the

State of Alaska.

(©) This amendment is not intended to prevent the free flow of ideas
among legislators or their participation in public forums, communit}
events, site visitations, or social events.

(d In the preparation of its neutral summary under AS 15.58.020(6)-
(C), the Legislative Affairs Agency shall consider the statement of legis-
lative iIntent contained in (@ - (¢) of this section.

* Sec. 3. The amendment proposed by this resolution shall be place<
before the voters of the state at the next general election iIn conformit;

with art. XIll, sec. 1, Constitution of the State of Alaska, and the elec

tion laws of the state.

SCS CSIIJR 44 (SA) —2-
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5-1378X =
Bradlev
5/3/88"
Original sponsors: Brown, Ellis,
Frank, et al.
1IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
2 SENATE CS FOR CS FOR HOUSE JOINT RESOLUTION NO. 44 (State Affairs)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - SECOND SESSION
> Proposing an amendment to t™e Constitu-
6 tion of the State of Alaska relating to
! open meetings.
8 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
° * Section 1. Article 1, Constitution of the State of Alaska, 1Is amended
10 py adding a new section to read:
u SECTION 23. MEETINGS OPEN. The deliberations of each house of
12 the legislature and i1ts committees shall be open to the public unless
13 the legislative body 1is meeting 1In executive session to consider
14 matters authorized by law. Private decision-making by a quorum of a

15 legislative body on any subject under 1its jurisdiction is a violation

16 of this section. A member of the legislature who wilfully violates

o this section iIs subject to a civil fine for each violation iIn an

18 action brought inthe superior court. A court may not prescribe rules

19 - - -
or procedures for the conduct of legislative business. Caucuses of

20 the legislature may meet 1iIn private to consider matters of procedure,

2 organization, or strategy. The provisions of this section shall be

22 narrowly construed to avoid trickery and deception in conducting

23 executive sessions and caucuses.

24 * Sec. 2. (@ Thepurpose of the amendment to art. 1, Constitution of

* the State of Alaska, proposed iIn sec. 1of thisresolution 1iIs to make

20 openness 1In government the rule and secrecy the exception. The amendment

?’ ensures chat the public is not excluded during any decision-making stages

28 of the budgetary and lawmaking deliberations of a legislative body.

29 () The open meetings law, AS 44.62.310 and 44.62.312, complies with

-1- SCS CSHJIR 44(SA)
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this constitutional amendment and the amendment provides a basis for judi-
cial enforcement of that law, notwithstanding contrary, contravening port-
tons of art. 1l, secs. 6 and 12, Constitution of the State of Alaska.

© The open meetings law requires that voting procedures be
conducted iIn a manner that allows thepublic to know how members voted.
All meetings must TfTirst be convened as public meetings. The question of

holding an executive session is determined by a majority vote of the mem-

bers iIn an open meeting when a quorum is present. Reasonable publicnotice

iIs required for all meetings required to be open.
(d A legislative body may use an executive session only to discuss

(O matters, the i1mmediate knowledge of which would clearly have
an adverse effect on the finances of the government;

(@ subjects which tend to prejudice the reputation and charac-
ter of any person, provided the person may request a public discussion; and

(3@ matters which by law, municipal charter, or ordinance are
required to be confidential.

(e This amendment 1iIs net intended to prevent the free flow of 1ideas
among Hlegislators or their participation irpublic forums, community
events, or social events. However, meetings of less thai a quorum of a
legislative body that have the purpose or effect of decision-making is a
violation of this section.

) In the preparation of its neutral summary under AS 15.58.-
020(6)(C), the Legislative Affairs Agency shall consider the statement of
legislative iIntent contained In (@ - (e) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
with art. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-

tion laws of the state.

SCS CSHJR 44(SA) —2-

]
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5-1378P
Bradley
5/7/88
Original sponsors: Brown, Ellis,
Frank, et al.
IN THE HOUSE
SENATE CS FOR CS FOR HOUSE JOINT RESOLUTION NO. 44 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
open meetings.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article 1, Constitution of the State of Alaska, 1Is amended
by adding a new section to read:

SECTION 23. MEETINGS OPEN. (@ Unless the legislature or a
committeeof the legislature 1Is meeting In executive session to con-
sider matters authorized by law, the discussions anddebates of each
house of the legislature and 1its committees shall be open to the
public. Private and substantive discussions and debates on legis-
lation under 1its jurisdiction by a quorum of a house of the legisla-
ture or a committee is prohibited. A private discussion on a matter
of organization or strategy is not a substantive discussion or debate.

) A court may not prescribe rules or procedures for the
duct of Ilegislative business or invalidate legislation because of a
violation of this section. A court may Impose a sanction authorized
by the [legislature upon a member of the Ilegislature for a wilful
violation of this section. The legislature may iImplement this
section.

* Sec. 2. (@ The purpose of the amendment to art. I, Constitution of
the State ofAlaska, proposed iIn sec. 1 of this resolution 1iIs to make
openness in government the rule and secrecy the exception. The amendment
ensures that the public is not excluded during the substantive deliberative
and decision-making stages of the budgetary and lawmaking process.

~1- SCS CSHJR 44 ()
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(b) The amendment provides a basis for judicial

WORK DRAFT

WORK DRAFT

enforcement of the

existing open meetings law iIn AS AA.62.310 - 44.62.312 to the extent that

the provisions are consistent with the amendment proposed

in sec. 1 of this

resolution, notwithstanding art. 1IlI, secs. 6 and 12, Constitution of the

State of Alaska.

(©) This amendment is not intended to prevent the free flow of ideas

among legislators

or their participation in public forums, community

events, site visitations, or social events.

(d In the preparation of i1ts neutral summary under AS 15.58.020(6)-

(C), the Legislative Affairs Agency shall consider the statement of legis-

lative intent contained In (@ - (¢) of this section.

* Sec. 3.

The amendment proposed by this resolution shall be placed

before the voters of the state at the next general election

with art. XIII,

SecC.

1, Constitution of the State of Alaska,

tion laws of the state.

SCS CSHJR 44(

)

in conformity

and the elec-





