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DATE: April 8. 1988
I\ K
TO: Senator Mitch Ahood, Chair
Senate State Affairs
FROM: Representative Al Adams, Chair § A
Mouse Finance Committee
RE: House Resources Committee Substitute for House Bill 346, "An Act
authorizing the Board of Fisheries to establish noncommercial fishing
seasons and areas for elderly persons; and providing for an effective

date.

Herein is a history, analysis and supporting documents on the aforementioned
legislation that | would Ilike scheduled in the Senate State Affairs Committee at your
earliest convenience.

This bill would allow the Board of Fisheries to open fishing areas olhcrwi e closed to
those age 60 or over if this act was consistent with resource conservation goals.
Currently the Board lacks the statutory author , to allow for these exceptions.

This issue was brought to my attention because of an incident on the Unalaklccl
River where fishing was suspended yet the community and local Fish and Game
Department staff icalizcd that continued fishing by the elderly would cause no harm

to the resource. The Southern Norton Sound Fish and Game Advisory Committee
endorsed passage of legislation that would permit the board to make these exceptions,
according to Chairman Weaver Ilvanoff. Upon further investigation, it appears the

problem has not been Ilimited to this particular area of the stale but on occasion has
presented problems in Horner and Anchorage.

This knowledge led to my sponsorship of the bill that has taken a change somewhat
in form but not in intent since its introduction. The first change involved a sponsor
substitute to change the age cut-off for the elderly from age 65 to age 60. This was an
important alteration in that it created consistency with other statutory exceptions for
the elderly such as the provisions that allow this age group to cease purchase of
hunting, fishing or trapping licenses. According to the Attorney General's office, if
there were a constitutional challenge to special treatment of this age group, the
consistency of this age cut-off throughout statutes would provide knowledge that this
was not an arbitrary choice of age and legal security from an individual section of
statute being challenged successfully.

When the bill was in the House Resources Committee in its original form, it provided
exceptions for those age 12 or under in addition to the elderly age group. When the
issue of a need for legislative findings to support reasons for special treatment of the



age 12 and under group emerged, it was found tobe difficult to arrive at these
justifications. As a result, and with my support, the Resources Committee removed
the younger group leaving the provisions for the elderly intact.

Another question that arose duringFinance Committee hearing involved whether in
the instance of subsistence activities in a boat, whether all of the people

participating in the activity would need to be age 60 or over. Norm Cohen of the
Office of the Commissioner of Fish and Game has replied that most probably the Board
of Fisheries would adopt regulations that limited direct involvement in the
subsistence activity to those over age 60. For example, younger people could ride in
the boat but not operate it or become involved in setting or pulling the net.

For its length, the bill is relatively simple as shown in the following sectional
analysis:
Sect 1L Findings section that citesthe difficulty the elderly may have in

access to fishing areas.

Sect 2: Cites the criteria for the Board ofFisheries touse when establishing
regulations that now includes the elderly provision.

Sect 3: Immediate effective date.
The bill has no fiscal impact.
Please feel free to contact Martha Stewart of my staff if you have further questions.

She will also be available to testily at committee hearings in the Senate. | would
appreciate any assistance you can offer to expedite this bill's passage.
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Do Enforcement

EXPENDITURES/R EVEN UES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 Pi'92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 D .J
CAPITAL 0 U u U u
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GENERAL FUND 0 0 0 0 0 0
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OFFICE OF THE GOVERNOR

BILL ANALYSIS

DEPARTVMENT DIVISION BIU. NUVBER SPONSOR

Fish, and Came Boards HB 346 Adams & Coll
scflTTilucFau An act authorizing the Board ot Fisheries to establish noncommercial tishing

seasons and areas for children and elderly persons; and providing and providing for an

department position effective date.

Neutral
PREPAREO BT n . u DATE commission MS signature oate
Beth Stewart/ <zfit/<s6 - -

SUMMARY

OTHER agencies affected by bill CONSTITUENT OROUP(S) AFFECTED BY BILL

Board of Fisheries Fishermen
organizational support for biu. organizational opposition to biu
Unknown Unknown
FISCAL IMPACT: $3 NONE |:| FISCAL NOTE ATTACHED 'k

BACAGROUNCYUaiSLATTVE INTENT

Introduced by Adams 6 Coll

ANALYSIS OF BILLPROGRAM EFFECTS

In the past, the board has received proposals to establish restricted areas and seasons
for people in certain age groups, or for those with physical handicaps. The Attorney
General's Office advised the board that those proposals wers beyond the scope of their
authority. This bill would clarify that authority. In addition, there have been questions
about the constitutionality of such arrangements under the exclusive fisheries or equal
protection clauses of the Alaska Constitution. To address these concerns, the Attorney
General's Office has suggested that the legislation include a set of findings in the bill
sufficient to justify the special treatment of these groups.

AMENDMENTS PROPOSED

rs-Mm2S83
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VAN :

Register 90. July 1984

formal hearing has been concluded. (Eff.

3/25/83. Reg. S5)

Authority: AS 16.05.340 AS 16.05.400
AS 16.05.380 AS 43.05.080
AS 16.05.390 AS 44.25.020

15 AAC 116.070. FEES. REPORTS. AND
LICE 'JSE INVENTORY DUE WHEN LICENSE
OFFICER APPOINTMENT EXPIRED. sus-
PENDED. OR REVOKED. The reporting and
accounting obligations of the license officer, all
money collected, except »lie license officer’s
commission, and all license inventory are due by
the last day of the month following the month
during which the license officer appointment
expired, was suspended, or was revoked. (EIf.
3/25/83. Reg. 85)

Authority: AS 16.05.340 AS 16.05.-f60
AS 16.05.380 AS 43.05.080
AS 16.05.390 AS 44.25.020

ARTICLE 2.

LICENSING

Section

100.  Qualifications for license and proof of
qualification

110. Persons exempt from licensing
requirements

120. Refund of license fees

130. L.ost or destroyed licenses

15 AAC 116.100. QUALIFICATIONS FOR
LICENSE AND PROOF OF QUALIFICA-
TION. (a) Only natural persons may be issued
licenses under AS 16.05 and this chapter.

(b) An applicant claiming entitlement to a
resident license or special status ikense has the
burden of proving to the license officerthat he
is entitled to the license and shall take anoath
administered by the license officer certifying the
truthfulness of the applicant's status.

tc) The license officer shall accept as adequate

proof of residency an Alaska driver's license,
voter registration card, school records, proof of
home ownership or rental receipts, tax records,
employment records, or court or other govern-
mental agency records, showing that the appli-
cant is a resident. (Eff. 3 25,83. Reg. 85)

Authority: AS 16.05.330 AS 43.05 080
AS 16.05.360 AS 44.25.020
AS 16.05.450

REVENUE

M U>

15 AAC 116.060
15AAC 116.i:0

15 AAC 116.110. PERSONS EXEMPT FROM
LICENSING REQUIREMENTS, (a) A person
who is 60 years of age or older and who has been
a resident of Alaska for one year or more, and
is currently a resident, may apply for a
permanent identification card from the depart-
ment for purposes of AS 16.05.400. In this sub-
section. "one year” means any 12-consecutive-
mcnth period preceding the date of application.

(b) A person who has lawfully obtained a
permanent identification card under (a) of this
section is not required to obtrin hunting, fish-

ing. or trapping licenses to engage in those
activities.

(c) If a person who has been issued a
permanent identification card ceases to be a

resident of Alaska, that person must surrender

the card to the department. (Eff. 3 25 S3. Reg.
85:am 6,17/84. Reg. 90)

Authority: AS 1(>.05.400

AS 43.05.080

AS 44.25.020

15 AAC 116.120. REFUND OF LICENSE
FEES, (a) License officers may not refund
license fees. A person who wishes a refund of a
license fee must apply directly < the depart-
ment.

ib) A refund of a license fee will be grante 1by
the department only if the licensee or hi* rep-
resentative demonstrates that

11) he or she was unable to make any use of
the license as a result of death, or serious, dis-
abling illness or injury occurring after purchase
ut tile license and before the opening of any
season for which the license could have been
used: in the case of illness or injury, the illness
or injury must have lasted until all seasons for
which the license could be used are closed.

(2) the opening of all seasons to which the
license applied were permanently cancelled,
rendering the license unusable at any time
during the year for wliiv.li it was issued, or

(3) other extraordinary circumstances
beyond the control and reasonable anticipation
of the licensee exist, which the department
determines to justify a refund.

15-46.92b



STEVE COWPER, GOVERNOR

DEPARTMENT OF FISH AND GA ME

PHONE 1907) J659100
OFFICE 7/F WE COMMISSIONER

January 29, 1983

The Honorable Al Adame
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Representative Adams:

The department has reviewed Ho 346 authorizing the Board of
Fisheries to establish noncommercial Tfishing seasons and areas
for children and elderly persons, and have the following
comments.

In the past, the board has received proposals to establish
restricted areas and seasons for people in certain age groups,
cr for those with physical handicaps. The Attorney General®s
Office advised the board that those proposals were beyond the
scope of their authority. This bill would clarify that
authority. In addition, there have been questions about the
constitutionality of such arrangements under the exclusive
fisheries or equal protection clauses of the Alaska
Constitution. To address these concerns, the Attorney
General®s Office has suggested that the Ilegislation include a
set of findings in the bill sufficient to justify the special
treatment of these groups.

IT the Legislature wishes to give the board this authority. |1
am certain that the board will consider any proposals *t
receives for these types of fisheries.

Sincerely,



LEGISLATIVE AFFAIRS AGENCY

KEMCRAIBEBDUWM January 26, 178S
SUBJECT : Constitutionality of HB 376

TO: Representative Ai Adams

FROM: Edward H. Hein

Legislative Counsel

You have asked whether HB 3A6 is constitutional. The bi_l
authorizes the Board of Fisheries to establish restricted
noncommercial fishing seasons ar.d areas for children and
elderly persons, if consistent with resource conservation
goals and if necessary to assist these two groups to
participate in sport, personal use, or subsistence fishing

The authorization provided in the bill is consistent with
the mandate of Art. VIII, secs, 1, 2, A ard 5 of the Alask
Constitution. These sections provice (emphasis supplied):

SECTION 1. STATEMENT OF POLICY. It is the policy of the
State to encourage the settlement of its land and the
development or its resources by making them available for
maximum use consistent with the oublic interest.

SECTION 2. GENERAL AUTHGRITY. The legislature shall
provide for the utilization, development, and conservation
of all natural resources belonging to the State, including
land and waters, for the maximum benefit of its oeoole.

SECTION A. SUSTAINED YIELD. Fish, forests, wildlife,
grasslands, and all other replenishable resources belonging
to the State shall be utilized, developed, and maintained c
the sustained viela principle, subject to preferences among
oenetLciaT uses

SECTION 5. FACILITIES AND IMPROVEMENTS. The jegislarure
mav provide for fTacilities, iImprovements, and services t?



Representative Al Aeams
Page 2
January 26, 1988

assure greater utilization, development, reclamation, and
settlement of lands, and to assure fuller utilization and
development of the fisheries, wildlife, and waters.

In keeping with this constitutional mandate, the authority
given to the Board of Fisheries is clearly for a public
purpose and is very narrowly drawn. The exercise of the
board®s power is subject to two conditions: the
establishment of restricted seasons and areas must be
consistent with resource conservation goals, and must also
be necessary in order to help children and the elderly to
participate in noncommercial fishing. In other words, the
circumstances must be such that these groups would not be
able to participate adequately in fishing without chit sort
of assistance from the board.

It is envisioned that areas which would be set aside for
children and elderly persons would be areas that otherwise
would not be open to the public. These would be areas in
which the fish stocks could not withstand extensive effort
beyond that anticipated by children and the elderly. An
example would be a creek in Anchorage that is not currently
open to fishing, but which could serve nicely as a place for
children to learn hew to Tfish.

Finally, although virtually any law that allows a government
agency to give special treatment to certain groups has a
potential for abuse, the board is required to exercise its
authority iIn a manner consistent with the constitution. The
regulations adopted should not be any mere restrictive or
discriminatory than necessary to accomplish the goals of the
legislation. It is assumed, moreover, that the beard will
act in accordance with the legal advice of the Attorney
General"s office.
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