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IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 98 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A B ILL

For an Act entitled: "An Act relating to the use of water."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.020(10) is amended to read.

(10) adopt regulations necessary to effectuate the purposes 

of this chapter, including, by way of example and not limitation, 

regulations providing for

(A) except as provided in AS 46.03.023, control, 

prevention^ and abatement of air, water, or land or subsurface 

land pollution;

(B) safeguard standards for petroleum and natural gas 

pipeline construction, operation, modification^ or alteration;

(C) protection of public water supplies by establish­

ing minimum drinking water standards, and standards for the 

construction, improvement, and maintenance of public water supply 

systems;

(D) collection and disposal of sewage and industrial

w a s t e ;

(E) collection and disposal of garbage, refuse, and 

other discarded solid materials from industrial, commercial, 

agricultural^ and community activities or operations;

(F) (REPEALED

(G)] control of pesticides;

(G) ((H)) such other purposes as may be required for 

the implementation of the policy declared in AS A6.03.010j

-1- CSSB 98(Res)
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(H) [(I)] handling, transportation, treatment,

storage, and disposal of hazardous wastes;

* Sec. 2. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.023. LIMITATION ON POWER OF DEPARTMENT. The depart­

ment may not establish a water quality criterion for turbidity.

* Sec. 3. AS 46.03.080 is amended to read:

Sec. 46.03.080. QUALITY AND PURITY STANDARDS. After study and 

public hearings held upon due notice, the department m a y , except as 

provided under AS 46.03.023, establish standards of quality and purity 

or group the designated waters of the state into classes as to minimum 

quality and purity, or both. The department shall classify waters in 

accordance with considerations of best usage in the interest of the 

public. The department may alter and modify classifications after 

hearing.

* Sec. 4. AS 46.15 is amended by adding a new section to read:

Sec. 46.15.045. SMALL SCALE USE OF WATER. A person may use less 

than a significant amount of water without a permit unless the commis­

sioner determines under AS 46.1 5.080(b) that the use of less than a 

significant amount of water without a permit is not in the public 

interest. A person using less than a significant amount of water

without a permit acquires no water right or priority unless an appli­

cation is filed and a permit or certificate is issued under AS 46.15.- 

030 - 46.15.185.

* Sec. 5. AS 46.15.133(f) is amended to read:

(f) The commissioner may, by regulation, designate additional 

types of appropriations that [WHICH] are exempt from this section and 

provide simplified procedures for ruling on the applications.

* Sec. 6. AS 46.15.133 is amended by adding a new subsection to read:

(g) An application to appropriate not more than 5,000 gallons cf 

CSSB 98(Res) -2-
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water a day is exempt from the notice provisions of this section

except that the commissioner shall notify the Department of Fish and 

Game of each application to appropriate water from a stream designated 

under AS 16.05.870(a). Notwithstanding this subsection, the commis­

sioner may require public notice under this section

(1) on a determination that the total amount of water

available in an area is limited considering the number of potential

users from the source of the water; or

(2) on request of the municipality in which the area is

located.

* Sec. 7. AS 46.15.260 is amended t read:

Sec. 46.15.260. DEFINITIONS. In this chapter, unless the con­

text otherwise requires,

(1) "appropriate" means

(A) to divert, impound, or withdraw a quantity of

water from a source of water, for a beneficial usej_ or

(B) to reserve water under [IN ACCORDANCE WITH]

AS 46.15.145;

(2) "appropriation" means

(A) the diversion, impounding^ or withdrawal of a

quantity of water from a source of water for a beneficial usej_ or

(B) the reservation of water under [IN ACCORDANCE

WITH] AS 46.15.145;

(3) "beneficial use" means a use of water for the benefit 

of the appropriator, other persons or the public, that is reasonable 

and consistent with the public interest, including, but not limited 

to, domestic, agricultural, irrigation, industrial, manufacturing, 

fish and shellfish processing, navigation and transportation, mining, 

power, public, sanitary, fish and wildlife, recreational uses, and

-3- CSSB 9 8 (Res)
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maintenance of water quality;

(4) "source of water" means a substantial quantity of water 

capable of being put to beneficial use;

(5) "water" means all water of the state, surface and 

subsurface, occurring in a natural state, except mineral and medicinal 

w a t e r ;

(6) "commissioner" means the commissioner of natural re­

sources ;

(7) "director" means the director of the division of lands, 

Department of Natural Resources;

(8) "person" includes an individual, partnership, asso­

ciation, public or private corporation, state agency, municipality

[POLITICAL SUBDIVISION] of the state, and the United States^ [.]

(9) "mineral and medicinal water" means

(A) water of a hot spring or spring with curative

properties that [WHICH] has been reserved by the federal govern­

ment under Public Land Order No. 399; and

(B) geothermal fluid, as [THE TERM IS] defined in

AS AI.06.060±

(10) "significant amount of water" means

(A) a use of more than 5,000 gallons of water in a

single day from a single source; or

(B) the regular daily or recurring seasonal use of

more than 500 gallons of water a dav for 10 days or more a year

from a single source; or

(C) a water use that may adversely affect the water

rights of another appropriator or the public interest.

* Sec. 8. AS 16.05.870(b) - (c), 16.05.880 - 16.05.900 and AS 16.20.070 

are repealed.

CS S3  98(Res)
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* Sec. 9. The criterion for turbidity established in 18 AAC 70.020(b) 

is repealed.

-5- CSSB 98(Res)



5-0786A

1! IN THE SENATE BY FAHRENKAMP

2 SENATE CONCURRENT RESOLUTION NO.

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

* FIFTEENTH LEGISLATURE - FIRST SESSION
il

5;! Relating to the state's water quality

I
61 criterion for turbidity.

7 ' BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
I)

3 WHEREAS the legislature finds that the state water quality criterion

9 for turbidity has unreasonably interfered with reasonable economic oppor­

tunities for resource development in the state; and

WHEREAS the legislature determines that there is no reasonable rela­

tionship between the economic and social costs of retention of the turbid­

ity criterion ana the benefits obtained from its retention; and

WHEREAS the legislature is considering the repeal of the existing 

water quality criterion for turbidity but wishes to comply with the re­

quirements of sec. 303 of the Clean Water Act (33 U.S.C. 1313); and

WHEREAS the legislature intends to exhaust all reasonable efforts to

10

11

12 

13 

141

15

16 

17

13 have its revised water quality standards, without the turbidity criterion, 

'9 approved by the Administrator of the Environmental Protection Agency;

20 BE IT RESOLVED by the Alaska State Legislature that the Governor is

respectfully requested to direct the commissioner of environmental conser-

22 vation to present revised water quality standards that do not contain a 

72 criterion for turbidity to the Administrator of the Environmental Pro-

24 taction Agency for approval under sec. 303(c) of the Clean Water Act; and

25 be it

FURTHER RESOLVED that the Governor is also requested to direct the 

27 commissioner of environmental conservation to present to the administrator

23 ;ith the revised standards a detailed explanation of the adequacy of the 

23 revised standards in the protection of the public health and welfare, the

-1-
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1 enhancement of the quality of water, and the achievement of the purposes of

2 the Clean Water Act notwithstanding the absence of a turbidity criterion; 

3i and be it
i

i ' FURTHER RESOLVED that if *he administrator fails to approve the

revised water quality standards submitted by the c- tnmissioner of environ- 

61] mental conservation, the Governor is respectfully requested to direct the

it
7 commissioner of environmental conservation and the attorney general to 

3: request a variance under sec. 302 of the Clean Water Act from the appli-

9 I 

10

11 i:

12

13 '!

14 I 

151 

161 

17' 

13 ij 

19 

20.' 

21 

22

24

25

cable federal water quality standard that the administrator uses to justify 

the rejection of the request for approval.

.’3
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11! IN

2:

3

4

5

6

7

8 •'

9' BE
;o

;i f o r

E SENATE BY FAHRENKAMP

SENATE JOINT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

Relating to the requirement that a state 

have a water quality criterion for

turbidity to comply with the Clean Water 

Act.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the legislature finds that the state water quality criterion 

for turbidity has unreasonably interfered with reasonable economic oppor-

12 tunities for resource development in the state; and

53 WHEREAS the legislature determines that there is ro reasonable rela-

14 tionship between the economic and social costs of retention of the tur-

15 bidity criterion and the benefits obtained from its retention; and

16 WHEREAS the legislature is considering the repeal of the existing

17 water quality criterion for turbidity but wishes to comply with the re-

13 quirements cf sec. 303 of the Clean Water Act (33 U.S.C. 1313); and

19 WHEREAS the legislature intends to exhaust all reasonable efforts to

20 have its revised water quality standards, without the turbidity criterion,

21 approved by the Administrator of the Environmental Protection Agency;

72 3E IT RESOLVED by the Alaska State Legislature that the members of the

23 Alaska delegation in Congress are respectfully requested to seek legisla- 

: i cion that would waive or eliminate any requirement that a state's water 

"J quality plan under sec. 303(c) of the Clean Water Act have a turbidity

* criterion.

27 COPIES of this resolution shall be sent to the Honorable Ted Stevens

and the Honorable Frink Murkownki, U.S. Senators, and the Honorable Don

• Young, U.S. Representative, members of the Alaska delegation in Congress.

- 1 -
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MEMORANDUM

TO: Senate Resource Committee Members

FROM: Resource Committee Staff'll

RE: CS SB 98; An Act relating to the Use of Water.

DATE: March 23, 1987

Today your packets contain the following items:

1) CS SB 98, the March 16, 1987 version brought before the committee 
on this date. The two resolutions also presented by Senator 
Fahrenkamp are included.

2) Senator Fahrenkamp's sponsor memo of March 16, 19P7.

3) Legislative Council's sectional analysis

4) DNR's fiscal note.

5) Existing Alaska Statutes governing Fish and Games water quality 
author!ty.

6) DEC'S 18 AAC 70.020; Turbidity Regulations.

(7) Pages 404 through 407 of IPA's "red book."

8) Fairbanks Daily News-Miner article, March 19, 1987.

9) Anchorage Daily News article, March 11, 1986.

Staff is prepared to give a brief demonstration of turbidity, using an 
actual sample taken from a placer mine settling pond in the fall of 
1986.

box V 
.Juneau. Alrtska OOft 1 I 

(907)46' M O O T
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A l a s k a  S t a t e  L e g i s l a t u r e

P.O. BOX V 
State Capitol

M E M O R A N D U M  Juneau, Alaska 99811

S n a t o r  Jack  C o g h i l l /M em b e r s  o f  t h e  R esou rce s  Comm it tee

S e n a t o r  B e t t y e  Fahrenkamp 
R e p r e s e n t a t i v e  M ike M i l l e r

March 16, 1987

A n a l y s i s  o f  C omm it te e  S u b s t i t u t e  f o r  SB 98/HB 109

B e c a u s e  t u r b i d i t y  i s  t h e  m a jo r  w a te r  q u a l i t y  p rob lem  
f a c e d  by d v e l o p e r s  o f  n a t u r a l  r e s o u r c e s ,  e s p e c i a l l y  p l a c e r  
m i n e r s ,  we a r e  p r o p o s i n g  to  r e p e a l  t h e  S t a t e ' s  t u r b i d i t y  s t a nda rd  
s e t  f o r t h  i n  18' AAC 70-20(b). The s t a n d a r d  f o r  suspended s o l i d s  
wou ld  r em a i n .  The q u e s t i o n  i s  w h e t h e r  y e t t i n g  r i d  o f  t u r b i d i t y  
wou ld  ca u s e  EPA to  s t e p  i n  and r e q u i r e  t h e  S t a t e ' s  w a te r  q u a l i t y  
management p l a n  to  i n c l u d e  such  a s t a n d a r d .  S e c t i o n  303(c) o f  
t h e  C l e a n  Water Act and the  r e g u l a t i o n s  p rom u lg a t e d  p u r s u a n t  to 
S e c t i o n  303 (40 CFR § 131) answer t h i s  q u e s t i o n .

Water q u a l i t y  s t a n d a r d s  c o n s i s t  o f  two p a r t s :  w a te r  uses 
and c r i t e r i a .  Water uses  a re  such  t h i n g s  as d r i n k i n g ,  sw imm ing , 
and f i s h i n g .  C r i t e r i a  a r e  s p e c i f i c  numbers d e s c r i b i n g  th e  amount 
o f  p o l l u t a n t  l o a d  a body o f  w a te r  can have f o r  a p a r t i c u l a r  u s e .  
The r e l a t i o n s h i p  be tween them i s  d e s c r i b e d  i n  40 CFR 131.11(a) 
w h i c h  p r o v i d e s  as f o l l o w s :

"(a) I n c l u s i o n  o f  p o l l u t a n t s .  ( I )  S t a t e s  must adop t  
t h o s e  w a te r  q u a l i t y  c r i t e r i a  t h a t  p r o t e c t  the  
d e s i g n a t e d  u s e .  S uch  c r i t e r i a  m us t  be b a s e d  on 
sound s c i e n t i f i c  r a t i o n a l e  and must c o n t a i n  
s u f f i c i e n t  p a i am e t e r s  o r  c o n s t i t u e n t s  to  p r o t e c t  
t h e  d e s i g n a t e d  u s e .  For w a te r s  w i t h  m u l t i p l e  use 
d e s i g n a t i o n s ,  t h e  c r i t e r i a  s h a l l  s u p p o r t  t h e  most 
s e n s i t i v e  u s e ."

The t e s t  t h e n  f o r  d e t e r m i n i n g  w he th e r  t u r b i d i t y  c an  be 
r e p e a l e d  i s  w h e th e r  i t  w i l l  i n t e r f e r e  w i t h  any o f  t h e  d e s i g n a t e d  
uses  such  as f o r  d r i n k i n g  w a t e r ,  f i s h i n g ,  sw imm ing ,  and th e  l i k e .  
For t h e  answer to  t h a t  q u e s t i o n ,  we t u r n  t o  th e  s o - c a l l e d  "Red 
Book" o r  t h e  " Q u a l i t y  C r i t e r i a  f o r  W a te r ."  At page 404 , t h a t  
book shows t h a t  susponded s o l i d s  and t u r b i d i t y  a re  a c omb in ed 
c r i t e r i a .  We have  a t t a c h e d  f o u r  pages from th e  Rod Book on t h i s  
s u b j e c t  f o r  y o u r  r e f o r e n c e .

Official Business

TO:

FROM:

DATE:

RE:

C *>



As you  c a n  s e e ,  t h e  o n l y  p l a c e  w h e r e  t u r b i d i t y  i s  a 
s u b s t a n t i v e  c o n c e r n  i s  w i t h  d r i n k i n g  w a te r  and t h e n ,  o n l y  "where 
t h e  w a t e r  e n t e r s  t h e  d i s t r i b u t i o n  s y s t e m . "  Beyond  t h a t ,  t h e  
im p o r t a n c e  o t  t u r b i d i t y  i s  d e s c r i b e d  t h u s  a t  page 405:

" T u r b i d  w a t e r  i n t e r f e r e s  w i t h  r e c r e a t i o n a l  u s e  a n d  

a e s t h e t i c  e n j o y m e n t  o f  w a t e r . T u r b i d  w a t e r s  c a n  b e  
d a n g e r o u s  f o r  s w i m m i n g ,  e s p e c i a l l y  if d i v i n g  

f a c i l i t i e s  a r e  p r o v i d e d , b e c a u s e  o f  t h e  p o s s i b i l i t y  

o i  u n s e e n  s u b m e r g e d  h a z a r d s  a n d  t h e  d i f f i c u l t y  in 
l o c a t i n g  s w i m m e r s  in d a n g e r  o f  d r o w n i n g .  T h e  l e s s  

t h e  t u r b i d  t h e  w a t e r ,  t h e  m o r e  d e s i r a b l e  it b e c o m e s  

f o r  s w i m m i n g  a n d  o t h e r  w a t e r  c o n t a c t  s p o r t s .  O t h e r  

r e c r e a t i o n a l  p u r s u i t s  s u c h  a s  b o a t i n g  a n d  f i s h i n g  
w i l l  b e  a d e q u a t e l y  p r o t e c t e d  b y  s u s p e n d e d  s o l  id s  

c r i t e r i a  d e v e 1o p e d  f o r  p r o t e c t i o n  of f i s h  a n d  o t h e r  

a q u a t i c  l i c e ." ( e m p h a s i s  a d d e d )

I n  s h o r t  t h e n ,  t u r b i d i t y  i s  b a s i c a l l y  an a e s t h e t i c  s t a n d a r d ,  
im p o r t a n t  t o  h e a l t h  o n l y  where d r i n k i n g  w a te r  e n t e r s  the  d i s t r i ­
b u t i o n  s y s t e m ,  and n o t  i n  t h e  s t r e a m  i t s e l f .  T h e s e  r e a s o n s  
s h o u ld  not be s u f f i c i e n t  to  cause  EPA t o  o v e r r e a c t  to  r e p e a l  o f  
t u r b i d i t y  as a w a t e r  q u a l i t y  c r i t e r i a  u n d e r  t h e  A l a s k a  W a te r  
Q u a l i t y  S t a n d a r d s .

A c c o r d i n g l y ,  th e  p roposed  c hang es  to  th e  f i r s t  t h r e e  
s e c t i o n s  o f  SB 98 wou ld  p r o h i b i t  DEC from e s t a b l i s h i n g  a wa te r  
q u a l i t y  c r i t e r i o n  f o r  t u r b i d i t y  and r e p e a l s  t h e  t u r b i d i t y  
s t a n d a r d  i n  th e  r e g u l a t i o n s  (p .  5, l i n e s  1-2). The accompany ing  
r e s o l u t i o n  r e q u e s t s  t h a t  t h e  C om m is s io n e r  r e v i s e  t h e  w a te r  
q u a l i t y  p l a n  w i t h o u t  t u r b i d i t y ,  p r e s e n t  i t  t o  EPA and a rgue  th e  
p o i n t s  made a b o v e .  T h i s  w o u ld  o c c u r  i n  a c c o r d a n c e  w i t h  t h e  
p r o c e d u r e  l a i d  o u t  i n  40 CFR § 131.21 and S e c t i o n  303 o f  the  A c t .  
The p r o c e d u r e  p r o v i d e s  t h a t  th e  s t a t e  w ou ld  s u bm i t  a r e v i s e d  p l a n  
t o  EPA* s R e g i o n a l  A d m in i s t r a t o r  who wou ld  n o t i f y  t h e  s t a t e  o f  
a p p r o v a l  w i t h i n  60 days o r  w i t h i n  90 days  i f  :he r e v i s i o n s  a re  
d i s a p p r o v e d .  S u b s e c t i o n  (c) o f  5 131.21 p r o v i d e s :

"A s t a t e  w a te r  q u a l i t y  s t a n d a r d  r em a in s  i n  e f f e c t  
e v e n  t h o u g h  d i s a p p r o v e d  by EPA u n t i l  t h e  s t a t e  
r e v i s e s  i t  o r  EPA p r om u lg a t e s  a r u l e  t h a t  s u p e r ­
sedes  t h e  s t a t e  w a te r  q u a l i t y  s t a n d a r d . "

I f  EPA d i s a p p r o v e s  t h e  p r o p o s o d  p l a n  c h a n g e  a n d ,  i n  
e f f e c t ,  m a i n t a i n s  an e f f l u e n t  l i m i t a t i o n  on t u r b i d i t y  i n  p e rm i t s  
i s s u e d  to  th e  m i n o r s ,  i t  wou ld  c l e a r l y  be a w a te r  q u a l i t y  r e l a t e d  
e f f l u e n t  l i m i t a t i o n  e s t a b l i s h e d  und e r  <♦ 302(a) o f  th e  A c t .  Thu s ,

-2-



»

i t  w o u l d  a p p e a r  a p p r o p r i a t e  C o r  t h e  S t a t e  t o  a c t  i n  b e h a l f  o f  t h e  
p l a c e r  m i n e r s  i m p a c t e d  t o  r e q u e s t  a v a r i a n c e  u n d e r  § 302(b) o f
t h e  A c t ,  w h i c h  p r o v i d e s  a s  f o l l o w s :

" I f  a p e r s o n  a f f e c t e d  b y  s u c h  l i m i t a t i o n  d e m o n ­
s t r a t e s  a t  s u c h  h e a r i n g  t h a t  ( w h e t h e r  o r  n o t  s u c h  
t e c h n o l o g y  o r  o t h e r  a l t e r n a t i v e  c o n t r o l  s t r a t e g i e s  
a r e  a v a i l a b l e ) .  T h e r e  i s  n o  r e a s o n a b l e  r e l a t i o n ­
s h i p  b e t w e e n  t h e  e c o n o m i c  a n d  s o c i a l  c o s t s  a n d  t h e  
b e n e f i t s  t o  be  o b t a i n e d  ( i n c l u d i n g  a t t a i n m e n t  o f  
t h e  o b j e c t i v e  o f  t h i s  c h a p t e r ) ,  s u c h  l i m i t a t i o n  
s h a l l  n o t  b e c ome  e f f e c t i v e  a n d  t h e  a d m i n i s t r a t o r
s h a l l  a d j u s t  s u c h  l i m i t a t i o n  a s  i t  a p p l i e s  t o  s u c h
a p e r s o n . "

F i n a l l y ,  i f  a l l  e l s e  f a i l s ,  y o u  c o u l d  s e e k  a c h a n g e  i n  
t h e  C l e a n  W a t e r  A c t  e i t h e r  t h r o u g h  t h e  a u t h o r i z i n g  o r  a p p r o p r i a ­
t i o n s  p r o c e s s  t o  p r e v e n t  a p p l i c a t i o n  o f  t h e  t u r b i d i t y  s t a n d a r d  i n  
A l a s k a .

T h e  C o m m i t t e e  s u b s t i t u t e  a d d s  a n ew s e c t i o n  o n  p .  4,  
l i n e s  28-29,  t o  r e p e a l  AS 1 6 . 0 5 . 8 7 0 ( b ) - ( d )  a n d  AS 16 . 05 . 880  
( a t t a c h e d ) ,  a n d  r e m o v e s  r e f e r e n c e s  t o  t h e m  e l s e w h e r e  i n  t h e  
s t a t u t e s .  T h i s  l a w  t r a c e s  i t s  o r i g i n  t o  s t a t e h o o d  l o n g  p r i o r  t o  
t h e  p a s s a g e  o f  c o m p r e h e n s i v e  f e d e r a l  a n d  s t a t e  p o l l u t i o n  c o n t r o l  
l a w s  i n  t h e  1970s.  I n  c r e a t i n g  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n  (DEC)  i n  1971, t h e  L e g i s l a t u r e  p r o v i d e d  t h a t  DEC was  
r e s p o n s i b l e  f o r  t h e  p r o t e c t i o n  o f  t h e  S t a t e ' s  a i r  a n d  w a t e r .  AS 
16.10.010 a f f o r d s  b a s i c a l l y  t h e  s ame  p r o t e c t i o n  a s  AS 16 .05 . 870 ,  
a n d  m o r e  a p p r o p r i a t e l y  p l a c e s  r e g u l a t o r y  a u t h o r i t y  w i t h  D E C .  
I n d e e d ,  AS 16.05.870 a n d  AS 16.05.880 s h o u l d  h a v e  b e e n  d e l e t e d  
f r o m  t h e  A l a s k a  S t a t u t e s  a s  p a r t  o f  C o d e  r e v i s i o n  w h e n  D E C ' s  
e n a b l i n g  l e g i s l a t i o n  was p a s s e d .  B o t h  t h e  p u b l i c  i n t e r e s t  —  a n d  
t h e  w a t e r s  n o t e d  i n  t h e  s t a t u t e  —  a r e  a d e q u a t e l y  p r o t e c t e d  b y  
t h e  C l e a n  VJater  A c t  a n d  D E C ' s  l a w s .

P r o t e c t i o n  o f  w a t e r  q u a l i t y  t o  e n h a n c e  f i s h  a n d  o t h e r  
a q u a t i c  l i f e  i s  a p r i m e  o b j e c t i v e  o f  t h e  C l e a n  W a t e r  A c t ,  a s  w e l l  
a s  t h e  DEC .  S t a t e  r e q u i r e m e n t s  w h i c h  e i t h e r  c o n f l i c t  w i t h  t h e  
C l e a n  W a t e r  A c t  o r  a r e  d u p l i c a t i v e  s h o u l d  b e  e l i m i n a t e d .  S u c h  
a d d i t i o n a l  s t a t e  l a w s  p o s e  a n  u n n e c e s s a r y  c o s t  o f  S t a t e  g o v e r n ­
m e n t  a n d  a n  u n n e e d e d  r e g u l a t o r y  b u r d e n  o n  A l a s k a n s  a t  a t i m e  wh e n  
we n e e d  t o  u n s h a c k l e  t h e  p r i v a t e  s e c t o r  a n d  b r o a d e n  A l a s k a ' s  
e c o n o m i c  b a s e .

On  p .  2,  L i n e  29,  t h e  C o m m i t t e e  s u b s t i t u t e  c h a n g e s  f r om  
1000 t o  5000 a s  t h e  n umb e r  o f  g a l l o n s  o f  w a t e r  p e r  d a y  t h a t  i s  
e x e m p t  f r om n o t i c e  p r o v i s i o n s .  T h i s  c h a n g e  i s  s u p p o r t e d  by  DNR.

- 3 -
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Bruce G e r aghty has r e q u este d a sectional analysis of the 
above describ ed bill.

As a p r e l i m i n a r y  matter, note that a sectional analysis or 
summary of a bill should not be consi dered an authoritative 
interp r e t a t i o n  of the bill and the bill itself is the best 
statement of its contents. If you w o u l d  like an i n t e r p r e t a­
tion of the bill as it m a y  apply to a partic u l a r  set of c i r­
cumstances, please advise.

There are two aspects to this bill. T he first relates to 
the power of the c o mmi ssioner of e n v i ro nmental conser vation 
to e s t a b l i s h  a "water q u ality criterion for turbidity?" see 
bill sections 1 - 3 and 8 - 9 .  The second relates to the 
"small scale use of water"; see bill sections 4 - 7

The sectional analysis re quested will analyze the sections 
of the bill in these two aspects.

I. W ater  quality crit erion for turbidity.

Section 1 of the bill amends AS 4 6 . 0 3 . 0 2 0 (10). The section 
states the "powers of the department (of environmental c o n­
servation)". The amen dment to the section limits the 
authority of the departm ent to adopt r e gul ations relating to 
the "control, prevention, and ab atement of air, water, or 
land or subsurface  land pollution." The section providing 
the limitation only relates, of course, to the "water quality 
criterion for turbidity."
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Section 2 of the bill establi shes the limitation. It p r o­
vides that the departmen t of e n v ironment al c o n s e r v a t i o n  may 
not establi sh a w a t e r  q u a l i t y  c r i t erion for turbidity.

Section 3 of the bill amends AS 46.03.080. The section 
relates to w a t e r  q u a l i t y  and purity standards and establishes 
the limitation on the authorit y of the dep artment r e l ating 
to the w a t e r  q u ality c r i t erion for turbidity.

Section 8 of the bill establishes some repealers. The s e c­
tion repeals AS 16.05.870(b) - (c)'. In m y  view, the 
repealer should have also d e l e t e d A S  16.05.870(d). Those 
subsections provide:

(b) If a p er son or g o v er nmental agen cy desires to c o n­
struct a h y d r a u l i c  project, or use, divert, obstruct, 
pollute, or change the natural flow or b e d  of a s p e c­
ified river, lake, or stream, or to u se wheeled, 
tracked, or excav a t i n g  equipment or l o g-draggi ng e q u i p­
ment in the b e d  of a specif ied river, lake, or stream, 
the p erson or g o vernmen tal a gency shall n o t i f y  the c o m­
miss i o n e r  of this intention before the b e g i n n i n g  of the 
construction or use.

(c) The c o m mission er shall a c k nowledge r e c e i v i n g  the 
notice by r e tur n first class mail. If the c o mmissioner 
determines that the following information is required, 
the letter of ackno w l e d g e m e n t  shall r e q uire the person 
or g o v e r n m e n t a l  a gency to submit to the commissioner:

(1) full plans and specificat ions of the p r o po sed 
constr u c t i o n  or work;

(2) complete plans and specifi cations for the 
proper prote c t i o n  of fish and game in conn e c t i o n  
wi t h  the cons t r u c t i o n  or work, or in c onnectio n 
w i t h  the use; and

(3) the approximate  date the construction, work, 
or use will begin.

(d) The commis s i o n e r  shall approve the p r o p o s e d  c o n­
struction, work, or use in w r i t i n g  un less the c o m m i s­
sioner finds the plans and specifications  insufficient 
for the proper p r o t e c t i o n  of fish and game. Upon a 
finding that the plans and s pecificatio ns are i n s u f f i­
cient for the proper protec t i o n  of fish and game, the
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commiss ioner shall n o t i f y  the p erson or g o vernmen tal 
agency w h i c h  submi tted the plans and specifications of 
that finding by first class mail. The person or g o v­
ernmental a g ency may, w i t h i n  90 days of r e c e i v i n g  the 
notice, initiate a h e aring u nder AS 44.62.370. The 
h e a r i n g  is subject to AS 44.62.330 44.62.630.

Also p r o p o s e d  for repeal are AS 16.05.880 - 16.05.900; the
sections provide:

Sec. 16.05.880. C O N S T R U C T I O N  W I T H O U T  A P P R O V A L  P R O­
HIBITED. If a person or g o v ernmental agency begins 
co nstructio n on a w o r k  or project or use for w h i c h  
n otice is r e q u i r e d  by AS 16.05.870 w i t h o u t  first 
provi d i n g  plans and specifications subject to the 
approval of the c o mmissioner for the proper prot ec t i o n  
of fish and game, and w i t h o u t  first h aving o b t ained 
w r i t t e n  approval of the c o m missioner as to the a d e q u a c y  
of the plans and sp ecifications submitted for the p r o­
tection of fish and game, the p erson or agency  is 
guilty of a misdemeanor. If a p ers on or g o v ernmental 
agency is convic ted of v i o l a t i n g  AS 16.05.870 - 
16.05.895 or continues a use, w o r k  or proj ect w i thou t 
fully complying w i t h  AS 16.05.870 16.05.895, the use, 
work, or p r o j e c t  is a public n u i sa nce and is subject to 
abatement. The cost of restori ng a s pecified river, 
lake, or s tre am to its original condition shall be 
b orne b y  the v i o l a t o r  and shall be in a d d ition to the 
penalty imposed by the court.

Sec. 16.05.890. E X E M P T I O N  FOR E M E R GENCY SITUATIONS.
In an e m e r gency arising from w e a t h e r  or stream flow 
conditions, the department, through its a uthorized r e p­
resentatives, shall issue oral permits to a riparian 
owner for r e m o v i n g  obst ructions or for r e p a ir ing e x i s t­
ing structures w i t h o u t  the n e c e s s i t y  of s ubmitting  p r e­
pared plans and specifications as r e q uired by AS 16.05.870.

Sec. 16.05.895. PENALTY  FOR CAUSING M A T E R I A L  DAMAGE.
If a person or gov ern m e n t a l  agency fails to notify the 
commiss ioner of any c o nstruct ion or use that causes 
m a t e rial damage to the spawning beds or prevents or 
interferes w i t h  the m i g r a t i o n  of anadromous fish, or by 
neglect or noncom p l i a n c e  w i t h  plans and specifi cations 
r e q u i r e d  and appro ved by the commi ssioner causes m a t e­
rial damage to the spawning beds or prevents or i n t e r­
feres with  the migration of anadromous fish, the person
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or g o v e r n m e n t a l  a gency  shall be guilty  of a misdemeanor.

Sec. 16.05.900. P E N A L T Y  FOR VIOLATIONS. (a) A  p e r­
son w h o  v i o lates  AS 16.05.870 - 16.05.895 is guilty
of a class A  misdeme anor.

(b) The court shall transmit the proceeds of all 
fines to the p r oper state officer for deposit in the 
g e n eral fund of the state.

The section also repeals AS 16.20.070; it provides:

Sec. 16.20.070. R E L A T I O N S H I P  TO O T H E R  LAWS.
AS 16.20.050 and 16.20.060 do not affect AS 16.05.870 - 
16.05.890.

Section 9 of the bill repeals the exis ting p r o v i s i o n  of the 
r egulations  of the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  
r e l ating to the " c r i t e r i o n  for turbidity" in 18 AAC 70.020(b).

II. Small scale use of water.

The r e s p o n s i b i l i t i e s  in this section b e l o n g  to the c o m m i s­
sioner of natura l resources.

Se ction 4 of the bill adds a n e w  Sec. 46.15.045; the section
provides that a p e r s o n  m a y  use less than a "significant amount 
of w at er" w i t h o u t  a (water use) p ermit from the commissioner 
of natural resources -- u n less the c o mm issioner determines 
that such a use in "not in the public interest." As the. 
last sentence of the s e ctio n provides, no p r i o r i t y  of use 
arises unt il an a p p l i c a t i o n  is filed. See art. VIII, s e c­
tion 13, A l a s k a  Constitution.

Section 5 of the bill amends AS 46.15.133(f); it adds " a d d i­
tional" to the a u t h o r i z a t i o n  to the com mis s i o n e r  rega rding 
the types of a p p r opriation s (of water) that are exempt from 
the n otice requiremen ts of the section.

Section 6 of the M i l  adds a n e w  subsectio n (g) to AS 46.15.133. 
It provides that an a p p l i c a t i o n  to a pprop riate not m o r e  than 
5,000 gallons of w a t e r  a day is exempt from the n o tice r e q u i r e­
ments of the section -- w i t h  two exceptions stated in the 
section.

Section 7 of the bill amends AS 46.15.260, a definitions 
section. Apart from some technical corrections to the law,
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the substantive content of the section consists of its d e f i­
nit i o n  of a "significant amount of w a t er."

If I m a y  be of further assistance, p lease advise.

RAB:mkr 
ml 0/026
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Register 94, July 1985 ENVIRONMENTAL CONSERVATION 18 AAC 70.020
The witer quality criteria, when used In combination with the water uie daiignatlon, constitute the water 

quality standard for a particular water body. The water quality standards regulate human activities 
which result In alterations to waters within the Jurisdiction of thr state.

c
(4)

TURD IO ITY 
In o t ap p lic a b le  fo r q rp u n dw a ten l

(5)
TEM PERA TU R E

Sh all n o i e a c e e d  S  NTU ab o v e  n a tu ra l co n  
d it io n t w hen  the n a tu ra l tu rb id ity  i t  SO NTU  
o r le t* . an d  n o t h ave m o re th an  10% in c rra te  
m  tu rb id ity  w hen  th e  n a tu ra l c o n d it io n  n  
m o re th an  SO NTU . n o t to  e v c e e d  a m a n m um  
•ncreate o f 2 5  NTU

Shall n o t c au te  d e tr im en ta l e f f e c t !  o r  in d ica ted
uie

c
Shall n o t e a c e e d  2 5  NTU ab o ve  n a tu ra l co n  
d itio n  leve l F o r all lak e w a ter* , th a ll n o t e *  
c eed  5  NTU o ver n a tu ra l c o n d it io n !

c Shall n o t c au te  d e tr im en ta l e l f e c t s  on  e i t a b  
tuh ed  w a te r  tu p p fy  t re a tm en t leve ti

Sh a ll n o t e i c e e d  1 5 *  C.

„h a il n o t e a c e e d  3 0 *C

Shall n o t e a c e e d  2 0 *C  a t an y 
tim e. The fo llo w in g  m aa im um  
tem p e ra tu re  tha ll n o t b e ea  
c e cd e d . w here ap p lica b le  
M iqration  ro u te * 1 5 *C  
Sp aw n ing  areat 1 3 ‘ C 
R rarm g  are a i 15 C 
E qq lS  F ry
in cu b a tio n  13 *C
For all o th er w a te n  th e  w eek - 
>y average tem p era tu re  th a ll 
n o t e a c e e d  m e  tp e c if ic  r e­
q u irem en t! n eed ed  to  pre- 
te rve  no rm al t p e o e i  d iver 
t it y  o r  to  p reven t ap p ea r­
an ce o t n u n an ce  o ro am trrt

Sh all n o t e a c e e d  2S *C

Shall n o t e a c e e d  5  NTU ab ove n a tu ra l co n  
(M ion t w hen  the n a tu ra l tu rb id ity  u  SO NTU 
or te t t  and n o t h ave m o re  than  10% in crease 
m  tu rb id ity  w hen  th e  n a tu ra l c o n d it io n  it m o re  
• ban  SO NTU no t to  e v c e e d  a m aaim um  in 
c re a te  o t  IS  NTU Sh all n o t e a c e e d  S  NTU 
over n a tu ra l c o n d it io n ! to r all lak e  w a te n

c Shall n o t '-a c r e d  10 NTU over n a tu ra l co n  
d itio n i w n m  na tu ra l tu rb id ity  it SO NTU or 
le t !  and n o t h ave m o re  than  2 0 * . in c rea te  
n tu rb id ity  w hen th e  n a tu ra l c o n d it io n  it m o t#  
ih an  SO NTU no t to  # « c re d  a m aa im um  m 
c rra t#  o f SO NTU F a r  ail lak# w a lr r t  tm b id i ly  
shall no t e a i r e d  5  NTIJ o ver n a tu ra l co n d i 
tion t

Sh.nl n u t ■ a t m l  2 5  NTU ibnae n a tu ra l c o n  
itih nn  ie * r i I m  all I ike w a l» t t  sha ll m il'■ • ran t 
S  NTU u aer n a lu r a m vuIiIiih ii

Sh a ll n o t e a c e e d  3 0 * C

Not au p iic ab ir

161
D ISSO LV ED  INO RGAN IC  SU 8ST A N C E S

T o ta l d u to lv e d  to f id t (TO Si from  a ll to u rc e t tha ll 
n o t e x c e e d  5 0 0  mg/l. N either ch lo r itfe t n o r tu l- 
f a t t i  tha ll e v c e e d  2 0 0  mq/l.

TD S th a ll n o t e v c e e d  1 0 0 0  mq/l Sod ium  ab to rp  
tio n  ra t io  l e u  than 2 .5 . to d ium  p ercen tag e le t t  
than  60% . ren dua l c a rb on a te  le t t  than  1 2 5  mq*l. 
an d  b o ro n  le t t  than  0  3 mq/l (See N o te 7)

To ta l d n to iv e d  to iid t th a ll n o t e a c e e d  a m a n -  
m um  o f 1 .5 0 0  mq/l m ciudm q n a tu ra l co n d it ion * 
In cre a te in TOS tha ll n o t e v c e e d  on e th ird  o l  the 
c o n c en tra t io n  i f  the n a tu ra l c o n d it io n  o f the 
b o d y  o f w a te r

N o am ou n t ! above n a tu ra l c o n d it io n ! w n ich  can  
c au te  c o r r o n o n  tcannq . o r  p ro c e tt  p rob lem *

Not ap p lica b le

N ot ap p lica b le

S t a l l  no t •*ace#d * 0  C at any tm #  Th# I a llow in g  n u n m u m  
tem p e r jtu i#  shall n o t h# #• 
c r v d e d  wn#r# app lican t#
M igration *u u te t I S  C

Sp aw n ing  arva t 1 1 *  C
M rjisfs.j ar# it 16 Cj Cgq A Fry

‘ •ncubatioo

V .

13 C
fn#  «il nth#» w a in *  m # w »»*■ V n*"ag# i#mp#falur# -hail
r n t  - a c # # d  m e  n v c i t *  w  
uu> i#m #ntt n ta d e d  to «ir# 
u i i v  no rm al ip#<s#« .five* 
u f«  it *o  itre a en i >pp#/r 
in ce o f n u o an ce  n iqarm n i*

Total < litto iv#d  tu i id t  vhaM no t ' a c r r d  • m aaim um  
o f I S 0 0  m g I nciudin<| n a tu ra l .n .u ilm n t lit 
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SOLIDS (SUSPENDED, SETTLEABLE) AND TURBIDITY

CRITERIA:

Freshwater fish and other aquatic life:

Settleable and suspended solids should not reduce the 
depth of the compensation point for photosythetlc 
activity by more then 10 percent from the seasonably 
established norm for aquatic life.

INTRODUCTION

The term "suspended and settleable solids" 1s descriptive of 

the organic and inorganic particulate matter 1n water. The equivalent 

terminology used for solids 1n Standard Methods (APHA, 1971) 1s total 

suspended matter for suspended solids, settleable matter for settleable 

solids, volatile suspended matter for volatile solids and fixed 

suspended matter for fixed suspended sol Ids. The term "solids" 1s 

used 1n this discussion because of its more common use in the water 

pollution control literature.

RATIONALE:

Suspended solids and turbidity are Important parameters 1n both municipal 

and Industrial water supply practices. Finished drinking waters have a maximum limit 

of 1 turbidity unit where the water enters the distribution system. This

limit 1s based on health considerations as 1t relates to effective 

chlorine disinfection. Suspended matter provides areas where micro­

organisms do not come Into contact with the chlorine disinfectant (NAS, 1974).

The ability of common water treatment processes (i.e., coagulation, sedimentation, 

filtration and chlorination) to remove suspended matter to achieve acceptable

H o H
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final turbidities 1s a function of the composition of the material as well as 

Its concentration. Because of the'variability of such removal efficiency, 1t 1s 

not possible to delineate a general raw water criterion for these uses.

Turbid water Interferes with recreational use and aesthetic enjoyment of water. 

Turbid waters can be dangerous for swimming, especially 1f diving facilities are 

provided because of the possibility of unseen submerged hazards and the difficulty

1n locating swimmers 1n danger of drowning (NAS, 197*). The less airbld 

the water the more desirable 1t becomes for swimming and other water contact

sports. Other recreational pursuits such as boating and fishing will be

adequately protected by suspended sol Ids criteria developed for protection of"i
* fish and other aquatic life.

F1sh. and other aquatic life requirements concerning suspended solids can be

divided Into those whose effect occurs in the water column and those whose effect

I
occurs following sedimentation to the bottom of the water body. Noted effects 

are similar for both fresh and marine waters.

The effects of suspended sol Ids on fish have been reviewed by the European 

I Inland Fisheries Advisory Commission (EIFAC, 1965). This review Identified four

j  effects on the fish and fish food populations, ; ...nely:

i!
•f' "(1) by acting directly on the fish swimming 1n water In which

m1t "  solids are suspended, and either killing them or reducing their growth

rate, resistance to disease, etc.;

(2) by preventing the successful development of fish eggs and larvae;

(-3) by modifying natural movements and migrations of f 1 sh;

(4) by reducing the abundance of food available to the fish; . . ."

i
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Settleable materials which blanket the bottom of water bodies damage the 

■invertebrate populations, block gravel spawning beds, and 1f organic, remove 

dissolved oxygen from overlying waters (EIFAC, 1965j Edberg and Hofsten, 1973).

In a study downstream from the discharge of a rock quarry where Inert suspended 

solids were Increased to 80 mg/1, the density of macroinvertebrates decreased by 

60 percent while 1n areas of sediment accumulation benthlc Invertebrate populations 

also decreased by 60 percent regardless of the suspended solid concentrations

(Gamnon, 1970). Similar effects have been reported downstream from an area 

which was Intensively logged. Major Increases 1n stream suspended solids 

(25 ppm turbidity upstream vs. 390 ppm.downstream) caused smothering of bottom 

Invertebrates reducing organism density to only 7.3 per square foot versus 

25.5 per square foot upstream (Tebo, 1955)-.

When settleable solids block gravel spawning beds which contain eggs, 

high mortalities result although there 1s evidence that some species of salmonlds 

will not apawn 1n such areas (EIFAC, 1965).

It has been postulated that silt attached to the eggs prevents sufficient 

exchange of oxygen and carbon dioxide between the egg and the overlying water.

The Important variables are particle size, stream velocity and degree of turbklence . 

(EIFAC, 1965).

Deposition of organic materials to the bottom sediments can cause Imbalances 

1n stream biota by Increasing bottom animal density, principally worm populations, 

and diversity 1s reduced as pollution sensitive forms disappear (Mackenthun,

1973). Algae likewise fluorlsh 1n such nutrient rich areas although forms 

may become less desirable (Tarzwell and Gaufln, 1953).
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Plankton and Inorganic suspended materials reduce light penetration Into the 

water body reducing the depth of the photic zone, This reduces primary 

production and decreases fish food. The NAS committee recommended that the depth 

of light penetration not be reduced by more than 10 percent (NAS, 1974). Additionally, 

the near surface waters are heated because of the greater heat absorbency of the 

particulate material which tends to stabilize the water column and prevents 

vertical mixing (NAS, 1974)*. Such mixing reductions decrease the dispersion of 

dissolved oxygen and nutrients to lower portions of the water body.

One partially offsetting benefit of suspended Inorganic material In water 

1s the sorption of organic materials such as pesticides. Following this sorption 

process subsequent sedimentation may remove these materials from the water column Into 

the sediments (NAS, 1974).

Identifiable effects of suspended sol Ids on Irrigation use of water Include 

the formation of crusts on top of the soil which Inhibits water Infiltration, 

plant emergence and Impedes soil aeration; the formation of films on plant leaves 

which blocks sunlight and Impedes photosynthesis and which may reduce the 

marketability of some leafy crops like lettuce; and finally the adverse effect on 

Irrigation reservoir capacity, delivery canals and other distribution equipment 

(NAS, 1974).

The criteria for freshwater fish and other aquatic life 1s essentially 

that proposed by the N.A.S. and the Great Lakes Water Oualltv Board.
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New version of water quality bill offered

By S A M  BISHOP 
News-Miner Bureau

J U N E A U — For the fourth time in 
two years, a bill affecting the 
state’s water quality regulations 
has been gutted and new language 
inserted by sponsors.
The latest version would elimin­

ate the state’s turbidity standard 
for water leaving a placer mine or 
other project. It w.ould also prevent 
the Alaska Department of Fish and 
G a m e  from reviewing plans before 
people go mining.
The legislation was introduced 

earlier this session as H B 109 in the 
House by Rep. Mike Miller, R- 
North Pole, and as SB 98 in the Sen­
ate by Sen. Bettyc Fahrenkamp. D- 
Fairbanks.
Both Miller and Fahrenkamp 

said they felt the latest version, re­
leased this week, cuts to the heart 
of the issue.
“This bill, no matter what we do. 

is going to cause an uproar. So we 
might as well really do some­
thing," Miller said.
“Instead of beating around the 

bush, we decided to go after t e real 
problem," Fahrenkamp said.

Dennis Kelso, commissioner of 
environmental conservation, said 
Wednesday he had just received 
the amended bill, so he refrained 
from specific comments. The attor­
ney general's office has not re­
viewed the revised bill either.
Kelso said the state’s objective is 

to find a solution that is both legally 
acceptable under the federal Clean 
Water Act and acceptable to min­
ers. Whether Miller and Fahrenk- 
amp's bill is the right vehicle hasn’t 
been decided, he said.
Gone from the bill is language 

from past years that said the state 
could not require cleaner water to 
be discharged downstream from a 
mine than was received upstream. 
State officials said that was official 
policy, but still objected to the ideu 
because it could limit enforcement 
efforts.
Also missing is language inserted 

this year that said the turbidity 
standards for water leaving mines 
and other projects should reflect a 
range of values, except where the 
water is used immediately down­
stream for drinking.
Placer gold miners remove w a­

ter from a stream, use it to wash 
gold-bearing gravels through 
sluices or jigs and return it to the 
creek. State standards for placer 
mining and other industries control 
both the amount of larger dirt 
grains added to the water (settlable 
solids) and the degree of murkiness 
caused by fine material (tur­
bidity).
Techniques have been found that 

meet the turbidity standard under 
some conditions, but the majority 
of miners north of the Alaska 
Range have problems with the high 
clay content of soils. Once dis­
solved, the clay is difficult to sepa­
rate from the water.
Whether the federal Clear. Water 

Act requires a turbidity standard 
will likely be a central part of the 
debate over the latest version of the 
water quality bill.
In a m e m o  outlining arguments 

in support of repealing the turbidity 
standard, Miller and Fahrenkamp 
quote from the E P A ’s guidelines, 
which says “fishing will be ade­
quately protected by suspended 
solids criteria . . .
"Turbidity is basically an aesthe­

tic standard, important to health 
only where drinking water enters 
the distribution system, and not ... 

■ the stream itself. These reasons 
should not be sufficient to cause 
E P A  to overreact to repeal of tur­
bidity as a water quality criteria." 
the m e m o  from Miller and 
Fahrenkamp states.

But Gail Gatton, director of the 
Alaska Environmental Lobby, told 
the Senate Resources Committee 
this week that even slight increases 
in stream turbidity cut down the 
amount of light in streams, reduc­
ing growth of water plants and 
therefore the availability of food 
for fish. She quoted from an E P A  
publication.

She said she was “reasonably 
certain" that the bill would conflict 
with the Clean Water Act.
Gatton said she was also sur­

prised at the provisions in the bill 
that would cut out A D F G ’s author­
ity to review mining plans and limit 
damage to fish habitat.
"The fishing community— they 

should be coming unglued about 
it,” Gatton said.



Hive Alaska miners'” 
realistic regulations

If ever there were a politi­
cal and environmental Issue 
that should see the- dawn of 
common sense and c o m p r o ­
mise, It Is the ongoing fuss 
over state water quality regu­
lation of placer mining.

Now, here is a relatively 
small, seasonal industry that 
has seen a renaissance In re­
cent yean with higher gold 
prices. Placer mining contrib­
utes about 2,200 Jobs and 2160 
million yearly to the state's 
economy. It's no Prudhoe 
Bay, but Jobs tmmime from 
sliding oil prices ere worth an 
effort to preserve.

Also, larger mining con­
cerns that someday could 
make more substantial contri­
butions to Alaska employ­
ment watch how the state 
treats placer miners as a kind 
of barometer of how. they 
may be treated.

The problem Is that water 
. quality standards set by the 
state Department of Environ­
mental Conservation and enr 
forced, under terms of the , 
federal Clean Water Act, by 
ihe Environmental Protection 
Agency, are almost impossi­
ble for placer miners to meet. A tBM study by Shannon and; 
Wilson It c., commissioned by 
DEC, saj-s u  modi: "Alaska 
water-quality standards r e­
garding turb'dity are not at­
tainable by \ .y demonstrated, 
or widely used mining prac­
tice ... attainable levels are 
at least two orders of magni­
tude above currant stan­
dards." .

Miners argue the standards 
are appropriate for municipal 
water treatment plants but 
not generally applied across 
vast stretches of Alaska. If 
they are really enforced, the 
effect will be to shut down 
this industry. v

This is a shame, because it 
clouds real procress that D E C  
and other state agencies are 
making In working with pla­
cer miners, particularly In the 
Innovative and successful new

t i m  b r a d n e r

technology grant program, 
aimed at Improving water 
quality ;mnd gold recovery. 
But if new technology can't 
approach the standards, it Is ‘ 
of value.
\ If there's blame to be laid 
for this public policy quag­
mire, it can be spread_in_ 
m a n y  directions. Miners 
themselves helped precipitate 
the situation through the 
practices of a few. sloppy op­
erators that soured relations 
for all placer miners with the 
public and agencies. But the 
agencies deserve some poor 
marks for first not enforcing 
water quality laws, then ap­
parently over-reacting in set­
ting and enforcing standards 
that may be unrealistic.

This is bad government, for 
many reasons. First,* impossi­
ble standards breed Selective 
enforcement. Agencies say 
they want a "big stick" to go 
after bad operators, but laws 
that are unlverul should.be 
universally and fairly- en­
forced. Secondly, the system 
encouraged distrust and nan- 
cooperation, rather than con­
fidence and good 'relations, 
between miners and the regu­
lators. For example, D E C  and 
E P A  don't have resources to 
monitor all mining opera­
tions. They rely largely on 
miners to do sampling them­
selves, then supply the data. 
But because the standards 
can’t be met. fines and penal­
ties are the result. This sets ,

See Page J-10, B R A D N E R
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3RADNER: Miners need 
realistic water standards
u,) an incentive, in the future, for fiddling with the data. 
A solution is realistic standards and a trustful relation­
al dp on both sides.

But worst is that environmental rules that appear to 
Live little basis in sound policy or good adence can 
xtiult, in the long run, in the undermining of public 
a  nfldcoce in the agency and id procedures.

Alaska's regulations are modeled on municipal drink­
ing water standards and techniques of measurement 4n 
u: ban water treatment plants, and are impractical when 

plied generally across Alaska. Most streams or rivers,' 
In their natural state, would meet the standard. . ..

The most difficult is the “turbidity" limit, a measure­
ment of cloudiness of Water. The Yukon River and its 
tributaries would measure 10 to 20 times the limit 

• required of miners. The bizarre outcome, of this is that 
most placer operators are required to put water back into 
a stream cleaner than when they took it out. The federal 
E P A  has no turbidity requirement It is a state standard.

The state’s other standard is a limit on “settleable 
scUds" or the amount of large soil ^articles in water* 
coming from a settling pond. This standard is strict but; 
it might be attainable, some miners say. But combined 
with turbidity, It is impossible/

Last year, the E P A  proposed a more flexible limit for 
settleable solids that miners felt they could meet. But the 
state adopted a very tight Inflexible standard. E P A  was 
then required, under the Clean Water Act to revise its 

— own limit to match the state. *
There ought to be room for negotiation and reasonable 

compromise in this. If state requirements are more strict 
than E P A’s, there should be a good reason. A  gripe by the 
miners, quite legitimate. Is that the reasons for this 
tightening never have been spellqfl out. The change was 
made without a public hearing process, which is the 
procedure that requires agencies to lay out their reason­
ing and factual basis before the public, to allow critical 
scrutiny and the presentation of conflicting evidence.

And, what’s the purpose? lb protect fish downstream? 
Fair enough, but the fact that the Yukon River, which 
doesn’t meet the turbidity standard, supports great fish 

. populations would seem to undercut this reason. ̂
If Gov. Sheffield wants to facilitate resolution to 

environmental problems facing miners, as ha sari he 
does, this is a good place to start. Unlike many issues 
caught in the web of state-federal relationships, this one 
Is almost entirely under his control.

Miners would like a somewhat more flexible system 
like that proposed by EPA. The state’s current standards, 
particularly turbidity, should be goals toward which 
Industry, with improving technology, could work. Miners 
have proposed a "blue ribbon" task force of agency 
beads, scientists, miners, environmental groups and other 
affected parties, to look at this.

The governor should consider It. It Isn't often that a 
complex, controversial policy Issue can be resolved like 
this one could be. But a solution will take the kind of 
cooperation and clear thinking that can only come 
through communication and trust.

C Ttsi Iradnsr mftM tor ua Alaska ■onaowlo reporting sentoa
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March 23, 1987

MEMORANDUM

TO: Representative Mike Miller

ATTN: Gene Therriault

FROM: Karen Oakl
Legislative Analyst

RE: Number of Placer Mines with NPDES Permits on Salmon Streams
Research Request 87.210

You asked us to find out how many Alaska placer mines with National Pollu­
tant Discharge Elimination System (NPDES) permits are located on streams 
that have been specified by Alaska Department of Fish and Game (ADF&G) regu­
lation as important for the spawning, rearing or migration of anadromous 
fish pursuant to AS 16.05.870. The ADF&G maintains a catalog of all
specified anadromous streams, and any person proposing to use, divert,
obstruct, pollute or change the natural flow or bed of such a stream is
required to submit plans to the ADF&G and receive approval prior to commenc­
ing any such work. The letter from the ADF&G approving plans for work in 
a specified anadromous stream is called a Fish Habitat Permit. Any condi­
tions attached to a Fish Habitat Permit are designed to prevent interfer­
ence with migration or to protect spawning and rearing habitats.

The NPDES permits, which are issued by the U. S. Environmental Protection 
Agency (EPA), are designed to protect water quality by regulating the
quality of effluent discharged into streams. Currently, 368 Alaska placer 
mines have NPDES permits. Of these 368 mines, 131 are located on speci­
fied anadromous streams.

^Anadromous fish are those fish that spend part of their lives in the 
ocean and return to freshwater to reproduce. In Alaska, anadromous 
species include all five species of Pacific salmon and certain white- 
fishes.



Representative Miller
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Page 2

Of the 131 mines with NPDES permits on anadromous streams, the number that 
may also require a Fish Habitat Permit is not currently known, because not 
all operators have comfieted their plan of operations. When plans are com­
pleted, the ADF&G wi i I review them and determine whether a Fish Habitat 
Permit is needed. Depending upon the type of operation proposed, no permit 
may be needed. For example, an operation that employed complete recyling 
of mining water would not generally require a permit.

I hope this information is useful. Please let me know if we can provide 
any further information.



AL A S K A  DEPART M E N T  OF FISH AND GAM E TESTIMONY 

ON 3/16/87 CSSB 98 

(AN ACT RELATING TO THE USE OF WATER)

BEFORE THE A L A S K A  SENATE RESOURCES COMMITTEE

M ARCH 23, 1987

Mr. Chairman, m y  name is N orman Cohen, Deputy Commissioner, 

D epartment of Fish and Game. I wish to testi fy on b e hal f of the 

depart m e n t  re gar d i n g  the March 16 CS for SB 98. This b i l l  has 

important i m pl ications for salmon fishing in Alaska.

The d epart m e n t  has serious concern over Section 8 o f  the b — 1 

which repeals essential  provision s in the Department of Fish and 

Game's Title 16 authority (AS 1 6 . 0 5 . 8 7 0 (b)- (c) and 

16.05.880-900). The 16.05.870 provisio ns have, since statehood, 

given d e f i n i t i o n  to the Commissi oner's broader statutory 

r e s p o nsib ility to manage, protect, maintain, improve, and extend 

the fish r esources of the state. These are the only state 

statutes on the books which directly protect the habitat of 

salmon and o t h e r  a nadromous fish. They require the submittal of 

plans and speci fications for certain activitie s in freshwater 

bodies impor tant for anadromous fish and for the proper 

protec tion o f  fish in connecti on with such activities. The array 

of activi t i e s  cove red by this statute is m u c h  broader than either 

SB 98 or the Ma rch 16 m e m o r a n d u m  from Senator Fahr en k a m p  and 

R e p r esentative M i l l e r  to this committee suggest. The statute 

says that if a p e rson or g o vernment al a g ency desires to construct 

a hydraulic project, or use, divert, obstruct, pollute, or change 

the natural flow or bed of a specified river, lake, or stream, or 

use wheeled, tracked, or excavati ng equipment or log-dragging 

eq u i pment in the bed of a specified river, lake, or stream, they 

shall n otify the C ommis s i o n e r  of Fish and Game beforehand. 

Clearly, p o l l ution is but one of a v a riety of activities covered 

by this law. A l t ho ugh you have heard claims that this reference 

to pollu t i o n  d uplicates DEC's water q u a l i t y  standards, I can



assure you that it does not. Neither department can afford 

redundancy in permi tting activities. We do what our b iologis ts 

do best; we d o c ument for DEC the biological effects of pollution 

on fish propagation, and we rely on DEC to implement its w ater 

q u ali ty standards.

It is es sential that the agency possessing  the state's fisheries 

expertise be responsible for AS 16.05.870 if it is to be carried 

out effectively. It is, for example, imperative that ADF&G 

b iologists be intimately involved in a d e t erminat ion of w h e t h e r  

or not the use of w h eeled or tracked equipment will d e stroy a 

valuable salmon spawning bed. It is often necessary for us to 

tap the experi e n c e  of experts w i t h i n  our Commerci al or Sport 

Fisheries division s in the sampling of stream gravels for the 

presence of salmon eggs. Similarly, the best technical talent in 

our d e p a r t m e n t  may be needed in determin ing if and how a proposed 

stream d i v e r s i o n  is likely to affect the historical migration, 

spawning, and rearing habits of salmon. The knowledge of these 

same experts may be brou ght to bear on the d evelop ment of 

p erformance  standards that must be stipulated in permit approvals 

so that these essential life processes can be sustained. It is 

this exp ertise which allows A DF&G to provide assistance to 

applican ts in their identifica tion of alternative construction  

methods, locations, materials, or timing of project i m p l e m e n t a­

tion. Section 8 of SB 98 would repeal our department's authority 

to require the applicat ion o f  best manag ement practices or other 

p e rmi t conditions  for the protection of salmon and other 

anadromous fishery resources during such activities as stream 

channelization, road crossings, gravel wash ing operations, w ater 

w i t h d r a w a l s  and divers ions for industrial acti*ities, 

hydro- e l e c t r i c  projects, and in-scream material extractions.

You'll notice on Page 3 of your m e m o i a n d u m  from Senator 

Fahren kamp and Repre sentative Miller, a reference to AS 16.10.010 

and a c o n c l u s i o n  that it provides basically the same prote ction 

as AS 16.05.870, the provision that I just discussed. The

- 2 -



"10-10" provision, as we often refer to it, is an a r t ifact from 

p re-st a t e h o o d  days, and al though it has been amended since then, 

it creates an enigma. It appears to parti a l l y  dup licate our .870 

authority, yet in practice j.t does not. The reason is that 

although it exists in ADF&G's Title 16 statutes, it is to be 

admin i s t e r e d  by the D epa rtment of E n v ir onmental Conservation. 

That depart m e n t  does not have the fisheries ex pertise to 

effectively carry rut "10-10," and they have deferred to us for 

the o v era ll protec t i o n  of the state's a nadromous fisheries. The 

result is that only one anadromous fish protec t i o n  permit is 

required for an applicant. I should also add that there are 

provisio ns in AS 16.05.870 that are not contained in 

AS 16.15.010. If the L egisl ature does anything w i t h  the statutes 

I have mentijned, w e  would enco urage you to designat e A D F & G  as 

the a g ency responsible for AS 16.10.010. We strongly encourage 

you to omit Section 8 of the March 16 CS for SB 98.

The Departme nt of Fish and Game's inability to carry out 

AS 16.05.070 w o u l d  be d etr imental to the state's commercial 

fishing industry, t o urism industry, sportfishing public, 

subsistence users, and the g e n e ^ l  public service sector that is 

supported by e x p e n d i t u r e s  from these user groups. We're talking 

about p r o t e c t i n g  the v e r y  w e l l s p r i n g  of a world class renewable 

natural resource, one that we are all counting on to make its 

c o n t ribution to the economy of our state. In terms of commercial 

salmon fishing alone, the statewide ex-vesse l value in 1986 was 

$404 million.

As a footnote, I w o u l d  like to share some actual numbers 

regarding the implement ation of our fish hab. .at protection 

statues. In FY 86, we conducted 1,255 Title 16 reviews of 

activities in fish b e aring waters. These activi ties relate to 

transpor tation systems, utilities, h y d r oelectric projects, 

materi al removal, and other types of development. Of the 1,255 

reviews, 835 resulted in the issuance of a permit, 407 did not 

require permits, and only 13 w e r e  denied. Of the 835 permits,
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85 percent were for activi t i e s  in waters important for anadromous 

fish. Not a single p ermit condition or permit denial was

elevated by the appli c a n t  above the regional level for

reconsiderati on at the D i r ector or Commis s i o n e r  level. We turned 

these applications around in an average of 22 days, and 79 

percent were reviewed w i t h i n  30 days. Most of the remaining 21

percent were tied to other agencies' author i z a t i o n s  that have

longer review periods. Sixty four p e r cent of the time we were 

able to conduct o n - t h e - g r o u n d  site exami n a t i o n s  before issuing a 

permit. Mr. Chairma n and committee m e mbers - our department 

believes that to be creditable record and we share your 

frustration at claims to the contrary.

We appreciate the o p p o r t u n i t y  to testify and w i l l  try to answer 

any questions that you may have.
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