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From: S e n a t o r  C o g h i l l  I  l\^ 0s '
S e n a t e  R e s o u r c e s ,  C h a i r m a n /  /

Re: S B  366, "An A c t  e s t a b l i s h i n g / r e b a t e s  for m o t o r  fuel t a x e s
for fuel u s e d  in w a t e r c r a f t y o u t s i d e  the state; a n d  l i m i t i n g  
the a u t h o r i t y  o f  the a t t o r n e y  g e n e r a l  a n d  t h e  D e p a r t m e n t  of 
R e v e n u e  to r e c o v e r  r e f u n d s  p a i d  b e f o r e  the e f f e c t i v e  d a t e  
o f  t h i s  a c t . "

T he S e n a t e  R e s o u r c e s  C o m m i t t e e  h e a r d  SB 366, s p o n s o r e d  by  Sen. 
Z h a r o f f ,  o n  M o n d a y  and p a s s e d  the b i l l  o u t  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s .  C o m m i s s i o n e r  H u g h  M a l o n e  o f  the D e p a r t m e n t  of 
R e v e n u e  t e s t i f i e d  a g a i n s t  the bill, p r i m a r i l y  b e c a u s e  it w o u l d  
c o s t  the s t a t e  $ 2 , 0 0 0 , 0 0 0  a year.

Comm. M a l o n e  i n f o r m e d  the c o m m i t t e e  t h a t  a u s e r  t a x  o n  fuel 
p u r c h a s e d  o u t  of s t a t e  b u t  u s e d  w i t h i n  the s t a t e ' s  w a t e r s  w o u l d  
c r e a t e  t h e  r e v e n u e s  n e e d e d  to s u p p o r t  the p r o g r a m  in SB 366 a n d  
a l s o  a d d  r e v e n u e  to the g e n e r a l  fund.

It w a s  t h e  c o m m i t t e e 1s d e s i r e  to p a s s  SB 366 o n  to the F i n a n c e  
C o m m i t t e e  a n d  h a v e  y o u r  m e m b e r s  look at this i s s u e  in c o n j u n c t i o n  
w i t h  SB 366.
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P r e p a r e d  by S t e v e n  E. K e t t e l  

D i r e c t o r ,  Income & E x c i s e  A u d i t  

D e p a r t m e n t  of Reve n u e 

F e b r u a r y  1, 1988

A n a l y s i s  of SB 366

P r i o r  to July, 1984, the D e p a r t m e n t  of R e v e n u e  did not issue m o t o r  fuel 

tax r e f u n d s  to i n - s t a t e  p u r c h a s e r s ,  s u c h  as f i s h e r m e n  and f i s h  p r o c e s s o r s  tha t 

u s e d  the f uel o u t s i d e  the s t a t e ' s  3 -m i l e  t a x i n g  j u r i s d i c t i o n .  In July, 1984 tha 

D e p a r t m e n t  b e g a n  i s s u i n g  the r e f u n d s , and at the same time a s s e s s i n g  the m o t o r  

f uel tax a g a i n s t  o u t - o f - s t a t e  f u e l  p u r c h a s e r s  that i mp orted u n ta x e d  f u e l  a n d  

u s e d  the fuel in s t at e  wate r s .  S e v e r a l  re c e nt  U.S. Supr e m e  C ourt d e c i s i o n s  

a l l o w i n g  a p r o p e r l y  a p p o r t i o n e d  tax w e r e  the b a s i s  for the ch a n g e  in the 

D e p a r t m e n t ' s  w a t e r c r a f t  tax policy.

Thi s policy, w h i c h  p l a c e d  the i n c i d e n c e  of the tax on the use of the f u e l  

i n - s t a t e  w a s  o v e r t u r n e d  b y  a D e p a r t m e n t a l  H e a r i n g  De c i s i o n  #87-07 d a t e d  M a r c h  20, 

1987. T h i s  d e c i s i o n  was  b a s e d  o n  the l ack of a s p e c i f i c  r egulation, as w e l l  as 

some u n d e r l y i n g  l a c k  o f , c l a r i t y  in the law. L a t e r  in S e p t e m b e r  of 1987, the 

A t t o r n e y  G e n e r a l ' s  o f f i c e  a d v i s e d  this D e p a r t m e n t  that a d d i t i o n a l  s t a t u t o r y  

a u t h o r i t y  w a s  n e c e s s a r y  to s u p p o r t  the tax r e f u n d s  to those p u r c h a s i n g  fuel 

i n s i d e  but c o n s u m i n g  it o u t s i d e  the 3- m il e  limit.

SB 36 6  w o u l d  p r o v i d e  the n e c e s s a r y  a u t h o r i t y  for the D e p a r t m e n t  to issue 

r e f u n d s  of tax to o u t - o f - s t a t e  consu m er s .  T h e  legislation, however, d o e s  n e t  

p r o v i d e  a m e c h a n i s m  for t a x i n g  fuel i m p o r t e d  and c o n s u m e d  by a v e s s e l  in this 

state. P a s s a g e  of this l e g i s l a t i o n  w i t h o u t  c o n s i d e r a t i o n  of the i m p o r t a t i o n  

i ssue is s t r o n g l y  opposed.

D e p a r t m e n t ' s  P o s i t i o n  on SB 366

The D e p a r t m e n t  o p p o s e s  thi s  l e g i s l a t i o n  for- the f o l l o w i n g  reasons:

1) Th e  l e g i s l a t i o n  f u r t h u r  n a r r o w s  the s t a t e ' s  tax b a s e  b y  a p p r o x i m a t e l y  

$2 m i l l i o n  per year.

2) Th e  r e c i p i e n t s  of these r e f u n d s  are, by a n  o v e r w h e l m i n g  m a j o r i t y ,  n o n­

res i d e n t  i n d i v i d u a l s  a n d  b u s i n e s s e s .  Based u p o n  our 18 m o n t h  r e f u n d i n g  p ro ject, 

o n l y  14% of the c l a i m a n t s  l i s t e d  i n -s t a t e  a d d r e s s e s .

3) P u r c h a s e r s  of o u t - o f ^ s t a t e  f u e l  do not  pay the 50 tax a n d  thus h a v e  a 

c o m p e t i t i v e  a d v a n t a g e  o v e r  t h e i r  A l a s k a  r e s i d e n t  c o m p e titors.

4) W e  ha v e  no t s e e n  e v i d e n c e  s h o w i n g  that w i t h o u t  the ref u n d  legi s l a t io n ,  

m o t o r  fuel p u r c h a s e r s  w i l l  m o v e  o f f - s h o r e  to m a k e  t h e i r  fuel purch a se s .  W e  hav e 

no e v i d e n c e  that fue l  sol d  o n  the h i g h  seas is s i g n i f i c a n t l y  c h e a p e r  tha n  f u e l  

sol d on-shore.

5) Th e  w a t e r c r a f t  t a x  a c c o u n t  in the g e ne r a l  fund  h a s  h i s t o r i c a l l y  b e e n  u s e d  

as a b e n c h m a r k  for a p p r o p r i a t i o n s  to h a r b o r  f a c i l i t i e s  a r o u n d  the state. A  

d e c r e a s e  in m a r i n e  fue l  tax m a y  r e d u c e  f u n d i n g  for these e s s e n t i a l  s e r v i c e s  and 

facilities.

6) A  p r e l i m i n a r y  i n d i c a t i o n  f r o m  the D e p a r t m e n t  of T r a n s p o r t a t i o n  & P u b l i c  

F a c i l i t i e s  is that:

A) there are d e f e r r e d  m a i n t e n a n c e  c o s t s  on the o r d e r  o f  three o r  four times 

the a n n u a l  income f r o m  this source;

B) deb t  s e r v ic e  c o s ts  a l o n e  for w a t e r c r a f t  f a c i l i t i e s  e x c e e d  $ 1 , 0 0 0 , 0 0 0  per 

year, w i t h o u t  a l l o w i n g  for a n y  n e w  c o n s t r u c t i o n ;

C) t h e s e •r e f u n d s  c ome d i r e c t l y  f r o m  the h i g h w a y  fuel tax a c c o u n t  an d  the . 

A d m i n i s t r a t i o n  has l e g i s l a t i o n  p e n d i n g  to I n c r e a s e  these revenues.



North Pacific 
Pishing Vessel 
Owners’ Association

January 28, 1988

Hon. Prod Zharoff 
Alaska State Senate 
Juneau, Alaska 99802

Dear Senator ZJiaroff:

As individual boat owners and as Directors of the North Pacific 
Fishing Vessel Owners* Association we write to ASSURE you that the 
members of our industry are standing firmly behind you in your 
efforts to pass Alaska State Bill 366 on the subject of Maritime Fuel 
Tax Rebate.

Very truly yours,

Arne Aadland 
Roy Johnson 
Frank Bohannon 
Kjell Fjortoft 
Rues Moore 
Barry Ohai 
Dennis Peterson 
Alf Sorvik 
Dave Stanchfiald
Joe Wabey

F/V ARCTIC WIND 
F/V POLAR SEA 

F/V NEAHKAHNIE 
F/V NORSEMEN II 

F/V NORTH PACIFIC 
F/V STARLITE 

F/V OCEAN SPRAY 
F/V RATER 

F/V MORNINGSTAR
F/V AMERICAN EAGLE

Building C-3. Room 218 Flatormon'a Twmlnal Settle. Washington 08110 Tolophono’208-288-3383



TESTIMONY OF DALE LINDSEY 
HARBOR ENTERPRISES, INC.

SENATE BILL 366 
February 1, 1988 

Before
SENATE RESOURCES COMMITTEE

Good afternoon. My name is Dale Lindsey and I am the President 

of Harbor Enterprises, Inc. To provide you with a bit of background 

on the company, myself and my support of Senate Bill 366, I offer the 

following information for your assimilation.

Harbor Enterprises, Inc. (HEI) was founded in Seward in 1936 and 

is one of the oldest petroleum marketing firms in Alaska. Our company 

continues ;o base its o;>eralions in Seward. We presently have bulk 

plant facilities located at Nikiski, where we have three employees; 

Kodiak, 6 employees; Dutch Harbor, 11 employees; and Seward, 15 

employees. In addition, we have marketing offices located in 

Anchorage, 4 employees and Seattle, 1 employee. We also distribute 

petroleum products to coastal communities located in Southcentral 

Alaska, Kodiak Island, Alaska Peninsula, Aleutians and Bering Sea via 

barge. In a poll conducted by Alaska Business Monthly, we ranked 14th 

in Alaska in terms of fiscal 1986-87 gross sales revenue. HEI is also 

the largest Alaskan owned and Alaskan based fuel distributor.

At the personal level, I was born and raised in Seward as was my 

wife, Carol and our four children. After a brief stint as a 

locomotive fireman and engineer with the Alaska Railroad, I acquired a 

heating fuel distributorship in Seward in 1959 and have overseen its 

growth and expanded operations since. In addition to HEI, I own two 

crab fishing vessels which currently operate out of Dutch Harbor. Let



me assure you that although I am both a seller of fuel and a consumer 

of fuel, ny preference lies in selling the stuff rather than in buying 

it! Irrespective of which side of the fence that I periodically find

myself on, we are without question Alaskan and I am quite proud of

this fact.

HEI markets and operates as Petro Marine Services. As our trade 

name indicates we are a marine oriented company. Accordingly, we 

focus a good deal of our marketing effort toward serving the marine 

industry in Alaska of which a majority is commercial .shing related 

and this brings us to the reason that I am appearing before you today.

In June 1985 I came to Juneau to discuss specific inequities in 

the State's motor fuel tax regulations with officials with the 

Department of Revenue. The crux of the issue then and now again, is 

the SO.05 (five cents) per gallon tax charged on sales of motor fuel 

for marine use consumption. What prompted these discussions was a 

provision in the statutes which allowed foreign flag tankers to 

purchase fuel from Alaskan refiners exempt all taxes. These foreign 

tanker operators would then transport this fuel beyond the State's 

three-mile jurisdiction and sell to foreign and domestic 

fishing vessels ex the five cent marine fuel tax which we shoreside 

distributors were subject to. While I was unsuccessful in convincing 

revenue officials that they ought to either close the exemption to the 

foreigners or repeal the tax altogether, they did mention that a 

refund would be allowed on taxed fuel purchased within Alaska but 

consumed in waters outside the State's three-mile limit. In essence 

the rebate procedure represented a significant departure from the

2



Department of Revenue's traditional position that the place of 

delivery takes tax precedence over where the fuel is consumed. The 

net result of this decision was that approximately 95% of the tax 

revenue generated from fuel sold to the high seas fleet operating in 

waters outside Alaska's jurisdiction was refunded between January 1, 

1985 and May 1, 1987.

Following a Department of Revenue internal policy review in the 

Spring of 1987, the Rebate Program was placed in temporary suspension. 

This was followed with permanent suspension in September 1987 after a 

legal opinion by the Attorney General stated Department of Revenue had 

exceeded their statutory authority when they implemented the rebate 

program in Alaska.

Unfortunately, by virtue of the aforementioned opinions, the 

inequities to the shoreside fuel distributor which existed prior to 

June 4, 1985 are prevalent once more. In view cf this fact my 

recommendation is that this committee support Senate Bill 366 as 

drafted and introduced by Senator Zharoff.

The impact of the marine fuel tax now falls disproportionately on 

Alaska fishermen and other fishermen who choose to do business with 

Alaska shoreside suppliers. I would like to underscore this point. 

Those who participate in tne Alaskan economy Dy home-porting here or 

operating in Alaska waters, bear the burden of the tax.

The rebate program tended to provide some relief for fishermen 

who patronized Alaska shoreside busir.esses, but had to compete with 

the high seas operators.

The current situation —  without rebates —  tends to penalize

3



those fislung ventures from which Alaskans benefit the most. It tends 

to increase the costs associated with doing business in Alaska.

It should be kept in mind that the rebate program was suspended 

because of unanticipated legal considerations ... not because it was 

poor public policy or lacked merit. In fact, to the best of my 

knowledge the policy considerations which prompted the Department of 

Revenue to begin the rebates remain the same now as they were in 1985.

I have distributed to you, with my written testimony, a list of 

practical and economic reasons that the rebate program continues to be 

sound public policy. It certainly seems consistent with the many 

efforts to "Alaskanize" the off-shore fishery.

Alaska's public officials and government agencies have undertaken 

several initiatives aimed at increasing our participation in the 

enormous economic benefits of the off-shore fishing activity.

For example, the legislature is now considering SJR 51 and HJR 

45. These Resolutions imbody important policy statements urging the 

North Pacific Fisheries Management Council to adopt requirements that 

Alaskan shore-side support services be utilized.

Governor Cowper has appointed a fisheries mini-cabinet to ensure 

maximum participation by Alaskans in the seafood industry. This group 

will be studying impediments to shore-side infrastructu-e development, 

including State and local tax policy.

The Department of Commerce study of Bering Sea support services 

was released last Fall. It notes that the manner in which the off 

shore fisheries are being developed is not meeting the expectations of 

many Alaskans. I quote:

4



"Americanization from foreign to domestic production is 
taking place of a pace no one envisioned, largely through 
expansion at over-the-side joint ventures and factory trawl 
harvests. This has been a frustrating experience for 
Alaskans because much of this economic activity leaves only 
minimal in-state economic benefit."

The study also concludes that availability of fuel is the single 

most important reason for choice of port. it also found that owners 

did not hesitate to compare at-sea prices with those in Dutch Harbor. 

T have also found this to be true. For example, last year (while the 

rebate program was in effect) the high-seas price for “2 marine diesel 

was $0.71 per gallon. We sold fuel in Dutch Harbor for 0.69 per 

gallon. Witt, the marine fuel tax of $0.05 per gallon we have to 

charge $0.74; however, as long as the rebate program was available I 

could be more competitive, which is crucial to our economic survival.

I appreciate having this opportunity to present my views to the 

Senate Resources Committee. Once again, I respectfully urge your 

support of this legislation.

I would be pleased to answer any questions that you may have 

concerning my position as this relates to Senate Bill 366.

5



WHY THE REBATE PROGRAM MAKES SENSE,
IS GOOD PUBLIC POLICY, AND SHOULD BE REINSTATED.

I. THE REBATE P R O GRAM R E MOVES A SIGNIFICANT C O M P E T I T I V E
DISADVANTAGE EXPERIENCED BY ALASKA FISHERMEN AND FISHERMEN 
DOING BUSINESS WITH ALASKA SHORE-SIDE SUPPLIERS

a. High seas fuel s* ppliers are not subject to the tax...only 
Alaska-based fishermen and users of Alaska suppliers pay the 
tax, which tends to increase their expenses compared to 
exclusively high seas fishing enterprises.

II. BECAUSE THE REBATE PROGRAM TENDS TO EQUALIZE THE COSTS OF AT SEA
FUEL WITH SHORE-SIDE FUEL, IT REMOVES A DISINCENTIVE FOR 
DOING BUSINESS WITH ALASKA SHORE-SIDE SUPPLIERS OF FUEL, 
SHIP REPAIRS, PROCESSING, TRANSPORTATION, AND COLD STORAGE 
(see SJR 51).

a. Lower shore-side fuel costs resulting form rebates may 
create greater opportunities for Alaska businesses, 
employment, improved infrastructure and community tax 
revenues.

III. THE RE3ATE PROGRAM MAY HELP MAKE ALASKA PROCESSED FISH PRODUCTS
MORE COMPETITIVE BY REMOVING AN EXPENSE WHICH HIGH SEAS 
OPERATORS CO NOT NECESSARILY INCUR.

IV. THE REBATE PROGRAM SHOULD HELP ENCOURAGE DEVELOPMENT OF AN
ALASKA-BASED CATCHER-PROCESSOR FLEET AND CAPTURE A LARGER 
PORTION OF THE CFF-SHORE RESOURCE.

a. Bringing the on-shore fuel costs into a better competitive 
position with high seas costs will help Alaska communities 
secure home-porting of catcher-processors. (For example, 
the City of Homer's efforts to secure home-porting of "ocean 
trawl" vessels.)

V. THE REBATE PROGRAM IS CONSISTENT WITH THE GOALS OF THE COWPER
ADMINISTRATION, THE ALASKA LEGISLATURE, THE FISHING 
INDUSTRY, THE ALASKA BUSINESS COMMUNITY, AND MUNICIPAL 
GOVERNMENTS.

a. Governor Cowper has appointed a fisheries mini-cabinet to 
formulate a fisheries d e v e l o p m e n t  p o l i c y  d e s i g n e d  to 
maximize Alaska ownership and employment in the seafood 
industry and to promote support service development in 
Alaska communities. Important aspects of this undertaking 
include i d e n t i f i c a t i o n  of c o n s t r a i n t s  to s h o r e - s i d e  
infrastructure development and potential methods to mitigate 
the negative aspects of State and local tax policy.



The rebate program is consistent with these objectives.

b. The Legislature's stated policy is similar if not identical 
to the executive branch. In 1987, the Legislature passed a 
fisheries business tax credit program designed to facilitate 
greater on-shore processing capacity. Currently pending 
before the Legislature are SJR 51 and HJR 45, which are 
important policy statements relative to increasing Alaska's 
participation in the economic benefits of off-shore fishing 
activities.

c. The North Pacific Fisheries Management Council is reviewing 
a recent proposal, sponsored by the Southwest Municipal 
Conference, to require use of shoer-side fuel suppliers, 
processors, transportation companies and the like.

d. The rebate program compliments all of these efforts and 
should be reinstated in law.

FOOTNOTES:

1. In 1986, 500 foreign flag vessels spent 34,000 vessel days 
in U.S. EEZ, but used only marginal amounts of U.S. shipping capacity 
and other support services (SJR 51 and HJR 45).

2. The amount of bulk fuel consumed in U.S. EEZ by foreign 
fleets is estimated to exceed 160million gallons annually. Purchases 
of fuel by foreign vessels from U.S. firms is estimated to be less 
than 10 percent of the fuel consumed. At-sea refueling is a common 
practice not nly for foreign operators but for U.S. joint venture 
trawlers (Southwest Municipal Conference Proposal to NPFMC).

3. The Alaska Department of Commerce and Economic Development, 
Division of Business Development, recently published a study of Bering 
Sea support services for 1985. It reached the following conclusions.

a. "The most important reasons for choice of port are, in 
order, fuel, vessel maintenance and repair facilities."

b. "Ports interested in attracting these ships must have 
substantial fuel available and repair facilities, as 
well."

c. "Owners tend to compare at-sea fuel prices with those 
in Dutch Harbor."
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M E M O R A N D U M

TO: S en at o r  Jack Coghill

C h a i r m a n

Senate Re s o u rc es  Commi tte e 

FROM: S e n a t o r  Fred F. Zh ar o f f

DATE: J a n u a r y  29, 1988

RE: Senate Bill 366 —  "An Act e s t a b l i s h i n g  rebate s for m o t o r  fuel taxes

for fuel us ed  in w a t e r c r a f t  o u tsi de the state; and l imi t i n g the 

a u t h o r it y  of che a t t o r n e y  g e n e r a l  and the D e p a r t m e n t  of R e ven ue to 

r e cov er r e f u n ds  paid b e f o r e  the ef fective date of this Act; and 

p r o v i d i n g  for an ef fe c t i v e d a t e . "

SB 365 a me nd s  4 3 . 4 0 , 0 3 3  to r e i n s t it ut e  a m o t o r  fuel tax refund p r o g r a m  that 

e xi sted, through re gul ation, fr'  ̂ 1985 throu gh March, 1987.

The p r o g r a m  allo wed  w a t e r c r a f t  o w n e rs  and o p e ra to r s  to a pp ly  for tax r e f u n d s  

(five c e nt er s  per gallon) on m o t o r  fuel pu rc h a s e d in A l a s k a  but used o u t s i d e  

s t a t e ' s  three m i l e  o f f s h o r e  limit. Th i s  creat ed a tax s tr uc tur e w h e r e  

A l a s k a - b a s e d  fishermen and fuel s u p p l i e r s  w e r e  treated the same as o f f s h o r e  

f i s h e r me n and high  seas fuel b u n ke ri n g  operators.

U nd er  p r esen t s t a t u t e s  and r eg u l a t i on s,  fuel p u r c h as ed  in A l a s k a  and 

t ra ns p o r t e d outsid e of state w a te r s  to be "sold or o t h e r wi se  t ra n s fer red  to 

w a t e r c r a f t  wh ich  o p e ra te  e x c l u s i v e l y  in i n te rna tio nal  w a t e r s . . . . "  is tax 

exemp t, du e to the U.S. C o n s t i t u t i o n ' s  c omm er ce  clause. This c r ea te s  a 

s i t u a t i o n  w h e r e  hi g h  seas fuel o p e r a t o r s  can come into A l a s k a n  ports, p u r c h as e  

tax ex emp t fuel, -nd then sell it o f f s h o r e  in c o m p e t i t i o n  w i t h  the A l a s k a n  

fuel supplie rs.  .nere is a ls o  n o t h i n g  to stop o f fs ho r e  fuel ope ra to r s  from 

p u r c h a s i n g  c he a p e r  fuel in Asia or  S e a t t le  and b r in gi n g  i, up for sale on the 

f i s h i n g groun ds o u tsi de state waters. T he refund p r og r a m  h e l pe d A l a s k a ' s  fuel 

s u p p l i e r s  c o mpet e wi th  the o ff sh or e  operat ors .

The p r o g r a m  w as  d r o p p e d  in 1987 w h e n  a D ep a r t m e n t  of R eve nue  h ea r i n g  o f f i c e r  

and the D ep ar tm e n t  of L aw  d e te rm i n e d  that no s t a tut ory  a u t h o ri tv  e xi s t e d for 

it.

If reins tit ute d, the refund p r o g r a m  w o u l d  en co ur a g e  mar i n e  v es s e l s  to do m or e 

b u s i n e s s  in Al as ka n  c o a s t a l  c o m mun iti es.  W h e n  the v e ss e l s , p a r t i c u l a r l y  

f is hin g vessels, come into port to p u r c h a s e  fuel they a lso pu rc h a s e  food, 

c l o t h i n g  and o t her  supplies. This w o u l d  b oost the ec on om i e s  of the c o ast al
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c o m m u n i t i e s  and he l p  A la s k a ' s  fuel s u p p l i e r s  p rov ide  a product that is

c o m p e t i t i v e  in price wit h that o f f e r e d  by the hi gh  seas fuel suppliers.

S ince  a legal q u e s t i o n  w as  raised a bou t the o r ig in al  p rogram, SB 366 c l a ri fi e s

that the p rev io us  refund s were  legal, and  the state ma y not take act io n to

r e c o v e r  them.

B a c k u p  i n fo r m a t io n for SB 366 is attac hed , as follows:

1. S ec ti ona l a nalysis, p r e p a r e d  by the D i v i s i o n  of L egal  Services.

2. Le tt e r  from Mr. Dale L indsey, p r e s id e n t  of H ar bo r  E nt e r p r i s e s

Company, to Mr. Hugh M a l o n e ,  c o m m i s s i o n e r  of the D ep ar tm e n t  of

Revenue, e x p l a i ni ng  c o n c e r n s  about the s usp e n s i on  of the m a r i n e

fuel refund program.

3. P os it i o n  paper, pr ov id e d  b y Mr. Lindsey, about the b a c k g r o u n d  

and r ea son s for the m a r i n e  fuel refu nd program.

A. L e t t e r  of suppo rt from the N or th  P acif ic F i shi ng Vessel Owners'

A ss o c i at io n,  dated Jan. 28, 1988.

5. Copy of the a p p l i c a t i o n  f o r m  for the m o t o r  fuel tax refund.

6. Lett er from the D e p a r t m e n t  of R eve nue  exp la in i n g  that refu nds 

wi l l  no longer be granted, d ated  April 29, 1987.

7. An a t t o r n e v  g e n e r a l ' s  o p i n i o n  d e t er m i n i n g  that s t at u t o r y  

a ut h or it y  does not e xi st f or  the refund program.

8. Sect ion  of the A l a s k a  A d m i n i s t r a t i v e  Code listin g m o t o r  fuel

exemptions. N um b e r  (10) p r o v i de s  an exem pti on for m o to r  fuel

tr ans por ted  out of s ta t e  w a t e r s  and sold in i nter nat ion al

waters.

9. Mo tor  fuel tax statutes.
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SUBJECT: Sectional analysis, W.O. 5-1622B:
Rebates of motor fuel taxes for fuel used in 
certain watercraft

TO: Senator Fred Zharoff J

FROM: Jack Chenoweth
Legislative gpuns'ei

This bill proposes to authorize rebates or refunds of motor 
fuel taxes when the fuel is used or consumed in the opera­
tion of watercraft outside the state.

Bill section 1 adds a new section, AS 43.AO.033, authorizing 
the refund ot watercraft motor fuel taxes, and directing the 
Department of Revenue to adopt necessary regulations and to 
prescribe forms to assure proper operation of the refund 
program.

Bill section 2 amends an existing section, AS 43.40.050(b), 
limiting to one year the filing period for refund claims for 
watercraft motor fuel taxes; the one year limitation is cur­
rently applicable to the department's other refund and 
credit programs.

Section 5 gives the Act a July 1, 1988 effective date. By 
section- ? , the watercraft motor fuel rebate program, estab- 
lished by this Act, is made applicable to motor fuel sold 
and delivered in the state, and used and consumed in 
watercraft outside the state after June 30, 1988.

As I understand, between 1985 and March, 1987, the Depart­
ment of Revenue made refunds of watercraft motor fuels 
(within the limits of and in a manner substantially similar 
to what is being proposed in this bill). The department 
stopped that program apparently after it was advised by the 
Department of Law that there was no legal basis for the 
refund program.
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Bill section 4 , in a sense, "ratifies" those payments that 
were apparently made in error by declaring that the attorney 
general and the Department of Revenue may not recover these 
refunds. The provision is drafted in a manner that 
recognizes the payments that have already been made; it does 
not authorize any additional refunds to persons who might 
have applied under that defunct program.

J B C :bb 
WKB1/087



I V I E . I V I U H A N U U M

TO: The Hon. Hugh Malone
Commissioner 
Department of Revenue

s t a t e  o t  A l a s k a
Departm ent o f  Law

THRU:

DATE 

FILE NO. 

TELEPHONE NO. 

SUBJECT

July 24, 1987

FROM:

465-3600

Motor fuel tax 
opinion

Deborah Vogt^l^N 
Assistant Attorney General 
Department of Law

As I told you on the telephone today, I have not com­
pleted the motor fuel tax opinion because it is deserving of a 
little more attention than I have been able to give it since the 
Bristol Bay case was finished on Thursday. I told you my pre­
liminary conclusions, which I am reiterating here:

1. While the law is not entirely clear, it is my
opinion that a court applying the modern commerce clause de­
cisions would find that a tax imposed on the in-state use of fuel
purchased out of the state is permissible.

2. As long as the use tax remains a compensating tax
for the sales tax (as it is now), we would have to grant a credit
for sales taxes paid to another state on fuel that was used with­
in the state.

3. I do not believe that we would have to grant a
credit against the sales tax for fuel either simply used outside
the state, or fuel the use of which is taxed outside the state. 
I would like to look into this question further.

4. I do not believe that we currently have the
statutory authority to impose the use tax on in-state use. Be­
cause the old commerce clause analysis so clearly prohibited such 
a tax, it cannot have been the intent of the legislature to tax 
that use.

As far as the sales tax refunds for out of state use
are concerned, I told you that I had located a cdses dealing with
the erroneous granting of unauthorized exemptions. In Delta Air 
Lines, Inc. v. Commonwealth of Kentucky, 689 S.W.2d 14 (ky. 1985) 
the Department had prorated its motor fuel tax so as to exempt 
use outside the state. It was not directed to do so by the
legislature, but apparently concluded that the proration was 
constitutionally required. The airline argued that because of
the prior interpretation of the statute by the Department, the
statute was ambiguous and therefore prior agency interpretation 
should be given deference. After holding that the statute was 
not ambiguous, and did not provide for proration, the court held
that the agency could and should enforce the correct
interpretation: ^

RECEiVRO  
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The Hon. Hugh Malone, Commissioner 
Department of Revenue

Ju ly 24, 1987
Page 2

The failure of a public officer to correctly ad­
minister the law does not prevent a more d ligent 
and efficient public administrator to bring into 
the revenue proper subjects of taxation. An er­
roneous interpretation of the law will not be per­
petuated.

Id. at 20. 1/
“““““ 4

You should discontinue (and have discontinued) refunds 
for use outside the state, because there is no statutory
authority for the refunds, and because they are not constitu­
tionally required. Wardair Canada, Inc. v. Florida, 477 U.S.
 , 106 S.Ct. 2369 (1986). You are not required to initiate
proceedings to collect refunds already granted.

DV:jf

I

1 / I don't mean to imply that any prior administrator was less 
cliligent or efficient; commerce clause law was changing 
dramatically in the late '70's and early '80's, and Alaska was 
not alone in reading the cases to require proration.



I. H I S T O R I C A L  B ACK GRO UND

In 1 9 8 5  the Ala ska  D ep ar tm e n t  of R e ven ue (DOR) i ns ti tu te d  a rebate 

p r o gr a m  for taxes paid on m a ri ne  fuel p u r c h a s e d  f ro m  s h o r e s i d e  fuel f a c i­

lities in Al ask a but c o n s u m e d  in w at e r s  beyo nd the State of A l as ka  three- 

mile te rri tor ial  limit. By fi lin g a p pr o p r i a t e  d o c u m e n t s  w i t h  DO R a c o n­

sumer w ould receive a pr o-r ate d rebate of the $0. 05 (five cent) p er  g a ll on 

tax. In o th er wo rds  the c o n s u m e r  paid the tax at the time of pu rc ha s e  but 

the tax was later r efunded on that p ort ion  of Che fuel e s t i ma te d  to be 

co nsu med  beyond State of A l a s k a j u r i sd i c t i o n .  In e s t a b l i s h i n g  the rebate 

proce dur e the state a do p t e d the p o s i t i o n  that w h e r e  the fuel was c o n s u m e d  

took precede nce  ove r where tlie fuel wa s purchased.

A no t h e r  per tin ent  p r o v i s i o n of A l a s k a  la w p r o v i d e s  an e x e m p t i o n  from 

the mari ne fuel tax at the time of purchase. T hi s  e x em p t i o n a p p l i e s  to m a r i n e  

fuel sold in A las ka  a n d  tra ns p o r t e d as " c ar g o  out of the s ta te  into i n t e r n a t­

ional w at e r s  if the fuel is sold or o t h e r w i s e  t r a n s f e rr ed  to w a t e r c r a f t  w h ic h 

op er at e  e x c l u s i v e l y  in i n t er na t i o n a l w a t e r s  a n d . w h i c h  do not e nter state 

t e r r ito ria l waters, ports or facilities". This e x e m p t i o n  all ow s hi g h  seas 

bu n k e ri ng  suppliers, wh ich  p r i m a r i l y  are f ore ign  flag tankers, to pu rch as e 

ma r i n e fuel tax-free and ref uel  the f i s h i n g  and p r o c e s s i n g  fleet as long 

as the c o n s u m i n g  v e ssel s do not e n ter  s ta te waters.

F u n ct io n i n g  together, the rebate p r o c ed ur e  and  the tax e x e m p t i o n  for 

high seas b u n k e r i n g  a c t i v i t i e s  c r e a te d a tax s tr uc t u r e  w h e r e b y  A m e r i c a n  

based fish erm an and fuel s u p p l i e r s  were treate d on  the same basis as h i g h  seas 

b u nk er in g  operators.

In A pril 1987 an int ern al a s s e s s m e n t  by DOR r es u l t e d in first a t e m p or­

ary s us pe n s i o n w h i c h  in S e p t e m b e r  1987 be c a m e  p e r m a ne nt  a fter  the A t t o r n e y

D R A F T  P O S I T I O N  PAPER
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G en era l re vi e w e d  the legality of the re b a t e progrnm. In e ss enc e the A t t o r­

ney G e n e r a l  c o n fi rm e d  DOR lacked the s t a t ut o r y  a u t h o r i t y  to rebate ma rin e  

fuel taxes. Withou t the rebnte p ro g r a m  s ig n i f i ca nt  e co no m i c  in equ it ie s  

re sur fa ce d  w h i c h p e n ali zed  the s h o r e - b a s e d  fuel s u p - 7 ier an d A m er ic a n  flag 

e ss el s  eit her  o p e rat ing  in or r e- e n t e r i n g  state wacn'H.

II. T H E  P R O B L E M

Fundamentally, Al ask a now ha3 a m a r i n e  fuel tax st ru cL J r e  w h i c h  tends 

to d isc o u ra ge  the high- sea s fleet from e n t e r i n g  Al as ka  wat e r s  and s i m u l t a n e­

ous l y  i ncreases the o p e r at i n g  e x pe n s e s  of the A l a s ka n based fish ing  o p e r­

ators to a level above their foreign c om pe tit ors . A d di ti on a l l y,  ther«- is 

s ub st a nt i a l  basis for a ss e r t i n g that the tax g e ne r a t e s  an e c o n o m i c  d i s i n c e n­

tive to es ta bl i s h  sh o r e -b as e d  f ish ing  o p e r at i o n s  in Alaska. In e ss e n c e  

this p a r t ic ul a r  tax d is cou rag es the high  seas fleet o p e r a t o r s  f r o m  c a l l i n g  

on A l a s k a  ports as they then lose the tax exemp t sta tus  on fuel p u r c h a s ed  

beyond the th ree-mile limit. The net effe ct is that A l a s k a n  ports and  the 

A la ska n e co n o m y  lose the b ene fit s g e n e r a t e d  through the h a r v e s t a t i o n  of  our 

fisli resources. These benefi ts include food purch ase s, c r e w  changes, port 

be rth in g fees, tug assists, pilotage, repairs, m a i n t e n a n c e  supplies, p e r­

sonal pu rc h a s e s and in general all of the e x p e n se s vessel s incur wh en  c a l l­

ing on one of our coasta l c omm unities.

III. D I S C U S S I O N

W hile Alas ka co n t i n ue s to be in tlie throes of a d e v a s t a t i n g  r ece s s s io n 

there is a bright light on our e co no mi c  horizo n. The s h i n i n g  st ar  is the 

most tr adi tio nal  of Al ask a's  basic resour ces , c o m m e r c i a l  fishing, and s p e c i­

fically the bo tt o m  a nd intermediate trawl fishery. T here  is a c o n s e n s u s  

a m o n g  those kn owl edg enb lp of the industry that if this resource is pro p e r l y 

m an age d and reg ula ted  to the bent in te re s t s  of A m er i c a n s  tills f i sher y will 

become the very ma instay of the n o n f o o d industry.

Page Two
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The C o w p e r  A d m i n i s t r a t i o n  is u n d e r t a k i n g  an en orm ous  effort to A l a s k a n -  

ize the b o t t o m  fish industry. The G o v e r n o r  has ap po i n t e d a fisheries m i n i­

cabine t to draft a fislteries poli cy w h i c h c ons ist s of goais and st rat eg ie s 

for d e v e l o p i n g  Ala ska 's s ea fo o d  industry. One of the sp ecific c ha r g e s  to 

this g r o u p  is to examine and i d en t i f y  tax i mp edi men ts to a t t r a c t i n g  s h o r e­

side processing. U nq ue st i o n a bl y,  the s u s p e ns io n  of the rebate p ro g r a m  has 

crea ted  an impe dim ent  and a cc or d i n g l y  a ppe ars  to be Inc ons ist ent  w it h the 

Cowp er  A d m i n i s t r a t i o n s  c om mi tm e n t  to the industry.

The N orth Pacific F i s h eri es M a na g e m e n t  Counc il is g r a d u a l l y  phas ing  in a 

larger p e r ce n t a g e  of their r e co mm end ed guide line harvest a l lo c a t i o n s  to 

A me ri ca n  fishi ng and p r o c e ss in g  firms. O r g a n i z e d  groups s u c h  as the S o u t h­

west M u n i c ip al  C on fe re n c e  are w o r k i n g  d i l i g e n t l y  to e nc o u r a g e  mo r e  shore 

based p a r t i c i p a t i o n  so Al a s k a can s har e in the e c on o m i c  ben efi ts d e riv ed 

from the fish res our ces  w it h i n  our 200 - m il e E x c lus ive  Economic Zone (EEZ).

The d o m e st ic  f ish ing  industry has been, histori cal ly,  under c a p i t a li ze d 

and, of c on s e q u e nc e,  the a d d i t i o n a l  fuel cost g e n e r a t e d  by the ma r i ne  fuel tax 

may be ti d e t e r m i n i n g  factor in de ci s i o n s such as sh ore  based plants vs 

floater an d w he t h e r  or not to base, r e - s u p pl y and e ven repair v ess els  in 

Alaska. For exa mple, the total amo unt  of fuel ccn s u m ed  In U.S. w ate rs  by 

foreign f lag vessel s is e s t i m at ed  to be 160 mi l l i o n g a ll on s annually. P ur­

chases of fuel by these v e ssel s o p e r a t i n g  w it hi n  our wa t e rs  from shore side 

fuel s u p plie rs is e s t i ma t e d  to be less than IUZ or 16 m il l io n  g.llons. At

sen re fu e l i n g Is a comm on pr ac ti c e  not only for foreign flag vesse ls but

also for A m e r i c a n  Joint ventu re trawlers.

IV. PO SS IB L E  S O LU T I O N S

There are two o b v i o us  s ol uti ons  to the problem.

One is to repeal the e x e m p t i on  on fuel purch ase d in Alas ka an d c o n­

sumed e x c l u s i v e l y  in I nte rna tio nal  waters. This po l i cy  w o u l d  subjec t all

* I



p ur cha ses  of fuel In Alas ka to the fuel tax and place the d o m e s t ic  b a s ed  

fishing v es sel s and the high seas b u n k e r i n g  o p e r a t o r  on e q ual  terms. Under 

the a f o r em en t i o n ed  s i t u a ti on  we are a s s u m i n g  the high seas f ore ign  flag 

refueler p u r c has ed fuel fro m an A l a s k a n based s u p p l i e r  ra t h e r  than i mp or tin g 

the fuel from a foreign co un t r y  or t r a n s p o r t in g the fuel fr om  a no t h e r  state. 

In reality, this a p p r o a c h would a c co mp l i s h  very little in terms of e n c o u r­

ag i n g  either the dom e s ti c or foreign co nsu me r to u t ili ze s h o r e s i d e  fuel s u p­

pliers.

The second o pt i o n  Is to simp ly r e in sta te the rebate program. This  

proce dur e requires the l egi slature to enact a s t atut e s p e c i f i c a l l y  a u t h o r i z­

ing DOR to implement a rebate system. Based on r e a s on ab le  a s s u m p t i o n s  this 

ap pr oa c h  would result in a p p r o x i m a t l e y  1.5 to 2 m i l l i o n  d olla rs less revenue 

to the state treasury. The pot ent ial  loss in reven ue is a b o na fi de  concern, 

however, this loss may wel l be more than of fse t by i n c reas ed eco nom ic be n e­

fits ass oc ia t e d  wit h a t tr a c t i n g  the f ish ing  industry shoreside.

The latter a p p r oa ch  is c o n s is te nt  wi th  the e f fo r t s  of the Co wp e r  A d m i n i­

stration, North Pacific F is her ies  M a n a g e m e n t  Council, S ou thw est  Mu ni ci p a l  

C on f e r e n c e  and Ala sk a  b usi nes ses  all of w h o  are a t t e m p t i n g  to cre at e a pos i­

tive business e n v ir onm ent  in Alaska.

Page Four



04-04LH

c r p
\

\

STEVE COWPER, GOVERNOR

D E P A R T M E N T  OF REVEN U E
/

STATE OFFICE BUILDING 

P.O. B O X  SA

JUNEAU. ALASKA 999)1-0400

A p r i l  29, 1987

W e s t w a r d  l i m i t e d  P a r t n e rs hi p  

715 N.E. N o r t h l a k e  W a y  

Seattle, W A  98105

Gentlem en:

We  h a v e  r e c e i v e d  you r c l a i m  for r efu nd  of m o t o r  fuel tax pa i d  for the tax 

pe ri od  04/15 /87 . A l t h o u g h  w e  h a v e  b e e n  r o u t i n e l y  g ra n t i n g  refu nds  since 

1985 for m o t o r  fuel t ax  paid  of fuel p u r c h a s e d  in A l a s ka  b u t  consumed 

o ut s i d e  the State, a rece nt D e p a r t m e n t  of R e v e n u e  H e a r i n g  De cision, 

it87-07 has g i v e n  us rea so n to b e l i e v e  that the D e p a r t m e n t  d o e s  not have 

the r e g u l a t o r y  a u t h o r i t y  to issue t ho se  refunds. We a re  c u r r e n t l y  

s ee k i n g  the a d v i c e  of the A t t o r n e y  C e n e r a l ' s  O f f i c e  and wi l l  infor m you 

of our final de ter mi na t i o n . In the  m e a n t i m e  y ou r c l a i m  for refu nd will 

be h el d  p e n d i n g  that  decision.

Since rel y,

• el
D im ;. jdit

1907) .. •5-2320 'Y
3KK/tb



^  P.O.

H»h<M

0)
00 
oo

CJ • 
w 00
2  "  •C CV 
O _
<  o

at

A HARBOR ENTERPRISES COMPANY
Box 389 • Seward, Alaska 99664 • (907) 224-3190

December 10, 1987

Hugh Malone, C om m i s s i on er  

State of Ala ska  

Depa r t m e nt  of Revenue 

P.O. Box S

Juneau, Ak 9 98 1 1 - 0 40 0

Re: M a r i n e  Fuel Tax Rebate Pr og ra m

Dear C o m m i s s i o n e r  Malone:
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I want to take this o p p o r t u n i t y  to t ha nk you and your s taff for the 

ge ne r o u s  c om mi tm e n t  of time s pent d i s c u s s i n g  the A l a s k a  Ma r i n e Fuel T ax  

issue with Ray Gi l l e s p ie  an d me on N o v e m b e r  23rdi As we i n di c a t e d  d u r i n g  

our m e e t i n g  this letter r e p re s e n t s  a f o l l o w - u p  to a p p r i r e  you of s u b s e q u e n t  

me et in g s  held w i t h  v a r i ou s state of fi ci al s  c o n c e r n i n g  the s u s p e n s i o n  of the 

ma r i n e fuel tax rebate program.

In tliis regard, Ray and I m e t  a nd  d e s c r i b e d  the i n e q u i t i e s  and e co n o m i c  

c o n s e q u e n c e s  r e s u l t i n g  from the s us p e n s i o n  of the a f o r e m e n t i o n e d  r eb at e s  

with  Boh Evans and Rod Swope of G o v e r n o r  C o w p e r ' s  office. We als o d i s c u s s e d  

the m a tt er  with Paul Peyton, Dir ect or of C o m m e r c i a l  F i s h e r i e s  D e v e lo p m e n t  in 

the De par tm e n t  of C omm er c e  and Eco n o m i c D ev el o p m e nt . In e a c h  ca s e  these o f­

ficials see m e d  s y m p a t h et ic  to and  u n d e r s t a n d i n g  of the p r o b l e m  and r e c o g n i z e d  

a genuin e n eed to a d dre ss the issue.

As we move forward in our effort to r e i n s t i t u t e  the reba te p r o g r a m  it 

"“app ea r s  that a d m i n i s t r a t i v e l y  there is little that c an  be a c c o m p l i s h e d  o th er  

tiian Ide nt if y i n g  the e c on o m i c  r a m i fi ca t i o n s,  w i t h o u t l eg i s l a t i v e  i nvo lvement.

In a s s e s s i n g  the s ituation, each a g e nc y s ee ms  short of s taf f an d o t h e r  s u ppor t 

resources n e c e s s a r y  to c o l l e c t i v e l y  reso lve  the p r o b l e m  in the sh ort  term.

For instance, Paul Pe yto n's  d ep ar tm e n t  now c o n s i st s  of two s p e c i a l i s t s ,  b o t h  

who a re  p r e s en tl y  in undated wi t h  a full r ea l m  of f i s her ies  r e l a t e d  Issues.

The G o v e r n o r ' s  m i n i - c a b i n e t  is c u r r e n t l y  e xa m i n i n g ,  a m o n g  a m y r i a d  of ot her 

projects, state and local tax s t r u c t u r e s  as these rela te to fisliin i n d u s t ry  

decis ion s and e x p a n s i o n  phi losopliy.

One of the p ri nc ipa l goals ident ifi ed in the m i n i - c a b i n e t 's Draft Policy 

is to " ma xi miz e be nefits for A l a s k a n s  in d e v e l o p i n g  f i s h e ri es  nnd support 

serv ice  industries wi th i n  the E x c l u s iv e Ec on o m i c  Zone (EEZ)". W h i l e  the m ea ns  

n e c e s s ar y to a c c o m p l i s h  these goals r e m ain s so mew hat  vague, 1 a m  c o n v i n c e d  that 

the Cowp er A d m i n i s t r a t i o n  w oul d glean p o s i ti ve  a c c l a i m  from the m a r i n e  c o m m u n i­

ty by s u p p o r t i n g  our p osi ti on  w i t h  this p a r t i c u l a r  cause. Thi s m ov e w ou l d  most 

c e r t a i n l y be view ed in a s u p p o r t i v e  light n n d  is c o n s i s t e n t  wit h the A d m i n i s t r a­

tion's c o m m i t m e n t  to assi st the d o me st i c  f l a g  f is her y in Alaska.

A Pionoer Alaskan Company Specializing In Petroleum Marketing lo Iho Marine Industry.
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Given t:he fact that the D e p a r t m e n t  of Reve nue  lacks the a d mi n i s t r a t i v e  

a ut hor ity  to rei ns t a t e  mari ne fuel tax rebates, we are se r i ou sl y c o n s i d e r i n g  

a request to the l e g i sl atu re to enact a bill to grant such a u t h o r i t y  to DOR. 

Before we adopt this approach, h owever, I r e s p ec tf ul l y  urge that you  a n d  the 

d ep art men t lend your support a n d / o r  e n d or s e m e n t to our concept. Re a l i s ti ca ll y ,

I p erc eiv e little chance of passa ge v i a  tlie le g i sl at iv e  process w i t h o u t  s uppo rt  

from your off ic e and the Governor.

As a l o ng -s t a n d in g b u s in e s s m a n in Alaska, let me a ssu re  you that yo u r  

c once rn o v e r  the neg ative impact reb ate  r ei ns t a t em en t w ou l d  have on state 

revenues is e nti rel y legitimate and u n d e r s ta nda ble . Con ver sel y, however,  

the e co n o m i c  d i s i n c e n ti ve s and ine qu it i i e s  g e n e r at ed  thro ugh  the m a ri n e  fuel 

tax ar e s i g n i f i ca nt  and a cc o r d i n g l y  sho uld  w ar r an t  i m me dia te a t ten tio n. I a m  

hope ful  that witli a c o op er a t i v e ef for t we can j oi n t l y  pool ou r c r e a t i v e  a b i l i­

ties to offset the p o te nti al 1.5 to 2.0 m i l l i o n  d ol la r  loss in r e v enu e to the 

s t a t e .

For your a ss i m i l a t i o n  1 Itave en closed a copy of a pos iti on p ape r d r a f t e d  

to p ro vid e you with  the p e r tin ent  i n fo rm ati on related to the ..trine fuel tax 

issue. Please r evi ew  the draft and feel free to c ont act  ei th er  Ra y G i l l e s p i e  

or me pe rso na ll y sho uld  you have any q u es ti on s c o n c e r n i n g  its c ontents.

Again, it was a pleasure to meet with you and I a p p r e c i a t e  y ou r tak i n g  time 

from your busy s c he du l e  to d is c u s s this i mportant issue witli us.

DRL:tc

Kn closure

cc: Bob F.vans

Paul Peyton

Rod Swope

Ray G i l l e s p i e — "

1
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v .0F. MOTOR FUEL TAX
Part 2 • YoUr Pile 

>/.■■ .. J5/vt318chedul

I. SUMMARY OF GALLONS PURCHASED AND

I

/?*» Total gallons purchased as reported on Form 04-545 Invoice Listing . & r;« ,S . -. ;*•;
* VV -Hprlr < > £ .  V* V/  ̂ '  ‘ : 1 •* r-'Tr H;V-**f
.>*j b.' Total gallons used In or In conjunction with a licensed vehicle^ noTmatter Cv*-.#.

-y Where operated In Alaska, and marine fuel used In or on watercraft. .  f .c .1; . . J vLVj - 
>*>, v 1 • ,v*• . . ,v - j ^ V T r -
" c, Net gallons used upon which a refund Is claimed. (Subtract llne(b) from line (a). 
r .This figure must equal the total gallonage reported on Schedule A.) ...jJi&Vv&VV*. . .

-.APPLICANT’S USE vb**. REVENUE USE OI>

• - >:r ! 's'-Ti*•’INTkSt
V II. SUMMARY OF AMOUNTS CLAIMED FOR REFUND. Enter the gallons claimed at each refund rate as reported on Form 044545 trr______

■ Check the box to Indicate the typo of fuel. Multiply the Gallons Claimed by the Refund Rate and enter the result In the Refund Claimed

NOTE: The total gallons 
claimed In (g) below. j j  
must equal the total v  
gallonage reported o n ' ' 
Schedule A. . ■; <.*. V

g. Total Gallons Claimed
'  ; Add lines a-f.iV ji.tAv,

• GALLONS 
•.^CLAIMED

a.

b.'5i;
e. - *.

s.-

*«i*

GASOLINE

•■'-Vs
<i* .v

DIESEL
• Sir*:. >■

:< w <

REFUND
RATE

‘KW6858S59S:ciafitl^a?fDi:!. 
•a?sevl35ri£8 $»SCI

h. Total Refund Claimed. Add l ines a»f. v: f t V .

’ *7\ REFUND 
Ki CLAIMED

' •>* i 
■*••

'  V V: r i  • '• '4*

■v>:,sV' .  REVENUE^ 
S.USE ONLY:

•(-

S.

WV\j

III. SIGNATURE V ,  . l Sr-r; * , V.’t  '

I declare under penally of perjury that I have examined this claim, and to the best or my knowledge and belief the fuel was purchase _  
In the amounts shown on each Invoice, that the fuel was usod In the manner set forth and that none of the fuel on which a tax refuF

* * " 1 .

V’ • * *  * ■

r W 'lir.’yTT”

used for operating an Internal combustion engine in, or.in conjunction with, a motor vehicle licensed to be operated on public way 
the tax refund claimed has alroady been paid. • y  .•>  • y  yt*. v,*1 *VYvY

i and I

S < n itu r*  ,  . Pdnite N»m» ol Penon Who Slgnod

■ '  i X. 'S i

g g g

B a g B S B E

0*4*4 (VM)

i i i i H M M i i i i i n  i ""i i i'i1 ii n"i'mi * 1 :

. REMEMBER TO ATTACH FORM 04*545 INVOICE LISTING, ORIGINAL INVOICES, AND SCHEDULE??

• • ' • • •  ........



6. (Reserved)
7. (Reserved)
8. (Reserved)
9. General Provisions (15 AAC 40.900)

ARTICLE I. APPLICATION OF TAX
S tt i lo n
10. T u  re tu rn  Tiling 

requirem ents 
:o  F uel subject to  tax  a n j  

exem ptions 
70. C ertifica te  requ irem ents for 

ce rta in  sales

se c tio n
40. Q ualified  dea ler license 
50. B onding requirem ent fo r 

qualified  dea le r license 
60. Revocation o f  qualified  

dealer license 
*0. Records

15 AAC 40.010. Tax Return Filing Requirements. Each 
dealer and each user must submit monthly to the depart­
ment a return showing all motor fuel sold or transferred 
by the dealer or consumed by the user in the state, in­
cluding all tax-exempt sales, transfers and uses. The return 
must be signed by the dealer or user under penalty of per­
jury and must show to whom fuel was sold or transferred 
and the reasons for any tax exemption. The return, sup­
porting documentation, and the tax collected or accrued 
must be remitted by the last day of the month following 
the month the motor fuel was sold, transferred or used. 
One percent of the total monthly tax due and remitted, 
up to $100, may be deducted and retained if the return 
is timely filed. (Eff. 7/19/82, Reg. 83; an: 8/12/84, Reg. 91)

Authority: AS 43.05.0S0 
AS 40.40.010

15 AAC 40.020. Fuel Subject to Tax and Exemptions,
(a) A ll motor fuel sold or transferred in the state or con­
sumed by a user in the state is subject to the motor fuel 
tax under AS 43.40.010 —  43.40.100, unless exempted 
under (b) of this section. For purposes of AS 43.40.010 
—  43.40.100 and this chapter, “motor fuel” is fuel used 
in an engine for the propulsion of a motor vehicle or air­
craft, and fuel useu in and on watercraft for any purpose, 
or in a stationary engine, machine or mechanical con­
trivance which is run by an internal combustion motor, 
including bulk or other transfers of fuel between produc­
ing, refining, importing or exporting companies and 
gasoline separated from a mixture of gasoline and alcohol 
that was not taxed in its combined state. All bulk sales 
of fuel to a person who uses a common storage tank serv­
icing both taxable and nontaxablc uses, except bulk sales 
of jet fuel to a person who exclusively flies directly from 
the state to a foreign country, arc subject to the motor 
fuel tax under AS 43.40.010 —  43.40.100, but the portion 
actually used for nontaxable purposes is eligible for a tax 
refund upon application to the department.

(b) Fuc! meeting the following requirements is exempt 
from the motor fuel tax under AS 43.40.010 —  43.40.100:

(I) fuel sold to, transferred to, or used by United States, 
Alaska, or local government agencies for official use, ex­
cept motor fuel sold to a contractor who purchases motor 
fuel either for its own account or as the agent of a govern­
ment agency for use in the performance of a contract with 
that agency;

(2) fuel sold to, transferred to, or used by auxiliary 
military units for official use, not including fuel purchased 
by a volunteer member of an auxiliary unit for use in a 
private vehicle;

(3) fuel used in stationary power plants operating as 
public utility plants and generating electrical energy for 
sale to the general public;

(4j fuel used exclusively for a domestic purpose in single 
or multiple unit private dwellings including mobile homes, 
but not including watercraft;

t (5) fuel sold exclusively for use for heating commer­
cial buildings or facilities;

1 (6) fuel used in stationary power plants that generate
electrical energy exclusively for private residential 
consumption;

(7) fuel used in stationary commercial power plants of 
loo k w  or less;

(8) fuel used by nonprofit power associations or cor­
porations for generating electrical energy for resale;

(9) fuel used b.’ charitable institutions;__________

(10) refined fuel .ransported as cargo out of the state 
into international waters if the fuel is sold or otherwise 
transferred to watercraft which operate exclusively in in­
ternational waters and which do not enter state territorial 
waters, ports, or facilities;  __________

(11) refined fuel transported as cargo out of the state 
on a vessel from a port in this state to a port outside this 
state, unless the fuel is purchased for use within state ter­
ritorial waters;

(12) fuel consigned to foreign countries;

(13) fuel sold to, transferred to, or used on jet propul­
sion aircraft operating flights from the state to a foreign 
country, except flights to a foreign country, with in­
termediate stops within the United States;

(14) fuel which is at least 10 percent alcohol by volume;

(15) fuel sold to or transferred between licensed 
qualified dealers;

(16) actual losses of volume which occur during handl­
ing, transporting or storing motor fuel, including 
shrinkage and losses from fire and other accidents;

(17) additives that are used for improving existing 
characteristics of fuel, not including blended fuels; and

(18) fuel used for any other purpose which the dcpar - 
merit determines is not motor fuel as defined by xS 
43.40,100(2) if the purpose is fully disclosed on the month­
ly motor fuel tax return.

(c) For purposes of (b)(1) and (2) of this section, "of­
ficial use” docs not include sales of fuel. (Eff. 7/19/82, 
Reg. 83; am 11/14/84, Reg. 84; am 8/12/84, Reg. 91)

Authority: AS 43.05.080 
AS 43.40.010 
AS 43.40.100



§ 43.35.140 R ev en u e  and  T axation § 43.40.010

Sec. 43.35.140. G a m b l in g  n o t  leg a l ized .  AS 43.35.100 — 
43.35.150 do not legalize gambling. l§ 4 ch l 'l6  SLA 1949; am  § 1 ch 
53 SLA 1951)

Cross references. — For limitations on 
authorized gaming activities, sec AS 
05.15.180.

Sec. 43.35.150. V io la t io n s  a n d  p e n a l t ie s .  <o) It is unlawful for a 
person to < 1) d is tr ibu te  in the s ta te  a  punchboard for which the  license 
tax provided in AS 43.35.100 — 43.35.150 is not paid; or «2> m ain ta in  
for use, or perm it the use of, in a place or premises occupied by the 
person a punchboard upon which the license stam p is not affixed.

<b) A person violating a provision of AS 43.35.100 — 13.35.150 is 
guilty of a  misdemeanor, and upon conviction is punishable by a fine 
of not more th an  S500.1 § 5 ch 1 lfi SLA 1949: am  $ 1 ch 53 SLA 19511

Chapter 40. Motor Fuel Tax.
Scclior

10. Tax on transfer* or consumption of 
motor fuel anil expenditure of pia« 
coeds

30. Refund for nonhighway um j 
35. Other refunds and credit*
50. Refund claim by affidavit

Section
60. Separate invoice*
70 Refund warrant*
SO. Examination of books and record* 
85 Preservation of books and records 

100. Definition*

Collateral references. — 71 Am Jur. 
2d. State and Local Taxation, I t  610 — 
634; 53 Am. Jur. 2d. License*. $4 30.46 —
58.

State tax on or in respect of good* 
shipped in in terdate commerce to 
consignee for Mile on consignor's account 
without previous wile or order for pur­
chase. 4 ALR2d 244.

Loading or unloading interstate freight 
in performance of obligation resting upon 
one olher than interstate earner a* inter­

state commerce as regard* local taxation, 
10 ALR2d05l.

S tate taxation of motor carrier* as 
affected bv commerce clause. 17 ALR2d 
12 1 .

Power of legislature to remit, release, or 
compromise tax claim. 28 AI.R2d 1425

Financial hardship or inability to pay 
taxr* a* rendering inapplicable statutes 
denying retmdy hv injunction against as­
sessment or collection of tax. 65 ALH2d 
350

rlI

Sec. 43.40.010. T a x  o n  t r a n s f e r s  o r  c o n s u m p t io n  o f  m o to r  fuel 
a n d  e x p e n d i t u r e  o f  p ro c e e d s ,  la l  T here  is levied u ta-* of eight cents 
a  gallon on all motor fuel sold nr otherwise transferred  w ith in  the  state , 
except th a t

(1) the tax  on av ia tion  gasoline is four cents a gallon.

<2> the tax on motor fuel u»vd in and  on watercraft of all descriptions 
is five cents  a gallon, and

125
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<3) the tax on all aviation  fuel o ther th an  gasoline is two and 
one-half cents a  gallon.

<b) There is levied a  tax  of e igh t cents a  gallon on all motor fuel 
consumed by a user, ev^ept tha t

(1) the tax on aviation  gasoline consumed is four cents a gallon,
(2) the  tax  on motor fuel used in and  on w atercraft  of all descriptions 

is five cents a gallon, and
(3) the tax  on all aviation  fuel o ther th an  gasoline is two and 

one-half cents a ga.lon.
ic) Every dealer who sells or otherwise transfers  motor fuel in the 

stute shall collect the  tax  a t  the tim e of sale, and  rem it the total tax 
collected during  each ca lendar m onth of each y ea r  to the departm ent 
by the last day of each succeeding month. Every user  shall  likewise 
rem it the tax accrued on motor fuel actually  used by the user during  
each month. If the  m onthly tax  t *'irn is timely filed, one percent of the 
total m onthly tax due limited t o . m axim um  of S100, m ay be deducted 
and re ta ined t"  cover the  expense of accounting and  filing the  m onthly 
tax re tu rn .  At the time th e  rem ittance is made, each dealer or user 
shall subm it a s ta tem en t  to the d ep a r tm en t showing all fuel which the 
dealer or user has  d is tr ibu ted  or used du ring  the  month.

id) /Repea l e d . $ 3 ch 1 66 SLA 1976.1
le) Sixty per cent of the  proceeds of the  revenue from th e  taxes on 

aviation fuel, excluding th e  am ount determ ined to have  been spent by 
the s ta te  in its collection, shall  be refunded to a  m unicipali ty  owning 
and operating or leasing and  operating  an  a irport in the  proportion 
tha t  the  revenue was collected a t  the municipal airport.  All other 
proceeds of the  taxes on aviation fuel shall be paid into a special avi­
ation fuel tax account in th e  s ta te  general fund. T he legislature may 
appropriate funds from th is  account for aviation  facilities.

(fl The proceeds from th e  revenue from the  tax  on motor fuel used in 
boats and  watercraft of all descriptions shall be deposited in a  special 
w atercraft fuel tax  account in the generul fund. T h e  legislature may 
appropriate  from th is  account for w ate r  and  harbor facilities.

ig) The proceeds o f  the  revenue from th e  tax on all motor fuels, 
except a s  provided in <ei. if) and <j) of this section, shall be deposited in 
a  special highway fuel tax  account in the  s ta te  general fund. The 
legislature m ay appropria te  funds from it for expenditure by the 
Departm ent of T ransporta tion  and  Public Facilities directly or as 
matched with ava ilab le  federal-aid highway money for m ain tenance of 
highways, construction of highway projects and  ferries included in the 
program provided for in AS 19.10.150. including approaches, ap p u r te ­
nances and re lated facilities and  acquisition of rights-of-way or ease­
ments. and o ther h ighway costs including surveys, adm in is tra tion ,  and 
related m atters . All d ep a r tm en ts  of the s ta te  governm ent authorized to 
spend funds collected from taxes; imposed by th is  chap te r  shall  perform, 
when feasible, all construction or reconstruction projects by contract
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after the projects have been advertised for competitive bids, except 
that,  when feasible, a r ran g em en ts  shall be made with political subdi­
visions to carry  out the construction or reconstruction projects. If it is 
not feasible for the work to be performed by s ta te  engineering forces, 
the commissioner of transporta tion  and public facilities may contract 
on a  professional basis with  private  engineering  firms for road design, 
bridge design, and services in connection with surveys. If more than  
one private  engineering firm is available  for th e  work the contracts 
shall be entered  into on a negotiated basis.

hi All motor fuel tax receipts sha il  be p.ua into tne general fund and 
distributed to the proper accounts in the general fund. Valid motor fuel 
tax refund claims shall be paid from the "lir.'iv.nv fin i ax account in 
the general fund.

it W ithin 30 days af te r  the  legislature convenes the depa rtm en t of 
T ransportation  and  Public Facilities shall subm it an annua l budget 
covering anticipated revenues an d  th e ir  expenditure, for die con­
sideration and approval by the  legislature. The budget shall cover all 
money collected or an tic ipated  to be collected under  this chapter for the 
year following the ad journm ent of each regu la r  session of the legisla­
ture.

i j i  Thu proceeds from the  tax o n  motor f u e l  u s e d  in s n o w  vehicles 
and, unless a tax refund is applied for under AS 43.40.040. other in te r­
nal combustion engines not used in or in conjunction with a motor 
vehicle licensed to be operated on public ways shall be deposited in a 
special nonpublic h ighw ay use account in the general fund. The legisla­
ture  m ay appropria te  from th is  account to I he D epartm ent of Transpor­
tation and Public Facilities for tra il  s tak in g  and  .-belter construction 
and m aintenance.

iki The tax  on the t ra n s fe ro r  consumption of motor fuel provided for 
in th is  section does not apply  to liquified petroleum gas.

• /* If a dea ler  has  a reasonable belief a t  ’ lie t im e of sale.ur transfer  
that fuel th a t  is sold or t ransferred  is not to he used as motor fuel the 
dealer need not collect the motor fuel tax. i f  the tax is not collected, the  
dealer shall  obtain a certificate of use ironi the buyer or transferee 
-anting th a t  the fuel that  has  been or will he purchased or received is 
not intended for use as motor fuel. The depart m em  mav not collect the 
motor fuel tax from a dea ler  for fuel for which n certificate of use has 
been properly obtained under  th is  .-ub-ection. A c.m iub ate- .t  use not 
required for fuel for any domestic purpose in a single or multiple unit 
private dw dling .  including mobile homes. tor fuel which is at least 
lit percent alcohol by volume. An annua l  certificate of use is required 
for all o ther  exemptions listed under AS 43.40.10l)i2l.pxcept certificate 
ni use needs under AS I3.40.10U'2hK i will he determined by the 
departm ent.  The dea ler  shall re ta in  a copy of each certificate of  use 
obtained under th is  subsection for exam ination or audit on request by 
the departm ent.  The form of a certificate at u-e m av t»* prescribed by
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regula tion  adopted by the departm ent.  <§ 48-5-2 ACLA 1949; am  $ 1 
ch 80 SLA 1951; am  § 1 ch 47 SLA 1955; am  §§ 1, 2 ch 27 SLA 1957; 
am  § 1 ch 134 SLA 1957; am  § 1 a r t  VI t i t le  II ch 152 SLA 1957: am 
5 2 a r t  V title  III ch 152 SLA 1957; am  S 2 ch 124 SLA 1959; am  1. 
2 ch 20 SLA 1960; am  § 1 ch 150 SLA 1960; am  S 1 ch 110 SLA 1961; 
am S  1 ch 136 SLA 1961; am  1 — 3 ch 131 SLA 1962; am  § 1 ch 130 
SLA 1968; am § 10 ch 143 SLA 1968; am  1. 2 ch 216 SLA 1968: am 
*§ 1 — 3 ch 158 SLA 1970; am  S 3 ch 58 SLA 1971: am I. 2 ch 124 
SLA 1971; am  Jt§ 2 ,3  ch 125 SLA 1971: am  SS 1 — 3 ch 153 SLA 1972; 
am  $ 3 ch 166 SLA 1976; am  1. 2 ch 116 SLA 1977: am  $ 4 ch 82 
SLA 1982; am  $5 1. 2 ch 87 SLA 1983)

Cross references. — For civil penalty 
impuaed for failure to file a return or 
report, or pay the full amount of a tax. or 
a portion or a deficiency of the tax. see AS
13.05.220.

Effect of am endm ents. — The 19S2 
amendment added subsection 111.

The 1983 amendment, in subsection 'C. 
added the present third -entente and 
deleted "motor" preceding fuel"in the lust 
sentence, and in subsection < /*. added the
present fourth and fifth -ontenc 's

OPINIONS OF ATTORNEY GENERAL

The purpose of the dedication of the 
taxe-, on motor fuels contained in subsec­
tion i r>  of this section is public highways. 
1959 Op. Att'y Gen., No. 9.

A proposed alteration going to the geo­
graphical area of expenditure rather than 
to the special purpose of a dedication, does 
not contravene the constitution. 1959 Op. 
Att'y Gen.. No, 9.

The 1957 umendinent to this section, 
which reduced the tax on motor fuel used 
in commercial fulling era Its for purposes 
of commercial fishing from five cents to 
two cents per gallon, effected no change in

the dedication inasmuch as the reduction 
in the tax was coupled with an exemption 
from the refund of three cents per gallon 
formerly allowed to usere of fuel in com­
mercial fishing craft for commercial 
purposes. Nothing has been done which 
increased or decreased the dedication. 
1959 Op. Att'y Gen.. No. 14.

The Civil Air Patrol is exempt from tax­
ation under the Alaska Motor Fuel Oil Tax 
Act because it is an instrumentality of tin- 
federal government, hut volunteer mem­
bers of Civil Air Patrol are not exempt. 
19f»l Op Att'v Gen . No. 2fi

See. 13.10.020. Penalty lor violation. /Repealed. § 16 eh 113 SI.A 
19S0. For criminal penalties, see AS -13.05.290.1

See. 43.40.030. Hcfutul fo r  n o n h ig h w n y  use . <a) Kxcept as  speci­
fied in AS 43.40.010tji, a person who uses motor fuel to operate  an 
in ternal combustion engine is en ti t led  to a refund of six cents  a  gallon 
if

• 1) the tax on the motor fuel has  been paid;
'2 i the motor fuel is not aviation  fuel, or motor fuel used m or on 

w atercraft; and
• 3) the  in terna l combustion eng ine  is not used in or in conjunction 

with a motor vehicle licensed to be operated on public ways.
• Hi T he  en tire  tax levied by th is  chap te r  shall lie refunded to the 

purchaser on th a t  part of th e  motor fuel used in a foreign country on 
which th e  tax  has been paid when th e  fuel is sold ami delivered in the 
s ta te  for non-highwuv use in a foreign country.
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J  (c) The d ep a r tm en t shall establish  the necessary regulations and
*  prescribe the  appropriate  forms to prove th a t  the motor fuel is taken

-fit to and  used in foreign countries.
(d) If a person obtains m otor fuel on which th e  tax levied by this 

chapter has been paid and th e  motor fuel is exempt from the tax. the 
person is en titled  to a  refund of the  tax  paid. 2 ch 47 SLA 1955; am 
§ 3 ch 27 SLA 1957; am  § 2 ch 136 SLA 1961: am  5 4 ch  158 SLA 1970; 
am S 3 ch 124 SLA 1971; am  $ 4 ch 125 SLA 1971; am § 4 c h i  16 SLA 
1977; am  §§ 35. 36 ch 113 SLA 1980; am $ 5 ch 82 SLA 1982)

§ 43.40.035 R ev en u e  and  T axation § 43.40.050

I

€

i

Effect of am endm ents. — The 1980 Thu 1982 amendment substituted "the 
amendment substituted a reference to this tax has been" lor duty is" :n subsection 
chapter in subsection <b», and added sub- hi.
--ection tdl.

Sec. 43.40.035. O t h e r  r e f u n d s  a n d  c r e d i t s .  <a> A person who 
resells fuel on which the tax  under AS 43.40.010(al or • b) was prev i­
ously paid is entitled  to a credit or refund of the tax if < 1) the  resold fuel 
is not motor fuel and the requ irem ents  of AS 43.40.010l /) have been 
fulfilled; or (2) the am ount of tax previously paid exceeds the tax due 
on the  resale. The am ount of the credit or refund under th is  section is 
equal to the am ount of tax  previously paid on the resold fuel less the 
am ount of tnx prescribed by AS 43.40.010( a > or (b).

ib) A reseller inuy elect, w ith  the  express w ri t ten  consent of the 
supplier of th e  rcsaler, to receive the  credit or refund under this section 
directly from the  supplier ra th e r  th an  by filing a claim for the credit 
or refund with the departm ent.  When an  election is properly made 
under th is  subsection, the supplier m ay  claim the credit or refund from 
the departm ent.  To be effective an  election under th is  subsection m ust 
be signed in quadruplicate  by the reseller and by the supplier. The 
reseller and the supplier shall each file one copy of the election, with 
original s ignatures ,  with th e  departm ent.  The reseller and  supplier 
shall each re ta in  a  copy of the  election with original s igna tu res  for 
audit review by the departm ent.  If an  election is made under this 
subsection, it may not be revoked without the express w ri t ten  consent 
of th e  supplier. 6 ch 82 SLA 1982: am j 3 ch 87 SLA 1983)

Effect of am endm ent*. — Thu 1983 ”.i curiitUMtc of in-u t* acquired under AS
tim ndmeni subatitutcU"the ruqinrumunts l3.-tO.Uloi/" in the t«r»t »unirniu id -ub- 
i AS I t 40010 i / i have been lull!Hud for uclion m i.

Sec. 13.40.040. Applications and permits tor relit ml. , Repealed. 
? 45 ch 113 SI \ 10H0. For current law. sec AS 43.40.05Utaij

Sec. 13.40.050. R e fu n d  c la im  b y  a f f id av i t .  ui> A person who 
claims a refund under AS 43.40.030 shall present the claim for the 
refund to the commissioner of revenue by affidavit upon u form pro­
vided by the  commissioner. The claim hall include the name, address

1

I
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and occupation of th e  applicant, the  n a tu re  of the  business of the appli­
cant, and  a description sufficient to identify the  m achinery  or equip­
m ent in which the motor fuel for which th e  refund is claimed was used. 
The claim shall be accompanied by each invoice issued to the c la im ant 
a t  the t im e the motor fuel was purchased. The commissioner may 
require an y  additional information which the commissioner considers 
necessary for the adm in is tra tion  of this subsection.

<b) A claim for refund u nder  AS 43.40.030 or 43.40.035 shall be filed 
within one year from the date  of  the purchase of the motor fuel as 
indicated on the invoice, and  fa ilure to file w ith in  the  one-year period 
is a waiver of the r igh t to the refund. A claim is considered to be filed 
when the  claim is mailed or personally presented to an  office of the 
departm ent.

ic) A reseller who claims a refund or credit u nder  AS 43,40.035 shall 
present the refund claim to the d ep a r tm en t or to the  supplier of tha t  
reseller by affidavit on a form provided by the departm ent.  The claim 
shall include the nam e, address, and  occupation of the  applicant, the 
na tu re  of the  business of th e  applicant, and  a description sufficient to 
identify the reason for the  refund or credit. The claim shall be sup­
ported by docum entation required by the  departm ent.  1 ch 17 SLA 
1955: am  S I ch 139 SLA I960; am  •> 37 ch 113 SLA 1980: am  45 7 — 
9 ch 82 SLA 1982)

Effect of iim cndnicnts. — The 19SU 
amendment in subsection 'a*, chanced a 
reference to ihts chapter a t the beginning 
and a t the end of the subsection, substi­
tuted the present second sentence for the 
former material, which read: "wvh the 
information the commissioner req res", 
and substituted "was" for "is” pn-i line 
"purchase" at the end ufthe present third 
sentence.

The 1982 amendment substituted 
"under AS 43.40 030" f ir  '.is provided in

AS 11.40.010 — 43.40.100" and "the claim 
for the refund" for "his claim" in the first 
sentence of subsection tai. substituted "the 
commissioner" for "he" and "this subsec­
tion" for AS 43.40.010 — 43 40.100" in 
the last sentence of subsection in), inserted 
"under AS 43 40 030 or 43.40.035" in the 
first sentence of subsection tb). and added 
subsection <ct.

C ollateral references. — 53 CJ.S.. 
Licenses, » *12.

S ee .  43.40.000. S e p u r u t e  in v o ices .  T he dep a r tm en t  may require 
the issuance of separa te  invoices for fuel sold, d is tr ibu ted , o r  t r a n s ­
ferred when the invoices will tie th e  basis for a refund claim, i 4 0 ch 17 
SLA 1955»

See. 13.10.070. R e fu n d  w a r r a n t s .  Upon approval of a refund 
claim hv the departm ent,  a w arran t  shall he draw n on the In oh wav fuel 
ax account in the general fund m favor o| the applicant in the amount 

o| the claim. '4 7 ch 17 SLA 1955: am  4 5 ch 131 SLA 1962)

See. 13.10.080. (Exam ina tion  o f  b o o k s  a n d  r e c o r d s ,  (a) To d e te r­
mine the validity of a claim for refund, th e  depa rtm en t may exam ine 
the books and  records of th e  c la im ant and  the Imoks an d  records ot a 
d istributor of motor fuel. T he departm ent m ay  cancel th e  retund permit
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of the  cla im ant re ly ing upon a fraudu len t  invoice for a  period of not 
more th an  one >ear.

(b) [Repeal ed,  § 46 ch 1 1 3  SLA 1980 . 1 ^  5 ch 47 SLA 1955; am  9 46 
ch 113 SLA 1980)

Effect of amendments. —  The 1980 
amendment repealed subsection • b».

Sec .  43.40.085. P r e s e r v a t i o n  o f  b o o k s  a n d  r e c o rd s .  Dealers und 
users shall preserve for th ree  years  all books and records pertaining to 
sales, transfers, and uses of  motor fuel which are taxed under this 
chapter. (9 5 ch 158 SLA 1970)

Sec. 43.40.090. Cr imi na l  vi o lat i on.  IRepea l ed . .9 46 ch 1 1 3  SLAmo)
Sec. 43.40.100. D efin it ions .  In th is  chap te r
(1) "dealer" m eans a person who sells or o therwise transfers  in this 

s ta te  motor fuel upon which the  taxes  imposed by th is  chapter have not 
been paid;

12) "motor fuel” m eans fuel used in an  engine for the propulsion of 
a motor vehicle or uircraft. and  fuel used in and  on watercraft for any 
purpose, or in a  s ta t io n ary  engine, machine or mechanicul contrivance 
which is run  by an  in terna l combustion motor, "motor fuel" does not 
include

(A) fuel consigned to foreign countries:
<B) fuel sold for use in je t  propulsion a irc raf t  operating  in flights to 

foreign countries;
<C) fuel used in s ta tionary  power plants  operating  as  public utili ty  

p lan ts  and gene ra t ing  electrical energy  for sale to the general public;
(Dl fuel used by nonprofit power associations or corporations for 

genera ting  electric energy for resale;
i lit fuel used by chari tab le  institutions;
<Fi fuel which is a t  least 10 percent alcohol by volume:
<G) fuel sold or transferred  between t|ualified dealers;
il l)  fuel sold to federal, s ta te ,  an d  local government agencies for 

official use;
<11 fuel used in s ta t ionary  power p lan ts  th a t  generate  electrical 

energy for private  residentia l consumption:
|J> fuel used to hea t p rivate  or commercial buildings or facilities;
• K ) fuel used for o ther  nontaxable purposes as  prescribed by regu­

lations adopted by the departm ent:  or
• L) fuel used in s ta tionary  power p lan ts  of 100 kw or less th a t  

generate  electrical power for commercial en terprises not for resule;
<3> "qualified dea le r” m eans a person who (A) refines. 1 13) imports. 

iC) m anufactures.  (D) produces. <K) compounds, or iF> wholesales 
motor fuel, who satisfies c r ite ria  for qualified dealers  established by 
♦he d ep a r tm en t by regula tion an d  who obtains  >i qualified dealer's
license from the  depa rtm en t;  . . . .

I •> I
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(4) 'u s e r ” m eans a person consum ing or using  motor fuel, who e ither 
(A) purchases the fuel out of the s ta te  and ships it  into the s ta te  for 

personal use in the  state:
IB) m anufac tu res  th e  fuel in the state: or
tC) purchases or receives fuel in the  s ta te  th a t  is not taxed a t  the 

time of purchase or receipt or is taxed a t  a ra te  th a t  is less th an  the ra te  
prescribed by AS 43.40.010. (§ 48-5-1 ACLA 1949; a m S  1 ch 56 SLA 
1949; am  § 9 ch 47 SLA 1955; am  § 26 ch 70 SLA 1964; am  6, 7 ch 
158 SLA 1970; am  it 1 ch 74 SLA 1972; am S 5 ch 116 SLA 1977; am 
$ 10 ch 83 SLA 1980: am  §§ 10 — 12 ch 82 SLA 1982; am  $ 4 ch 87 
SLA 19831

Revisor's notes. — Paragraphs (3i and 
141 were renumbered in 1993 to achieve 
alphabetical order.

Effect of am endm ents. — The 1980 
amendment added subparagraph < F • in 
paragraph (2).

The 1982 amendment, in paragraph ■ 2). 
added subparagraphs (Gl-'K); in para­
graph (3) added the subparagraphs < A i and

'B» designations, substituted "personal 
use" for "his own use" and deleted "or" 
from the end. in subparagraph iA i. added 
"or" to the end of subparagraph iBl, and 
added subparagraph 'C»; and added para­
graph (41.

The 1983 amendment added paragraph
<2l(L».

«

1

Sectio 
10. Li< 
20. Se 
30. U. 
35. w: 
40. Ei 
50. Tr 
60. Rt 
70. Rt

Secs. 43.40. 1 10  — 43.40.120. Addi t i ona l  tax l evy  o n  transfers o r  
c o n s ump t i o n  of m o t o r  fuel.  /Repea l e d , $ 3 ch 158 SLA 1970.1

Chapter 43. Disaster Taxes.

Secs. 43.43.010— 13.43.060. Di sas t er r e l i e f  tax. [Repeal ed,  $ 1 ch 
48 SLA 1969.1

Secs. 43.43. 1 10 — 43.43.160. Di sas t er Severance  tax. I Repeal ed ,  $ 2 
ch 247 SLA 1970.1

i
Chapter 45. School Tax.

[Repeal ed,  $ 3 ch 166 SLA 1976; $ 2 ch 64 SLA 1980; H 46 ch 1 1 3
SLA 1980.1

Chapter 50. Tobacco Tax.
Article
1. Cigarette Tax Act OS 43.5O.Ol0 — -13,50 IHUi
2. Additional Cigarette Tax i$ 43 50 11)0*

i

Collateral references. — 51 Am -Jur. 
2d. I.icensvs and IVrmit*. ! |  5. 16. .'I Am

•lur. 2d. State and laical Taxation. 4 615 
>3 C J  S.. I.iivntw*. s 30
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of notice, no tw ithstand ing  the provisions ot' AS 43.05.360. 11 ch '24
SLA 1970; S 117 ch 6 SLA 19? >

.Iffect of am endm ents. — The 10H-* 
unonument changed the internal refer* 
nee in tiie Iasi sentence.

Chapter .‘55. Coin-Operated Devices and 
Punchboards.

tide
• .'••in*Operuied Amusement and flammix Oav.ce» a  .t.VRa.uiiOi

S 13.35.030 A laska Sta tutes S u ppl e m e n t  * 43.40.035

vrticle 1. C o in -O p e r a te d  A m u s e m e n t  a n d  f l a m in g  D evices .

''•ction
i Distributor f-.-es

Sec. 43.35.030. D i s t r i b u to r  fees. A d is tr ibu to r of coin-operated 
equipment shall

i !) pay an  an n u a l  permit fee of ?50 to the departm ent,  to he donos- 
rad by it in the general  ;und; and 

12) tile an  affidavit th a t  the d istr ibu tor is a citizen of th e  u n i ted  
States, a bona fide resident of the  s ta te  for a t  least one year,  and has  
never been convicted of a felony: in the case of a corporation an  atfida- 
vit is required from each stockholder and  employee of the  corporation. 
IS 48-3-4 ACLA 1949; am  $ 4 ch 142 SLA 1960; am  § 118 ch 6 SLA 
1984)

s e c .

Effect o f  amendment!). — Ttn* l!*H t fur it least une year ’ lor and a bona tide
amendment substituted ''department for resident ■>( the -late fur more than three
"Department of Revenue" in paragraph years" in paragraph i « i .
1' and "a bona tide resident ol the state

CInipter 11). .Motor Fuel Tax.

Section
..) oilier retinal* and credit*

Sec . I3.4U.035. O th e r  r e f u n d s  a n d  c r e d i t s .  • a i A person who re- 
•il> fuel on which the tax under AS 43. tO.oiOnu or 1 In was previously 
ml is entitled to a credit or reiund ot the tax it ! li the resold fuel is 
a Motor iuei md 'fv : '•uuu om,,nt* -f AS I3.1t).(ll<)ili have Seen 

atllillod: or 2) the amount of tax previously putd exceeds the tax due
■ n the resale. The am ount of the credit or refund under th is  section is
■ noil io the  am ount ot tax previously paid on the resold fuel less the 
imount ot tax prescribed by AS 43.40.0HUtti or «bi.

h i  \  reseller may elect, with the express w ri t ten  consent of the 
unplier ol the reseller. *o receive the credit or rotund under th is

»
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section directly from the supplier ra th e r  than  by tiling a  claim for the 
credit or refund with the  departm ent.  When an  election is properly 
made under this subsection, the supplier may claim the credit or re ­
fund from the departm ent.  To be effective an  election under th is  su b ­
jection m ust be signed in quadruplicate  by the  reseller and  by the 
supplier. The reseller and  the supplier shall each tile one copy of the  
election, with original s ignatures ,  with the departm ent.  The reseller 
and supplier shall each re ta in  a  copy of the election with  original 
dgna tu res  for audit review bv the  departm ent.  If an  election is made 
aider th is  subsection, it m ay r.ot be revoked without the express writ- 

::-n consent ;;f the  supplier. ■ 4 ch 82 SLA 1982: am  > ! ch 87 SLA 
! 9831

A lito r * notes. — Hus -.ectiuii a -et 
out above to correct a minor error :n the 
-rmin namnhlet.

Chapter 30. Tobacco Tax.
vrticle

Additional t 'c a ro lte  ' ' ix • I'i ’O 1 'Mli

A rtic le  1. C ig a re t t e  l a x  Act

Sec. -13.50.140. D isp o s i t io n  of 

NOTES TO

D istribution to p articu la r recipients 
not required . — There is no express re­
tirem en t in this section that school fund 
proceeds lie distributed io any particular 
ri-eipient and. in ihe view ■»« the Alaska

p ro c e e d s .

DECISIONS

Supreme Court, there are no grounds for 
implying such a requirement. Southwest 
Region School Uist. v Department of 
Ed lie.. .Sup. *'t. Op. No. .1091) i File No.
s-toaoi, iMM iiasei.

A rtic le  2. A d d i t io n a l  C ig a re t t e  T ax .

Section
.Jll. Additional lax lew  on cigarette*

inc. HI.51). 19(1. A d d i t io n a l  tax  levy  o n  c ig a r e t t e s ,  u* There is 
vied n excise tax of live and one-half mills on each cigarette  im ­

puted or acquired in this state.
in "he 'ax ’ev" <1 hv th is  -ootion •; m addition to the tax  levied bv 

.8 13.5o.ulU 13.50.1*1). The lax -nail he adm inis te red  and  col­
lected in the sam e m an n er  as  the tax  levied by AS 43.50.01U — 

4 50.180, except 'h a t  receipts from the tax shall  In* deposited in the 
general fund. The penalties  provided in AS 43. tf> apply to the tax  
'•‘vied in this section, i 1. 2 ch 53 SLA 1‘J t i l ;  am  5 10 ch 113 SLA 
I9SI); mi : 2 ch 21 -LA VJ&fii


	SRES15 SB 366



