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April 30, 1987

MEMORANDUM

T0: Members of the Senate Resources Committee

FROM:  Senator Coghill

RE: SB 236, Railbelt Energy Revolving Loan Fund

In its report of January 24, 1987 to the Legislature, the Railbelt Energy
Council recormiended establishment of an energy project revolving loan fund
utilizing monies remaining in the Railbelt Energy Fund after completion of the
Btadley Lake Hydroelectric Project and the Kenai Peninsula-Anchorage-Fairbanks
Interties. SB 236 sets up such a fund within the existing APA Power Project
Fund.

The loans would be made to the interconnected Railbelt utilities in accor-
dance with the existing criteria in AS 44.83.170. The only exception would be
that the principal and interest payments and other earnings of the revolving
loan fund would be retained by it.

On this latter point, while there has been substantial legal speculation
and opinion as to whether retaining of the principal, interest and other earn-
ings in a revolving loan fund violates the dedication of funds principle of the
Alaska Constitution, to date there has not been a court case that has defini-
tively resolved the issue. The best that can be said is that retaining the
principal only is more defensible than principal and Interest, and that retain-
ing of principal, interest, and other earnings appears to be the least defens-
ible case. According to an AG memorandum of July 19, 1985 (copy attached), the
AG will continue to defend the practice despite having some reservations about
the practice.



MEMORANDUM State of Alaska

T0 Hon. Mary A. Nordalo, fommissior.e$AT* July 19, 1983
Milton Barker, Deputy Commissioner

Department of Revenue «WLmo 366-171-C5

Ttv.DHOMe no 463-36C0
Norman C. Gorsuch ausgecT Dedication of inter—
Attorney General est income to fish £

game fund and power
development revolv—
By : ing loan fund
Assistant Attorney General
Governmental Affairs-Juneau

Vou have asked whether the dedications of interest in—
come to the fish and game fund in AS 16.05.110(5) and to the
power development revolving loan fund in AS 44.33.600(b)(3) are
constitutional. We have previously considered the question with
respect to the fish and game fund in a 1582 formal opinion to the
legislative auditor Gerald Wilkerson and then-Couunissicner of
Administration Carole Burger. 19C2 Cp. Att"y Gen. No. 13 (Nov.
30), a copy of which is attached. As indicated earlier, we would
defend the constitutionality of the dedication of interest to the
fish and game fund. Although the power development revolving
loan fund was created just last year and we have not before spe—
cifically considered ycur cwestion with respect to that fund, we
believe the same advice applies.

The relevant constitutional provision provides:

DEDICATED FUNDS. The proceeds of any state
tax or license shall not be dedicated to any spe—
cial purpose, except as provided in section 15 of
this article or when required by the federal gov—
ernment for state participation in federal pro—
grams. This provision shall not prohibit the con—
tinuance of any dedication for special purposes
existing upon the date of ratification of this
section by the people of Alaska.

Alaska Const, art. IX, 5 7.

The fish and gama fund is a revolving fund which 1s
composed of, among other things, the proceeds of fishing and
hunting licenses. A" 16.05.110. Your opinion request states
that the "principal of the Fund has not, 1in general, been appro-
priatea to the Fund but it the result of a statutory dedication
necessary to receive certain Federal funda."™™ This was noted by
CUr november 30, 19GI opinion, which concluded that because

itjk.e oeuicsCicn of proceeds cf finhing and hunting licenses to
the operation of a Department of Fish and Game 1is required by
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Hon. Mary A. Nordale, Commissioner July 19, 1935
Milton Barker, Deputy Commissioner Page f2
Department of Revenue 366-171-55

federal lav for participation in federal programs,” it "is there—
fore authorized oy Article IK, section 7," 1932 Op. Att"y GCar.,
No. 13, at 21 (Nov. 30).

Your request for advice mentions that the pertinent
federal statutes do not require dedications of the interest
earned on the dedicated funds in order to participate in cny fed—
eral programs. The Alaska legislature, however, has statutorily
included "interest earned upon money in the fund” within the fish
and game fund 1itself. AS 16.05.110(5). You ask whether this
interest dedication is permissible in light of article IX, sec—
tion 7 of our constitution. With respect to this question, our
earlier opinion concluded that there was no easy answer to this
question. 1982 Op. Att"y Can. No. 13, at 21-22 (Nov. 30). How—
ever, | refer you to the discussion of this iIssue at pages 14-1b,
specifically our conclusion on page 17 that "until the question
iIs ruled on by the courts, ww will dcfer.c legislative action ded—
icating, by general law, derivative income to the funds which
"earned® them."™ */

The power development revolving loan fund wa3 estab—
lished in the Department of Commerce and Economic Development
ir. 1984. AS 44.35.600(a). This fund consists of appropriations
to the fund by the legislature, repayments of principal to the
fund, and "income from investment of money in the fur.u and from
loans made fron cho fund.™ AS 44.33.600(b). Your inquiry re—
garding dedication concerns only the dedication of investment

}ncgme in AS 44.33.600(b)(3), not income from loans made from the
und.

The advice given 1in our earlier formal opinion 1s ap—
plicable to your question regarding the power development revolv—
ing loan fund. We see no reason to draw a distinction between
the handling of ™"interest earned upon money in the (fish and
gams] fund” end "income from investment money in the (power de—
velopment revolving loan] fund.” AS 16.05.110(5) and AS 44.33.-
600(b)(3). In fact, the advice given in the November 1982 formal
opinion 1is directed generally at "interest or other income eurnod
by money appropriated to revolving funds...."™ 1982 Op. Att"y

*/ Car uuir.ion mentioned that pending litigation was e:;-
tfcecori to resolve 1issues raised by your request: Truocoes for
nlaskc v. State of Alaska and Alaska Power Authority, Ho. 3AN-
*52-Cl Civ (Alaska Super., Jar. 21, 1982), referenced in n.l on
page 2 cf Che November 30, 198? opinion. However, our file for
thct Iltigacicn was eloced this year, without any definitive
opinions being rendered by the court.

78
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Kilton Barker, Deputy Commissioner * Page 33
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Gen. No. -3, at 1A (Nov. 30). Although we cannot aav Kith cer—
tainty how a court would treat the dedication of investment in-—
come, we will continue to defend this practice.

We hope this memorandum is helpful to you, and apolo—
gise for the delay in responding.
SDC/pj g

Enc.

cct Gerald Wilkerson, Legislative Auditor
Division of Legislative Audit
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No.: Senate Bill 236 Agency Alaska Power Authority
Title: An Act establishing a special fund rpii. DePt- of Commerce & Economic
within the Power Project Fund tnr pnwpr Development

projects connected to the FairbanKs-Kenai Peninsula Intorfie.
Sponsor: CoqHI.1,. Components:

Requestor: (Sj Resources
Date of Request: .3/ 10/67

EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)

GENERAL FUND (1,500)*  (1,500)  (1,500) (1,500)  (1,500)
FEDERAL FUNDS
OTHER

TOTAL 1,500 i. M L - 1.500) (I .snn)

I+

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  Attach aseparate page if necessary

*Impact should be offset by reduced need of General Fund assistance for future
Railbelt energy and conservation projects. Analysis based on a $25 million fund

and a reinvestment rate of 6 percent per year (the approximate rate of a high quality
one-year CD).

Preparedby : --Robert E. LeResche™ Executive Director - e 'y > <65-3575
Division : Alaska Power Authority . TW. 4/10/87
Approved by Commissioner: Anthony Smith Date: 4/10/87

Agency: Dept, of Commerce & Economic Devel opment

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies) page. of /16/6
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