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May 1, 1987

y

Mr. Bruce Geraghty
Legislative Aide

Senator Jack Coghillls Office
P.O. Box V (MS 3100)

Juneau, AK 99811

Dear Mr. Geraghty:

Enclosed, as you requested, 1is a copy of the Division of Govern—
mental Coordination®s (DGC) comments on Senate Bill (SB) 114,
relating to legislative disapproval of district coastal
management programs prepared under the Alaska Coastal Management
Program. The DGC appreciates the opportunity to testify at the
hearing scheduled before the Senate Resources Committee on May 4,
1987, regarding the bill. Please call at me 465-3562 if you have
any questions about this material.

Sincerely,

[ jJan wmitis
C_~"Coastal Program Coordinator

Enclosures
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Division of Governmental Coordination
Comments on Senate Bill 114
Senate Resources Committee Hearing
May 4, 1987

Senate Bill (SB) 114, "An Act relating to legislative disapproval
of the Alaska Coastal Management Program,™ T juld provide the
Legislature a role in the approval of locax coastal district
programs prepared under the Alaska Coastal Management Program
(ACMP) and all amendments to those programs. The bill would give
the Legislature 60 days to act to disapprove any proposed
addition or amendment to the ACMP. Absent disapproval by act of
the Legislature, the proposed program or program changes would
take effect.

The Division of Governmental Coordination®s (DGC) comments
regarding SB 114 focus on both practical and legal considerations
with the bill"s implementation. These comments are outlined
below.

The ACMP allows 1local coastal communities and rural regions of
the state (called "coastal districts”™) to author coastal manage—
ment programs that guide the management and development of
coastal resources 1in their areas. Coastal district programs are
developed according to guidelines and standards established in
the Alaska Coastal Management Act by the Legislature in 1977,
with oversight and approval by the Alaska Coastal Policy Council
(CPC). The CPC includes the commissioners of seven state
agencies and nine locally-elected officials representing coastal
regions of the state. Coastal district programs and any
subsequent program changes are reviewed for compliance with ACMP
guidelines and standards prior to CPC approval, and address
comments received from the public and agencies during an exten—
sive public review process.

Thirty-four coastal districts participate in the ACMP. To date,
27 programs have been reviewed and approved by the CPC through
the process outlined above. The last of the large regional
programs, a plan for the Bering Straits region, 1is expected to be
approved by the CPC in June 1987.

The state has considerable experience with the implementation of
these approved district programs. All projects which occur
within the coastal area of the state and which require a state or
federal permit are reviewed for "consistency”™ with the respective
local district progranm. The consistency review involves the
project applicant, the coastal district, the state resource
agencies, and DGC.

Implementation of district programs lias been successful. Since
January 1984, DGC has ccordinated the review of 1541 projects for
consistency with the ACMP and approved local district coastal
management programs. Of these 1541 projects, 1525 have been



found to be consistent with the ACMP and have received the
necessary state approvals to proceed. The average timeframe for
completing a project consistency review has been only 47 days,
even for major projects such as causeway developments which will
service oil and gas activity on Alaska®"s North Slope.

The success that has been experienced in the implementation of
approved district programs indicates that few major amendments to
these approved programs are anticipated in the future. Future
program changes would likely be limited to fine-tuning of the
programs, such as a recent request from the Municipality of
Anchorage to prepare a new program document that more clearly
outlines the components of the approved Anchorage Coastal Manage—
ment Program for project applicants, or a request from the City
of Pelican to allow a commuiity recreation facility in an area
formerly designated in their plan for only water-dependent uses.

At the request of DGC, the Attorney General®"s Office prepared a
review of SB 114 that is also pertinent. The Department of Law
notes that establishing a role for the Legislature in reviewing
and approving individual district programs raises separation-
of-power issues and creates uncertainty regarding the constitu—
tionality of this bill. The Department of Law"s concerns are
sufficient for them to suggest that the administration consid2r
vetoing this legislation in light of its constitutional infirmity
and the practical problems associated with its implementation.

A copy of the Attorney General®s analysis of the bill 1is
attached.

Legislative involvement in the ACMP may be accomplished without
special legislation approving or disapproving adoption of a
particular district program or program amendment. The Legisla—
ture sets the standards of the ACMP through the enabling statute.
Further, the Legislature may comment on proposed district
programs and program changes that are of specific interest during
the review and approval process outlined in regulation.

The history of acceptance of adopted plans by the coastal dis—
tricts, agencies, and public; the demonstrated success in imple—
mentation of approved programs; and the constitutional questions
surrounding SB 114 do not support the need for the statutory
change contained in the bill. Also, given that most of the local
coastal district programs have been completed and substantive
program changes are not anticipated, through adoption of SB 114
the Legislature will burden itself with the task of monitoring
only minor program changes.

As the implementation of SB 114 would cause no fiscal impact to
DGC, a zero fiscal note is attached.

Attachments
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4 MEMORANDUM State of Alaska

TO: Boo Grogan, Associate Director DATE: April 1, 1987

Division of Governmental Coordination
Office of the Governor file no.. 663-87-0392

THRU: TELEPHONE NO.: 465-3600

SUBJECT: Review of SB 114,
legislative approv—

FROM: Grace Berg Schaible al of Alaska Coastal

Attorney General Management Program

By: Joseph W. Geldhof
Assistant Attorney General
Department of Law

You have requested our counsel with respect to Senate
Bill 114. This bill would amend the Alaska Statutes at 46.40 and
afford the Alaska Legislature an opportunity to disapprove of
proposed additions or revisions to the Alaska Coastal Management
Program (ACMP). The proposed bill would give the legislature 60
days to disapprove of a proposed addition or revision by act of
the legislature. Absent disapproval by act of the legislature,
the proposed program or proposed changes would take effect.

Previous measures enacted by the legislature that re—
quired the legislature to approve individual programs or program
changes presented significant constitutional difficulties. See
1980 Inf. Op. Att"y Gen. (Apr. 29; J66-506-80). Other legisla-
tive proposals to cure the constitutional infirmities of legisla—
tive oversight of the ACMP have raised serious legal problems.
See 1985 Inf. Op. Att"y Gen. (Mar. 1; 366-378-85).

The particular form of Jlegislative oversight contained
in SB 1ll4pertaining to adoption of coastal management programs
also raises constitutional, separation-of-power 1issues. This
bill, 1if enacted, would not alleviate uncertainty regarding the
constitutionality of legislative oversight of the ACMP. Although
this specific oversight issue has not been presented to the
Alaska Supreme Court, a strong case could be maintained that the
legislative oversight function contemplated by SB 114 violates
the separation-of-powers doctrine under the Alaska Constitution.
Certainly, arguments against legislative veto as a decision—
making tool were recognized by the Alaska Supreme Court in State
v. A.L.I.V_.E. Voluntary,666 P.2d 769, 779 (Alaska 1980). Accord
1985 Inf. Op.Att"y Gen. (Mar. 1; 366-378-85).

United States Supreme Court Justice White has observed
that the legislative veto 1is a wuseful "political invention."”
I.N.S. v. Chadha, 462 U.S. 919, 972 (1983) (dissenting opinion).
But, as the majority of the United States Supremepointed

out in the Chadha case;
MAHABEMENT & ITUOGET
APR021987
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Bob Grogan, Associate Director April 1, 1987
Div. of Governmental Coordination Page 2
Office of the Governor

Our File No. 663-87-0392

[Pjolicy arguments supporting even useful

"political 1inventions™ are subject to the demands

of the Constitution which defines powers and

sets out just how those powers are to be exer—
cised.

I .N.S. v. Chadha at 945. Whether the legislative veto at a use—
ful "political invention™ actually advances the program and
policy objectives contained in AS 46.40.010--46.40.210 1is a topic
for additional thought. Arguments have been made that the legis—
lative veto has been unimpressive 1in practice. See Truff and
Galhorn, Congressional Control of Administrative Regulation; A
Study of Legislative Vetoes, 90 Harv. I Rev. 1369 (1977) . The
legislative oversight measure contained 1in SB 114 may also
constitute special legislation prohibited by article 11,
section 19, of the Alaska Constitution. Accord 1985 Inf. Op.
Att"y Gen. (Mar. 1,; 366-378-85). The separation-of-powers doc—
trine under the Alaska Constitution suggests that legislative
power should be exercised through general legislation and ap-—
propriation of funds and may not be exercised by special
legislative action vetoing specific administrative acts made
pursuant to lawfully delegated authority. Legislative oversight
of the Alaska Coastal Management Program may be accomplished
without special legislation approving or disapproving adoption of
a particular program or program amendments.

The legislature receives proposed Alaska Coastal Man—
agement Program amendments prior to their adoption by the Alaska
Coastal Policy Council. The legislature may comment on a pro—
posed program or program amendments prior to adoption. If the
legislature objects to the policies contained 1in a particular
district program, the guidelines and standards governing review
and approval of district coastal management programs may be
amended in conformity with the specific desires and wishes cf the
legislature. See generally AS 46.40.070.

In conclusion, this bill raises constitutional legal
issues which warrant your critical scrutiny. Because of consti—
tutional infirmities and possible practical problems with the
administration of this bill, you should consider recommending
that the governor veto this legislation if the measure 1is passed
by the legislature.



Bob Grogan, -Associate Director April 1, 1987
Div. of Governmental Coordination Page 3

Office of the Governor
Our File No. 663-87-0392

Please contact me if I can answer additional questions
about this piece of legislation or this topic in general.

IJWG:j f
cc: Jan Mills, OMB/DGu
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ALASKA MINERS ASSOCIATION; INC.

501 W Northern Lights Blvd. Suite 203. Anchorage. AK 99503 (907) 276-0347 April 2A , 1987

Senator Jack Coghill
P.0O. Box V (MS 3100) APR 2 7 1987
Juneau, Alaska 99811

RE: SB 11A
Deai- Senator Coghill:
The Alaska Miners Association strongly supports SB 11A.

The Resoirce Development Council recommended this legislation in
their "New Strategies for Advancing Alaska®s Economy, 1986-1990".

The Alaska Minerals Commission endorsed the concept of legisl—
ative oversight of district management programs in their "Initial
Report of the Alaska Minerals Commission, January, 1987".

All three of these groups have as their primary concern, the
liberal and unwarranted extension of district coastal zone bound-—
aries beyond the coastal areas. Clearly, Jlands 250 miles from the
active coast should not be considered as within the coastal zone.

The AMA feels that the incorporation of the vast areas incorporated
into coastal zone management plans such as the North Slope plan,
Nana, Bristol Bay, and the proposed Bering Straits plan, clearly
violate the intent and purpose of state and federal law. The
policies promulgated by these districts are strongly weighted toward
subsistence uses to the point that all other uses, 1including uses

of State and National concern, are subordinated. In essence, the
coastal zone management plans are being used to establish a non-—
elected body as a zoning and management authority to oversee and
control development in vast areas of Alaska.

State agencies have been ineffective 1in mitigating the concerns
identified by the resource industries during plan development.

The plans that have been approved at the State level are seriously
flawed and will deter responsible resource development. The history
of failure of the State®s plans at the federal level substantiates

our concern.
Tae Alaska Miners Association feels that legislative oversight of the

district coastal plans is necessary to protect State concernss and we
recommend passage of SB 11A os a vehicle to accomplish this.

Executive Director
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April 22, 1987

Senator Jack Coghill
Senate Resources Committee
Pouch V

Juneau, AK 99811

re: £B 114,
the Alaska Coastal

an act relating £» legislative disapproval of
ManAgeiD£Dl Praa.ram

Dear Jack:

The Resource Development Council strongly supports SB
114, 1legislation allowing legislative review of Coastal
Zone Management Plans. Wp believe the potential for
legislative disapproval will bring about the development
of better coastal resource planning and management.

The Alaska Coastal Management Program (ACMP) was designed
to allow coastal residents to have adirect role in the
evolution of coastal land use policy. For a variety of
reasons the ACMP has developed into a program with
substantial statewide impacts without appropriate
statewide review of its contents or impacts.

When the ACMP was devised several years ago the program
contained an adequate legislative review process. The
Supreme Court has since struck down the review process
employed in the ACMP. We believe that the modified
procedure spelled out in SB 114 will provide the
legislature with the appropriate review authority.

At present, in the absence of legislative review steps,
the ACMP plans are ratified without any opportunity for
substantive action by anyone except the Coastal Policy
Council, an organization made up of delegates of coastal
areas and appointed state officials.

The re-creation of the legislative review procedure that
was originally built into the ACMP would vastly improve
the credibility of the program. It would also allow for
meaningful review by the ultimate arbiters of sound state
land use policy, coastal or otherwise, the legislature.
Thank you for your support on this important issue.
RESOURCE DEVELOPMENT COUNCIL

for Alaska, Inc.

Michael K. Abbott
Projects Coordinator
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"ALEUTIANS EAST COASTAL RESOURCE SERVICE AREA
P.O.DOX 00
SAND POINT.ALASKA 90661

(907)383-2699

May 4, 1987

senator Jack Coghill
Senate Resources Conmittee
P.0. Box V

Juneau, Alaska 99811

Dear Senator Coghill/

I am writing on behalf of the Aleutians East Coastal Resource Service Area
(CRSA) Board in regards to SB 114/ an act relating to legislative
disapproval of the Alaska Coastal Management Program. 1 understand that
you will include our comments in the conmittee packet to be distributed
today prior to the 4r30 p.m. hearing.

The Board is strongly opposed to SB 144, We believe the current structure
and process ror approval of coastal management programs/ including local
and Coastal Policy Council reviev; achieves the goal of public and agency
involvement in the programs. The Coastal Policy Council is comprised of 7
state agency representatives and 9 locally elected officials appointed by
the Governor from nominations submitted by municipalities. This body has
the necessary expertise and experience to approve local district programs.

S3 114 would build a 2-month delay into the approval process for all
coastal management programs and any additions, revisions or amendments to
those programs. In light of the Legislature®s expressed desire to save
the state time and money, it seems highly inefficient to consider
implementing such a process.

We wurge you to vote against S3 114. Thank you for considering our
coimventa.

Kinroroly,

Marva 0"Keefe
Chairperson
Aleutians East CRSA Board
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P.O. Box 3110, Dillingham, Alaska 90376
(907) 842*2600—842*2667

Coastal Resource Service Area
May 1,1987

Senator John B. Coghill
Senate Resources Committee
P.0.Box V, MS 3100

Juneau, AK 99811

Re: Senate Bill 114
Dear Senator Coghill:

The Bristol Bay Coastal Resource Servcie Area (CRSA) Board vould like to provide the
resources committee vith c*mments on the above referenced legislation. Thisisvery
important to the Board given its responsibility for the developmentand implemen-
tation of a coastal management program for the Bristol Bay region.

The Alaska Coastal Management Program (ACMP) is a mechanism, and the only one in
the unorganized borough, that allows for local inputinto decielcno affecting land and
-water use in the coastal areas of Alaska. Existing regulations allow for all public
agencies and private interests to have numerous opportunities to commenton both the
implementation of, and amendments to, the ACMP. Thisincludes the placement of local
programs into it.

The Coastal Policy Council (CPC), which is made ofagency commissioners and locally-
elected official?, revieve all of the many difforont opinions preeeetod on amendment*
to the ACMP. Itis atthis time thatthey can be analyzed in order to determine they are
consistentvith the ACMP regulations; required atthis time are that uses of state-----------
concern-are notunreason «tbley restricted (AS 46.40 WO (g)(4)). ThusjJio argument
thatthe coastal managementprogram is too restrictive on actions orimportance to the
state as trWholt is notvalid.

An opinion from the attorney general in 1980 directly addressed the major point of this
legislation, and is referenced under AS 46.40.080. Although the language hasa minor
change (from" esoluUon" to an 'act ofthe legislature), itappeirs if atthe same intent
is Implied. Thus, priorto any action on this piece, the DepartmentofLav should
provide the committee vith an opinion onvheiher itis permissible under the
constitution.

Another concern that the Board hasvith the proposed legislation isin regard to the
extra burden thatalegislative reviev of districtprogram vould place upon the legi-
slature. Thisic particularly relevant given the 120-day limitvhich the legislature
mustvork under. Ouupled vith this reference to timing ie a logielicei question, vhai
htppentif the CPC gives approval toa program/amendmentin June or September,
after the legislature has recessed? Will the orogram be held in abeyance until the
legislature reconvenes? Ifso, is this fair to local districts, state agencies and the
public, vho many times have spenta number ofyears reaching this point?

Ths Bristol Bay CRSA Board objtcts to this piece of legislation and reels that it should not
be passed out of committee.
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Sincerely,

G KkSL

Alice Ruby
Acting Chairperson
Bristol Bay CRSA Board

AR/com
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