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January 22, 1988

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska Con—
stitution, 1 am transmitting a bill relating to recovery of
state costs 1incurred 1in containing or cleaning up oil and
hazardous substance spills.

This bill is needed because of cases where parties responsi —
ble for oil an hazardous substance spills have declared
bankruptcy or left the state. The state is left to remove
the hazard with little hope of recovering the costs. Clean—
up of such discharges can be enormously expensive, vrunning
into the millions of dollars on large spills.

Once a state has wundertaken that expense, it can seek to
recover 1its costs against the liable party, but if that par—
ty has declared bankruptcy or fled, the state might not be
able to obtain repayment from the liable party®s remaining
assets. The U.S. Supreme Court has ruled that in this situ-—
ation the responsible party®"s liability to the state 1is a
debt that can be discharged through bankruptcy like any oth—
er debt. Ohio v. Kovacs, 469 U.S. 274 (1985).

But the court also noted that a state could protect itself
from the effects of a liable party"s bankruptcy by enacting

a law giving the state a priority lien on the liable party"s

assets for the state®"s costs 1in remedying a hazardous sub-—
stance problem. This bill 1is intended to implement the su-—
preme court®"s suggestion. Many states already ha”e statutes

such as this (e.g., Massachusetts (M.G.L.A. c¢. 21E, sec.

13]; Connecticut (Conn. Genl. Stats. 22a-452a]; Tennessee

[T.C.A. 68-46-209]; Louisiana [LSA-RS 30:1149.6])-

The bill adds a new section to AS 46.08, the chapter on oil
and hazardous substance releases. Subsection (@) creates a
lien in favor of the state whenever money from the oil and
hazardous substance release response fund or any other state
fund 1is used to contain, clean up, or mitigate an oil or
hazardous substance spill. The 1lien would be effective
against all property of the per: 5ns liable for the spill.
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Subsection (b) states the mechanics of enforcing the lien
against real property, including a requirement of recording

the certificate of lien and giving notice to the liable par—
ty and to anyone else with an 1interest 1in the property.

Subsection (¢) contains the important provision that a lien
established under the new section takes priority over other
liens (except those existing before this bill takes effect),

and states the exception for residential real property. As
to residential real property, subsec. (d) states that this
lien does not have an automatic priority, but only takes
precedence over liens filed Ilater. That provision 1is in—

tended to avoid difficulties with the residential mortgage
market, in which Jlenders might be reluctant to lend for home
mortgages if such a mortgage could become secondary to a
state lien because of an intervening hazardous substance
incident.

Subsection (e) requires the commissioner of the Department
of Environmental Conservation to certify that a lien has
been reduced or satisfied if payments are made on the liable

party®"s obligation. Subsection (f) permits the owner of
property against which such a lien has been asserted to seek
a court order removing 1it. The Tlien will be released if

that person can show that he or she 1is not liable for the
state™s costs in a hazardous substance cleanup.

In an era when hazardous substances are an 1increasing part
of our environment, and when the state must safeguard the
money available to it for protecting the public health, |
believe that this bill woulpk®”j.ve us 1important tools. I
urge your support of 1it.
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