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D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  Ill, sec. 18, o f  t h e  A l a s k a  C o n ­
s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  p e n a l t i e s  
for c o m m e r c i a l  f i s h i n g  v i o l a t i o n s .  T h i s  b i l l  a d d r e s s e s  p e n ­
a l t y  p r o v i s i j n s  f o r  b o t h  n o n c r i m i n a l  s t r i c t  l i a b i l i t y  v i o ­
l a t i o n s  a n d  for c r i m i n a l  m i s d e m e a n o r s ,  a n d  is i n t e n d e d  to 
b r i n g  c o m m e r c i a l  f i s h e r i e s  p e n a l t y  p r o v i s i o n s  i n t o  c o n f o r m i ­
ty  w i t h  p r e s e n t  e c o n o m i c  c o n d i t i o n s  in t h e  f i s h i n g  i n d u s t r y .

T h e  b i l l  h a s  t h r e e  m a i n  c o m p o n e n t s :  (1) c l a r i f i c a t i o n  o f
e x i s t i n g  p e n a l t y  p r o v i s i o n s  r e g a r d i n g  l i c e n s e  f o r f e i t u r e  and 

s u s p e n s i o n ;  (2) i n c r e a s i n g  nonc r i i n i n a l  s t r i c t  l i a b i l i t y  p e n ­
a l t i e s ;  a n d  (3) i n c r e a s i n g  c r i m i n a l  m i s d e m e a n o r  p e n a l t i e s .

W i t h  r e s p e c t  t o  t h e  f i r s t  c o m p o n e n t ,  sec. 1 o f  t h e  b i l l  
a m e n d s  A S  1 6 . 0 5 . 7 1 0 ,  r e g a r d i n g  l i c e n s e  f o r f e i t u r e  a n d  s u s­
p e n s i o n  f o r  c o m m e r c i a l  f i s h i n g  v i o l a t i o n s ,  to c l a r i f y  t h a t  
c o m m e r c i a l  f i s h i n g  l i c e n s e s  m a y  b e  s u s p e n d e d  o n l y  a f t e r  c o n ­
v i c t i o n  for a c r i m i n a l  v i o l a t i o n .  D u e  to t h e  s o m e w h a t  d i f ­
f e r e n t  s t a t u s  o f  i n t e r i m  u s e  a n d  l i m i t e d  e n t r y  p e r m i t s ,  t h e  

p r o p o s e d  a m e n d m e n t s  o f  A S  1 6 . 0 5 . 7 1 0  a l s o  c l a r i f y  t h e  t r e a t­
m e n t  o f  a l i c e n s e  t h a t  i s  a n  i n t e r i m  u s e  o r  e n t r y  p e r m i t  by 
s p e c i f i c a l l y  r e f e r r i n g  to t h o s e  p e r m i t s .  In B e r a n  v. S t a t e ,
7 0 5  P . 2 d  12 8 0  ( A l a s k a  A p p .  1 9 8 5 ) ,  t h e  c o u r t  s t r o n g l y  i m p l i e d  
t h a t  it w o u l d  i n v a l i d a t e  a s  u n c o n s t i t u t i o n a l  a n y  f i s h  o r  
g a m e  l a w  t h a t  p r o v i d e d  f o r  a j a i l  s e n t e n c e  o r  f o r f e i t u r e  of 
a c o m m e r c i a l  f i s h i n g  l i c e n s e  u n l e s s  t h e  o f f e n s e  is d e f i n e d  
in a w a y  t h a t  r e q u i r e s  p r o o f  o f  a c u l p a b l e  m e n t a l  s t a t e .

S e c t i o n  2 o f  t h e  b i l l  m a k e s  c l e a r  t h a t ,  for p u r p o s e s  o f  f o r -  j
f e i t u r e  a n d  s u s p e n s i o n ,  a c o m m e r c i a l  f i s h i n g  l i c e n s e  i n ­
c l u d e s  a c r e w m e m b e r  l i c e n s e .

T h e  s e c o n d  c o m p o n e n t  o f  t h e  b i l l  is d e a l t  w i t h  in se c .  3. 
P r o p o s e d  A S  1 6 . 0 5 . 7 2 2  e s t a b l i s h e s  p e n a l t i e s  for n o n c r i m i n a l ,  
s t r i c t  l i a b i l i t y  v i o l a t i o n s ,  p r o v i d i n g  for a m a x i m u m  f i n e o f  
$ 6 , 0 0 0  a n d  m a n d a t o r y  f o r f e i t u r e  o f  a n y  i l l e g a l l y  t a k e n  ' or 
r e t a i n e d  fish. T h e  n e w  s t a t u t e  w o u l d  c r e a t e  a r e b u t t a b l e
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p r e s u m p t i o n ,  p a t t e r n e d  a f t e r  a p r o v i s i o n  o f  t h e  M a g n u s o n  
F i s h e r y  C o n s e r v a t i o n  a n d  M a n a g e m e n t  A c t  (16 U . S . C .  
sec. 1 8 6 0 ( e ) )  t h a t  a l l  f i s h  f o u n d  o n  b o a r d  t h e  v e s s e l  o r  a t  
t h e  f i s h i n g  s i t e  w e r e  t a k e n  o r  r e t a i n e d  i l l e g a l l y .  I t  is 
o f t e n  i m p o s s i b l e  to p r o v e  w h i c h  i n d i v i d u a l  f i s h  o n  b o a r d  a 
v e s s e l ,  o r  a t  a f i s h i n g  s i t e ,  w e r e  t h e  f i s h  a c t u a l l y  t a k e n  
o r  r e t a i n e d  i l l e g a l l y .  E s t a b l i s h i n g  t h e  r e b u t t a b l e  p r e s u m p ­
t i o n  t h a t  a l l  f i s h  o n  b o a r d  o r  a t  a s i t e  w e r e  t a k e n  o r  r e­
t a i n e d  i l l e g a l l y  w i l l  a v o i d  t h e  o f t e n  i m p o s s i b l e  b u r d e n  o n  
t h e  s t a t e  to p r o v e  w h i c h  s p e c i f i c  f i s h  w e r e  so t a k e n  o r  r e­
t a i n e d  a n d  w i l l  p r e v e n t  a v i o l a t o r  f r o m  k e e p i n g  u n l a w f u l l y  
t a k e n  fis h ,  w h i l e  a t  t h e  s a m e  t i m e  a l l o w i n g  t h e  v i o l a t o r  t h e  
o p p o r t u n i t y  to p r o v e  t h a t  f i s h  o n  b o a r d  t h e  v e s s e l  o r  a t  t h e  
s i t e  w e r e  a c t u a l l y  t a k e n  a n d  r e t a i n e d  l a w f u l l y .

It is w i d e l y  a g r e e d  in t h e  c o m m e r c i a l  f i s h i n g  c o m m u n i t y  t h a t  
the m a x i m u m  $ 3 0 0  f i n e  f o r  s t r i c t  l i a b i l i t y  o f f e n s e s  e s t a b ­
l i s h e d  b y  t h e  c o u r t  in C o n s t a n t i n e  v. S t a t e , 7 3 9  P. 2 d  188 
( A l a s k a  A p p .  1987) is a n  i n s u f f i c i e n t  d e t e r r e n t  f o r  c o m m e r ­
c i a l  f i s h e r i e s  v i o l a t i o n s .  I n  t h e  B r i s t o l  B a y  c o m m e r c i a l  

s a l m o n  f i s h e r y ,  f o r  e x a m p l e ,  i t  is p o s s i b l e  t o  n e t  $ 1 0 , 0 0 0  
t o  $ 1 5 , 0 0 0  w o r t h  o f  f i s h  in o n e  s i n g l e  i l l e g a l  set. A c c o r d ­
in g l y ,  e v e r  s i n c e  t h e  C o n s t a n t i n e  d e c i s i o n  w a s  i s s u e d  p r o s ­
e c u t o r s  l.ave f o u n d  it n e c e s s a r y  t o  f i l e  v i r t u a l l y  a l l  c o m ­
m e r c i a l  f i s h e r i e s  c a s e s  as c r i m i n a l  m i s d e m e a n o r s  in o r d e r  to 

o b t a i n  a r e a l i s t i c  f i ne. T h i s  i n  t u r n  r e q u i r e s  t h e  s t a t e  to 
p r o v e  a t  l e a s t  t h e  c u l p a b l e  m e n t a l  s t a t e  o f  n e g l i g e n c e ,  
w h i c h  c a n  b e  d i f f i c u l t  t o  d o  in c o m m e r c i a l  f i s h e r i e s  c a s e s  
w h e r e  t h e r e  a r e  o f t e n  n o  w i t n e s s e s  a n d  o f t e n  t h e  v i o l a t i o n s  
o c c u r  in r e m o t e  a r e a s .  I n  a d d i t i o n ,  it is e x p e n s i v e  to t r y  
a l l  f i s h e r i e s  c a s e s  as c r i m i n a l  m i s d e m e a n o r s ,  p a r t i c u l a r l y  
in t h e  b u s h ,  s i n c e  t h e  d e f e n d a n t  is e n t i t l e d  to a t r i a l  b y  

j u r y  r a t h e r  t h a n  a c o u r t  t r i a l .

S e v e r a l  l o w e r  c o u r t s  f o u n d ,  a f t e r  B e r a n  w a s  d e c i d e d  b u t  b e ­
fo r e  t h e  C o n s t a n t i n e  d e c i s i o n ,  t h a t  A S  1 6 . 0 5 . 7 2 0  ( a ) 1 a f i n e  
o f  $ 5 , 0 0 0  p l u s  A S  1 6 . 0 5 . 7 2 0  ( c ) 's f i n e  o f  a n  a m o u n t  e q u a l  to 
t h e  v a l u e  o f  a l l  f i s h  o n  b o a r d ,  p l u s  A S  1 6 . 0 5 . 1 9 0  
1 6 . 0 5 . 1 9 5 ' s f o r f e i t u r e  o f  g e a r  s u c h  a s  n e t s ,  p o t s ,  a n d  t a c k­

le, w a s  a u t h o r i z e d  b y  t h e  l e g i s l a t u r e  f o r  s t r i c t  l i a b i l i t y  
v i o l a t i o n s ,  a n d  w a s  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  e v e n  t h o u g h  
n o  j u r y  t r i a l  w a s  p r o v i d e d  a n d  n o  p u b l i c  d e f e n d e r  a p p o i n t e d .

M o r e o v e r ,  as C o u r t  o f  A p p e a l s  J u d g e  J a m e s  S i n g l e t o n  p o i n t e d  
o u t  in h i s  d i s s e n t i n g  o p i n i o n  in C o n s t a n t i n e , a t  t h e  t i m e  
t h e  A l a s k a  l e g i s l a t u r e  f i r s t  e s t a b l i s h e d  t h e  p e n a l t i e s  f o r  
c o m m e r c i a l  f i s h i n g  v i o l a t i o n s  i n  1 9 5 9  ( $ 5 , 0 0 0  o r  o n e  y e a r , i n  
ja i l ,  o r  b o t h ) , a l l  c o m m e r c i a l  f i s h i n g  v i o l a t i o n s  w e r e  
t r e a t e d  a s  s t r i c t  l i a b i l i t y  o f f e n s e s .
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I n  C o n s t a n t i n e , h o w e v e r ,  t h e  m a j o r i t y  c o u r t  h e l d  t h a t  t h e  
l e g i s l a t u r e  o n l y  i n t e n d e d  a $ 3 0 0  f i n e  a n d  f o r f e i t u r e  o f  i l­
l e g a l l y  t a k e n  f i s h  f o r  s t r i c t  l i a b i l i t y  v i o l a t i o n s .  T h e  
c o u r t  h a s  n e v e r  r u l e d ,  h o w e v e r ,  o n  t h e  q u e s t i o n  o f  w h a t  
f i n e s ,  f o r f e i t u r e s ,  o r  l i c e n s e  p e n a l t i e s  c a n  c o n s t i t u t i o n ­
a l l y  b e  i m p o s e d  f o r  s t r i c t  l i a b i l i t y  v i o l a t i o n s .

A l t h o u g h  p r o p o s e d  A S  1 6 . 0 5 . 7 2 2  r a i s e s  t h e  m a x i m u m  f i n e  to 
$ 6 , 0 0 0  for s t r i c t  l i a b i l i t y  v i o l a t i o n s ,  a n d  r e t a i n s  t h e  p r o ­
v i s i o n  for m a n d a t o r y  f o r f e i t u r e  o f  i l l e g a l l y  t a k e n  fish, it 
e l i m i n a t e s  t h e  p o s s i b i l i t y  o f  f o r f e i t u r e  o f  g e a r .  F o r f e i­
t u r e  o f  g e a r  is o f t e n  a c u m b e r s o m e  p r o c e s s  t h a t  is n o t  c o s t  
e f f e c t i v e  a n d  d o e s  n o t  n e c e s s a r i l y  d e t e r  i l l e g a l  c o n d u c t  if 
t h e  g e a r  c a n  b e  r e a d i l y  r e p l a c e d .  T h e  i n c r e a s e d  f i n e  o f  
$ 6 , 0 0 0  t a k e s  i n t o  a c c o u n t  t h e  f a c t  t h a t  f o r f e i t u r e  o f  g e a r  
is no l o n g e r  p r o v i d e d ,  a n d  r e f l e c t s  t h e  p r e - C o n s t a n t i n e  
c o m b i n e d  f i n e  a n d  g e a r  f o r f e i t u r e  s t r i c t  l i a b i l i t y  p e n ­
a l t i e s .  I t  p r o v i d e s  a r e a s o n a b l e  r a n g e  o f  p e n a l t i e s  t h a t  
t h e  t r i a l  c o u r t  c a n  t a i l o r  t o  t h e  i n d i v i d u a l  c i r c u m s t a n c e s  
o f  e a c h  c a s e  a n d  e a c h  f i s h e r y .

I n  s u m m a r y ,  sec. 3 o f  t h e  b i l l  w i l l  b r i n g  t r e a t m e n t  o f  m o s t  

c o m m e r c i a l  f i s h e r i e s  c a s e s  as s t r i c t  l i a b i l i t y  o f f e n s e s  b a c k  
t o  t h e  s i t u a t i o n  t h a t  e x i s t e d  b e f o r e  t h e  B e r a n  a n d  
C o n s t a n t i n e  d e c i s i o n s .  T h e  s e c t i o n  a l s o  s e t s  o u t  t h e  r u l e  
a l r e a d y  e s t a b l i s h e d  b y  t h e  c o u r t  i n  B e r a n  a n d  in A S
1 1 . 8 1 . 9 0 0 ( 5 6 )  t h a t  a " v i o l a t i o n "  is a n o n c r i m i n a l  o f f e n s e  
a n d  t h a t  a p e r s o n  c h a r g e d  w i t h  a v i o l a t i o n  is n o t  e n t i t l e d  
to a t r i a l  b y  j u r y  o r  t o  r e p r e s e n t a t i o n  a t  p u b l i c  ex. ?nse. 
I t  a l s o  s p e c i f i e s  t h a t  in a n o n c r i m i n a l  v i o l a t i o n  t h e  s t a t e  
b e a r s  t h e  b u r d e n  o f  p r o v i n g  t h e  v i o l a t i o n  " b y  a p r e p o n d e r ­
a n c e  o f  t h e  e v i d e n c e . "

T h e  t h i r d  c o m p o n e n t  o f  t h e  b i l l  is a l s o  d e a l t  w i t h  in sec.
3. P r o p o s e d  A S  1 6 . 0 5 . 7 2 3  c h a n q e s  t h e  p e n a l t i e s  f o r  m i s d e ­

m e a n o r  c o m m e r c i a l  f i s h e r i e s  v i o l a t i o n s  to m o r e  a c c u r a t e l y  
r e f l e c t  c u r r e n t  e c o n o m i c  c o n d i t i o n s  i n  A l a s k a ' s  c o m m e r c i a l  
f i s h e r i e s .  T h e  e x i s t i n g  m a x i m u m  f i n e  in A S  1 6 . 0 5 . 7 2 0  for 
c o m m e r c i a l  f i s h e r i e s  v i o l a t i o n s  is $ 5 , 0 0 0 ,  a f i g u r e  e s t a b­
l i s h e d  u n d e r  t e r r i t o r i a l  l a w  in 1 9 2 4 ,  e n a c t e d  as 
A S  1 6 . 0 5 . 7 2 0  in 1959, a n d  n o t  a m e n d e d  s i n c e  t h e n .  C o m m e r ­
c i a l  f i s h i n g  in A l a s k a  h a s  e v o l v e d  i n t o  a h i g h l y  r e g u l a t e d ,  

c o m p e t i t i v e  i n d u s t r y  w i t h ,  f o r  e x a m p l e ,  l i m i t e d  e n t r y  p e r ­
m i t s  f o r  t h e  B r i s t o l  B a y  s a l m o n  f i s h e r y  s e l l i n g  f o r  in e x ­
c e s s  o f  $ 1 0 0 , 0 0 0  a n d  p o t e n t i a l  p r o f i t s  in s e v e r a l  f i s h e r i e s  
in t h e  s i x  d i g i t  r a n g e .  A  $ 5 , 0 0 0  f i n e  for a v i o l a t i o n  o f  
t h e  s t a t e ' s  c o m m e r c i a l  f i s h e r i e s  l a w s  a n d  r e g u l a t i o n s  i s , a n  
i n a d e q u a t e  p e n a l t y .  P r o p o s e d  A S  1 6 . 0 5 . 7 2 3 ( a )  i n c r e a s e s  t h e
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m a x i m u m  f i n e  to $ 1 5 , 0 0 0 ,  w h i c h  m o r e  a c c u r a t e l y  r e f l e c t s  c u r ­
r e n t  e c o n o m i c  c o n d i t i o n s  i n  t h e  f i s h i n g  i n d u s t r y .

P r o p o s e d  A S  1 6 . 0 5 . 7 2 3 ( a )  a l s o  s p e c i f i e s  t h a t  t h e  c o u r t  s h a l l  
o r d e r  f o r f e i t u r e  o f  a l l  i l l e g a l l y  t a k e n  o r  r e t a i n e d  f i s h  
f o u n d  o n  b o a r d  t h e  v e s s e l  o r  a t  t h e  f i s h i n g  s i t e  a t  t h e  t i m e  
o f  t h e  v i o l a t i o n .  T h e  p r o p o s e d  s t a t u t e  c r e a t e s  a r e b u t t a b l e  
p r e s u m p t i o n  t h a t  a l l  f i s h  f o u n d  o n  b o a r d  t h e  v e s s e l  o r  a t  
t h e  f i s h i n g  s i t e  w e r e  t a k e n  o r  r e t a i n e d  i l l e g a l l y .  A s  e x ­
p l a i n e d  a b o v e ,  t h i s  p r o v i s i o n  is n e c e s s a r y  t o  a v o i d  a l l o w i n g  
a p e r s o n  c o n v i c t e d  o f  a f i s h i n g  v i o l a t i o n  t o  r e t a i n  i l l e g a l­
ly t a k e n  fish.

P r o p o s e d  A S  1 6 . 0 5 . 7 2 3 ( b )  a n d  (c) c o n t i n u e  t h e  m a n d a t o r y  p e n ­
a l t y  p r o v i s i o n s  o f  c u r r e n t  A S  1 6 . 0 5 . 7 2 0  f o r  c e r t a i n  p a r t i c u ­
l a r l y  s e r i o u s  o f f e n s e s .  F o r  t h e  c r i m e s  s p e c i f i e d ,  p r o p o s e d  
A S  1 6 . 0 5 . 7 2 3  (b) a n d  (c) m a n d a t e ,  i n  a d d i t i o n  t o  t h e  o t h e r  
p e n a l t i e s  in t h e  s e c t i o n ,  i m p o s i t i o n  o f  a f i n e  e q u a l  t o  t h e  
g r o s s  v a l u e  o f  t h e  f i s h  f o u n d  o n  b o a r d  o r  a t  t h e  s i t e  a t  t h e  
t i m e  o f  t h e  v i o l a t i o n ,  w i t h  t h e  f i n e  i n c r e a s i n g  t o  t h r ^ e  
t i m e s  t h e  v a l u e  o f  t h e  f i s h ,  o r  a f i n e  o f  $ 1 0 , 0 0 0 ,  w h i c h e v »  r 
is g r e a t e r ,  f o r  a t h i r d  o r  s u b s e q u e n t  c o n v i c t i o n  w i t h i n  a 
1 0 - y e a r  p e r i o d .  V i o l a t i o n  c o n v i c t i o n s  a n d  m i s d e m e a n o r  
c o n v i c t i o n s  b o t h  c o u n t  t o w a r d  t h e  e n h a n c e d  p e n a l t y .

P r o p o s e d  A S  1 6 . 0 5 . 7 2 3 ( a )  a l s o  m a k e s  it c l e a r  t h a t  o n c e  f i s h  
a r e  f o r f e i t e d  u n d e r  t h a t  s e c t i o n ,  t h e  c o u r t  c a n n o t  a d d i t i o n­
a l l y  o r d e r  f o r f e i t u r e  o f  t h e  f i s h  o r  t h e i r  f a i r  m a r k e t  v a l u e  
u n d e r  A S  1 6 . 0 5 . 1 9 5 .  H o w e v e r ,  it a l s o  is t h e  i n t e n t  o f  t h i s  
b i l l  t h a t  i m p o s i t i o n  o f  a p e n a l t y  u n d e r  A S  1 6 . 0 5 . 7 2 2  o r  
1 6 . 0 5 . 7 2 3  is n o t  a b a r  t o  o t h e r  r e m e d i e s  s u c h  as a c i v i l  
d a m a g e s  a c t i o n  o r  a c i v i l  iji r e m  f o r f e i t u r e  a c t i o n  u n d e r  A S  
1 6 . 0 5 . 1 9 5 .  F u r t h e r m o r e ,  i t  is n o t  t h e  i n t e n t  o f  t h i s  b i l l  
t h a t  t h e  p e n a l t i e s  in A S  1 6 . 0 5 . 7 1 0 ,  1 6 . 0 5 . 7 2 2 ,  a n d  1 6 . 0 5 . 7 2 3  
w o u l d  s u p e r s e d e  o r  a f f e c t  p e n a l t i e s  u n d e r  l i m i t e d  e n t r y  l a w  
in A S  1 6 . 4 3 .

T h e  e x i s t i n g  c o m m e r c i a l  f i s h e r i e s  p e n a l t y  s e c t i o n ,  A S  16.05.- 
7 2 0 ,  is r e p e a l e d  b y  sec. 5 o f  t h e  b i l l .

B e c a u s e  o f  t h e  n e e d  to h a v e  t h i s  i m p o r t a n t  l e g i s l a t i o n  o p e r ­
a t i v e  i n  t i m e  f o r  t h e  1 9 8 8  c o m m e r c i a l  f i s h i n g  s e a s o n ,  t h e  
b i l l  i n c l u d e s  a n  i m m e d i a t e  e f f e c t i v e  d a t e .

D r a f t s  o f  t h i s  b i l l  h a v e  b e e n  d i s c u s s e d  e x t e n s i v e l y  w i t h  t h e  
D e p a r t m e n t  o f  P u b l i c  S a f e t y ,  d i v i s i o n  o f  f i s h  a n d  w i l d l i f e

1



T h e  H o n o r a b l e  B e n  G r u s s e n d o r f P a g e  r.

p r o t e c t i o n ,  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  d i s t r i c t  a t t o r ­
n e y s ,  a n d  o t h e r  a t t o r n e y s  i n  t h e  D e p a r t m e n t  o f  L a w ,  a n d  is 
s t r o n g l y  s u p p o r t e d  b y  t h e m .  — u r g e  y o u r  p r o m p t  a c t i o n  o n
t h i s  b i l l .
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D EP A R T M E N T  OF LA W
OFF ICE OF THE ATTORNEY GENERAL

H ay 3, 1988

STEVE COWPER, GOVERNOR

REPLY TO:

®/l1031 W 4th AVENUE  
SUITE 200
ANCHORAGE, ALASKA 99501-1994 
PHONE: <907) 276-3550

□ 1st NATIONAL CENTER  
100 CUSH M AN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-46 79

The H o n o r a b l e  J o h n  B. (Jack) Coghill 
Chairman, Senate Resources Committee 
Members, Senate Resources Committee 
P.O. Box V
Juneau, A l a s k a  99811

Re: CS for HB 364 (Jud.)
(Commercial fisheries penalties)

□ P.O. BOX K -S T A T E  CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: <907) 465-3600

Dear S e n a t o r s :

This letter confirms the De part m e n t s  of Law, Pu blic 
Safety, and Fi sh and G a m e’s support for CS for HB 364 (Jud.),
w h i c h  your committee has s cheduled for h e a r i n g  on Wednesday,
M a y  4 at 1:30 p.m. W e  believe that the bill as amended in the 
House provi d e s  a w o r kabl e p r o g r a m  for e n f o r c e m e n t  of commercial 
fisheries laws and regulations and w e  u r g e  your committee's and 
the full Senate's approval of the bill.

The concerns addre ssed in our previous letters, 
including the April 22, 1988, letter to the H o u s e  J u d i c i a r y  c o m­
mit t e e  have b e e n  for the most part r e s o l v e d  by the House 
Ju d i c i a r y  Co mmittee substitute and w e  do not r e c o m m e n d  any
additi onal amendments. W e  v i e w  the bill as e x p r e s s i n g  the v e r y  
reason able legislative conclus ion that a fine of up to $3,000 for 
a first offense and up to $6,000 for a s ubseque nt offense
represents, in the context of commercial  fisheries, a fine that 
is not "criminal in nat ure." This p r o v i s i o n  tracks past 
approaches to commercial fisheries fines and is consisten t w i t h  
testimony f r o m  fisherm en p r e s e n t e d  to the B o a r d  of Fisheries 
during a h e a r i n g  on this bill.

W e  urge the expeditious approval of this bi ll so that 
w e  will have a law in place for the 1988 fishing season.

Th a n k  you.

Very truly y o u r s ,

GRACE BERG SCHAIBLE
A T T O R N E Y  G E N E R A L

By:
Sarah E. M c C r a c k e n  
A s s i s t a n t  A t t o r n e y  G e neral

SEM:jem
03.C0LH



1

2

3

4

5

6

7

8

g

o

1
2

3

4

5

6

7

8

9

>0

>1

>2

>3

24

25

26

27

28

29

W O R K  D R A F T
r  -

W O R K  D R A F T W O R K  DRAFT

g o 0 2 8 8 h X

H e i n
5 / 6 / 8 8

O r i g i n a l  sponsor: R u l e s / G o v e r n o r

IN T H E  H O U S E  • B Y  T H E  R E S O U R C E S  C O M M I T T E E

S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  NO. 364 (Resources)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

For an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to c o m m e r c i a l  f i s h i n g  v i o l a t i o n s ;

a n d  p r o v i d i n g  for an e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L ASKA:

* S e c t i o n  1. A S  1 6 . 0 5 . 7 1 0 ( a )  is r e p e a l e d  and r e e n a c t e d  to read:

(a) A  p e r s o n  c o n v i c t e d  of a m i s d e m e a n o r  for v i o l a t i n g  A S  16.05.-

440 - 1 6 . 0 5 . 6 9 0  or a f e d e r a l  or s tate c o m m e r c i a l  f i s h i n g  s t a t u t e  or

r e g u l a t i o n  is, in a d d i t i o n  to o t h e r  p e n a l t i e s  p r o v i d e d  b y  law, s u b j ect 

to the f o l l o w i n g  p e n a l t i e s :

(1) u p o n  a fir st or s e c o n d  c o n v i c t i o n  the c o u r t  m a y  s u s­

pend, for a p e r i o d  o f  not m o r e  t h a n  one year,

(A) the p e r s o n ' s  c o m m e r c i a l  f i s h i n g  l i c e n s e  a n d  the

r i g h t  to o b t a i n  a l i m i t e d  e n t r y  p e rmit; or

(B) one or m o r e  o f  the p e r s o n ' s  l i m i t e d  e n t r y  p e r m i t s

an d  the p e r s o n ' s  r i g h t  to o b t a i n  a c o m m e r c i a l  f i s h i n g  license;

a n d

(2) u p o n  a third or s u b s e q u e n t  c o n v i c t i o n  the c o u r t  shall

suspend, for a p e r i o d  of not m o r e  than three years,

(A) the p e r s o n ' s  c o m m e r c i a l  f i s h i n g  l i c e n s e  a nd the

r i g h t  to o b t a i n  a l i m i t e d  e n t r y  permit;  or

(B) one or m o r e  o f  the p e r s o n ' s  l i m i t e d  e n t r y  p e r m i t s  

a n d  the p e r s o n ' s  r i g h t  to o b t a i n  a c o m m e r c i a l  f i s h i n g  license.

* Sec. 2. AS 1 6 . 0 5 . 7 1 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(c) D u r i n g  the p e r i o d  for w h i c h  a l i m i t e d  e n t r y  p e r m i t  is s u s­

pe n d e d  u n d e r  (a) o f  this s e c t i o n  a p e r m i t  ca rd m a v  n o t  be i s s u e d  and

-1- SCS C S H B  364(Res)
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the p e r m i t  m a y  n o t  be t r a n s f e r r e d  or sold.

(d) In this s e c t i o n

(1) ’ " c o m m e r c i a l  f i s h i n g  l i c e n s e "  i n c l u d e s  a c r e w  m e m b e r

l i c e n s e ;

(2) " l i m i t e d  e n t r y  p e r m i t "  i n c l u d e s  an i n t e r i m  u s e  permit.

* Sec. 3. AC 16.05 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 1 6 . 0 5 . 7 2 2 .  S T R I C T  L I A B I L I T Y  C O M M E R C I A L  F I S H I N G  PENALTIES,

(a) A  p e r s o n  w h o  w i t h o u t  a n y  c u l p a b l e  m e n t a l  s t a t e  v i o l a t e s  A S  16.-

0 5 . 4 4 0  - 1 6 . 0 5 . 6 9 0 ,  or a r e g u l a t i o n  o f  the B o a r d  o f  F i s h e r i e s  or the 

d e p a r t m e n t  g o v e r n i n g  c o m m e r c i a l  fishi ng, is g u i l t y  o f  a v i o l a t i o n  and 

u p o n  c o n v i c t i o n  is p u n i s h a b l e  b y  a f i n e  of not m o r e  t h a n

(b) In a d d i t i o n ,  the c o u r t  s h a l l  o r d e r  f o r f e i t u r e  o f  a n y  fish, 

or its fai r m a r k e t  v a l ue, t a k e n  or r e t a i n e d  as a r e s u l t  of the c o m m i s­

sion  o f  the v i o l a t i o n .  F o r  p u r p o s e s  o f  this s u b s e c t i o n ,  it is a 

r e b u t t a b l e  p r e s u m p t i o n  that all f i s h  f o u n d  on b o a r d  a f i s h i n g  v e s s e l  

u s e d  in or in a i d  of a v i o l a t i o n ,  or f o u n d  at the f i s h i n g  site, w e r e  

t a k e n  or r e t a i n e d  in v i o l a t i o n  of AS 1 6 . 0 5 . 4 4 0  - 1 6 . 0 5 . 6 9 0  or a c o m­

m e r c i a l  f i s h e r i e s  r e g u l a t i o n  o f  the B o a r d  of F i s h e r i e s  or the d e p a r t­

men t .  It is the d e f e n d a n t ' s  b u r d e n  to s h o w  b y  a p r e p o n d e r a n c e  of the 

e v i d e n c e  that f i s h  o n  b o a r d  or at the site w e r e  l a w f u l l y  ta ken and

(c) A  p e r s o n  c h a r g e d  w i t h  a v i o l a t i o n  u n d e r  this s e c t i o n  is

e n t i t l e d  to a t r i a l  b y  cour t b u t  n o t  b y  jury, and is n o t  e n t i t l e d  to 

r e p r e s e n t a t i o n  at p u b l i c  expense.

Sec. 1 6 . 0 5 . 7 2 3 .  M I S D E M E A N O R  C O M M E R C I A L  F I S H I N G  P E N A L T I E S .  (a) 

A  p e r s o n  w h o  n e g l i g e n t l y  v i o l a t e s  AS 1 6 . 0 5 . 4 4 0  - 16.05.690, o r  a 

r e g u l a t i o n  o f  the b o a r d  o f  f i s h e r i e s  o r  the d e p a r t m e n t  g o v e r n i n g

(1) $ 3 , 0 0 0  for a f i r s t  c o n v i c t i o n ;  and

(2) $ 6 , 0 0 0  for a s e c o n d  or s u b s e q u e n t  c o n v i c t i o n .

r e t a i n e d .

SCS C S H B  3 6 4 (Res) -2
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c o m m e r c i a l  fishing, is g u i l t y  o f  a m i s d e m e a n o r  a n d  in a d d i t i o n  to 

p u n i s h m e n t  u n d e r  o t h e r  p r o v i s i o n s  in this title, i n c l u d i n g  A S  16.05.- 

195 and 16.05.710, is p u n i s h a b l e  u p o n  c o n v i c t i o n  b y  a fine o f  not m o r e  

than $ 1 5 , 0 0 0  or b y  i m p r i s o n m e n t  for n o t  m o r e  t h a n  one year, or by 

both. In addit i o n ,  the c o u r t  s h a l l  o r d e r  f o r f e i t u r e  o f  a n y  fish, or 

its fair m a r k e t  v a l u e ,  t a k e n  or r e t a i n e d  as a r e s u l t  o f  the c o m m i s s i o n  

of the v i o l a t i o n ,  a n d  the c o u r t  m a y  f o r f e i t  anv v e s s e l  and a n v  f i shin g 

gear, i n c l u d i n g  a n y  net, pot, t a ckle, or other d e v i c e  d e s i g n e d  or 

e m p l o y e d  to take f i s h  c o m m e r c i a l l y ,  that w a s  u s e d  in or in a i d  of the 

v i o l a t i o n .  A n y  fish, or its f a i r  m a r k e t  value, f o r f e i t e d  u n d e r  this 

s u b s e c t i o n  m a y  n o t  a l s o  be f o r f e i t e d  u n d e r  AS 16.05.195. F o r  p u r p o s e s  

of this s u b s e c t i o n ,  it is a r e b u t t a b l e  p r e s u m p t i o n  that all fish found

on b o a r d  a f i s h i n g  v e s s e l  u s e d  in or in a i d  of a v i o l a t i o n ,  or found

at the f i s h i n g  site, w e r e  t a k e n  o r  r e t a i n e d  in v i o l a t i o n  of A S  16.05.- 

440 - 1 6 . 0 5 . 6 9 0  or a c o m m e r c i a l  f i s h e r i e s  r e g u l a t i o n  of the b o a r d  of 

f i s h e r i e s  or the d e p a r t m e n t ,  a n d  it is the d e f e n d a n t ' s  b u r d e n  to s h o w  

b y  a p r e p o n d e r a n c e  o f  the e v i d e n c e  that f i s h  on b o a r d  or at the site 

w e r e  l a w f u l l y  t a k e n  a n d  r e t a i n e d .

(b) If a p e r s o n  is c o n v i c t e d  u n d e r  this s e c t i o n  o f  one o f  the 

f o l l o w i n g  o f f e nses,  then, in a d d i t i o n  to the p e n a l t i e s  i m p o s e d  u n d e r

(a) o f  this sectio n, the c o u r t  m a y  i m p o s e  a fine equ al to the gross

v a l u e  o f  the f i s h  f o u n d  on b o a r d  o r  at the f i s h i n g  site at the time of 

the v i o l a t i o n :

(1) c o m m e r c i a l  f i s h i n g  in c l o s e d  waters;

(2) c o m m e r c i a l  f i s h i n g  d u r i n g  a closed p e r i o d  or season;

(3) c o m m e r c i a l  f i s h i n g  w i t h  u n l a w f u l  gear, i n c l u d i n g  a net,

pot, tackle, or o t h e r  d e v i c e  d e s i g n e d  or e m p l o y e d  to take fis h c o m m e r­

cially;  or

(4) c o m m e r c i a l  f i s h i n g  w i t h o u t  e l i m i t e d  e n t r y  p e r m i t

-3- SCS C S H B  3 6 4 (Res)
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h o l d e r  on b o a r d  if the h o l d e r  is r e q u i r e d  b y  law or r e g u l a t i o n  to be

2 pr esent.

3 ' (c) U p o n  a t h i r d  m i s d e m e a n o r  c o n v i c t i o n  w i t h i n  a p e r i o d  of 10

* y ears for an o f f e n s e  l i s t e d  in (b) of this s e c t i o n  o r  a n y  c o m b i n a t i o n

3 of o f f e n s e s  l i s t e d  in (b) o f  this s e c tion, the c o u r t  s h a l l  impose, in

a d d i t i o n  to a n y  p e n a l t i e s  i m p o s e d  u n d e r  (a) of this section, a fine 

? equal to three  times the g r o s s  v a l u e  of the fish f o u n d  on b o a r d  or at

3 the f i s h i n g  site at the time of the offense, or a f i n e  e q u a l  to

3 $10,000, w h i c h e v e r  is g r e ater.

} * Sec. A. A S  1 6 . 0 5 . 9 2 5  is a m e n d e d  to read:

1 Sec. 16.05.925. P E N A L T Y  F O R  V I O L A T I O N S .  E x c e p t  as p r o v i d e d  in

AS 16.05.A30, 16.05.722, 16.05.723. [16.05.720,] 16.05.831, a n d  16.-

05.860, a p e r s o n  w h o  v i o l a t e s  A S  1C.05.920, or a r e g u l a t i o n  a d o p t e d  

u n d e r  this c h a p t e r  or A S  16.20, is g u i l t y  of a class  A  m i s d e m e a n o r .

* Sec. 5. A S  1 6 . 0 5 . 7 2 0  is r e p e a l e d .

* Sec. 6. N o t w i t h s t a n d i n g  the p r o v i s i o n s  o f  this Act, in a c a s e  p e n d i n g  

| on the e f f e c t i v e  d a t e  of this A c t  i n v o l v i n g  a c o m m e r c i a l  f i s h i n g  v i o l a t i o n

I I
| that o c c u r r e d  b e f o r e  the e f f e c t i v e  d a t e  o f  this Act, the c o u r t  shall apply 

' the law that w a s  in e f f e c t  o n  the d a t e  the v i o l a t i o n  o c c u r r e d .

* Sec. 7. T h i s  A c t  takes e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

• I »
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IN THE HOUSE BY THE R E S O U R C E S  COMMITTEE

SENATE CS FOR CS FOR HOUSE  BILL NO. 364 (Resources)

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

A BILL

For an Act entitled: "An Ac t relat i n g  to commer c i a l  f i shing violations;

and p r o v i d i n g  for an e f f e c t i v e  date."

BE IT ENACTED  BY THE L E G I S L A T U R E  OF T HE STATE O F  ALASKA:

* Section 1. AS 16.05.710(a) is repealed  and r e e n a c t e d  to read:

(a) A  p er son c o n v i c t e d  of a m i s d e m e a n o r  for v i o l a t i n g  AS 16.05.- 

440 - 16.05.690 or a federal or state com me r c i a l  fishing stat ute or 

regulati on is, in addi t i o n  to other p e n a l t i e s  p r o v i d e d  by lav, subject 

to the followin g penalties:

(1) upon a first or second c o n v i c t i o n  the court m a y  s u s­

pend, for a period of not more than one year,

(A) the person's commercia l f i shing license and the

right to cbtr:*r' a l i m ited entry permit; or

(B) one or more of the person's  limited entry permits 

and the p e r s o n ' s  right to obtain a comm er c i a l  fishing license;

and

(2) upon a third or subsequent c o n v i c t i o n  the court shall

suspend, for a p e r i o d  of not more than three years,

(A ) th« person's commercial fishing license and the

right to obtain a limited entry permit; or

(B) one or more of the person's limited entry permits 

and the person's right to obtain a commercial fishing license.

* Sec. 2. AS 16.05.710 is amended by adding new subsections to read:

(c) During the period for which a limited entry permit is sus­

pended under (a) of this section a permit card may not be issued and 

_ _  _____________ ___________________-J_-__________________________S C S  ' Z U U  U L t P . . X _______
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the permit m a y  not be trans f e r r e d  or sold.

(d) In t h i s  s e c t i o n

(1) " c o m m e r c i a l  fishing license" includes a crew m embe r

l i c e n s e ;

(2) " l i m i t e d  entry permit" includes an i n t e r i m  use permit.

* Sec. 3. AS 16.05 is a m e n d e d  by adding n e w  sections to read:

Sec. 16.05.722. ST RICT L I A B I L I T Y  C O M M E R C I A L  F I S H I N G  PENALTIES,

(a) A p ers on w h o  w i t h o u t  any culpable mental state v i o l a t e s  AS 16.-

05.440 - 16.05.690, or a r e g u l a t i o n  of the Board of Fishe r i e s  or the 

department g o v e r n i n g  commercial fishing, is guilty of a v i o l a t i o n  and 

upon convicti on is p u n i s h a b l e  by a fine of not more than

(1) $3,000 for a first conviction; and

(2) $6,000 for a second or subseque nt conviction.

(b) In addition, the court shall o r d e r  forfeiture of any fish, 

or its fair market  value, taken or ret ained as a result of the c o m m i s­

sion of the violation. For purposes of this subsection, it is a 

rebuttab le p r e s u m p t i o n  that all fish found or. board a fishi ng vessel 

used in or in aid of a violation, or found at the f i sh ing site, were 

taken or retained in v i o l a t i o n  of AS 16.05.440 - 16.05.690 or a c o m­

mercial fisheries r e g u l a t i o n  of the Board of Fisheries or the d e p a r t­

ment. It is the d efendant's b u r d e n  to show by a p r e p o n d e r a n c e  of the 

evidenc e that fish on boa rd or at the site were la wfu l l y  taken and 

retained.

(c) A person c h a r g e d  w i t h  a v i o l a t i o n  under this section is 

entitled to a trial by court but not by jury, and is not e n t it led to 

re p r e s e n t a t i o n  at public expense.

Sec. 16.05.723. M I S D E M E A N O R  C O M M E R C I A L  FISHING PENALTIES. (a)

A person who negligently violates AS 16.05.440 - 16.05.690, or a

regulation of the board of fisheries or the department governing 

sre rcuu . _o_
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c o m m e r c i a l  fishing, is g u i l t y  of a m isde m e a n o r  and in a d d i t i o n  to 

p u n i s h m e n t  u n d e r  oth er p r o v i s i o n s  in this title, i n c l uding AS 16.05.- 

195 and 16.05.710, is p u n i s h a b l e  upon conviction by a fine of not more 

than $15 ,000 or by i m p r i s o n m e n t  for not more than one year, or by 

both. In addition, the court shall order forfeiture of any fish, or 

its fair m arket value, t aken or retained as a result of the commission 

of the violation, and the court m a y  forfeit any vessel and any fishing 

gear, in cluding any net, pot, tackle, or other device d e s igned or 

e m p l o y e d  to take fish commercially , that was used in or in aid of the 

violation. A n y  fish, or its fair m a r k e t  value, f o r f e i t e d  u n d e r  this 

s u b s e c t i o n  m a y  not also be f o r f e i t e d  under AS 16.05.195. Fo r purposes 

of this subsection, it is a reb utt a b l e  p resump tion that all fish found 

on b oard a fishing v e s s e l  u s e d  in or in aid of a violation, or found 

at the fishing site, w e r e  taken or retained in v i o l a t i o n  of AS 16.05.- 

440 - 16.05.690 or a c o m m e r c i a l  fisheries regulation of the b o a r d  of 

fisher ies or the department, and it is the defendant's b u r d e n  to show 

by a p r e p o n d e r a n c e  of the e v i d e n c e  that fish on board or at the site 

were lawfu l l y  taken and retained.

(b) If a p e r s o n  is c o n v i c t e d  u nder this s e c tion of one of the

follo w i n g  offenses, then, in a d d itio n to the pena lties i m p os ed under

(a) of this section, the court m a y  impose a fine equal to the gross 

value of the fish found on b o a r d  or at the fishing site at the time of 

the violation:

(1) commer cial fishing in closed waters;

(2) commercial fishing during a closed period or season;

(3) commercial fishing with unlawful gear, including a net,

pot, tackle, or other device designed or employed to take fish commer­

cially; or

(4) commercial fishing without a limited entry permit
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ho l d e r  on b o a r d  if the holder  is required b y  law or r e g u l a t i o n  to be 

p r e s e n t .

(c) If, w ith in the 10 years precedin g an offense, a person has 

b e e n  c o n v i c t e d  two or m o r e  times of a m i s d e m e a n o r  o f f e n s e  listed in

(b) of this section or under former AS 16.05.720, then, u p o n  a c o n­

vic t i o n  of that person u n d e r  this section for an o f f e n s e  listed in (b) 

of this section, and in a d d ition to the penalties imposed  u n d e r  (a) of 

this section, the court shall impose a fine equal to three times the 

gross v a l u e  of the fish found on b o a r d  or at the f i shing site at the 

time of the offense, or a fine equal to $10,000, w h i c h e v e r  is greater.

* Sec. 4. AS 16.05.925 is amende d to read:

Sec. 16.05.925. P E N ALTY  F O R  VIOLATIONS. E x c e p t  as p r o v i d e d  in 

AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.831, and 16.-

05.860, a p e rson who violates AS 16.05.920, or a r e g u l a t i o n  adopted 

un d e r  this chapter or AS 16.20, is g uilty of a class A  misdemea nor.

* Sec. 5. AS 16.05.720 is repealed.

* Sec. 6. The provisions of this Act do not apply to c o m m e r c i a l  fishing

violat i o n s  that occurred before the effective date of this Act.

* Sec. 7. This Act takes effect i mmed iately under AS 01.10.070(c).

SCS CSHB 364(Pes)



PRESENT LAW

AS 16.05.720:

All violations of AS 16.05.480- 
16.05.690 are m is d e m e a n o r s  
punishable by:

a) fine up to $5000

b) up to 1 year in prison

Additional penalties:

AS 16.05.710:
forfeiture of commercial fishing 
license for up to one year 
(1st & 2nd conviction); 
up to three years (3rd conviction)

AS 16.05.190:
e q u ip m e n t  used in violation of 
F & G statutes and regulations 
m ay be seized and m ay be forfeited 
after conviction in a criminal case 
under AS 16.05.195 (a)(1) or in a 
civil proceeding under 
AS 16.05.195(a)(2).

HB 364

AS 16.05.720 is repealed.

New sec. 16.05.723, provides 
that one who n e g l ig e n t ly  
violates 16.05.44-16.05.690 
is guilty of a m is d e m e a n o r  
and is punishable by:

a) a fine up to $15,000

b) up to 1 year in prison 

Additional penalties:

AS 16.05.710:
amended to include possible 
forfeiture of limited entry permits 
and interim use permits. Only 
m isdem eanor convictions 
subject offender to possible 
forfeiture of licenses & permits.

CSHB 364

AS 16.05.720 is repealed. 

Same as HB 364

Same as HB 364

Same as HB 364

Additional penalties:

Same as HB 364, except 
3-year license suspension/ 
forfeiture kicks in at second 
conviction.

AS 16.05.190: no change. Same as HB 364
(Note: this section makes 
reference to forfeiture upon 
conviction for a violation of 
F & G statutes and regulations.
This presumably means that 
the forfeiture applies regardless



of the offender's mental state.)
Under AS 16.05.190, fish may 
be seized under a valid search.
Upon conviction, the fish a r e  
fo rfe ited , according to the statute.

Under AS 16.05.195, fish taken, 
transported or possessed in violation 
of Title 16 or F & G regulations m ay  
be forfeited after conviction in a 
criminal case or in a civil proceeding.

If convicted of one of the "BIG 4" 
violations, in addition to all 
other penalties, the violator is 
punishable by a fine of not less 
than the gross value to the 
fisherman of the fish found on 
the vessel or at the fishing site 
at the time of the violation.
If it's a 3rd conviction, in addition 
to the possible license forfeiture 
under AS 16.05.710, the fine is 
not less than three times the 
gross value of the fish or 
$10,000., whichever is greater.

AS 16.05.195: no change.
(Note: 16.05.723 itself requires 
the court to forfeit any fish taken 
in connection with the violation 
(or its fair market value). There 
is a rebuttable presumption that 
fish found on board or at the site 
were taken in violation of the law. 
The Court may not use bo th  .195 
and .723 to make a double forfeiture

If convicted of one of the "Big 4" 
offenses prosecuted as a 
m is d e m e a n o r ,  the additional 
fine for gross value of the fish 
remains as in existing law.

AS 16.05.195 not amended, 
but 16.05.723 gives Court 
discretion to forfeit fish.

Same as HB 364, except that 
''gross value" fines are discretionary 
with the Court.



The Court of Appeals has ruled 
that, absent authorization from 
the Legislature, the penalties 
for any offenses prosecuted under a 
strict liability theory may not 
include imprisonment, and that 
fines may not exceed $300.

New section 16.05.722 provides that 
that a persjn who offends with no 
culpable mental state is guilty of 
a violation and is punishable by:

a) a fine of up to $6,000

b) mandatory forfeiture of fish 
taken in connection with the 
violation.

There is no jury trial and no 
public representation.

Same as HB 364,
except Court may impose the
following:

a) $3,000 fine for 1st conviction

$6,000 fine for 2nd and subsequent 
convictions.

b) additional fine of 50% of value of fish
on board or at site at time of violation. 
(1st conviction)

additional fine of full value of fish 
(2nd and subsequent convictions)
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COMPARISON • existing law v. CSHB 364 (Judiciary)

Violation ! Misdemeanor

standard now: strict liabilty 
HB364: same

negligence 
same

jury now: no 
HB364: same

yes
same

public 
defender

now: no 
HB364: same

yes
same

jail
now: no 

HB364: same
up to one year 

same

fines
(maximum)

now: S 300 
HB364: $ 3,000 1st offense 

$ 6,000 2nd or 
subsequent offense

$ 5,000 
$ 15,000 

* larger potential fine 
in big 4" cases and/or 
for 3-time offenders

forfeiture
and

suspension

now: AS.16.05.190 calls for discretionary 
forfeiture of gear, mandatory forfeiture of fish in 
violation or misdemeanor cases. AS 16.05.195 calls 
for discretionary forfeiture in misdemeanor cases.

AS 16.05.710(a) allows for forfeiture & suspension 
of "licenses", it's unclear as to whether this means 
crewmember lic.'.ses OR limited entry permits, also 
unclears as cc whether a CRIMINAL conviction is 
required for forfeiture of these licenses.
(this subsection was written in 1960, long before 
limited entry permits existed)

HB 364: FISH: |

Upon conviction, fish are forfeited in either 
strict liability or misdemeanor cases. However, 
bill establishes rebuttable presumption that fish 
were taken illegally. If defendant can prove some 
or all of the fish were not taken illegally, they 
can get them (or their fair market value) back.
The defendant must prove this by a preponderance 
of the evidence.

EQUIPMENT: vessel or 
gear CANNOT be forfeited

Vessel or gear MAY be 
forfeited by court

LICENSE OR PERMIT: 

CANNOT be suspended.

License and/or permit 
MAY be suspended for up 
to 1 year fo.' a first or 
second misdemeanor 
conviction, SHALL be 
suspended for up to 
3 years for a third or 
subsequent conviction. 
Cannot be transferred or 
sold while suspended.



The reason for HB 364 is this: recent court of appeals decisions
have seriously reduced the deterrant effect of penalties for 
commercial fishing offenses. The pertinent court cases are:

Reynolds v. State (1982)
Beran v. State (1985)
Constantine v. State (1987)

In Reynolds v. State, the court refused to hold a commercial 
fisherman "strictly liable" for his conduct, requiring the state to 
prove at least a culpable mental state of negligence to establish a 
criminal offense. Tne court did suggest, indirectly, that the 
legislature could enact a "strict liability" violation category if 
it wished.

Subsequently, the Board of Fish adopted regulations establishing 
strict liability as an applicable mental state for commercial 
fishing violations.

In Beran v. State, the court affirmed that the legislature had 
authorized the Board to make the breach of commercial fishing 
regulations a "violation", but that this strict liability offense 
could not lead to "criminal penalties". In this particular case, 
"criminal penalties" was defined as a jail sentence. The court 
indicated it would uphold the fine of $2500.

In Constantine v. State, because they lacked other legislative 

definition, the court concluded that a "violation" in a commercial 
fishing case would also fall under the definition of "violation" for 
criminal procedure, and applied AS 12.55.035(b)(5), which limits 
fines to $300. If the state wished to impose a larger fine, it 
would have to prove negligence mens rea, and prosecute the case as a 
criminal offense, rather than relying on the strict liability.

Through all these cases, the court did not address, or else they 
upheld, forfeiture of the fish taken as a result of the offense.

***********************************

CS HB 364 (Judiciary) accomplishes the following:

Bill Sec 1.

Revised AS 16.05.170 (a): Clarifies that the court may suspend a
commercial fishing license and/or limited entry permit for a 
criminal conviction (not a strict liability conviction).

Bill Sec. 2.

Revised AS 16.05.710: Clarifies that while a permit is suspended, a



card may not be issued and the permit may not be transferred or 
sold, also clarifies the definition of licenses and permits.

Bill Sec. 3.

New AS 16.05.722: Establishes strict liability offenses as
violations, and sets penalties. Clarifies existing law that upon 
conviction, forfeiture of illegally taken fish (or their fair market 

value) is mandatory.

Note: it is a "rebuttable presumption" that the fish on board or at 
the site were taken illegally. If the defendant can prove the 
contrary by a preponderance of the evidence, they can reclaim all or 
part of the fish (or their fair market value).

Also, it makes it clear.that for a strict liabilty offense, the 
defendant is not allowed a jury trial or public defender (the same
as a "violation" under criminal code).

New AS 16.05.722: Raises the maximum fine for a criminal commercial
fishing conviction from $5,000 (established in 1924) to $15,000, 
more accurately reflecting the current value of commercial fishing 
offenses. Also states that forfeiture of fish is mandatory upon 
conviction, and allows for the same "rebuttable presumption" as in
strict liability offenses. As in' existing law, forfeiture of gear
or vessels is up to the discretion of the court.

If the conviction is for one of the following (referred to as the 

"big four"), the court MAY impose an additional fine equal to the 
gross value of the fish:

1. Commercial fishing in closed waters,
2. Commercial fishing during a closed period or season,
3. Commercial fishing with illegal gear,
4. Commercial fishing without a limited entry permit or the

permit holder present, if required by law or regulation.

Additionally, if it is the defandant's THIRD criminal conviction of 
one of the "big four" listed above, the court SHALL impose a fine 
equal to three times the gross value of the fish, or $10,000, 
whichever is greater.

Bill Sec.'s 4 and 5 make the proper technical amendments to 
existing statutes.

Bill Sec. 6 is the effective date clause.
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