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M E M O R A N D U M

TO: Senator Jack Coghill
Chairman, Senate Resources Conmittee

FROM: Representative Lyman Hoffman

DATE: April 29, 1988

RE: Scheduling of CS SS HB 198 (Judiciary)

I request your favorable consideration for scheduling
CS SS HB 198 (Judiciary), an act relating to the permissive and
nonpermissive use of land, at your earliest convenience.

Attached please find the following documents:

1) Copy of CS SS HB 198 (Judiciary)

2) April 14th Fiscal Note

3) Briefing paper

4) Alaska Land Use Council Recomrendationc on Trespass

5) Trespass Problems on Native Land brief

6) Letters of support

If there are any additional questions concerning this
legislation, please do not hesitate to contact me at your 
convenience.

Thank you.

p.o bo x  v
IUNF.AU, ALASKA 99811 
(907| 465-4530. 465-4453

P.O Box 763 BiTim. Alaska W559 <907) 543-3543
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STEVE COWPER, GOVERNOR

February 2, 1988

The Honora ble John Sund 
C h a irman
House Judiciary Committee
P.O. Box V
Janeau, A laska 99811

Subject: SSHB 198 - Ail act relating to the perm issive and
non permissi ve use of land.

Position: As the bill is currently w r i t t e n  it does not
affect the Department of Natural Resources. If it was

below, the Department of Natural Resources w ould 
enthusia stically support it.

Background: The Department has many concerns relating to
liability on state land. If this exemp tion of liability was 
extended to state land it would resolve many of those 
concerns about recreational use of b o t h  d e v e l o p e d  and 
u ndeve l o p e d  land and concerns regarding injuries and damages  
when we issue leases and permits.

The state should not be liable if it leases land in its 
natural condition and others improve it, as long as it w a s  
in its natural condition when it was o r i g i n a l l y  leased.

Recommendation: The Department of N a t u r a l  Resources
r ecommends that the bill include "state land" under the 
d efini t i o n  of land, Sec. 05.40.010(g)(2).

S i n c e r e l y ,

r 9 sg r.th t » Sund t

Judith M. Brhdy 
Commis s i o n e r

J.J9LM



CSSSHB 198 B R I E F I N G  PAPER 

The bill amends Titles 09 and 11 to p r o vide for the permis s i v e  

use of unimproved land for r e c r e a t i o n a l  purposes, setting out the 

rights and respon s i b i l i t i e s  of la naownerc and users, and p r o t e c t­

ing landowners from c e r tai n liability.

N e e d  for the bill is generated by the compl ex and t i m e - consuming 

process of tra nsferring federal p ublic d o m a i n  to p r i v a t e  and 

state ownership. T r e s p a s s  often o ccurs  b e cau se of the com pl e x i t y  

of lando w n e r s h i p  patterns in A l a s k a  and the common m i s c o n c e p t i o n  

that any open  and unused land is p u b l i c  land.

S E C T I O N BY SECTI ON ANALYSIS

S e ction 1 .

Adds a n ew section to Alaska S t atu te 09.45.730. It r ecognize s 

the right to enter another's land to c o n d u c t  geophysi cal e x p l o r a­

tion as a v a l u a b l e  interest w h i c h  w a r r a n t s  p r o t e c t i o n  by law. A 

m i n e r a l  e x p l o r e r  w h o  goes onto a n ot her p e r son's land to gather 

g e ote chnical data or take mineral resources w i t hout pe rmis s i o n  

from the landowner is a g e ophy sical trespasser. This new section 

e s t a b l i s h e s  treble damages for such trespass, unless said t r e s­

pass is u n i nt entional or i nvoluntary or the d e f e n d a n t  had p r o b­

able cause to believe he was not on another' s land. In the 

latter case, only actual carnages m a y  be assessed. This p r o v i sion



compliments the curren t law cover ing the unlawful t akin g of 

t r e e s .

Section 2 .

This section amends A l a s k a  Statute 09.45.795 by limiting the 

liability of an owner of unimp r o v e d  land for any injury or death 

re s u lting from a person m a k i n g  r e c r e a t i o n a l  use of the land 

w i t h o u t  b e i n g  charged compe n s a t i o n  for said use. The landowner 

remains liable for acts of gross negligence or reckless or 

intentional misconduct.

If a lanc’owner charges a use fee for recre a t i o n a l  purposes, he 

remains liable for such injur y and death as he has invited the 

public on his land.

Section 3 .

Defines unimproved and as including a trail; or a road built to 

provide  access, but whic h is no longer maintain ed or used.

Section 4 .

Establ ishes standards for p o st ing remote parcels. This is more 

reasonable than current law which indicates "notice against 

trespass is g iven by p o stin g in a reas onably c onspic uous m a n n e r



under the circumstances". This section only addresses the 

a ppropriate  posting of c e r tain access points c o m m o n l y  used to 

enter the land. A person enter ing the land at an u nposted point 

can not be charg ed with trespass unless he k n e w  he w as on p r o­

perty and his presence was prohibited.
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f  ;aska  Land Use C o u n c i l  
S t a f f  C o m m i t t e e  
T re sp as s  Work G ro u p  
■Recommendations on  T re sp as s  
S e p t e m b e r  11, 1985

4

In J a n u a r y  1985, t h e  Counci l  a d o p t e d  a  w ork  i t em  a d d r e s s in g  u n a u t h o r i z e d  use  and 
t r e s p a s s  on bo th  publ ic  and p r i v a t e  l ands .  A w ork  g ro up  including t h e  fo l low ing 
a g e n c i e s  w as  e s t ab l i s h ed :

A la s k a  F e d e r a t i o n  of  N a t ives  (Lead  A gency )
S t a t e  o f  A laska ,  D e p a r t m e n t  o f  N a tu r a l  R e s o u r c e s  
S t a t e  o f  A laska ,  D e p a r t m e n t  o f  Fish  and G a m e
S t a t e  o f  A laska ,  D e p a r t m e n t  o f  L aw ,  D i s t r i c t  A t t o r n e y ' s  O f f i c e  (ad  hoc) 
S t a t e  o f  A laska ,  D e p a r t m e n t  o f  P u b l i c  S a f e t y  (ad hoc)
U.S. Dept ,  o f  In t e r io r ,  B u re a u  o f  Land  M a n a g e m e n t
U.S. Dept ,  of  A g r i c u l t u r e ,  F o r e s t  S e r v i c e
U.S. Dept ,  of  I n t e r io r ,  F ish  and Wildl i fe  S e r v i c e
U.S. Dept ,  of  I n t e r io r ,  N a t io n a l  P a rk  S e r v i c e
U.S. Dept ,  of  In t e r io r ,  B u reau  o f  Indian A f f a i r s  (ad  hoc)

Under  t h e  l e a d e r s h ip  o f  t h e  A la s k a  F e d e r a t i o n  o f  N a t iv e s ,  t h e  g ro up  has  d e v e lo p e d  a  
c o m p r e h e n s i v e  s e t  of  r e c o m m e n d a t i o n s  on t h e  s u b j e c t .  Th e p r i m ary  fo c u s  o f  a t t e n t i o n  
h as  b ee n  to  iden t i fy  ways  to  f o s t e r  c o o p e r a t i o n  am ong  l a n d o w n e rs  and re co m m en d  
a c t i o n s  wh ich  may be t a k e n  by pu b l i c  a g e n c i e s  and p r i v a t e  l a n d o w n e rs  to  p r e v e n t  and 
a l l e v i a t e  t h e  gr ow ing prob lem s o f  t r e s p a s s  and u n a u t h o r i z e d  use  e s p e c i a l ly  i n a d v e r *ent 
u s e  which c o n s t i t u t e s  t h e  m a jo r i ty  o f  t h e  p ro b lems  no w  o c c u r r i n g .

The  Work Gro up  sp en t  s e v e r a l  m o n th s  i d en t i fy in g  w a y s  to  f o s t e r  c o o p e r a t i o n  among 
l a n d o w n e r s  in t e rm s  of  p r e v e n t i n g  and a b a t i n g  t r e s p a s s  and u n a u t h o r i z e d  use  on publ ic  
and p r i v a t e  land, .  '

The  und er ly ing  d i r e c t io n  of  th e  work g ro u p ' s  r e c o m m e n d a t i o n s  is a  good n e ighbor  
a p p r o a c h  which  e n c o u r a g e s  publ ic  and p r i v a t e  land o w n e r s  to  c o o p e r a t e  to p r e v e n t  
t r e s p a s s  on adjoining land.  Th e r e c o m m e n d a t i o n s  o f  t h e  g ro u p  a r e  n o t  i n t e n d e d  to  
c o n f l i c t  w i th  o r  c o n t r a d i c t  the  r e s p o n s ib i l i ty  o f  e a c h  l an d o w n e r  to e n f o r c e  a p p l i c a b l e  
laws and r e g u la t io n s  on his own  land to  p r e v e n t  t r e s p a s s  o r  u n a u t h o r i z e d  use .

Th e work group  paid c o n s i d e r a b l e  a t t e n t i o n  to t h e  q u e s t i o n  o f  who should  be  
r e spons ib le  for im p le men t in g  e a c h  r e c o m m e n d a t i o n .  In a  n um ber  o f  c a s e s  t h e  e n t i t y  
t h a t  would  be  mos t  a p p r o p r i a t e  to  im p lement  th e  r e c o m m e n d a t i o n  is i d e n t i f i e d  in t h e  
r e p o r t .  It  must  b e  r e c o g n i z e d ,  h o w e v e r ,  t h a t  t h e  a f f e c t e d  o w n e r ,  publ ic  or  p r i v a t e ,  has  
th e  p r i m ary  r e spon sibi l i ty  fo r  i n i t i a t i n g  a c t i o n s  to  p r e v e n t  t r e s p a s s  and w o r k in g  w i th  
ne ighbor i ng  l andow ners  to  d e v e lo p  a  so lu t ion.



Some of th e s e  re co m m en d a t io n s  will r e q u i r e  a d d i t io n a l  funding . T h e se  r e c o m m e n d a t io n s  
should  be  r e f e r r e d  to  by a g e n c ie s  as  th ey  p r e p a r e  th e i r  r e s p e c t iv e  b u d g e ts  so t h a t  
th ey  may re q u is i t io n  funds n e e d e d  to  fu lf i l l  t h e i r  re sp o n s ib i l i t ie s  a s s o c ia te d  w ith  
t r e s p a s s  en fo rcS ft ien t  and a b a te m e n t .

M em bers  o f  th e  T re sp ass  Work Groi

C h a irm an
A lask a  F e d e r a t io n  o f .N a t iv e s
i> O'/v
C.o.y i ^  ^

S t a t e o f  A la sk a  
D e p t l /o f  N a tu r a l  R e so u rc

/ U . S .  D ep t,  o f  I n te r io r
B u re a u ,  oft L and  M an a g em en t

S t a t e  of A la sk a  
D ep t,  of F ish  <5c G aefe

U.S. D ept,  o f  A g r ic u l tu re o f  in t e r io r
F o r e s t  S e rv ic e  .  • F ish  & W ild l ife  S e rv ic e

" / ? / c .
U.5, D ep t,  o f  In te r io r
lHs^ional P a rk  S e rv ic e
v-/



RECOMMENDATIONS

WORK ITEM I I1 - R eco m m en d  s p e c i f i c  a c t i v i t i e s  t h a t  o f f e r  public e d u c a t i o n  in ten d ed  
to . p rev e n t  u n a u th o r i z ed  use  of p r i v a t e  and publ ic  l ands .

A. User Informat ion Maps* and B ro ch u r e s  I l l u s t r a t i n g  Land O w ners h ip

Through b e t t e r  k n o w le d g e  of the  s t a t e ' s  land o w n e r sh ip  p a t t e r n ,  a s i g n i f i c an t  
am oun t  c l  the  i n a d v e r t e n t  t r e s p a s s  a c t i v i t y  could  be  p r e v e n t e d .  In o rd e r  to remedy  
this problem,  easy  to u n d e r s t a n d  maps  and b r o c h u re s  d e p ic t in g  land ow ne rs h ip  
should be  p r e p a re d  and m a d e  re ad i ly  a v a i l a b le  to  u se r s  of s t a t e ,  f e d e r a l  and o t h e r  
publ ic  land.  These  maps  or b ro c h u r e s  should  be  p r e p a r e d  for thos e  a r e a s  which 
r e c e i v e  nigh publ ic use  and should show,  in as much d e t a i l  as  poss ib le ,  the  land 
s t a t u s  tor  t h e  a r e a .  O n c e  c o m p l e t e d ,  t h e s e  maps  should be  m ade  a v a i l a b le  to th e  
publ ic  through pub l i c  a g e n c i e s ,  publ ic  i n fo rm a t i o n  f a c i l i t i e s ,  a p p r o p r i a t e  r e ta i l  
o u t l e t s  and Na t ive  c o r p o r a t i o n  o f f i c e s .  It is r e c o m m e n d e d  t h a t  a g e n c i e s  p re p a r in g  
maps  and b ro c h u r e s  fo l low the  s t e p s  o u t l in e d  below.

1. I d e n t i f i c a t io n  of a r e a s  s u b j e c t  to  high use  and t r e s p a s s  -  S i t e s  and e a s e m e n t s  
which a r e  s u b j e c t  to  high publ ic  use  should  be  id en t i f i ed  by th e  lan dow ner .  It 
is r e co m m en d ed  t h a t  a g e n c i e s  n o t i f y  and so l i c i t  thi in fo rm a t io n  f rom reg io na l  
co r p o r a t i o n s  and o t h e r  major  l an d o w n e r s ^  p r io r  to  p re p a r in g  use r  in io rm a t io n  
maps .  Such p r io r i t y  a r e a s  would  most  l ikely i n c lude  the  r a i l b e l t  and ro a d b e l t ,  
t h e  Br is to l  Bay a r e a ,  s p e c i f i c  p a r t s  of s o u t h e a s t  A laska ,  well  used r i ve r  
co r r id o r s ,  m a jo r  r e c r e a t i o n  a r e a s ,  and t r a n s p o r t a t i o n  c o r r id o r s .  By id e n t i fy ing  
a r e a s  s u b j e c t  to  t r e s p a s s  in t h e s e  p r i o r i t y  a r e a s ,  i t  is poss ib le  to d e t e r m i n e  
w h e r e  land o w n e r s h ip  maps  a r e  most  n e e d e d .  Due to funding p r i o r i t i e s  i t  will  
b e  n e c e s s a r y  to  fo cu s  f i r s t  on th o se  a r e a s  s u b j e c t  to h igh use  and f r e q u e n t  
t r e sp as s  p rob lem s.

2. P r e p a r a t i o n  of  maps  -  I t  is r e c o m m e n d e d  t h a t  publ ic  a g e n c i e s  and N a t ive  
c o r p o ra t i o n s  g ive  d u e  c o n s i d e r a t i o n  to  t r e s p a s s  a b a t e m e n t  by e s t ab l i s h in g  
p r io r i t i e s  for  p r e p a r a t i o n  of  u s e r  i n f o r m a t io n  maps  I t  is r e co m m e n d ed ,  p r io r  
to  an a g e n c y ' s  c o m p le t io n  of t h e s e  maps  t h a t  majo r  l an d o w n e rs  r e v ie w  th e  
map, when p r a c t i c a l  or  r e a s o n ab ly  n e c e s s a r y ,  to  e n s u r e  t h a t  the  land 
ow ners h ip  in fo rm a t io n  is a c c u r a t e l y  d e p i c t e d .

^ G en era l  User In f o rm a t ion  Maps  - T h e s e  maps  a r e  of a g e n e r a l  n a t u r e  and should show 
land ow nership  boundar ie s  and land s t a t u s  i n fo rm a t io n .  These  maps  a r e  g ene ra l ly  
a v a i l a b le  for d i s t r i b u t io n  to t h e  publ ic  and a r e  m e a n t  to inform the  user  ab o u t  g e n e r a l  
t op ic s  c o n c e r n in g  A lask a  includ ing  land use,  s o u r c e s  for ad d i t iona l  in fo rm a t io n ,  or 
a v a i l a b i l i t y  of a r e a s  for r e c r e a t i o n a l  use .

^Major  l an d o w n e rs -S in ce  the  p a s s a g e  of ANCSA, l a rg e  t r a c t s  ol b o th  s t a t e  and l e d e r a i  
land h ave  been t r a n s f e r r e d  to  p r i v a t e  l andow ners .  T hese  l a n d o w n e rs  inc lude the  
A lask a  Nat ive  re g io n a l  c o r p o r a t i o n s ,  v i l la ge  c o r p o r a t i o n s ,  or  o t h e r  p a r t i e s  r e c e iv in g  
t r a c t s  of land.  O t h e r  major l an d o w n e rs  inc lude  s t a t e  and f e d e ra l  a g e n c i e s  such as t h e  
B ure au  of Land M a n a g e m e n t  and the  S t a t e  of  A la s k a ,  D e p a r t m e n t  of Natu ra l  
R e s o u r c e s .



a .  Ea se men t  A t la s  - The e x i s t in g  e a s e m e n t  a t l a s  p r o j e c t  be ing c a r r i e d  o u t  
by the  S t a t e  of A laska ,  D e p a r t m e n t  o l  Na tu ra l  R e s o u rc e s  (DNR) is an 
exa mple  of a map ping p ro g r am  which  m ee t s  the  nee d  of  providing 
a c c u r a t e  land o w n e r s h ip  maps .  Und er  this p r o j e c t .  DNR is p r e p a r in g  map 
a t l a s e s  for the  Br is to l  Bay and C o p p e r  R ive r  Basin a r e a s .  These  
a t l a s e s  a r e  m ade  up of maps  a t  1:63,360 s c a l e .  They show the  l o ca t io n  
o f  all valid publ ic e a s m e n t s  and r i g h t s - o f - w a y ,  as well  as  th e  land 
s t a t u s  for those  a r e a s .  If t h e s e  a t l a s e s  prove  to be  b en e f i c i a l ,  they  
should be p r e p a r e d  for o t h e r  a r e a s  of  th e  s t a t e  s u b jec t  to high publ ic  
use.

b. Na t ive  C o r p o r a t i o n  Maps - It is r e co m m en d ed  t h a t  Nat ive  c o r p o r a t i o n s  
also p r e p a r e  maps  of  the i r  land s t a t u s  which could  be  po sted  in re g iona l  
c e n t e r s ,  agency  o f f i c e s ,  N a t ive  c o r p o r a t i o n  o f f i c e s ,  hu n t ing  and f ishing 
lodges ,  e t c .

3. Dis t r ibut ion of  Maps  - It  is r e c o m m e n d e d  t h a t  t h e  d i s t r i b u t io n  of  user  
in fo rmat ion  maps,  w h e t h e r  f r e e  or a t  a nominal  co s t ,  b e  ex p a n d ed .  Wheneve r  
p ra c t i c a l ,  a p p r o p r i a t e  land o w n e r s h ip  maps  should b e  made a v a i l a b l e  and 
d i s t r i b u te d  to the  fo l lowing:  a i r c h a r t e r  bus 'messes ,  guides ,  h u n t e r s ,  f i sher me n ,  
c a m p e r s  and o t h e r s  who use  pub l i c  land.  As they a r e  c o m p l e t e d ,  t h e  DNR 
e a s e m e n t  a t l a s e s  should be  d i s t r i b u t e d  th ro ugh  s t a t e  and f e d e r a l  a g e n cy  
o f f i c e s .

Langu age  for  Pub l ic  Docum ents  R e g a r d in g  T re s p a s s  and  U n a u th o r iz e d  Use

It is reco m m en ded  t h a t  a p p r o p r i a t e  l a n g u a g e  r e g a r d in g  t h e  u se  of p r i v a t e  land 
a p p e a r  on all  public d o c u m e n t s  ( i .e . ,  b r o c h u r e s ,  maps  or  i n f o r m a t i o n a l  l e a f l e t s )  on  
land use,  r e c r e a t i o n ,  hu n t in g  and f ishing,  as well  as  any o t h e r  d o c u m e n t s  w hi ch  
a r e  a p p r o p r i a t e .  An ex a m p le  of  word ing t h a t  might  be  u se f u l  for  th is  p u rp o s e  is 
s e t  fo r th  b e l o v :

"Both  small  and l a rg e  t r a c t s  o f  p r i v a t e ly  o w n e d  land a r e  l o c a t e d  wi th in  and 
a d j a c e n t  to the  b o u n d a r ie s  o f  publ ic ly  o w n e d  land t h r o u g h o u t  t h e  s t a t e .  This  
p r i v a t e  land is n o t  open  to  publ ic  use  o r  t r a v e l  w i t h o u t  permiss ion f rom th e  
l ando wne r ,  unless  pub l i c  e a s e m e n t s  h a v e  bee n  r e s e r v e d  o r  t h e r e  is a  val id 
ex i s t ing  publ ic  r i g h t - o f - w a y .  Nav igab le  r i v e r s  pass ing  t h ro u g h  p r i v a t e  land a r e  
av a i l ab le  for use  up to the  o rd i n a r y  high w a t e r  m a r k .  T ide lands  a r e  a lso 
av a i l ab le  for publ ic u se  up to  the  m ean  high t i d e  m ark .

Invasion of  communi ty  and c a m p  p r iv ac y  is a c o n c e r n  o f  many ru r a l  r e s id e n t s .  
Be sens i t ive  to local  c o n c e r n s .  T rap p in g  ca b in s  and t e n t  camps  a r e  e s s e n t i a l  
to the  l ivel ihood o f  many ru ra l  r e s id e n t s .  They should no t  be  used e x c e p t  in 
c a s e  of rea l  e m e r g e n c y .  They may a p p e a r  ab a n d o n e d ,  e s p e c i a l l y  in l a t e  
summer when the  brush is tal l .  The o w n e r s  will r e t u r n  thou gh  and will n ee d  
ev e r y th in g  they l ef t  for the  coming w i n t e r .  The ea r ly  t r a p p e r s  and w i ld e rn es s  
t r a v e l e r s  e s t ab l i shed  an  h o n o rab le  t r a d i t i o n  of r e s p e c t i n g  campy and c a b in s  - 
a  t r ad i t ion  that  c o n t i n u e s  today.

Users should ch e ck  wi th  t h e ______________________________________   ( i n s e r t  a p p r o ­
p r i a t e  land m an ag e m en t  ag ency )  to d e t e r m i n e  the  l o c a t io n  ol  publ ic  land and 
public e a s e m e n t s  a c r o s s  p r i v a t e  land.  For  i n f o r m a t io n  r e g a r d i n g  th e  u se  o l  
p r i v a t e  land c o n t a c t  t h e  l andow ner .  Use or  t r a v e l  a c r o s s  p r i v a t e  land o r  an 
u n au th o r i z ed  use of a publ ic  e a s m e n t  could  be  c o n s i d e r e d  cr im inal  t r e s p a s s . "



A g en e ra l  pub l i c  e d u c a t i o n  program  fo cus in g  on t r e s p a s s  is r e c om m ended  and 
n e c e s s a r y .  It should  em p h as i z e  A las ka  land o w n e r s h i p  p a t t e r n s ,  the  nee d  to p r e v e n t  
t r e s p a s s  and u n a u t h o r i z e d  use  and r e s p e c t  p r i v a t e  and publ ic  land.  This publ ic  
e d u c a t i o n  pro gram should be  d i r e c t e d  a t  b o th  local  r e s id e n t s  and v is i tor s .  O u t l i n e d  
be low a r e  s ev e ra l  s u g g es t i o n s  for e d u c a t i n g  the  publ ic  abou t  t r e s p a s s  and 
u n au th o  ' d use.

1. Public S e rv i ce  A n n o u n c em en t s  - Pub l ic  s e r v i c e  an n o u n c e m e n t s  for radio  and 
te levi s ion should be  d eve lo ped  and p r e s e n t e d  to the  Alaska  public by 
c o n c e r n e d  p a r t i e s .  T h ese  a n n o u n c e m e n t s  should  inform the  publ ic  a bou t  land 
o w n e rsh ip  p a t t e r n s  and land use p o l i c i e s  wi th in  Alaska .  Such an n o u n c e m e n t s  
could  be d e v e lo p e d  on a s t a t e - w i d e  bas i s  or  for p a r t i c u l a r  use  a r e a s ,  such as 
wi ld l i fe  r e f u g e s ,  p a r k s  o r  reg io na l  g e o g r a p h i c  a r e a s .  Th e A laska  Land Use 
Counc i l  will e n c o u r a g e  i n t e r a g e n c y  e f f o r t s  to d ev e lo p  g e n e r a l  s t a t e w i d e  
publ ic s e r v i c e  an n o u n c e m e n t s .  It is e x p e c t e d  t h a t  bo th  publ ic  a g e n c i e s  and 
Nat ive  o r g a n i z a t i o n s  will p a r t i c i p a t e  in p r e p a r in g  and p r e s e n t in g  public 
s e r v i c e  a n n o u n c e m e n t s  for s p e c i f i c  a r e a s  or  uses .

W henever  poss ib le ,  t h e s e  a n n o u n c e m e n t s  should  be  a i re d  on p ro g r am s  d e a l ing  
w i th  hu nt ing ,  f i shing,  r e c r e a t i o n ,  e t c .  The a n n o u n c e m e n t s  should em p h as i z e  
t h a t  i t  is an  i ndi vidua l ' s  r e sp o n s ib i l i ty  to b ec o m e  fami l i ar  wi th  the  land 
o w n e r sh ip  p a t t e r n s  and t r e s p a s s  po l i c i es  and laws for  s p e c i f i c  a r e a s  in 
A laska .  To the  e x t e n t  poss ib le ,  an  a n n o u n c e m e n t  should include  an
e x p la n a t io n  o f  t h e  a l l o w ab le  a c t i v i t i e s  and uses  for  t h e  d i f f e r e n t  c a t e g o r i e s  
o f  publ ic  and p r i v a t e  land in a  p a r t i c u l a r  a r e a .  It  should  a lso d e s c r i b e  th e  
means  by which t h e  publ ic  may b e c o m e  fa mi la r  w i th  land o w n e r s h ip  pa t t erns ' ;  
t r e s p a s s  laws and pol ic ies .

2. Visi tor  C e n t e r s  and O t h e r  Publ ic  In f o r m a t io n  C e n t e r s  - When a p p r o p r i a t e ,
a v a i l a b le  in fo rm a t io n  on land o w n e r s h i p  and land use and t r e s p a s s  p j l i c i e s  
should be  i n t e g r a t e d  in to  v i s i to r  c e n t e r  m a t e r i a l s ,  as  well  as  o t h e r  pub l i c  
in fo rm at ion  o u t l e t s  o r  prog ram s .  I t  is r e co m m e n d ed  t h a t  th e  v i s i to r  c e n t e r s
h ave  maps ,  e a s e m e n t  a t l a s e s ,  N a t iv e  land po l i c i es  and land o w n e r s h ip
b r o c h u re s  a v a i l a b le .  This in fo rm a t io n  should be  p rov ided  to t h e  v i s i to r  c e n t e r s  
by the  a p p r o p r i a t e  e n t i t y  and it  should in cl ude a  l ist  of  c o n t a c t s  for 
add i t iona l  in fo rm a t io n  co n c e r n in g  t h e  use  of  pub l i c  and p r i v a t e  land.  Visi tor  
c e n t e r  and publ ic  in fo rm a t io n  p e r s o n n e l  should b e  ab le  to info rm th e  publ ic  
ab o u t  the  l o ca t io n  of l arge  t r a c t s  o f  p r i v a t e  land n ea r  o r  a d j a c e n t  to pub l i c  
land.

3. Nat ive  C o r p o r a t i o n  B ro c h u re s  and A c t i o n s  -  I t  is r e c o m m e n d e d  t h a t  th e
A laska  F e d e r a t i o n  o f  N a t ives  p r e p a r e  an i n f o r m a t io n a l  b r o c h u r e  d e s c r ib in g  
Nat ive  land o w n e rsh ip  in the  s t a t e  and  th e  n ee d  to r e s p e c t  this p r iv a t e ly  
o wne d  land.  Those  N a t ive  c o r p o r a t i o n s  and publ ic  a g e n c i e s  which h a v e  se r io us  
t r e s p a s s  problems should c ons ide r  s e t t i n g  up b o o th s  a t  spo r t s  fa i r s  and o t h e r  
public e v e n t s  to ex p la in  the i r  land m a n a g e m e n t  po l i c i es  and p r a c t i c e s .

I*. P u b l i c a t io n s  - W heneve r  poss ib le ,  d e s c r i p t i o n s  o l  e x i s t i n g  land m a n ag e m en t
pol ic i es  and a p p r o p r i a t e  maps  showing  land o w n e r s h ip  p a t t e r n s  should be
included in m ag az in es ,  to u r i s t  b r o c h u r e s ,  p u b l i c a t i o n s  such as  the  A laska  
M ilepos t ,  e t c .  R e c e n t l y ,  N o r th w e s t  Publ ishing has  o f f e r e d  to inc lude  this
in fo rm at ion  in the i r  Milepos t  p u b l i ca t io n s .  Pub l ic  and p r i v a t e  l an d o w n e rs  a r e  
e n c o u r a g e d  to  p ro v id e  th is  in fo rm a t io n  to t h e s e  pe r io d i c a l s .

General Public Education Program on Trespass



5. C e n t r a l  De pos i to ry  For  Land Use P o l i c i e s  and DNR E asem en t  A t l a s e s  - A
c e n t r a l  d e p o s i to ry  should be e s t ab l i s h ed  for in fo rm a t io n  on land use  pol ic i es  
and cop ie s  of  t h e  DNR e a s e m e n t  a t l a s e s .  Land o w n e r s  a r e  re sponsib le  lor 
ens ur ing t h a t  the  in fo rm a t io n  on file is c u r r e n t .  It is r e com m ended  th a t  this 
in fo rm a t ion  be u p d a t e d  on a r e g u la r  basis .  Poss ib le  lo ca t ions  for this 
pu rp ose  include vi s i to r  c e n t e r s  or  the  D e p a r t m e n t  of In ter io r  R e s o u r c e  
L ib ra ry .  Such a d ep o s i t o ry  will p ro vi de  both  lan d o w n ers  and th e  g e n e r a l  
publ ic wi th  a c e n t r a l  l o ca t io n  to a c q u i r e  in fo rm a t io n  abou t  land use  po l i c i es  
and  publ ic  e a s e m e n t  inform at ion .  O f f i c i a l  land s t a t u s  in fo rm a t ion  will 
co n t i n u e  to be a v a i l a b l e  at  exis t ing  land r e c o r d s  o f l i c e s .

f>. School  E d u ca t io n  P ro g ra m  - It is r e co m m en d e d  t h a t  a land in fo rm a t io n
program  be dev e lo p e d  for use in publ ic  schoo ls  th ro u g h o u t  the  s t a t e .  This
p rog ram  could inc lude  audio  -  visual a ids  and o t h e r  e d u c a t i o n a l  m a t e r i a l s  on
ihe  h is to ry  o. the  va r io us  land a c t s  and p ro gram s  which h a v e  a f f e c t e d  land 
o w n e r s h ip  and land use  in Alaska;  sp ec i f i c a l l y  th is  should includ e the  A lask a  
N a t iv e  Cla ims S e t t l e m e n t  A c t ,  the  Alaska  Na t ional  I n t e r e s t  Lands
C o n s e r v a t i o n  A c t ,  and the  Alaska  S t a t e h o o d  A c t .  Th e p ro gr am  could  also 
include in fo rm a t io n  on c u r r e n t  land m a n a g e m e n t  pol ic ies ,  inc luding t r e s p a s s ,  
th ro u g h o u t  A laska .  I t  is re com m ended  t h a t  th e  Univer s i ty  of A la s k a  and 
D e p a r t m e n t  of  E d u c a t io n  be r e q u e s t e d  to p ro d u c e  the  p ro gr am .

D. Land Use Po l ic ies

It  is re co m m en d ed  t h a t  N a t iv e  co r p o r a t i o n s  e s tab l i sh  po l i c i es  for the  u se  of  the i r  
land.  These  po l ic ies  should  be  made a v a i l a b l e  for  r e f e r e n c e  a t  t h e  c e n t r a l
d ep o s i to ry  and v is i to r  in fo rm a t io n  c e n t e r s .

E. C o o p e r a t i o n

I t  is r e co m m en d e d  t h a t  ne ighbor i ng  publ ic and p r i v a t e  l an d o w n e rs  work t o g e t h e r  to 
p rov ide  th e  g e n e r a l  pub l i c  w i th  land use po l i c i es  and p e r m i t  in fo rm at ion  c o n c e r n i n g  
publ ic  and p r i v a t e  land.  P r i v a t e  lan d o w n ers  should p ro v id e  in fo rm a t io n  of  th is  
n a t u r e  to publ ic  a g e n c i e s  manag ing  a d j a c e n t  land.  O n c e  th is  in fo rm at io n  has  b e e n
p rovi ded ,  publ ic  ag e n c i e s  should  mak e t h e  in fo rm a t io n  a v a i l a b l e  to t h e  g e n e r a l
publ ic  through the i r  o f f i c e s .  A ge ncy  pe r so n n e l  will n o t  be  e x p e c t e d  to i n t e r p r e t
the  N a t ive  land pol icy in fo rm a t io n  o r  to i ssue pe rmi t s .  I t  is r e co m m en d ed  t h a t  
public ag e n c i e s  make  s imi la r  info rm at ion  av a i l a b le  to  th e  N a t ive  c o r p o r a t i o n s  in 
o r d e r  t h a t  they may d i s t r i b u t e  the  in fo rm a t ion  to  the  publ ic .

F .  L andow ner  E d u c a t io n  P r o g r a m

It is r e co m m en d ed  t h a t  gui del ines  a n d / o r  e d u c a t i o n a l  p ro g ram s  be  d e v e lo p e d  to 
provide  p r i v a t e  l andow ners  wi th  in fo rm a t ion  r e g a rd in g  m a n a g e m e n t  and p r o t e c t i o n  
of p r iv a t e ly  ow ned land f rom t r e sp as s  and u n a u t h o r i z e d  use .  The e d u c a t i o n  p ro g r am  
should focus  on l and owner  r igh ts ,  d u t i e s  and l i ab i l i t i es  w i th  r e g a r d  to d e t a i n i n g
t r e s p a s s e r s ,  metho ds  tor  pursu ing  cr iminal  and civil  a c t i o n ,  r e p o r t i n g  p r o c e d u r e s  for 
t re spass  a c t i v i t i e s ,  land m a n a g e m e n t  op t ions ,  and p e r m i t t i n g  sys tem s  for co m m e r c i a l  
and n o n -co m m e rc ia l  u ses .  This prog ram  may include the  use  o: v ideos ,  pub iu  
s e r v ic e  an n o u n c em en t s ,  b r o c h u r e s ,  e t c .  It should be  a c o o p e r a t i v e  e l l o r t  b e t w e e n  
p r i v a t e  l ando wne rs  and publ ic  a ge nc ie s .  It is re co m m en d e d  th a t  the  A lask a  
F e d e r a t i o n  of  Na t ives .  A la s k a  N a t ive  F o u n d a t io n  and o t h e r  re g io n a l  p ro f i t  and n o n ­
prof i t  N a t ive  c o r p o r a t i o n s  ex p lo re  and implement  this p ro g ram .

- ' I -



WORK ITEM II2 - Discuss known and s u s p e c te d  p ro blem s  ol  u n a u th o r i z e d  use and
ex p lo re  wavs land and r e s o u r c e  m an ag e r s  may be ab le  to ass is t  e a c h  o t h e r . as
p e r m i t t e d  by ap p l i ca b le  laws, in implement ing the i r  r e s p e c t i v e  r e spo ns ib i l i t i e s for
e n f o r c e m e n t and m a n a g e m e n t  to  p r e v e n t  u n a u t h o r i z e d  use .  Among o t h e r  things the
group  should id en t i fy  prob lem s and solu t ions  a s s o c i a t e d  wi th  u n au t h o r i z e d  a c c e s s and
t ra v e l  ac ross publ ic land,  p e r m i t t i n g  sys tem s  and o t h e r  t r e s p a s s  p r e v e n t io n  m ea su r e s .

A. C o o p e ra t i o n  <5c T re sp as s  P r e v e n t i o n  M easu re s

Agencies  and p r i v a t e  land o w n e rs  a r e  e n c o u r a g e d  to c o o p e r a t e  and dev e lo p  
informal ,  and w h e r e  a p p r o p r i a t e  formal a g r e e m e n t s ,  which will e n c o u r a g e  
lanco w ner s  to r e p o r t  to th e  a p p r o p r i a t e  l an d o w n e r  in s tan c e s  of  u n a u t h o r i z e d  use 
and t re spass  on a d j a c e n t  land.  In the  l imi ted  i n s t a n c e s  w h e r e  formal  a g r e e m e n t s  
a r e  adv isab le ,  the  a g r e e m e n t s  should not  be b u rdened  wi th  l iabi l i ty  c l au se s  
re ga rd ing  fa i l u re  to r e p o r t  t r e sp as s  in c id en t s .  The a g r e e m e n t  should g ene ra l ly  
spec i fy  t h e  t y p es  of a c t i v i t i e s  which will  c o n s t i t u t e  u n a u t h o r i z e d  use  o r  t r e s p a s s  
for the  p u rp o se  of  r e p o r t i n g  such ac t i ons .  It is r e co m m en d ed  t h a t  l an d o w n e rs  be 
re sponsib le  for informing the i r  ne i ghbors  ab o u t  the i r  land m an a g e m en t  pol ic i es  and 
pr i o r i t i es .  It will be  n e c e s s a ry  for p r i v a t e  l a n d o w n e rs  to p ro v ide  such pol ic i es  to 
ag en c ie s  so they  will know when to inform a  land o w n e r  of  a  poss ib le  i n c id en t  of 
t re spa ss  o r  u n a u t h o r i z e d  use .  G e n e ra l ly ,  it is r e co m m en d ed  t h a t  land m an ag e r s  
c o n c e n t r a t e  on r e p o r t i n g  t r e s p a s s  ac t i o n s  which ca u s e  r e s o u r c e  d am ag e ,  could 
lead to la s t ing  r e s o u r c e  d a m a g e ,  a r e  a  t ak in g  o f  t imber  or a  minera l  r e s o u r c e ,  
r e p r e s e n t  c o n t in u e d  u n a u t h o r i z e d  com m erc ia l  use ,  o r  a r e  a c t i v i t i e s  which might  
lead to a d v e r s e  possess ion.

1. Land Bank A g r e e m e n t s  -  Land Bank a g r e e m e n t s  may be  used as  a  vehic le  
b e t w e e n  publ ic  and N a t ive  land o w n e r s  to  r e p o r t  s u s p e c t e d  t r e sp as s  i n c id e n t s .  
Unless o t h e r w i s e  sp ec i f i e d ,  such a g r e e m e n t s  should  no t  impose  a l i abi l i ty  upon 
th e  r e p o r t i n g  ag e n cy .

2. Land E x c h a n g e s /B o u n d a r y  A d ju s tm en t s  -  In some high use a r e a s ,  land 
e x c h a n g e s  or  minor  b o undary  ad j u s t m e n t s  may re m edy  t r e s p a s s  p rob lem s.  It 
is r e com m ended  t h a t  a  p ro g ram  be im p le m e n te d  w h e reb y  N a t ive  c o r p o r a t i o n s  
could  r e q u e s t  public land m a n a g e m e n t  a g e n c i e s  to m ake  land ex c h a n g e s ,  
boun da ry  ad j u s t m e n t s  a n d / o r  a c q u i r e  publ ic  e a s e m e n t s  to remedy  or  
a m e l i o r a t e  ch r o n ic  t r e s p a s s  problems.

B. P ro gram D evelop ment

Age ncy  heads ,  N a t ive  c o r p o r a t i o n  o f f i c e r s  and o t h e r  a p p r o p r i a t e  pol icy  
r e p r e s e n t a t i v e s  should  p ro v ide  d i r e c t i o n  on the  d e v e lo p m e n t  o f  p ro g r am s  and 
po l ic ies  to p r e v e n t  and t ^ a l  w i th  t r e s p a s s  prob lems.

I. I n d e n t i f i c a t io n  and o n - s i t e  m a n a g e m e n t  of s i t e  and t ra i l  e a s e m e n t s  - It is 
re com m ended  t h a t  land o w n e r s  and publ ic  a g e n c i e s  c o o p e r a t i v e l y  iden t i fy  
e a s e m e n t s  sub jec t  to high publ ic use.  P ro g ra m s  should be  im p le m e n ted  by tin* 
a p p r o p r i a t e  m an a g e r  which ensu re  t h a t  t h e se  s i t e s  and t ra i l s  r e c e i v e  p r io r i ty  
in terms ol pos t ing and m an ag e m en t .  P rov id ing  a p p r o p r i a t e  f a c i l i t i e s  such as 
o u t h o u s e s  ano l i t t e r  b a r r e l s ,  as  well  as providing t ra i l  m a i n t e n a n c e  and 
c l e a n - u p  programs,  should be  co n s id e r ed  in those a r e a s  r e ce iv in g  high use.  
The Di ll ingham e f f o r t  could  be used a s  a model  lor  this  p ro g r am ,  in this 
c a s e ,  t h e  BLM prov ided signs r e g a r d i n g  public use  of an ANCSA § 17(b) 
e a s e m e n t ,  and in tu rn ,  the  v i l lage  c o r p o r a t i o n  p o s t e d  the  signs a lon g the  
e a s e m e n t s  on th e i r  land.



Public  ag e n c ie s  and  N a tiv e  c o rp o ra t io n s  should in v e s t ig a te  the use  of funding 
so u rces ,  such as D O T /P F ’s local ro a d s  and t ra i l s  p rogram  m onies , to help
finance  the id e n t i f i c a t io n  and p la c e m e n t  o f  s igns along  high use  a r e a s  and 
pub lic  e a sem en ts .  The ag en cy  w ith  p r im ary  m an ag e m en t  re sp o n s ib i l i ty  should 
d ev e lo p  s ta n d a rd iz e d  s igns to id en t i fy  a u th o r iz e d  uses of e a s e m e n ts  and high 
use  public  a r e a s .

2. Land Use P lann ing  -  Land use  p lann ing  e f f o r t s  for public  and  p r iv a t e  land 
should take  into c o n s id e r a t io n  the im p ac t  of va r ious  a c t iv i t i e s  w hich  m ight 
c a u se  t re sp ass  p rob lem s. Land use p lans  should id en tify  h e a v i l y  used  a r e a s  
which a re  open  to  pub lic  use.

3. N a tive  O w ned  Land - It is su g g es ted  th a t  N a tive  c o r p o r a t io n s  co n s id e r  
id en tify ing  a re a s  on N a tiv e  ow ned  lands w hich  may be open  to p u b lic  use  for 
s p e c if ic  purposes .  If o p en e d ,  this land could  be m ade av a i la b le  on  a  perm it
basis  or n o n -p e rm it  basis .  The N a tive  c o r p o ra t io n s  should also  id e n t i fy  th o se  
a r e a s  which re q u ire  th e  g r e a t e s t  p ro te c t io n  a g a in s t  t re sp a s s  and u n a u th o r iz e d  
use. They should then  e s tab l ish  p r io r i t i e s  for t re sp a ss  a b a te m e n t  and for
p ro te c t in g  sp e c if ic  a r e a s  a g a in s t  t r e s p a s s  and u n a u th o r iz e d  use .

C . Law E n fo rcem en t

It is th e  p e rc e p t io n  o f  th e  N ative  com m unity  t h a t  t r e s p a s s  laws a r e  no t  being  
ad e q u a te ly  e n fo rc e d ,  no r  a r e  t re sp a ss  c o m p la in ts  be ing  in v e s t ig a te d  in a  tim ely
m anner ,  i t  is reco m m en d ed  th a t  th e  D e p a r tm e n t  o f  P ub lic  S a fe ty  i n v e s t ig a te
various m echanism s to im prove  upon the  e n f o rc e m e n t  o f  t r e s p a s s  laws,

WORK ITEM //3 -  Id e n ti fy  a c t i v i t i e s  t h a t  may lead  to  t r e s p a s s  and u n a u th o r iz e d  u se  on
a d ja c e n t  land and recom m end  possib le  a m e l io ra t in g  a c t io n s .

A. C o o rd in a t io n  of P lann ing  and D evelopm ent E f fo r t s

I t  is recom m ended  th a t  a d j a c e n t  lan d o w n e rs  c o o r d in a te  w ith  o n e  a n o th e r  when 
dev e lo p in g  a c t iv i t i e s  t h a t  would a t t r a c t  th e  pub lic  s in ce  c e r t a in  f a c i l i t i e s  or 
a c t iv i t i e s  tend to  hav e  a  m a g n e t ic  q u a l i ty  w hich  a t t r a c t s  o r .  e n c o u ra g e s  th e  pub lic  
use. L andow ners  should s t r i v e  to im plem ent th e i r  p ro g ram s in a  way to  m inim ize
a c t iv i t i e s  o r  d e v e lo p m e n t  w hich  c r e a t e  u n w a n te d  t re s p a s s  p roblem s for a d j a c e n t
landow ners .

B. Uses Along Public  W a te rs ,  T ide lands  and Subm erged  Lands

It is recom m ended  th a t  a g e n c ie s  and p r iv a te  lan d o w n e rs  work to g e th e r  to  m in im ize
t re sp a ss  and u n a u th o r iz e d  use  problem s which m ight o c c u r  on p r i v a t e  up lands  
b ec au se  of a c t iv i t i e s  w hich  a r e  p e r m i t te d  along  public  w a te r s ,  t id e la n d s  and 
subm erged  lands.



Legislative Action

A f te r  c o n s id e rab le  d iscuss ion ,  th e  work g ro u p  fe l t  th a t  reco m m en d in g  s p e c if ic  ch a n g es  
in s t a t e  law was in a p p ro p r ia te  as  p a r t  o f  i ts  reco m m en d ed  a c t io n s  for t r e s p a s s  
a b a te m e n t .  The work g roup , h o w e v e r ,  re c o g n iz e d  th a t  e x is t in g  law s may not p ro v id e  
fo r  e f f e c t i v e  co n tro l  of t r e s p a s s  on pub lic  and  p r iv a te  land; t h e r e f o r e  le g is la t iv e  a c t io n  
may be n eeded .

A lthough  land use a c t iv i t i e s  h a v e  la rg e ly  rem a in ed  u n ch an g ed  in A laska  s in c e  the 
passage  of ANCSA and AN1LCA, land o w n ersh ip  and  m an ag em en t  p a t t e r n s  hav e  ch an g ed  
d ra m a t ic a l ly .  A reas  p rev iously  o p en  for v i r tu a i iy  u n re g u la te d  pub lic  u se  a r e  no longer 
av a ila b le  for th a t  sam e purpose .

E x is ting  s t a t e  t re sp a s s  laws ev o lv ed  when p r iv a t e  land o w n e rsh ip  was g e n e ra l ly  
co n f in ed  to small b locks  of land , u sua lly  160 a c r e s  or less  in s ize .  T he r e a l i ty  now is 
th a t  in add it ion  to th e  usual sm all b locks  of p r iv a te  land , N a tive  v i l lag e  and reg io n a l  
c o rp o ra t io n s  own la rg e  blocks o f  land, th o u san d s  and ev en  m illions of a c r e s  in s ize .  
B oundaries  b e tw e e n  public  and  p r iv a te ly  ow ned  land a r e  usually  poorly  d e f in e d ,  
d i f f ic u l t  to d is t ingu ish  on th e  g round , and may e x te n d  for l i te ra l ly  h u n d re d s  o f  miles.

C hang ing  land o w n ersh ip  p a t t e r n s  re q u ire ,  a t  th e  minimum, a  th o ro u g h  re v ie w  of 
c u r r e n t  laws with  r e s p e c t  to p o s t in g  r e q u ir e m e n ts  and p e n a l t ie s  c u r r e n t ly  a p p l ic a b le  to 
t re sp a s s  v io la t ions ,  as  well as a  re v ie w  o f  s t a t e  law  a u th o r iz in g  a d v e r s e  possess ion  to 
d e te r m in e  w h e th e r  it  s t i l l  s e r v e s  a  u se fu l  p u rp o se  in A lask a  p ro p e r ty  law . A d d i t io n a l  
a t t e n t io n  should be d i r e c te d  to  th e  u n a u th o r iz e d  tak in g  o f  r e s o u rc e s ,  such  as  sand , 
g rav e l  and t im ber ,  from  p r iv a t e  land s in ce  c u r r e n t  c iv il  a n d /o r  c r im in a l  law s and 
p e n a l t ie s  for such  u n a th o r iz e d  u se  may be in a d e q u a te .

The work g roup  a lso  a g re e d  t h a t  l iab i l i ty  law s should  b e  ex am in ed  and  am en d e d ,  if 
n e c e s s a ry ,  to  limit th e  l iab i l i ty  on th e  p a r t  o f  th e  land o w n e r  o r  m a n a g e r  fo r  pub lic  
u se  of th e i r  land . L im ita t io n s  on l iab i l i ty  m igh t e n c o u r a g e  p r iv a te  lan d o w n e rs  to  p e rm i t  
public  use  o f  th e ir  land.

The work group  r e c o g n iz e s  th e  im p o r ta n c e  of th e  l e g is la t iv e  re c o m m e n d a t io n s  s e t  fo r th  
by Jim M essick in th e  D e p a r tm e n t  of P ub lic  S a fe ty  r e p o r t ,  T re sp as s  and U n a u th o r iz e d  
Use of N ative  Lands in A la sk a . The r e p o r t  may w ell s e rv e  a s  .a  s t a r t i n g  p o in t  fo r  a  
thorough  rev iew  of all s t a t e  law s  w hich  c u r r e n t ly  apply  to  t r e s p a s s  on p r iv a te  land .

In light of the  m assive  ch a n g es  in land o w n e rsh ip  p a t t e r n s ,  AFN and p r iv a t e  lan d o w n ers  
should u n d e r ta k e  a  c r i t i c a l  re v ie w  o f  all  s t a t e  law s d ea l in g  w ith  t r e s p a s s ,  u n a u th o r iz e d  
u se  of p r iv a te ly  ow ned land an d  re s o u rc e s ,  and p r iv a t e  lan d o w n e r  l ia b i l i t i e s .  T h e  goal 
o f  such  a  rev iew  should be  to  recom m end  l e g is la t iv e  a c t io n ,  if d eem ed  n e c e s s a ry ,  to 
a c h ie v e  two o b je c t iv e s :  1) r e q u i r e  p r a c t i c a l  and  re a s o n a b le  m easu re s  fo r  p r o t e c t in g  
p r iv a te  land and a s s o c ia te d  r e s o u rc e s  from  t r e s p a s s ;  and 2) re d u c e ,  as  m uch as 
poss ib le ,  the risk th a t  land o w n e rs  t a k e  if they  a llow  r e c r e a t io n a l  u se  of th e i r  land by 
th e  g en e ra l  public.
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T E S T I M O N Y  O F  R O B E R T  W. L O E S C H E R  
BEFORE T H E  HOUSE J U D I C I A R Y  C O M M ITT EE 

ON HOUSE B I L L  198 
M a r c h  29, 1988

MY N A M E  IS R O B E R T  W. LOESCHER. I A M  T H E  S E N I O R  V I C E  

P R E S I D E N T  R E S O U R C E  M A N A G E M E N T  F O R  S E A L A S K A  CORPORATION, T H E  

N A T I V E  R E G I O N A L  C O R P O R A T I O N  F O R  S O U T H E A S T  ALASKA. S E A L A S K A  

P R E S ENTLY  OWNS A P P R O X I M A T E L Y  238,000 ACR ES OF S U R F A C E  A N D  493,000  

A C R E S  O F  S U B S U R F A C E  L O C A T E D  T H R O U G H O U T  S O U T H E A S T  ALASKA. 

S E A L A S K A  W I L L  A L S O  R E C E I V E  A P P R O X I M A T E L Y  100,000 ACRES OF S U R F A C E  

A N D  S U B S U R F A C E  AS PART OF ITS F I N A L  E N T I T L E M E N T  U N D E R  THE A L A S K A  

N A T I V E  CLAIMS S E T T L E M E N T  ACT. A L M O S T  A L L  OF S EALAS K A ' S  LAND IS 

REMOTE, UNIMPROVED, BUT A C C J S S I B L E  BY LAND, A I R  A N D  WATER. AS 

T H E  M A J O R  PRIVATE L A N D  O W N E R  FCR S O U T H E A S T  ALASKA, S E A L A S K A  W O U L D  

LIKE TO EXPRESS  ITS S U P P O R T  FOR H O U S E  B I L L  198.

SE A L A S K A  CORPORATION, IN C O N C E R T  W I T H  THE A L A S K A  F E D E R A T I O N

O F  NATIVES, H A V E  R E V I E W E D  THE C O M M I T T E E  S U B S T I T U T E  FOR THE

S P O N S O R  S U B S T I T U T E  OF HB 198. IN R E S P O N S E  TO THE CONCE RNS

EX P R E S S E D  BY M E MBER S O F  THIS COMMITTEE, W E  NOW O F F E R  T H E  P R O P O S E D

DRAFT AS A  S U B S T I T U T E  F O R  THE P R ESENT C O M M I T T E E  S U B S T I T U T E  FOR HB

198. BOTH S E A L A S K A  A N D  A F N  FELT T H A T  HB 198 C O N T A I N E D  SOME

A M B I G U I T Y  A N D  DUPLIC A T I O N  W H I C H  N E E D E D  TO BE ADDRESSED. O U R

DRAFT, W H I C H  IS O F F E R E D  T O  THI S COMMITTEE, IS OUR E F F O R T  TO

PROVIDE A  M U C H  C L E A N E R  V E R S I O N  O F  THIS BILL. THIS DRAFT, H O W E V E R
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S T I L L  PRESERVES THE P ROVI SIONS W HICH P R O TECT T H E  L A N D O W N E R  FROM 

C E R T A I N  TYPES O F  L A B I L I T Y .

T H E  N E W  DRAFT OF HB 198 HAS C O N D E N S E D  T H E  P ROVISION S 

C O N C E R N I N G  R E C R E A T I O N A L  U S E  IN S E C T I O N  1 O F  H B  198. 

ADDITIONALLY, W E  P R O P O S E D  T H A T  N E W  SECTIO NS BE A D D E D  T O  INSURE 

T H A T  N O  P R O PERTY  R I GHTS W I L L  BE C R E A T E D  O R  C O N V E Y E D  T H R O U G H  

R E C R E A T I O N A L  U S E  OF PROPERTY.

S E C T I O N  2 OF HB 198 CONCERNIN G T R E B L E  DAMAGES FOR G E O L O G I C A L  

T R E S P A S S  R E M A I N S  T H E  S A M E  IN O U R  DRAFT. S E C T I O N  3 O F  H B  198, 

W H I C H  S O U G H T  T O  A M E N D  AS 09.45.795, HAS BEE N A L T E R E D  TO A D D R E S S  

T H E  CONCE RNS O F  THIS C O M M ITTEE  A N D  TO BRING T H E  AMENDMENT- INTO 

C O N F O R M I T Y  W I T H  THE P R O P O S E D  V E R S I O N  O F F E R E D  BY S E N A T O R  DUNCAN.

O U R  R E - D R A F T  O F  HB 198 R E D U C E D  THE  S P E C I F I C  I N S T AN CES OF 

T R E S P A S S  T O  INCLUDE ONL Y T H O S E  ACT S W H I C H  HAVE BEEN A M B I G U O U S  AS 

T O  W H E T H E R  SUCH ACTS C O N S T I T U T E D  TRESPASS. U N D E R  O U R  RE-DRAFT, 

T H O S E  ACTS  W O U L D  N O W  BE C O N S I D E R E D  TRESPASS. S E C T I O N  7 O F  HB 198 

HAS BEEN A L T E R E D  T O  CLEARLY E S T A B L I S H  T H E  R E Q U I R E M E N T S  FOR 

P O S T I N G  O F  SIGNS T O  P R O H I B I T  TRESPASS. THIS L A N G U A G E  HAS BEEN 

P R E V I O U S L Y  P R O POSED BY S E A L A S K A  IN ITS E A R L I E R  COMMENTS R E G A R D I N G  

HB 198.

W E  F E E L  THAT THIS  NEW D RAFT OF HB 198 P R E S ERVES T H E  SAME 

CONCERNS A D D R E S S E D  IN T H E  EARLIER V E R S I O N  OF H B  198. HOWEVER, WE
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B E LIEVE T H A T  THIS V E R S I O N  IS M O R E  SUC CI N C T  A N D  CLEARER. IT 

R E S O LVES T H E  A M B I G U I T I E S  W H I C H  E X I S T E D  IN HB 198. WE E N C O URAGE 

THIS C OMMI T T E E  TO R E V I E W  THIS N E W  DRAFT A N D  A D O P T E D  IT AS THIS 

C O M M I T T E E ' S  S U B S T I T U T E  FOR H B  198.

T H A N K  YOU FOR Y O U R  T I M E  A N D  INTEREST.

ROBERT W. LOESCHER
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M a r c h  18, 1988

P e t e r  Goll
Al a s k a  State L e gislat ure 
P,0. Box V  (M.S. 3100)
Juneau, A l a s k a  99811

RE: Suppo rt of H.B. 198

D e a r  Peter:

B y  v i r t u e  of this letter, I a m  h ere by expressing m y  support for 
H o u s e  Bill 198. This bill, if passed into law, w o u l d  be of g r e a t  
b e n e f i t  to the private p r o p e r t y  owner. It comes at time w h e n  
problem s related to trespass are at a upsurge, and unaut h o r i z e d  
u s a g e  of one's p r i vat e p r o p e r t y  are ever-the-more increasing. T h e  
issue and consequences of tr espass have nev er been o pe nly d i s­
cussed, b ut rather set aside. As a result, trespass problems 
ha v e  grown out of p r o p o r t i o n  and furthermore, have been i n t e r­
pre t e d  by many to m e a n  perm is s i v e n e s s  rather than the opposite.

As a N a tive Corp or a t i o n  in charge of the m a n a g e m e n t  of m a n y  acres 
o f  land, we find, in m a n y  instances, unauthoriz ed uses of our 
lands by users who c o u l d n ' t  care less who owns w h a t  lands. The 
users seem to know that since the current trespass laws are so 
vague, and can be i nter preted differently, that e n f o r c e m e n t  w i l l  
b e  to a m i nimum or n ot at all. E v e n  the State T r o o p e r s  in c har ge 
o f  enforcement are reluctant to pursue instances o f  trespass.
T h e y  find themselves caught b e tween the individual(s) and the 
pr i v a t e  property owners, w h e r e  the latter must prove beyond a 
r e a s o n a b l e  doubt that trespass did occur. Until the proof is 
conveyed, it is either forgotten, neglected or i g n o r e d . ..but the 
d a m a g e  is already done. These problems associated w i t h  trespass 
w i l l  continue to arise until something is done. It wi ll never go 
away!

Again, for a private p r o p e r t y  owner with the m a n a g e m e n t  r e s pon si­
bil i t y  of many acres of land, trespass conf rontations can become 
v e r y  serious. A l t h o u g h  H.B. 198 is a long w a y  from ideal, we 
feel it is the most r easonable  first step toward rectifying the prob
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lem. A l t h o u g h  there are other desired features in this legisla­
tion, the m o s t  important part of this bill is the elimination of 
the legal l i a b i l i t y  of landowners for users who  use other "open 
lands" for recre a t i o n a l  purposes. It r e ally helps corporations 
in r e d ucing  their liability!

L e t  me say, in closing, that Ahtna, Inc., as a landowner, desires 
to have a bill such as H.B. 198 become law, as it does clarify to 
some degree w h a t  constitutes trespass along with other sections 
that c l ea rly assist private landowners in protecting their lands.

R e s p e c t f u l l y  submitted,

P r e s i d e n t

cc: L a n d  C o m m i ttee
Ray Craig, L a n d  Protection Officer 
Shareh o l d e r  Committe e Chairmen 
V i l l a g e  C o u ncil Presidents



February 16, 1988

The H o n o r a b l e  Lyman Hoffman 
Representative, District 25 
The H o n o r a b l e  J o h n  Sund 
Representative, Dist rict IB 
H ouse of R epres e n t a t i v e s  
c/o T h e  House J u d i c i a r y  Committee 
P.O. Box V
Juneau, A l a s k a  99811

Re: Hous e Bill 198 - "An A c t  R e l a t i n g  to the
Permissive and N o n p e r m i s s i v e  U s e  of Land"

Gentlemen:

S e a l a s k a  C or poration is the Regional N a t i v e  corpor a t i o n  
for s o u t h e a s t  Alaska. Sealaska owns a p p r o x i m a t e l y  493,000 
acres of land located t hroug hout s o u t h e a s t  Alaska. A lmost  
all of S e a l a s k a ' s  land is remote, unimproved, but acce ss i b l e  
by land, a i r  and water. As the m a j o r  p r i v a t e  landowner for 
for s o u t h e a s t  Alaska, Sealaska w o u l d  like t o  e x press its 
support for this legislation and o ffer the following comm ents 
with r egard to HB 198, "An Act R e l a t i n g  to the Permis sive and 
N o n p e r m i s s i v e  Use of Land."

U n d e r  the p r o v i s i o n  of the p r o p o s e d  Bill, Sealaska  would 
not be liable for injury or death if p e r m i s s i o n  w e r e  given 
for recreation al use, nor would Seala ska be liable for any 
injury or death if the property were unimproved. However, 
much of o u r  land co ntains logging roads used by Sealaska and 
others as par t of its timber harvesting. Many of these 
logging roads ha ve been put to bed, wit h c u l v e r t s  and b r i dges 
removed and  natural vegetat ion p e r m i t t e d  to g r o w  over these 
roads. As you may know, Seala ska is r e q u i r e d  to do this 
u nder the Alaska State Forest Practi ces Act, AS 41.17. 
T h o u g h  these roads are now abandoned, liability could attach. 
It is our impression that the intent of this l e gislation  is 
to e x c l u d e  liability under these circumstances, and Sealaska 
is o f f e r i n g  some suggested a m e n d m e n t s  to c o v e r  those 
concerns.

SEALASKA C O R P O R A T I O N  ONE Seai.i»*>n P<aM Junouu AinsKa 99801 1276 Phone|907|  5861512



F e b ru a ry  16 , 1988 - 2 -

T:»e intent of HB 198 is to c l a r i f y  for t h e  landowner, 
the d u t y  it owes to som eone w h o  enters u p o n  its land. 
S e cti on 1 of the current  v e r sion of H B  198 (CS for S p onsor 
S ubsti t u t e  for H B  198 (Judiciary), Bradley 2/3/88) ("CSSSHB 
198") provides ample protectio n to the lando w n e r  p r o v i d e d  
that the use of the land was recreational and w i t h o u t  
compensation. This encomp asses p e r m i s s i v e  use of the land, 
but does not include someone who is using the land w i tho ut 
permission.

T h e  o n l y  p r o t e c t i o n  a f f o r d e d  the l a n d o w n e r  from 
liability t o  a trespasser  is found in S e c t i o n  4 of the 
current  v e r si on of HB 198, w h i c h  m e r e l y  states tha t the 
landowner is not liable in tort to a trespasser. S e a l a s k a  
w o u l d  a s k  the Committee t o  compare this short p r o v i s i o n  with 
the p r o v i s i o n  found in Section 1 of that Bill. If no duty of 
care is owed to one using the land w i t h  permission, then no 
d u t y  should be owed to one using the land w i t h o u t  permission. 
This w ould be in accord w i t h  the c o m m o n  law p r i n c i p l e  that no 
du t y  of care is owed to a trespasser. Sealaska b e l i e v e s  that 
this p r i n ci ple should be clearly establ i s h e d  in th is Bill. 
To that end, Sealaska has drafted a s ubstitut e for S e c t i o n  3 
to be used in place of the c u rr ent S e ction 3 of C S SSH B 198 
for this purpose. A  copy of the p r o po sed am ending language 
is attached. The intent of the propo s e d  language is to 
sp e c i f i c a l l y  provide that no liability will a t t a c h  to a 
landowner if a t r e s p a s s e r  enters upon the land a nd is injured 
or killed.

S o m e  of Se alaska's lands are isolated tracts, e i t h e r  
surro u n d e d  b y  water or by f e d e r al/state-ow ned land. In such 
situations, access to Sealas k a ' s  land could be o b t a i n e d  
anywhere along the perimeter, t h ro ugh roads w h i c h  pass 
t h r ough federal or state-owned lands but d o  not enter 
Sealaska 's lands, or by an access i b l e  landing beach. U n d e r  
the p r o p o s e d  Section 7 of C S S S H B  198, S e a l aska would be 
pr o t e c t e d  from t r e s p a s s e r s  if it takes the steps of p o sting 
the p r o p e r t y  "at each roadway or a p p arent  way of access." 
However, it is p h y s i c a l l y  impossible for Sealaska to post 
notice at every conceivable access point. A b e t t e r  rule 
would be to require p o sting  at s p e c i f i c  known a c c e s s  points 
or along the p e r i m e t e r  at spec ified cardinal directions. To 
that end, S e a laska offers a p r o posed subst i t u t e  for S e c t i o n  7 
of C S S S H B  198, w h i c h  is enclosed for this C o m m i t t e e ' s  re view 
and use.

In sum, the burden  of liabil ity should lie with the 
tr e s p a s s e r  and not with the landowner. Therefore, it should 
be an act of trespass if entry if made upon the land of 
a n o t h e r  w i t h o u t  p e r m i s s i o n  regardles s of p o s t i n g  and
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li a b ility s h ould not be c o n t i n g e n t  upon p r o v i d i n g  notice of 
some p r o h i b i t i v e  act. H B  198 goes far to address these 
concerns. However, Sealaska b e l i e v e s  t h a t  the  enclosed 
s u b s t i t u t e d  s e c tions would further c l a r i f y  the legislature's  
intent r e g a rding p r o t e c t i o n  from u n p e r m i s s i v e  use of land and 
limiting l i a b i l i t y  for p e r m i s s i v e  use of land.

Sincerely,

S E A L A S K A  6  'ORATION

R o b e r t  W . b w e s c h e r  
S e n i o r  Vice President 
R e s o u r c e  M a n a g e m e n t

RWL/amt 
s \ r e p . l t r
Attachments: Propo s e d  substi t u t e  for S e c t i o n  3 

Propo s e d  substi t u t e  for S e ction  7 
cc/enc: Sen. J i m  Duncan

Sen. R i c h a r d  Eliason
Sen. Lloyd Jones
Rep. Peter  Goll
Rep. Ben G rus sendorf
Rep. Bill Hudson
Rep. R o b i n  T a y l o r
Rep. Fran Ulmer
Byron I. M a llot t
Sam Kito
J a n i e  Leask
J o h n  H a rtle
L arry Kimball
S t e p h e n  F. Sorensen, Esq.



A L A S K A  F E D E R A T I O N  OF NATIVES, INC 
1987 A N N U A L  C O N V E N T I O N

R E S O L U T I O N  NO. 87-12

T I T L E A N C S A  LA NDS T R E S P A S S

WHEREAS, the United S t a t e s  C o n g r e s s  recognized and transferred land
o w n e rship  of s p e c i f i c  land holding under the 1971 A N C S A  
Legislation; and

WHEREAS, sixteen (16) y e a r s  have passed and interim conveyanc e has
not yet b e e n  c o m p l e t e d  by the Department of Interior, to 
those A N C S A  L A N D S  to this day; and

WHEREAS, trespass by U.S. citizens, tourists, developers and the
general p u b l i c  occurs in and about the Native C orpor a t i o n  
regions on a d a i l y  b a s i s  for many different reasons 
unknown  to those A l a s k a  Native landowners and as time 
progress es this i n a d v e r t a n t  passage over and use of those 
private A N C S A  L A N D S  c a u s e s  concern to all involved.

N O W  THERE F O R E  BE IT R E S O L V E D  by the delegates to the 1987 annual
conven tion of- the A l a s k a  Feder a t i o n  of Natives, Inc. that 
e nforcement and c o m p l i a n c e  of trespass laws by the state 
and federal g o v e r n m e n t  on those A NCSA private lands begin 
today, and to s u p port HB 198 in the forthcoming
legislative session.

C O N V E N T I O N  ACTION: P A S SED
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J a n u a r y  27, 1988

Senator Johne Binkley 
A l a s k a  State Legislature 
P. 0. Box V 
Juneau,

' Dear

R e p r e sentative  L y m a n  Hoffman has notif ied the Federation 
that C o m m i t t e e  Chairman R e p r e s e n t a t i v e  John Sund has scheduled 
HB 198 (Permissive and N o n - P e r m i s s i v e  Use of Land) for hearings 
b e f o r e  the House J u d i c i a r y  C o m m i t t e e  for February  3 at 1:30 pm.

HB 198 is important to p r ivate  landowners in general. It is 
extremely important to N a t i v e  landowners w h o  have acquir ed large, 
r emot e h o l dings that w e r e  o p e n  to use and occupa ncy under earlier 
federal management.

HB 198 is but one e l e m e n t  g e n e r a t e d  b y  the efforts of state, 
federal and Native representatives, as members of the Alaska 
L a n d  Use Council, to resolve trespass and land m a n a g e m e n t  related 
issues. The bill focuses on the use o f  private land for recreational 
p urposes in exchange for relief, u n d e r  certain conditions, to the 
landow ner of liability.

The enclo s e d  AFN Resolu t i o n  No. 87-12 was p resented to and 
p a s s e d  by the entire 1987 Co nven t i o n  delegation. Such o v e rwh elming 
support indicates the importance o f  this bill to the Native 
c o m m u n i t y .

I r e spectiveful ly r e quest you r sup port of HB 198.

Thank you.

e nclosure

cc: Rep resentative  Hoff man

Integrity • Pride in Heritage • Progress
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J a n u a r y  27, 1988

Representati ve Henry Springer 
Alaska State L egisl ature 
P. 0. Box V 
Juneau, A l as ka 99811

Dear Represent Springer:

R e p r e sent ative L yman  Hoffman has n o t i f i e d  the Federation 
that C o m m i t t e e  C h a i r m a n  R e p r e s e n t a t i v e  John Stind has scheduled 
HB 198 (Permissive and N o n - P e r m i s s i v e  Use of Land) for hearings 
before the House J u d i c i a r y  C o m m i t t e e  for F e b r u a r y  3 at 1:30 pm.

HB 198 is import ant to private landown ers in general. It is 
extrem ely important to N ative l andowners who have acquired large, 
remote holdings that w e r e  open to use a n d  o c c u p a n c y  under earlier 
federal management.

H B  198 is b u t  one element g e n e r a t e d  by the efforts of state, 
federal and Nativ e representatives, as m e m b e r s  of the A l aska  
Land Use Council, to r e s o l v e  trespass a nd land m a n a g e m e n t  related 
issues. The bill focuses on the u s e  of private land for recreational 
purposes in exchange for relief, u n d e r  c e r t a i n  conditions, to the 
landowner of liability.

The enclosed AFN R e s o l u t i o n  No. 87-12 w a s  presented to and 
passed by the entire 1987 C o n v e n t i o n  delegation. Such over whelming 
support indicates the importance  of this bill to the Native 
community.

I r e s p e ctivef ully request your support of HB 198.

T h a n k  you.

President

enclosure

cc: Representativ e H o f f m a n t /

Integrity • Pride in Heritage • Progress



«
TRESPASS AND EASEMENT MANAGEMENT PROBLEMS ON NATIVE OWNED LANDS

Elizabeth  M .  LeBlanc 
C a l is ta  C orpora tion  -  Land <5c N atural R esources  D ept.  

503 E ast  S ixth  Avenue 
A n ch o rag e ,  A laska  99501

. ABSTRACT

Ever since Alaska Native co rp o ra t io n s  began to receive t itle  to  th e ir  lands, they 
have been faced with the ever increasing  prob lem  o f  t r e s p a s s .  The types o f  trespass  
and frequency of incidents  var ies  from reg ion  to reg io n .  This paper  will fam iliarize  
individuals with the trespass  problem since it  provides an overview o f  the trespass  
problem  and iden tif ies  forms o f  t re sp a s s  which a f f e c t  the ab il i ty  o f  government 
ag en c ies  to provide adequate p ro tec t io n  a g a in s t  t r e s p a s s .

INTRODUCTION

December 18 , 1971 is a  s ign ifican t d a te  fo r  the Native community in A laska . This 
d a te  marks the signing of the h i s to r ic  A laska Native Claims Sett lem ent Act 
(ANCSA). When C ongress passed ANCSA, i t  provided for the t r a n s f e r  of  million 
a c r e s  o f  land throughout Alaska to Native owned co rp o ra t io n s .  ANCSA crea ted  
several landlords , each o f  whom was concerned  with the disposition o f  the ir  land 
and the ac tiv i t ie s  upon i t .  During th e  p a s t  15 y e a rs  the s ta te  has been undergoing 
a  complex and o f te n  times confusing  p ro c ess  o f  land t r a n s f e r s  conveying federal 
ow nersh ip  o f  land to s ta te  and p riva te  i n t e r e s t s .  The changing p a t te rn s  of  land 
o w n e rsh ip ,  although m a jo r ,  seem pale irr the  face  of the many complex legal issues 
re su lt in g  from the changing land s ta tu s  ( e . g .  navigability  d e te rm in a tio n s ,  legal 
cha llenges  involving g ra n d fa th e r  r ig h ts ,  o v e r - s e le c t io n s ,  t re sp a ss  en fo rcem en t,  
e a s e m e n ts ,  e t c . )

A s a  re su l t  o f  the various land t r a n s f e r s ,  th e re  is a  g re a t  dea l o f  confusion in 
A laska  as to land s ta tu s  and the r ig h ts  a t ta c h e d  to land ow nersh ip .  Land that was 
av a ilab le  for public use one y ea r  is not av a i la b le  the nex t y e a r .  The s ituation has  
led to an increasing problem o f  t re sp a ss  on p r iv a te  land by the genera l  pub lic .  The 
pub lic  o f te n  fa ils  to re a l ize  tha t  the land conveyed to the Native corporations is 
p r iv a te  lan d ,  and does not rea l ize  that  even though these lands a r e  seemingly 
u n u se d ,  indeve loped ,  and largely unfenced and u n m arked ,  en try  onto the land could 
co n s t i tu te  t r e s p a s s .

Land conveyed to Native corporations is p r iv a te  p ro p e r ty  and as  such enjoys all the 
r ig h ts  and p ro tec tion  due  an individual o w n e r .  L hfo r tuna te ly1,** p ro tec t ing  Native 
owned land from unauthorized use am. e n t r y  by the public is becoming a  serious 
problem  for the Native corpora tions  and has  varying c o n s e q u e n t s .  As with any 
p r iv a te  landowner, the Native co rpo ra t ions  a r e  experienc ing  an infringem ent on the ir  
ow nersh ip  r ig h ts .  The p ro tec t io n  once a f fo rd e d  to these  lands through th e ir  remote 
loca tion  and inaccessib ility  is  rapidly d im inish ing  a s  A la s k a 's  non-N ative  ru ra l  
population g row s,  as easem ent re se rv a t io n s  provide increased  access  to remote 
a r e a s ,  and as com petition  for the land and i ts  re so u rces  in te n s i f ie s .

There  a r e  two principal c a teg o r ie s  o f  u n au tho rized  u se .

1 .  C asual use whereby an individual s t r a y s  from ad jacen t public land o r  
e a s e m e n ts .  This type o f  use g en e ra l ly  o c c u rs  w ithout a  perm it o r  l icense , 
while an individual is hunting , f ish in g ,  h ik in g ,  cam p in g ,  e t c .  These forms of



t r e s p a s s  a r e  usually in ad v er ten t ,  bu t  over a  period o f  time may adversely 
im pact subsistence o r  Native l i f e s ty le s .  Although these a c t iv i t i e s  do not c rea te  
im mediate  p roblem s, there  is the possib ility  that they will s ign ifican tly  impact 
land management policies o r  c r e a te  a  possessory r ig h t ,  if ignored .

2 .  Unauthorized use whereby an individual dam ages the land o r  removes resources 
found on the land thereby a f fe c t in g  the economic base o f  a Native co rp o ra t io n .  
Such ac tiv i t ie s  may include cu tting  t im ber ,  illegal exp lo ra tion  for m inerals  or 
removal o f  sand and g ra v e ly

The t re sp a s s  problem is d i f f ic u l t  to handle because  Native land holdings . ;n 
rem ote  and cover vast undeveloped a rea s  which a re  no t always eas ily  access . . .  by 
th e  land owner o r  its  m anagers .  Soir« o f  the t re sp a ss  problem s a r e  endemic to any 
la rge  t r a c t  o f  undeveloped land; o th e rs  have been p re c ip i ta te d  by the massive 
change in the S t a t e ' s  land s ta tu s  that  has o ccu rred  in re cen t  y ea rs  and is still  
o c c u r r in g .  The trespass  p rob lem , however, is not confined to land owned solely by 
Native co rp o ra t io n s ,  nor is the problem limited to rem ote a r e a s  o f  the s t a t e .  O ther  
p r iv a te  landowners, in p a r t ic u la r ,  those in the Kenai Peninsula and the 
M atanuska -S usitna  Borough a r e  also experiencing t re s p a s s  problem s due to rapid 
growth and increased recrea tiona l u se .

TYPES OF TRESPASS

Native co rp o ra t io n s  a r e  experiencing several forms o f  t re sp a ss  on th e ir  lands. Most 
in s tan ces  of t re sp ass  a re  in ad v e r ten t ,  bu t many times the t re sp ass  is intentional and 
cau ses  s ign if ican t  harm  to the landowner.

T respass  Resulting From Misuse o f  Public Easements
In the S ta te  o f  Alaska th ere  a r e  many types o f  e a s e m e n ts ,  including tra i ls  o f  
varying w id ths ,  public r ig h ts -o f - w a y ,  s i te  easem ents  for vehicle p ark in g ,  temporary 
cam ping , and loading and unloading o f  supplies,  u t i l i ty  ea se m e n ts ,  ra ilroad  r ig h ts -  
o f - w a y ,  section line easem ents  and easem ents  for communication sy s tem s,  oil and 
gas  a c t iv i t i e s ,  e t c .

Although there a r e  many types of ea sem en ts ,  the m isuse o f  ANCSA 1 7(b )  easem ents  
is  o f  p a r t ic u la r  concern  to Native landowners since these ea sem en ts  were reserved 
only  on Native corporation  lan d .  ANCSA 1 7 (b )  e a sem en ts  now encumber vast 
am ounts  o f  Native corporation land and go largely unm anaged . Under Section 17(b) 
o f  ANCSA, the S ecre tary  o f  In te r io r  was au tho rized  to re se rve  public easem ents 
a c ro s s  land se lec ted  by Native co rpora t ions  pursuan t to ANCSA. The purpose of 
these  easem en ts  is to provide public ac cess  to publicly owned land and major 
w a te rw a y s .  These easem ents  w ere  to be reserved so tha t  th e i r  impact on the
Native c u l tu r e ,  l i fes ty le  and subsis tence  re sources  was m in im ized .  ANCSA 1 7(b )  
e a sem en ts  a re  for a spec if ic  u s e ,  location arid size and they’ may be used only for 
a  sp ec if ic  purpose which is described  in a  c o r p o r a t io n 's  in terim  conveyance 
d o cu m en ts .  For exam ple , many 1 7 (b )  easem en ts  a r e  limited to w in te r - u s e  an d ,  
t h e r e f o r e ,  cannot be used a t  o th e r  times o f  the y e a r .  Section 1 7 (b )  o f  ANCSA 
d o es  not give the public the right to use Native lands for re c re a t io n a l  pu rposes;  it 
on ly  provides access  to public rec rea t iona l  a r e a s .  All too o f t e n ,  the public 
m isunders tands  the purpose o f  the 1 7 (b )  easem ent o r  that the use  o f  the easement 
is  regulated  by law , thereby fa iling  to rea l ize  tha t  the land underlying the
easem en t is p rivate  property  and should be  re spec ted  a s  such .

A key fa c to r  contributing to the trespass  problem is the absence  o f  a program for
managing and p ro tec t ing  17 (b )  easem en ts  ag a in s t  m isu se .  The various federal and
s ta te  agencies  have been unable to implement regu la t ions  for easem ent management 
because  each agency is faced with vastly d i f f e r e n t  o b je c t iv e s .  Although federal



ag en c ies  within the Departm ent o f  In te r io r  a r e  p e rm i t te d ,  within es tab lished  
g u id e l in e s ,  to adopt th e ir  own procedures  for 1 7 (b )  ea sem en t  m anagem ent,  s ta te  
and o th e r  federal agenc ies  a re  not bound by these g u id e l in e s .  C onsequen tly ,  federal 
and s t a t e  agencies  a r e  re lu c tan t  to manage public use o f  the 1 7 (b )  e a s e m e n ts ,  
c i t in g  lack of legal au thority  and funding.

Under ex is ting  polic ies  and p rac t ices  there  is no way for the public to know when 
o r  if they a r e  trespassing  on p rivate  land. In most a r e a s ,  th e re  a re  no ind ica to rs  
o f  p r iv a te  ownership ( i . e . ,  signs o r  fences) which identify  th e  location o f  17(b) 
e a sem en ts  o r  p roperty  boundaries for private  owned land. F u r th e rm o re ,  th e re  is no 
single agency or source ( i . e . ,  m ap , b ro c h u re ,  gu idebook, e t c . )  to which the 
public may go for inform ation about land ow nersh ip  and land s t a tu s ,  including the 
location  o f  private  land, permissible a c t iv i t ie s  on ea se m e n ts ,  and laws concern ing  
t re s p a s s  and public use of undeveloped land.

Perhaps the most bo thersom e and complex t re sp ass  problem is the misuse o r  no n -u se  
o f  1 7 (b )  e a sem en ts .  In most in s tan ces ,  the public is not aw are  that the ea sem en ts  
e x i s t ,  so noncompliance is a common o c c u r re n c e .  I t  is very easy  for individuals to 
s tray  beyond the boundaries o f  the easem ents  because  the re  a r e  no signs o r  
m arkings on the ground delinea ting  easem ent lo ca t io n .  This re su lts  in a high 
incidence o f  t r e s p a s s ,  much of which is inadvertent o r  u n in ten t io n a l .  H owever, the 
m ost troublesome problem is th a t  the public uses the easem en t for purposes  o th e r  
than what was designated  in the interim  <-onveyance docum en t.  For ex am p le ,  25 
f t .  w in ter  tra ils  a r e  used as summer haul roads o r  one a c re  site  ea sem en ts  a r e  
used for long-term  cam ping . These s itua tions  a re  d i f f ic u l t  to m onitor because  the 
Native landowner, usually a village co rp o ra t io n ,  is not aw a re  of the p ro ced u res  
pe r ta in ing  to the management o f  1 7 (b )  e a sem en ts ,  nor does the co rp o ra t io n  kiiow 
the  e x a c t  location o f  the easem ent on i ts  land.

%
The location o f  a  1 7 (b )  easem ent is  obviously an im portan t fa c to r  in easem ent 
management and tre sp ass  en fo rcem en t.  Since the ea sem en ts  a r e  on p r iva te  lan d ,  th« 
s ta te  o f  A la s k a 's  t re sp a ss  laws a re  in e f f e c t .  This c r e a te s  a  d i f f ic u l t  s i tua t ion  
because  the s t a t e ' s  cr im inal law on tre sp ass  cannot be  held to apply in most 
in s tan ces  of t re sp ass  occu rr ing  o f f  17(b) e a s e m e n ts .  The law exc ludes  from 
crim inal t respass  any en try  upon unimproved land where th e re  is no m a rk e r ,  sign o r  
fence indicating a  prohibition ag a in s t  such in t ru s io n .*  As the s ta tu te  is now 
w r i t t e n ,  it encourages and perm its  casual t re sp a ss  on p r iv a te  land , r a th e r  than 
preventing  i t .  The law cu rren t ly  sanctions this type o f  ac tiv i ty  so long as  an 
individual is not intending to commit a  cr im e and the land is unused and u n fe n ced ,  
o r  the individual using the land has not been advised by the land owner th a t  the 
land is indeed p rivate  land .  I t  should be remembered that  inany casual t r e s p a s s e r s  
c a r ry  guns for b ea r  p ro tec tion  o r  hun ting .  I t  is not an enviable position for a 
village land m anager ,  who has no law en forcem ent t ra in ing  or au th o r i ty  to approach  
th ese  individuals to inform them that they a r e  t re sp a ss in g .

T respass  o f f  a Navigable Waterbody
Problem s of trespass  o ccu rr ing  o f f  o f  navigable w ate rbod ies  a r e  s im ila r’ to those 
asso c ia ted  with t re sp ass  o f f  1 7 (b )  e a sem en ts .  The p rob lem , how ever,  has  been 
compounded because there  a re  d isag reem en ts  about where the boundary o f  the 
uplands is located along navigable w a te rb o d ies .  T yp ica lly ,  uplands a re  def ined  a s  
th a t  land above the mean high w a te r  m ark ;  the s t a t e ,  how ever ,  tends to view the 
dem arca t ion  more l ib e ra l ly .  In any ev en t ,  the tre sp ass  problem usually  involves 
people boating up a  river o r  flying in by f loat plane and then using the uplands 
along the shoreline of the navigable waterbody for re c rea t io n a l  purposes such a s  
cam ping , fishing, hun ting , firewood ga ther ing  or o th e r  incidenta l  a c t iv i t i e s .

*  AS 1 1 .< (6 .35 0



I t  is n ea r ly  im possible to p rosecu te  these types o f  t r e s p a s s  b ecau se  s ta te  law 
c u r ren t ly  requ ires  the land to be posted b efo re  a law en fo rce m e n t  o f f ic e r  can take 
ac tio n  on a t re s p a s s  v io la tion . Under the law, such a  minimal in trusion  upon the 
land is not a c r im in a l  o f fen se  unless reasonable no tice  is p rov ided .  However, it is 
d i f f ic u l t  for the v illage co rpora t ions  to comply with the law and provide adequate 
no tice  a long rivers  o r  lakes since many a re  inholdings on Native co rpora t ion  land. 
In most c a s e s ,  posting signs forbidding tre sp ass  canno t be done w i t lo u t  g iea t  
expense o r  d i f f icu l ty  to  the large landowner.

t
R ecrea t io n a l  T respass
A large number of t re sp a ss  ac tions  may be desc r ib ed  as " r e c re a t io n a l  t r e s p a s s . "  
This type o f  t r e s p a s s  usually involves a  o n e - t im e  s i tu a t io n  where individuals stray 
on to  Native co rp o ra t io n  lands from adjacent public lands o r  1 7 (b )  ea sem en ts  ana 
then camp o v e rn ig h t ,  go h ik ing, fish ing , hun ting ,  t rap p in g ,  g a th e r  firewood or do a 
wide a r r a y  o f  s im ila r  a c t iv i t i e s .  Many of these  t re sp a ss  o c c u rre n c e s  seem to be 
inadverten t and ap p ea r  to o cc u r  because the public does  not have adequate 
inform ation about the use o f  1 7 (b )  easem ents o r  land ow nership  p a t t e r n s .

Due to the  vast am ount of p r iva te  land in Alaska and the rem ote  location o f  much 
o f  the land , it is q u i te  possible that there  a r e  improvements on the land for which 
a landowner has  no ac tua l  knowledge. Although AS 0 9 . 4 5 . 7 9 5  provides liability 
p ro tec t io n  ag a in s t  in juries  received by tre sp asse rs  on unimproved and apparently  
unused land ,  no l iab ili ty  p ro tec t ion  is provided to the landowner fo r  those s i tua tions  
involving unknown im provem ents,  such a s  mine s h a f t s ,  g ravel p i t s ,  old abandoned 
cab in s ,  and old ro a d s ,  t r a i l s  and a i r s t r ip s .  Under the p re se n t  law , it is quite 
possible for a t r e s p a s s e r  to sue a  landowner fo r in ju ries  received while trespass ing  
on p rivate  land if any of these improvements a r e  p re sen t  in these s i tu a t io n s .  The 
co u r ts  typ ically  exam ine the n a tu re  of the im provem ent,  the co s t  o f  removing the 
im provem ent, the lan d o w n e r 's  l ik e l in e s s , and ac tu a l  knowledge o f  the im provem en t 's  
e x is te n c e ,  and the ex ten t  to which the improvement can be considered  an a t t ra c t iv e  
nu isan ce .  In those c a s e s  involving a t respass  a c t io n ,  the c o u r ts  in o th e r  s ta te s  have 
held  that a landowner owes a minimum o f  c a re  to a t r e s p a s s e r .*  Since A laska has 
alm ost no ca se  law dealing with trespass  o r  wrongful d ea th  o r  injury ot a 
t r e s p a s s e r ,  it is possib le  that a  private  landowner could be held liable in a 
personal injury suit involving a t re sp a s se r  on unimproved lands .

The size of the land a r e a ,  d u ra t io n ,  impact and in te n t ,  all to one d eg ree  or
ano ther  de term ine  how severe a  t re sp ass  ac tiv ity  may b e .  Not a l l  t re sp ass  ac tions 
a r e  equally s ev e re ,  no r  a r e  they all harm less  a c t iv i t i e s .  I t  is im portant to note
there  is a  s ign if ican t  d if fe re n c e  between an individual hiking a c ro s s  the land and a 
"D -3  c a t "  crossing  the land . A bulldozer c rossing  the tundra only one time can 
cause  severe su r fa c e  d eg rad a t io n ,  whereas a  cam per may cau se  no perm anent 
dam age . However, the p o ten tia l  for damages by the cam per from f i re  and l i t te r  
a r e  ever p re sen t  reg a rd le ss  o f  the type ,  ex ten t  and frequency !<rf the unauthorized 
u s e .  F u r th e rm o re ,  th e re  is the ever p resen t possib il i ty  th a t  h is to r ic a l  s i te s  and 
ce m e te r ie s  may be damaged o r  looted by the casual t r e s p a s s e r .  This s i tua t ion  is 
m ost common on Native land.

Unauthorized Use of Land and Natural Resources
Unauthorized use  o f  land and n a tu ra l  resources  usually re su l t s  in a  loss of  revenue
to the Native c o rp o ra t io n .  In some c a s e s ,  physical dam age to the land i t s e l f  may 
o c c u r .  Over a long period o f  t im e ,  removal o f  valuable re so u rce s  through gravel 
e x t r a c t io n ,  gold m in ing ,  cu t t ing  o f  t im ber ,  o r  even ex tensive  fishing and hunting 
can s ignificantly  impact the economic viability of  a Native co rpo ra t ion  and its

* LeBlanc, E . M . ,  "Sect ion-by-Sec cion Analysis -  HB 6 6 0 , "  A p r i l ,  19S6, 
unpublished re p o r t  to the S ta te  of  Alaska L eg is la tu re .



individual shareho lders .  The hun ting  and fishing issue is p a r t ic u la r ly  sensitive in 
those  a rea s  dependent on subsis tence  a c t iv i t ie s  o r  dependent on com m ercial fishing 
along r iv e rs .

Although most o f  these tre sp ass  a c t iv i t i e s  re su lt  only in a loss o f  revenue ,  they 
can c r e a te  a possessory  right if ig n o red .  F ish e rm en ,  t r a p p e r s ,  m in e rs ,  e t c . ,  have 
b u il t  s tru c tu re s  o f  varying types  on Native owned lands .  Some o f  these  people
moved onto the land p rio r  to the passage  o f  ANCSA in -1971 , but did not file the
p ro p e r  paperwork to es tab lish  th e i r  re s idence  o r  a c t iv i ty .  In the absence of these  
r e c o rd s ,  they appear to have no "valid ex is t ing  r ig h t"  under ANCSA and h en c e ,  may 
be trespassing unless they have occupancy  righ ts  under Section 1 4 (c )  o f  ANCSA. 
O th e r s  who moved onto the lands a f t e r  ANCSA a r e  in a  s im ila r ,  but less d e fens ib le  
p o s i t io n .  In add ition ,  h is to r ica l  roads and t ra i ls  which were not reserved by 1 7 (b )  
easem en ts  a re  p re sen t  on Native co rp o ra t io n  lan d .  Continued use of these  r ig h t s -
o f -w a y  by the public could lead to the c re a t io n  of a  p re sc r ip t iv e  easm ent a c ro s s
the c o r p o ra t io n 's  land. Should th is  type o f  t re sp a s s  go uncha llenged , it may lead 
to an eventual claim o f  adverse  possession  ag a in s t  a Native c o r p o ra t io n 's  lands or 
the creation  of an additional ea sem en t which will re su l t  in an ac tua l  loss of land .

Geological and Geophysical T respass
In recen t y ea rs ,  Native co rp o ra t io n s  have d iscovered  th a t  illegal geologic explora tion  
ac t iv i t ie s  have been occurring  on th e ir  l a n d .  In these s i tu a t io n s ,  m ineral exp lo ra tion  
companies have gone onto o r  flown over regional and village co rp o ra t io n  land to 
conduct geologic exploration  a c t iv i t i e s  w ithout the perm ission o f  the subsu rface  
o w n e r .  In the Lower 4S , these a c t iv i t ie s  a r e  a recognized  form o f  t re sp a ss  and a re  
considered to be a to r t  known as  wrongful ap p ro p r ia t io n  of the right to exp lo re  for 
a re so u rce .*  The co u r ts  have recognized a  lan d o w n e r 's  right of  recovery aga inst  a 
geophysical exp lo re r  who e n te r s  upon land w ithout a u ’hori ty  and conducts  a 
geophysical survey . Damages have been aw arded to a  landowner for geophysical 
t re sp a ss  based on ac tu a l  su rface  d am ag e s ,  on loss of the  exp lo ra t ion  r ig h ts ,  and on 
loss of  the leasing va lu e .*

In the case  of a  geophysical t r e s p a s s ,  physical harm  to the p rope rty  is usually only 
o f  minor consequence because m odem  surveying m ethods cau se  l i t t le  or no physical 
damage to the land. C onseq u en tly , the g r e a te s t  concern  o f  a  landowner is not 
damage to land, but the loss o f  prospective  econom ic ad v a n ta g es .  A lan d o w n e r 's  
m ajor losses occur  when in fo rm ation  regard ing  the m ineral e s ta te  is 
m isap p ro p r ia ted .  The landowner is then deprived o f  a valuable explora tion  r ig h t ,  and 
if the survey tends to d em o n s tra te  that the  land is valueless for m ineral 
developm ent, a landowner may be denied the o p portun ity  to lease o r  sell his righ ts  
to the mineral e s t a t e ,  thereby denying the  landowner any p ro f i t s  and placing nim in 
an unequal bargaining posi t ion .

PROBLEMS RELATIVE TO ENFORCEMENT AND PROSECUTION O F TRESPASS

T respass  in its  many asp ec ts  is a  problem that im pacts  a l l  p r iva te  landowners in 
A lask a ,  whether they be a  Native corpora t ion  o r  a h o m e s te a d e r .  I t  is a  problem 
which must be addressed  on a  s ta tew ide  bas is  in o rd e r  to resolve the fundamental 
issues  of law and public re sp o n sib i l i ty .

Jurisd ic tion  for Trespass  Enforcem ent
While the division o f  responsib il i ty  betw een the s t a t e  and federa l  government 
re la t iv e  to t re sp ass  seems c l e a r ,  ac tua l  d e te rm in a tio n  o f  responsib il i ty  is usually 
com plicated because o f  the changing land s t a tu s .  There is no d isag reem en t that

* LeBlanc, E . M . ,  " S e c t io n -b y -S ec t io n  A nalysis  -  HB 6 6 0 , "  April 1936 , 
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fe d e ra l  agencies a re  responsible  for t re sp a s s  en forcem ent on Native land during  the 
w ith d raw a l ,  selection and ad jud ica tion  p r o c e s s e s .  H ow ever,  on ce  t i t le  is 
t r a n s f e r r e d  by interim conveyance ,  such land is considered p r iv a te  lan d ,  subject
only  to completion of a su rv e y .  At th is  p o in t ,  Native co rp o ra t io n  land fa lls  under 
th e  S ta te  of A la s k a 's  ju r isd ic t io n .  Since it is p rivate  land , it is the s t a t e ' s
responsib il i ty  to provide law e n fo rc e m e n t  and respond to t r e s p a s s  co m p la in ts  and if 
n ec e ssa ry  prosecute t r e s p a s s e r s .

The m ost d if f icu l t  s i tu a t io n ,  how ever ,  is determ ining who is re sponsib le  for 
t r e s p a s s  situations involving the  m isuse  o f  1 7 (b )  e a sem en ts .  In those s i tu a t io n s  
w here  the easem ent user s t ra y s  from the 1 7 (b )  easem ent onto adjoining lan d ,  the 
t r e s p a s s  is on the p roperty  r ig h ts  o f  the private  land o w n e r .  T h e r e f o r e ,  the 
responsibility  for any ac tio n  r e s ts  w ith  the owner because  it is a  t r e s p a s s  on the 
c o r p o ra t io n 's  property r i g h t s .  F u r th e rm o re ,  if an easem en t user  u t i l iz e s  lana
within .he 17(b) easem ent for purposes  o th e r  than what was spec if ied  for that  
e a s e m e n t ,  but does not o b s t r u c t  o r  dam age the easem ent ( e . g .  overn igh t c a m p n g  
on a  17(b) e a s e m e n t) ,  the underly ing  landowner must take  ac t io n  on :ne 
unauthorized u se .  The excep tion  is when damage or obs truc t ion  to the 1 7 (bT 
easem en t o c c u rs .  In this s i tu a t io n ,  the easem ent holder (ELM o r  o th e r  governm ental 
agency) is responsible fo r  taking ac t io n  because  actual in te r fe re n c e  o r  dam age to
the easem ent i tse lf  has o c c u r r e d .

I t  is d i f f ic u l t  for private landowners to ge t  s ta te  o f f ic ia ls  to aggressive ly  p ro se cu te  
those cases  involving t re s p a s s  on p r iv a te  land. The various law en fo rcem en t  
agenc ies  by and large do not view t re s p a s s  as  a major c r im e ,  consequently  l i t t le  :s 
done to en fo rce  the s t a t e ' s  t r e s p a s s  law s, even when requested  to do so by a 
landowner experiencing t re s p a s s  p ro b lem s .  However, more f r e q u e n t ly ,  ag en c ies  
responsible  for trespass  en fo rcem en t  take no ac tion  whatsoever on repo rted  t re sp a ss  
v io la t ions ,  e i th e r  due to lack o f  t im e ,  funding o r  manpower.

Lack o f  Surveys on Conveyed Land and 1 7 (b )  Easements
A po ten tia l  stumbling block to e f f e c t iv e  en fo rcem en t ag a in s t  t r e s p a s s  lies in the 
lack o f  identifiab le  boundaries o f  the  p rope rty  and ea sem en ts .  Since the m ajority  o f  
th e  land which has been conveyed to Native co rpora t ions  is not ye t  surveyed , th e re  
is  the possibility tha t  some ins tances  o f  t re sp a ss  a re  o ccu rr ing  on the periphery  o f  
Native corporation land. C o nsequen tly ,  th e re  may b e  ca ses  w here  leg i t im a te  
ques t ions  will a r ise  as to w he ther  an alleged  tre sp ass  d id ,  in f a c t ,  o c c u r ,  In those 
s i tu a t io n s ,  the only way to s e t t l e  the d ispu te  is to have the a r e a  in question  
su rv ey ed .

A s long as Native corporation  land rem ains  unsurveyed, it  will be d i f f ic u l t  to make 
a  c le a r  determ ination as  to w he the r  o r  not a  t resp ass  did o c c u r .  Without such a 
d e te rm in a tio n ,  prosecutors  may ac tu a l ly  d ec lin e  to p rosecu te  t r e s p a s s  c a s e s .  Tne 
need to determ ine boundaries p r io r  to p rosecu ting  tre sp ass  c a se s  p laces  an undue 
burden on Native co rpo ra t ions  and subs tan tia l ly  inc reases  the co s ts  a s so c ia te d  with 
t re s p a s s  enforcement and p ro se c u t io n .

S ta tu to ry  Issues
The in itia l determination o f  w he ther to pursue  a civil o r  cr im inal ac t io n  aga ins t  a 
t re s p a s s  is usually made on a  c a s e - b y - o a s e  basis by the  a f f e c te d  Native 
co rp o ra t io n .  In determ ining which c a s e s  to  p rosecu te  the gu ideline  is usually  
i n te n t - -w a s  it inadvertent o r  d e l ib e r a te  and is the impact minimal o r  p ro fo u n d .  
C learly  any use of the land which can lead to a  claim o f  adverse  possess ion  o r  a 
p re sc r ip t iv e  easem ent,  thereby  jeopard iz ing  o r  diminishing a Native c o r p o r a t i o n 's  
ow nersh ip  rights is a  s i tua tion  which ju s t i f ie s  pursuing a  t re sp ass  a c t io n .

The prim ary problem asso c ia te d  with  t r e s p a s s  enforcem ent is the s ta tu to ry  
requ irem ent that notice ag a in s t  t r e s p a s s  be  "given by posting in a  reasonably  
conspicuous manner" (AS 11 . 4 6 . 3 5 0 ) .  The posting requirem ent is ambiguous s ince 
the def in it ion  o f  "a  reasonably  conspicuous m anner"  is sub jec t  to varied



i n t e r p r e t a t io n s .  In m ost s ituations under the p re se n t  law , posting is in te rp re ted  to 
m ean  th a t  the land m ust be posted a t  f requen t in te rv a ls ,  i . e . ,  every 100 fee t  
a lo n g  a l l  ex te r io r  p roperty  boundaries including lake and river e d g e s .  Given the 
vas tn ess  o f  Native c o rp o ra t io n s '  land ho ld ings ,  th is  requirem ent for posting or 
fenc ing  is u n re a l i s t i c .  The p resen t  law leaves every th ing  to in te rp re ta t io n .  This can 
lead to co n f l ic t  between a  landowner and the law en fo rcem en t o f f ic e r  and 
p r o s e c u to r .  A lan d o w n e r 's  in te rp re ta t io n  o f  th e  minimum posting requirem ent may 
re s u l t  in the land owner not posting h is  land su f f ic ie n t ly  to sa t is fy  law en fo rcem en t 
o f f i c e r s  o r  p ro s e c u to r s .  For exam ple ,  under a  s t r i c t  in te rp re ta t io n  of the law, if a 
f lo a t  p lane lands on a lake o r  r iver  inside a  p r iva te  lan d o w n e r 's  p rope rty  
b o u n d a r ie s ,  the  land would not be considered  to be posted "in  a  reasonably  
consp icuous m a n n e r ,"  if signs w ere  posted only on the p r o p e r t y ' s  e x te r io r  
b o u n d a r ie s .  To be considered adequate ly  p o s te d ,  the co u r ts  could in te rp re t  the law 
to  mean that signs have to be posted along the shores o f  all  in te r io r  lakes and 
r iv e r s .

As it now s tan d s ,  p rivate  landowners a r e  unable to gain a s s is ta n c e  from the s ta te  
c r im in a l  p rocess  even if there  is a  f lag ran t  and purposefu l instance o f  t re sp a ss  if 
th e  landowner has not met the posting re q u irem en ts .  Private landowners with large 
t r a c t s  o f  land m ust post l i te ra l ly  hundreds and thousands of signs to m eet tne 
l e t t e r  o f  the law . This is a  very expensive and burdensome requirem ent tor 
landow ners .  The law does not co n s id er  the uniqueness o f  Native land ow nersh ip  
p a t t e r n s  (v as t  t r a c t s  of undeveloped p rivate  l a n d ) .  In f a c t ,  in many a rea s  o :  the 
s t a t e ,  it is impossible for landowners to pos t  signs simply because  there  a r e  no 
t r e e s  on which to a t ta c h  "no tresp ass in g "  s ig n s .

I t  is d i f f ic u l t  to keep  all p rivate  lands adequately  posted in remote a re a s  b ecause  
signs w ea ther  and people constan tly  vandalize them . As it is now w r i t t e n ,  me 
s t a t e ' s  posting requirem ent for la rge  land a r e a s ,  such as  those owned by the Native 
co rp o ra t io n s ,  is u n re a l is t ic  and in '  many ins tances  cannot be impieme-v.ec 
economically  o r  p ra c t ic a l ly  by the la rg e  landow ners .

A no ther  problem asso c ia ted  with p rosecution  o f  t r e s p a s s  cases  lies with the S ta te  
C rim ina l Code which def ines  t re sp a s s  re la t ive  " to  in ten t to commit a c r im e "  Tr.e 
revised Criminal Code provides tha t  " a  p e r so n ,  who without intent to com m it a 
c r im e  on the land, en te rs  o r  remains upon unimproved and apparently  unused land, 
which is n e i th e r  fenced nor o th e rw ise  enclosed in a manner designed to exclude 
in t ru d e r s ,  is privileged to do s o , (em phasis  added) u n le ss ;  1) no tice ag a in s t  
t r e s p a s s  is personally  communicated to th a t  person by the owner of the lane or 
some au thorized  p e rso n ;  o r  2 )  no tice  ag a in s t  t re sp a ss  is given by posting  in a 
reasonably  conspicuous manner under the c i r c u m s ta n c e s ." *

For the most p a r t ,  A la s k a 's  s ta tu te s  a r e  sub jec t  to varying in te rp re ta t io n  and p lace 
the burden o f  p roof that t re sp a s s  has  o cc u rre d  on the landow ner.  As it now 
s ta n d s ,  the s ta tu te  may be in te rp re ted  in a  m anner which will permit a  person  to 
e n te r  on p r iva te  land to go h u n t in g ,  f ish ing ,  cam ping ,  p rospecting ,  e t c . ,  so long 
as  the person is not intending to commit a  c r im e and the land is m u s e d ,  u n fe n c e d ,  
and no one advises  the user  to the c o n t r a ry .  The s ta tu te  r e f le c ts  the philosophy 
th a t  if a landowner wants to exclude in t ru d e r s ,  the landowner should be  solely 
responsible  for taking steps to do s o .  The e n t i r e  burden o f  p ro tec t ing  o n e ' s  lands 
is  thereby  placed on the landow ner.

In sum m ary, it  is d i f f ic u l t  for Native co rpo ra t ions  to ge t  federa l  and s ta te  
o f f ic ia l s  to aggressively  p rosecu te  those c a se s  involving casual t re sp ass  on Native
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la n d s .  In th e ir  p re sen t  form, the A la s k a 's  s t a tu t e s  a r e  very vague as to what
c o n s t i tu te s  t r e s p a s s ,  consequently they do not provide p rivate  land owners with 
ad e q u a te  p ro tec t io n  aga ins t  t respasses  nor does  it  a l low  for the prosecution of 
t r e s p a s s  even though the landow ner 's  r igh ts  may have been infringed upon. The 
c r im in a l  code is no t  an e ffec tive  tool for d ea l in g  with t re sp ass  simply because
p e o p le ,  by and l a rg e ,  do not view tre sp ass  as  som ething which should be punished 
by c r im in a l  s t a t u t e s .  This is in s ign ifican t c o n t r a s t  to the lower 48 where several 
s t a t e s  make i t  a  c r im e  to hunt on p r iva te  land if the hun ter  has not gotten 
perm iss ion  from  the landowner befo reh an d .*

I

When se lec t in g  t re sp a ss  cases  for prosecution c a r e  must be taken to d i f fe re n t ia te  
be tw een  a c t s  which a r e  fundamentally civil in n a tu r e  and those which co n s t i tu te  
c r im in a l  t r e s p a s s .  I t  is no t reasonable to e x p e c t  th a t  a l l  t re sp ass  o ffen ses  will be 
p ro se cu ted  a s  cr im inal a c t io n s .  I t  is im portan t to  n o te ,  however, that a civil 
a c tio n  is  usually  no t a  very sa t is fac to ry  remedy b ec au se  it is expensive for the
p r iv a te  landowner to h ire  atto rneys to file  the ac t io n  and there  is no ce r ta in ty  of
recover ing  m ore  than nominal amounts for d a m a g e s .  Unless s ta te  t respass  laws a re  
am ended so tha t  the enormous evidentiary burden  placed on the landowner is 
rem oved , the m ajority  of t respass  ac tiv i t ies  will rem ain  unabated and will continue 
to b e  d i f f i c u l t  to p ro s e c u te .

TRESPASS AND EASEMENT MANAGEMENT POLICIES

T here  have been and will continue to be times when the uniqueness of each Native 
c o r p o r a t i o n 's  land management style and s i tua t ion  m anda tes  a  trespass  policy which 
may d i f f e r  from th a t  o f  o ther  co rp o ra t io n s .  In f a c t ,  th e re  a r e  numerous possible 
w ays to ad d re ss  the extensive trespass  issue from both the Native corporation  and 
public  agency p e rsp ec t iv e .

%

Native C orpora tion  Land Management Fblicies and P ra c t ic e s
R e c e n t ly ,  many village and regional co rp o ra t io n s  have deve'oped their  own lane 
m anagem ent po lic ies  to ensure that Native c o rp o ra t io n  land is suitably p ro tec tee  
from  t r e s p a s s .  I t  has  been d if f icu l t  for the Native corpora tions  without land 
p o l ic ie s  to gain agency support for en fo rcem en t o f  ex is t ing  trespass  laws. The 
A laska  Federa t ion  o f  Natives has recommended th a t  each  corporation  d ra f t  an 
u n au tho rized  use policy which addresses  the c o r p o r a t i o n 's  liability should someone 
be  injured on Native corporation  land while t r e s p a s s in g ;  the corporations policy for 
p ro secu t in g  t r e s p a s s ;  and a  definition o f  what c o n s t i tu te s  t r e s p a s s .  In add ition , the 
c o rp o ra t io n s  a r e  being encouraged to es tab l ish  gu ide lines  for determ ining which 
t r e s p a s s  a c t io n s  will be prosecuted as  crim inal a c t io n s  and which will be prosecuted 
a s  civil  c a s e s .

A no ther  approach  village and regional co rpo ra t ions  have taken . i s  to identify land 
which is o f  prim ary in te re s t  to them and c o n c e n t ra te  on trespas's and unauthorized 
u s e  on said land, recognizing that it  may b e  impossible for law enforcem ent 
ag e n c ie s  to e f fec t iv e ly  respond to all t r e s p a s s  incidents  occurring  on the 
c o r p o r a t i o n 's  land . The balance o f  the land is then managed and pro tec ted  against 
t r e s p a s s  by the Native co rp o ra t io n .  Another a l te rn a t iv e  has  been to identify c lasses  
o f  t r e s p a s s  and se t  p r io r i t ie s  re lative to the d e g re e  to en forcem ent necessary  to 
p ro te c t  the c o r p o ra t io n s '  in te re s t s .

F in a l ly ,  in o rd e r  to provide a g re a te r  degree  o f  p ro tec t io n  aga ins t  unauthorized use 
o f  th e i r  land ,  individual Native corporations have begun to implement perm it systems 
fo r  co n tro l l in g  a c c e s s .  The permit allows an individual to e n te r  onto the
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c o r p o r a t i o n 's  land for a spec if ic  a c t iv i ty ,  thereby  e l im ina ting  a  part  o f  the 
unauthorized  use  problem . F u rth erm o re ,  the perm it  p rov ides the corporation  with a 
m eans  o f  no tify ing individuals of the s tipu la tions  for using the c o rp o ra t io n 's  land 
and p ro te c ts  the corporation  from liability c la im s should the individual be injured 
while occupying the land.

Jo in t  C ooperation  Policies Between Native C o rp o ra tio n s  and Public Agencies 
In January 1 9 8 5 ,  the Alaska Land Use Council (ALUC) adopted a work item 
ad d ress in g  unauthorized use and t re sp ass  on both  public  and p r iva te  land. A work 
g ro u p ,  including federa l  and s ta te  agencies and Native c o rp o ra t io n s ,  was established 
to  develop recommendations on t r e s p a s s .  Under th e  leade rsh ip  of the Alaska 
F ed e ra t io n  of N atives , the group developed a  com prehensive  se t  o f  recommendations 
on  the su b jec t .  The group primarily focused i ts  a t te n t io n  on wavs to fo s ter  
coopera tion  among landowners, and recommend a c t io n s  which should be taken by 
public  agencies  and p rivate  landowners to preven t and a l lev ia te  the growing problem 
o f  t re sp ass  and unauthorized u se ,  especially  in ad v e r ten t  u se  which cons t i tu te s  the 
m ajo ri ty  of the tresp ass  incidents now o c c u r r in g .  The Work G ro u p 's  
recomm endations were adopted by the Alaska Land Use Council in Novemb»r 19S3 
and a re  now in e f f e c t .  They a re  en ti t led  "T resp ass  .Abatement Recom m endations" .

The underlying d irec t ion  o f  the work g ro u p 's  recom m endations is a  good neighbor 
approach  which encourages public and p rivate  land o w ners  to coopera te  to prevent 
t r e s p a s s  on adjoining land. The recommendations were designed so that they would 
n o t  co n f lic t  with nor contrad ic t  the responsibility  o f  eacn  lanaowner to en fo rce  
ap p licab le  laws and regula tions on his  own land .

The work group paid considerable a t ten t ion  to the question  o f  who should be 
responsib le  for implementing the recom m endations. I t  w as  recognized that the 
a f f e c te d  land o w ner,  public o r  p r iv a te ,  has the p r im ary  re sponsib il i ty  for in itiating 
ac t io n s  to prevent t r e s p a s s ,  as  well as  working with neighboring  landowners to 
develop ways to resolve trespass  problems occu rr in g  on one a n o t h e r ' s  land.

Although the ALUC tre sp ass  abatement recom m endations provide d irec t ion  to s ta te  
and  federa l  agencies  on trespass  and easem ent m an ag e m en t ,  several problems still  
e x i s t .  Under ex is ting  policies and p ro c ed u re s ,  public  ag e n c ie s  a re  unable or 
unwilling to respond to the trespass  problems that  r o w  e x i s t .  On the s ta te  level,  
th is  may result from there  being no s ta te  policy about investigating  and prosecuting 
in s tan ces  of t respass  on Native corporation  land .  F u r th e rm o re ,  it does not appear 
th a t  the re la tionsh ips ,  if an y ,  have been determ ined  be tw een  s ta te  and feceral  law 
en fo rcem en t  and prosecution agencies in re la t ion  to  t re sp a s s  enforcem ent and 
ab a tem en t  responsib ilities  on Native corporation  land .

The problem between federa l and s ta te  agencies  is fu r th e r  compounded because the 
incidence of unauthorized use  and lack o f  in fo rm ation  abou t land ownership and 
t re s p a s s  policies is so widespread that a rigid policy o f  en fo rcem en t and prosecution 
by the agencies  cannot be implemented a t  this t im e .  O f te n  times tresp ass  problems 
go unsubstan tia ted  due to u n ce r ta in t ie s  about land s ta tu s  including: location of 
boundaries  between uplands and the beds o f  navigable w a te r s ,  the location o f  o n -  
th c -g ro u n  boundaries ,  the t im eliness of Native a l lo tm en t  ap p l ic a t io n s ,  and so fo r th .

Because of the complexity o f  the problems involved in the o v era l l  t re sp a ss  issue and 
agency  perception that the public d islikes t re sp a ss  e n fo rc e m e n t ,  th e re  has been a 
re lu c tan ce  on the p a r t  o f  public agencies to expend the manpower and resources  
n ec e ssa ry  to e f fec t iv e ly  dea l with the problem . T respass  prevention  and abatem ent 
p roblem s continue to be o f  very low priority  in te rm s  of personnel and funding, 
f u r th e r m o r e ,  s ta te  and federa l policies and laws m ust b e  w r i t ten  so that they 
p iovide the private  landowner with adequate p ro tec t io n  ag a in s t  t r e s p a s s .  S ta te  and 
fed e ra l  policies and laws need to be es tab lisned  o r  revised so they a r e  ea s ie r  to 
e n f o r c e ,  allow for prosecution o f  t re sp asse rs  and provide the p r iv a te  land owner 
w ith  g re a te r  p ro tec t ion  aga inst  trespasses  than now e x i s t s .



SUMMARY

T resp ass  o f ten  occu rs  because  o f  the com plexity  o f  land ow nersh ip  p a t te rn s  in 
A laska  and the common m isconception that  any open and unused land i:  public lan d .
The confusion  is fur ther compounded by the fa c t  tha t  federa l  and s ta te  agenc ies
have d i f f e r e n t  land management po lic ies  which may a f f e c t  p r iva te  landow ners .  
C on seq u en tly ,  It is o ften  d i f f ic u l t  to d e te rm in e  w hether a t re sp a s s  was caused by 
in adver tence  or by indifference to p r iv a te  p rope rty  r ig h ts .  It  is safe  to assum e that 
the public  will never be knowledgeable abou t a ll  a s p e c ts  of  the tresp ass  problem in 
A la sk a ,  th e re fo re  the problems will con tinue  to o cc u r  as  both in - s t a t e  and o u t - o f -  
s t a t e  re s id en ts  continue to h u n t ,  f i s h ,  cam p , e t c . ,  in rem ote a re a s  of A lask a .  As 
m ore  people move to and v is it  A laska ,  i t  is expected  tha t  th is  s i tuation  will
in te n s i f y .  At the same t im e ,  Native co rp o ra t io n s  and o th e r  landowners will become 
m ore  soph is tica ted  in the management o f  th e ir  lands and more concerned  abou t 
e a sem en t  control and tre sp ass  in g e n e r a l .  The d ay s  when various segm ents of the 
pub lic  could assume a  right to re la tive ly  uncontro lled  use o f  land in Alaska a r e
o v e r .

In c rea s in g  recognition of land values and the com peting dem ands for the use of land 
re so u rce s  requ ires  a  more vigorous and e f fec t iv e  program  to f a c i l i t a te  lawful use o f  
p r iv a te  land .  Land managing agencies  need to recognize  the op p o r tu n it ie s  to ed u ca te  
the public about changes in land ownership and iden tify  sp ec if ic  land that has  been 
t r a n s f e r r e d  to the private s e c to r .  S ince the Native c o rp o ra t io n s '  land holdings a r e  
so vas t  and the boundaries so intermingled with o th e r  s t a t e ,  federa l  and p r iv a te  
lan d ,  any reasonable approach to the tre sp ass  problem c lea r ly  must be m u ltiface ted  
if  it is to be successfully  addressed  in a  m anner that  will not tax the resources  of 
the  p r iv a te  landowner o r  the management a g e n c ie s .

F u r th e rm o re ,  existing  laws and public policy must be re d irec ted  to help p ro tec t  vast 
p r iv a te ly  owned t r a c t s  o f  land from tre s p a s s  in a  m anner th a t  continues to provide 
a c c e s s  to public land .  I t  is an ap p ro p r ia te  time to cons ider  amending the inadequate 
t r e s p a s s  laws with the intent o f  p ro tec t ing  the p r iv a te  p rope rty  righ ts  of  A laskans .
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No trespassing — protecting private prbperfy in/Alaska
Several members of a hunt­

ing party stray onto private 
land without realizing it. The 
land is unmarked, ana each of 
the hunters assumes they are 
still on public land. At the end 
of the day, the hunters build a 
fire and camp overnight. Is 
this a trespass situation?

A  contractor needs to clear 
some land for construction of 
a small structure on public 
land. Rather than keeping to 
the easement with the bull-, 
dozer he needs to do the work, 
lie decides to take a shortcut 
across some privately owned 
land. What harm can there be 
incrossing just once?*

In another area of the 
state, several men make their 
way furtively onto unmarked 
and they clearly know is pri­
vately owned. They vandalize 
he area by digging up some 
>ld gravesites, in search of 
lative artifacts they can sell. 
They find nothing of value, 
ind do Irreparable damage to 
he site.
Everyone would certainly 

ccognize the latter Incident 
s a serious case of trespass, 
nd few would argue the need

' about by the complex and 
time-consuming process of 
land transfer initiated by thev 
Statehood Act and 
Native Claims Settlement Act 
The need for public education 
on the Issue was also dis-.ju,‘ 
cussed

joining land. The recom- the Impossibility of marking:.'' that Introduces materials on 
rr,an,io«inno .* vthe boundaries of the vast land <, / the history of the various landmendatlons Identify specific

example, 
federal agencies are now pro-j'-j 

related Infor- tA
j Is thev largest private l a n d - sound land management 
> owner‘iln the united States;.'??, clples and protection

acts impacting Alaska and 
‘f their effect on land owner- 
’ ship; and a landowner educa­
tional program that teaches

prin- 
from• Today’s column will vlding trespass__________

focus on efforts being underta- < matlon * on agency maps, ̂ ' S o m e  blocks of land,held byii£ trespass.
nllpvtnt i* Jhp nrfthlpm of * “'■hrfV'hiirM nnr i  InnH nlnnnlno>'*A'  Dovon’ fllthouoh not e n ti r e ly * ? ;’.' All Of (thCse recommenda-ken to alleviate the problem of>r£;'' brochures and land planning ’̂ Doyon, although not

-  trespass In Alaska. J   - — “-----------..«u
In January 

Alaska Land
began work ------ „ -------------------- „ r_. . --   , ----------- ..
unauthorized use and trespass i They are also identifying and ;>•. mendatlons Include coordlna<-v)-lem than attempting to prose- 
on. both public and private WVJ*; focusing attention on a r e a s /-ift'tlon of Information for public-#; cute every person who Inad-

r_i.i ____ _____ iy.W L ______ J .  .___  jL __ rnucM nriuaf A InnH

for prosecution. But there Is ; 
also the potential for serious [ 
harm in the first two cases.’ 
cited. In the first, there is the
potential for a forest fire, as.̂ j. on. both public and prtvate.W,
well as some likelihood for a d - l a n d .  A  working group was es- ̂  
verse Impact to the subsist-’ tabllshed with representation 
ence resources of the region.'’’, .; from thê tate.'of Alaska

,u A *u— *-------- ^ • federal government and a
resentative of the Alaska

In the second, there Is u possl 
bilitv of serious damage to the **' 
land by heavy equipment. A   ̂
bulldozer crossing the tundra1 * 
only one time can cause se* 
vere surface degradation. In 
both of the first two cases, re-,.

i A*

impact on the land, and on / 
subsistence activity In the ’. 
area. . • • •
• M y  last coluhid'f6aj^;Diy 
trespass problems-brought toq /I

•.. i t ­

eration of Natives;’.*, 
. The result 
group’s efforts 
set of^Trespass 
Recommendations i

Recommendations took

protecting private property In-
m ^ ___________________________    terests.

public easements and right of 
"good neighbor" approach VJ .(.way In the region.. .... , .̂ ..llshlng a central depository^;, J&nle J
wnich encourages public and * These and other efforts to for land use policies and D N R  \. native, Is president
private landowners to cooper- . Identify privately held lands easement , Information; j,,-a,
ate to prevent trespass on ad- ” adjoining public areas are . school educational program',1.'.

Janie Leask, an Alaska 
o f the

. Alaska Federation o f Natives.
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