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D e a r  N i i l o

T h e  f i n a l  m e e t i n g  of  t h e  U n i f i e d  F a i r b a n k s  T a s k  F o r c e  o n  
W o r k e r s '  C o m p e n s a t i o n  w a s  a f a i r l y  f r u s t r a t i n g  a f f air. It w a s  
s c h e d u l e d  as a t w o  h o u r  m e e t i n g ,  a n d  t h e  f i r s t  h o u r  w a s  t a k e n  u p  
b y  a r e p o r t  f r o m  G o r d o n  D e P u e  i n  h i s  c a p a c i t y  as i n s u r a n c e  
c o m p a n y  r e p r e s e n t a t i v e  a n d  as m e m b e r  o f  t h e  G o v e r n o r ' s  T a s k  
Force. W e  w e r e  a g a i n  s u b j e c t e d  t o  t h e  p r o p o s i t i o n  t h a t  a g r e a t  
m a j o r i t y  of  t h e  l e g i s l a t o r s  w e r e  i r r e v o c a b l y  c o m m i t t e d  to  
p a s s a g e  o f  t h e  W C C A  bill, w h e t h e r  o r  n o t  it  r e d u c e d  p r e m i u m s  and 
w i t h o u t  c h a n g i n g  a w o r d  e v e n  t h o u g h  it m a d e  s o m e  r a t h e r  d r a s t i c  
e r r ors. S e v e r a l  o f  us  a s k e d  the. q u e s t i o n  as t o  w h e t h e r  t h e  
G o v e r n o r ' s  T a s k  F o r c e  b e l i e v e d  t h a t  t h e  l e g i s l a t o r s  h a d  a c t u a l l y  
b e e n  " b o u g h t "  a n d  t h e  r e p l y  was, "I w o u l d n ' t  p h r a s e  it t h a t  way, 
b u t  t h e y  a r e  i r r e v o c a b l y  c o m m i t t e d " .  T h e  G o v e r n o r ' s  T a s k  F o r c e  
v i a  D e P u e  urged, b e g g e d ,  p l e a d e d ,  d i r e c t e d ,  etc. t h a t  w e  l i m i t  
o u r s e l v e s  t o  c o n s t r u c t i v e  c o m m e n t s  w i t h  r e s p e c t  t o  W C C A  p r o p o s e d  
a m e n d m e n t s  only, a n d  n o t  g e t  i n t o  t h e  q u e s t i o n  of  a t t e m p t i n g  to 
r e d u c e  p r e m i u m s  o r  a t t e m p t i n g  t o  " p e r f e c t  t h e  s y s t e m " . T o  m y  
w a y  o f  f e e l i n g ,  t h i s  h a d  a r a t h e r  d i s a s t r o u s  e f f e c t  on  t h e  T a s k  
For c e .  W e  w o r k e d  l a t e  t o  b r i n g  o u r  r e p o r t  up  t o  snuff. W e  
e l i m i n a t e d  m a n y  s t r o n g  c r i t i c i s m s ,  a n d  t o t a l l y  e l i m i n a t e d  t h e  
i n p u t  f r o m  t h e  b i g  s e m i n a r s  in F a i r b a n k s  w h i c h  w e r e  c o n c e r n e d  
w i t h  m a t t e r s  r e l a t e d  t o  p r e m i u m s  paid, e x e c u t i v e  a n d  
a d m i n i s t r a t i v e  i n e f f i c i e n c i e s ,  etc.

F o r  t h e  a b o v e  r e a s o n s ,  I a m  s e n d i n g  y o u  a c o p y  of t h e  d r a f t  
r e p o r t  so t h a t  y o u  w i l l  k n o w  w h a t  o u r  r e a l  w o r k  p r o d u c t  was. As 
y o u  r e q u e s t e d ,  I a m  a l s o  e n c l o s i n g  a m a s s  of  c o m m i t t e e  r e p o r t s  
a n d  m i n u t e s  t o  g i v e  y o u  an i d e a  o f  w h i c h  s t a t e s  w e  c h e c k e d  w i t h
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a n d  w h a t  t h e i r  s t a t i s t i c s  h a p p e n e d  t o  be. I a m  p r e s u m i n g  t h a t  
t h e r e  w i l l  b e  s t a t i s t i c s  p r e p a r e d  b y  t h e  S t a t e  o f  A l a ska. If, 
h o w e v e r ,  t h e y  c o m e  f r o m  NCCI, it is a f o r e g o n e  c o n c l u s i o n  t h a t  
t h e y  w i l l  n o t  b e  a c c u r a t e  a n d  t h a t  t h e y  w i l l  b e  o n l y  t h o s e  
s t a t i s t i c s  w h i c h  N C C I  h a s  a l r e a d y  p u t  t o g e t h e r  t o  j u s t i f y  the 
r a t e  i n c r e a s e .  I ’v e  s e e n  a c o p y  o f  t h e s e  a n d  fe e l  t h e y  t o t a l l y  
l a c k  c r e d i b i l i t y .

W h e n  g i v i n g  y o u  a l a r g e  b u n d l e  l i k e  this, I s h o u l d  m a k e  it 
e a s i e r  b y  p o i n t i n g  o u t  t h e  d e l e t i o n s  t h a t  I r e f e r  t o  above.
T h e s e  a r e  a s  f o l l o w s :

1. T h e  s t a t e m e n t  t h a t  t h e r e  is n o  i n d i c a t i o n  t h a t  a n y  
a d d i t i o n a l  i n t e r e s t  e a r n e d  o n  s e c o n d  i n j u r y  f u n d  c o n t r i b u t i o n s  
b y  i n s u r a n c e  c o m p a n i e s  d u r i n g  t h e  o n e  y e a r  d e l a y  in r e p o r t i n g  
w i l l  e f f e c t  W o r k e r s '  C o m p e n s a t i o n  p r e m i u m s .  T h i s  is b e c a u s e  
t h e s e  m o n i e s  w i l l  d o u b t l e s s  b e  h e l d  in a c l a i m s  r e s e r v e  o n  w h i c h  
i n c o m e  is n o t  r e p o r t a b l e .

2. A  s t a t e m e n t  that, if w e  d o n ' t  g e t  s t a t i s t i c s ,  w e  w i l l  
c o n t i n u e  t o  s e t  r a t e s  in a " b l i n d  f a s h i o n "  a n d  a m e n d  l e g i s l a t i o n  
w i t h o u t  k n o w i n g  a t  t h e  t i m e  w h e t h e r  w e  a r e  d o i n g  a n y  good.

3. In S e c t i o n  XI, w e  h a d  t a k e n  t h e  t i m e  t o  p o i n t  o u t  t h a t  m o s t  
u s u a l ,  c u s t o m a r y  a n d  r e a s o n a b l e  s c h e d u l e s  b y  i n s u r a n c e  c o m p a n i e s  
a r e  s e t  a t  t h e  9 0 t h  p e r c e n t i l e  w h i c h  m e a n s  t h a t  89% of  d o c t o r s  
c h a r g e  l e s s  t h a t  t h e  U C R  fee. T h e  W o r k e r s '  C o m p e n s a t i o n  Board, 
b e i n g  s u b j e c t  t o  t h e  p u b l i c  m e e t i n g s  r e q u i r e m e n t  a n d  the 
a d o p t i o n  o f  r e g u l a t i o n  p r o c e s s  b e i n g  l i k e w i s e  p u b l i c ,  t h e r e  is a 
d a n g e r  t h a n  a n y  U C R  s c h e d u l e  t o  b e  a d o p t e d  w o u l d  b e c o m e  p u b l i c  
k n o w l e d g e .  I n s u r a n c e  c o m p a n i e s  j e a l o u s l y  g u a r d  a g a i n s t  t h i s  
b e c a u s e  t h o s e  d o c t o r s  c h a r g i n g  l e s s  t h a n  t h e  U C R  fee (89% of all 
d o c t o r s )  w i l l  t h e n  i n c r e a s e  t h e i r  f e e  so t h a t  t h e  U C R  fee t e n d s  
t o  b e c o m e  a m i n i m u m  fee. I h a v e  h a d  s o m e  e x p e r i e n c e  w i t h  th i s  
in u n i o n  h e a l t h  p l a n s ,  a n d  c a n  d e f i n i t e l y  b a c k  u p  t h e  c a u s e  a n d  
e f f e c t  s e q u e n c e  h e re.

4. I n  r e a c t i o n  t o  t h e  W C C A  a t t e m p t  t o  m o d i f y  t h e  p r e s u m p t i o n  of 
c o m p e n s a b i l i t y  i n  a " m e n t a l  i n j u r y "  case, w e  u s e d  S e c t i o n  X V  t o  
a d v o c a t e  a d o p t i o n  o f  t h e  p r e p o n d e r a n c e  o f  e v i d e n c e  rule. W e  h a d  
i n t e n d e d  t o  a v o i d  t h i s  as a t r a d e  o f f  as t h e  d r a f t  shows.

5. In  S e c t i o n  XXI, on  m a x i m u m  a n d  m i n i m u m  w e e k l y  d i s a b i l i t y  
p a y m e n t s ,  w e  h a d  m a d e  r e f e r e n c e  t o  t h e  f a c t  t h a t  u n d e r  t h e  n e w
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law, s o m e  p e o p l e  w i l l  d r a w  m o r e  o n  u n e m p l o y m e n t  t h a n  t h e y  w o u l d  
o n  W o r k e r s '  C o m p e n s a t i o n .  T h i s  m a y  t e n d  t o  f o r c e  p e o p l e  i n t o  
c l a i m i n g  t o  b e  u n i n j u r e d  so t h a t  t h e y  c a n  d r a w  t h e  h i g h e r  
b e n e f i t .

6. I n  S e c t i o n  X X V I I I ,  o n  t h e  B o a r d  d e t e r m i n a t i o n  o f  e m p l o y e e ' s  
g r o s s  w e e k l y  e a r n i n g s ,  o u r  d r a f t  r e p o r t  m a k e s  s o m e  f a i r l y  
d i s p a r a g i n g  c o m m e n t s  a b o u t  t h e  i n a b i l i t y  o f  Mr. G e o r g e ' s  o f f i c e  
t o  c o m p r e h e n d  t h e  e c o n o m i c s  o f  a b o o m  a n d  b u s t  e c o n o m y  o n  a 
W o r k e r s '  C o m p e n s a t i o n  S y s t e m  t h a t  o p e r a t e s  on  a w o r k e r s '  e a r n i n g  
h i s t o r y  r a t h e r  t h a n  o n  h i s  o r  h e r  e a r n i n g s  a t  t h e  t i m e  o f  t h e  
a c c i d e n t .  W e  w e r e  a m a z e d  t h a t  so f e w  p e o p l e  u n d e r s t o o d  t h e  
e c o n o m i c s  h e r e ,  a n d  t h e  f a c t  t h a t  Mr. G e o r g e  f e l t  o b l i g a t e d  to 
s e t  r a t e s  w h e r e  a p r o f i t  w o u l d  b e  e a r n e d  o f  a d e c e n t  s i z e  d u r i n g  
t h e  r a p i d l y  d e s c e n d i n g  t i m e s  w h e n  w e  s l i d e  i n t o  a bust. W h e n  I 
q u e s t i o n e d  him, h e  d i d n ' t  s e e m  t o  u n d e r s t a n d  t h a t  t h e  p r o f i t s  
h a d  b e e n  m a d e  a c o u p l e  o f  y e a r s  b e f o r e  w h e n  p e o p l e  c o u l d  n o t  
a f f o r d  u o  c l a i m  W o r k e r s '  C o m p e n s a t i o n .  T h i s  is f o u n d  in t h e  
d r a f t  a t  t h e  b o t t o m  of  P a g e  38 a n d  t h e  t o p  o f  P a g e  39.

7. I n  t h e  d r a f t ,  y o u  w i l l  f i n d  a S e c t i o n  X X X V I I  o n  r a t e  
m a k i n g .  I t s  w o r d i n g  m a y  s e e m  s t r ong, b u t  t h a t  is t h e  w e a k e s t  
t h a t  h a s  b e e n  u s e d  in o u r  d i s c u s s i o n s .  S i n c e  t h i s  w a s  t h e  
o r i g i n a l  p r o b l e m  o n  w h i c h  w e  met, a l o t  of t i m e  h a s  b e e n  s p e n t  
g o i n g  i n t o  t h i s  area. I t  m a y  s t e p  o n  s o m e  egos, b u t  t h e  
c o m m i t t e e  w a n t e d  b a d l y  t o  s a y  t h i s  u n t i l  w e  r e c e i v e d  t h e  m e s s a g e  
t h a t  t h i s  r e a c t i o n  w o u l d  b e  t h e  k i s s  of  d e a t h  t o  a n y o n e  p a y i n g  
a n y  a t t e n t i o n  t o  w h a t  w e  h a d  t o  say.

8. T h i s  e x t e n d s  o n  i n t o  t h e  p r e m i u m  p a y i n g  c r i t e r i a  s e c t i o n  
n u m b e r e d  X X X V I I I  in t h e  d r a f t .  (Here I n o t e  t h a t  t h e  S t a t e  of  
W a s h i n g t o n  h a s  a d o p t e d  p r e m i u m s  b a s e d  on  h o u r s  w o r k e d  r a t h e r  
t h a n  o n  g r o s s  p a y  a n d  i t  h a s  b e e n  a t r e m e n d o u s  s u c c e s s  for 
them. T h e i r  r a t e s  a r e  a c t u a l l y  a d j u s t e d  d o w n w a r d  a f t e r  a d o p t i n g  
t h i s  a p p r o a c h . )

9. T h e  s e c t i o n  o n  a t t o r n e y ' s  f e e s  t r i e s  to e x p l a i n  w h y  so few 
a t t o r n e y s  in  t h e  s t a t e  w i l l  e v e n  t o u c h  a W o r k e r s '  C o m p e n s a t i o n  
case. I c a n  t e l l  y o u  t h a t  i n  m y  e x p e r i e n c e ,  d e f e n s e  c o u n s e l  is 
n o r m a l l y  p a i d  3-4 t i m e s  t h e  a m o u n t  p a i d  t o  c l a i m a n t ' s  c o u n s e l .
I h a v e  h a d  it g o  as h i g h  as 1 3 - 1 / 2  t i m e s  and, o f  cour s e ,  v e r y  
o f t e n  c l a i m a n t ' s  c o u n s e l  g e t s  n o t h i n g  (if c l a i m a n t  l o s e s  o r  if 
t h e  i n s u r a n c e  c o m p a n y  is w i l l i n g  t o  s e t t l e ) .
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10. S e c t i o n  X L  o n  u s i n g  a c a p t i v e  c a r r i e r  o r  a d o p t i n g  s t a t e  
c o v e r a g e ,  w a s  a r e s u l t  o f  c h e c k i n g  w i t h  a g r e a t  n u m b e r  o f  o t h e r  
states. M o s t  s e e m e d  q u i t e  s a t i s f i e d  w i t h  t h i s  s y s t e m .  I n  some, 
it h a s  h a d  b i z a r r e  c o n s e q u e n c e s .  F o r  i n s t a n c e ,  O h io, w h e r e  s o  
m u c h  m o n e y  w a s  saved, t h a t  t h e  l e g i s l a t u r e  r a i d e d  t h e  s a v i n g  t o  
s u p p l e m e n t  g e n e r a l  b u d g e t  funds.

11. O u r  r e c o m m e n d a t i o n s  o n  a d m i n i s t r a t i v e  m a t t e r s  a r e  b o t h  
p r a c t i c a l  a n d  t h e  r e s u l t  o f  a p i q u e  w i t h  t h e  i n a b i l i t y  o f  e i t h e r  
t h e  D i v i s i o n  o f  I n s u r a n c e  o r  t h e  D i v i s i o n  of  W o r k e r s '  
C o m p e n s a t i o n  t o  s u m m a r i z e  t h e  r e p o r t s  t h e y  h a v e  o n  hand.

12. O n e  of o u r  s t r o n g e s t  r e c o m m e n d a t i o n s  fe l l  in  t h e  e x e c u t i v e  
d e p a r t m e n t  p r i o r i t i e s  sec t i o n .  T h i s  is t o  s h i f t  s o m e  p r i o r i t i e s  
in t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  so t h a t  t h e r e  is c o m e  
p r o s e c u t i o n  o f  f r a u d  i n  t h e  W o r k e r s '  C o m p e n s a t i o n  a r e a  w h e n  it 
h a s  b e e n  f i r m l y  e s t a b l i s h e d ;  a n d  s o  t h a t  t h e  W o r k e r s '  
C o m p e n s a t i o n  B o a r d  c a n  g e t  t h e  a s s i s t a n c e  n e e d e d  in  d r a f t i n g  
r e g u l a t i o n s .

13. R e c o m m e n d a t i o n  X L I I I  o n  t h e  s e c o n d  i n j u r y  f u n d  h a s  c o m e  o u t  
o f  r e a l i z i n g  t h a t  a t r e m e n d o u s  s u r p l u s  h a s  b e e n  a c c u m u l a t e d  in 
t h e  f u n d  b e c a u s e  it is v i r t u a l l y  u n u s a b l e  in its p r e s e n t  
status. W e  f e l t  t h a t  m a k i n g  it f u n c t i o n  a s  it w a s  i n t e n d e d  to 
f u n c t i o n ,  w o u l d  help, b o t h  b y  w a y  o f  l o w e r i n g  p r e m i u m s ,  a n d  b y  
w a y  of e n c o u r a g i n g  an e m p l o y e r  t o  h i r e  a p e r s o n  w h o  h a s  h a d  a 
d i s a b i l i t y  a t  s o m e  t i m e  in t h e  p a st.

T h a t ' s  a b o u t  all t h e r e  is. I p e r s o n a l l y  w a n t e d  t o  s e e  a c h a n g e  
in t h e  w a y  t h i r d  p a r t y  c l a i m s  a r e  h a n d l e d ,  b u t  w h e n  I w a s  p i c k e d  
a s  C h a i r m a n ,  I f e l t  t h a t  it  w a s  n o t  r i g h t  f o r  m e  t o  b r i n g  u p  m y
o w n  c o n c e r n s  o r  t r y  t o  b e n d  t h e  c o m m i t t e e ' s  a c t i o n .  I f  it
a p p e a r s  t h a t  t h e r e  is g o i n g  t o  b e  r o o m  t o  m a k e  g e n e r a l  
i m p r o v e m e n t s ,  I w i l l  a t t a c k  t h a t  d r a g o n  a t  t h a t  t i me.

S o r r y  to  b u r d e n  y o u  w i t h  s o  m u c h  r e a d i n g .

S i n c e r e l y  yours,

R O B S O N  L A W  O F F I C E

A R T H U R  L Y L E  R O B S O N ,  A t t o r n e y

A L R / s j



A R G U M E N T S  A N D  P R O B L E M  A R E A S

A l l  o u t l i n e d  i n  t h e  d i s c u s s i o n  o f  c o m p a r a t i v e  w i s d o m  o f  

a p p r o a c h e s  t o  o b t a i n i n g  s t a t i s t i c s  d i s c u s s e d  above.

X X X V I .  E F F E C T I V E  D A T E

C O M M E N T S

A  g o o d  choice.

R E C O M M E N D A T I O N S

A  P R  c a m p a i g n  w i t h  r e c o m p i l a t i o n  o f  b o o k l e t s  a v a i l a b l e  

i n c l u d i n g  t h e  c o p i e s  of  t h e  a p p l i c a b l e  c o d e  a n d  r e g u l a t i o n  

s e c t i o n s .

A C T I O N S  P R O P O S E D

A  g o o d  d a t e  to start. B e  s u r e  t o  u s e  l o t s  of  P R  a n d  

r e c o m p i l e  a l l  p u b l i c a t i o n s ,  i n c l u d i n g  t h e  g r a y  book.

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

N o ne.

X X X V I I .  O B S E R V A T I O N S  W I T H  R E S P E C T  T O  T H E  R A T E  
M A K I N G  A S  P E R F O R M E D  B Y  J O H N  G E O R G E  A N D  H I S  S U B O R D I N A T E S

C O M M E N T S

N C C I  is a n  i n s u r a n c e  l o b b y i n g  o r g a n i z a t i o n .  It is

h i r e d  b y  a t o t a l  of  t w e n t y  s t a t e s  t o  s u p p l y  ja£.their i n s u r a n c e  

t u i X K
c o m m i s s i o n ^ d a t a  n e c e s s a r y  f o r  r a t e  m a k i n g .  A l a s k a  u s e s  t h e m  in 

t h e  w o r k e r s ' s  c o m p e n s a t i o n  f i e l d  a n d  p a y s  t h e m  f o r  t h e i r  

s e r v i c e s .  A l a s k a  d o e s  n o t  c h e c k  t h e i r  f i g u r e s .  T h e y  d o  n o t  

g i v e  b r e a k d o w n s  o f  f i g u r e s  t o  A l a s k a  ( a c c o r d i n g  t o  Mr. George)
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so t h a t  e s s e n t i a l l y ,  t h e y  p r o v i d e  t h e  S t a t e  w i t h  t w o  o r  t h r e e  

c h o i c e s  of r a t e s  a n d  a s u m m a r y  o f  p r o b a b l e  e f f e c t s  o f  e a c h  o f  

t h o s e  c h o i c e s .  A l a s k a  t h e n  s e l e c t s  one. E v e n  t h o u g h  t h e  S t a t e  

is a w a r e  t h a t  d i s a b i l i t y  p a y m e n t s  a r e  b e i n g  m a de, t h e y  do  n o t  

k n o w  a n y  s o r t  o f  a n  a v e r a g e  rate. O u r  s u r v e y  i n d i c a t e d  t h a t  

$ 5 6 0 . 8 2  w a s  t h e  a v e r a g e  w o r k e r s '  c o m p  d i s a b i l i t y  p a y m e n t  for 

t h o s e  c a s e s  t h a t  h a v e  g o n e  i n t o  c o n t e s t  in s o m e  m a n n e r .  T h e  

S e c o n d  I n j u r y  F u n d  s t a t i s t i c s  s h o w  a q u a n t u m  l e a p  in 19 8 5  a n d  

1986; s e v e r a l  h u n d r e d  p e r c e n t  e a c h  time. T h i s  r e p r e s e n t s  a 

m a s s i v e  i n c r e a s e  i n  p a y o u t  f o r  d i s a b i l i t y .  T h e  r e a s o n  f o r  t h i s  

is n o t  e x p l a i n e d ,  n o r  a p p a r e n t l y  h a s  it b e e n  i n q u i r e d  into. 

P r e m i u m  r a t e s  a r e  c u r r e n t l y  b a s e d  u p o n  a g r o s s  payroll^, 

f i g u r i n g  t h a t  a n y t h i n g  is t a x a b l e  t o  a n  e m p l o y e e  r e p r e s e n t s  

i n c r e a s e d  r i s k  t o  t h e  c a r r i e r  a n d  h e n c e ,  j u s t i f i e s  p a y m e n t ^ .

M a n y  s t a t e s  u s e  t h i s  s y s t e m  r a t h e r  t h a n  t h e  " h o u r s  w o r k e d "  

s y s t e m .  T h e  s t a t e s  w e  h a v e  c o n t a c t e d ,  h o w e v e r ,  .re k e e n l y  a w a r e  

o f  p e r c e n t a g e s  o f  p r e m i u m  do l l a r / ] p e r c e n t a g e s  o f  b e n e f i t s  p a i d  

f o r  e a c h  of t h e  a r e a s  o f  p a y m e n t .  .Teither t h e  w o r k e r s '  

c o m p e n s a t i o n  f o l k s  n o r  t h e  i n s u r a n c e  d i v i s i o n  f o l k s  h a v e  b e e n  

a b l e  t o  p r o d u c e  a n y  k i n d r e d  s t a t i s t i c s  f o r  A l a s k a ^ n o r  d o  t h e y  

s e e m  t o  b e  a w a r e  o f  a n y  w a y  o f  c o m b i n i n g  t h e  r e p o r t s  w h i c h  t h e y  

r e c e i v e  g e t t i n g  f o r t h  t h e s e  s t a t i s t i c s J s o  a s  t o  g i v e  s t a t i s t i c s  

o n  a n y  m e a n i n g f u l  o r  s t a t e w i d e  b a s i s .

R E C O M M E N D A T I O N

W e  r e c o m m e n d  o b t a i n i n g  t h e  b r e a k d o w n  o f  t h e  r e a s o n i n g
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f o r  p r e m i u m  r a t e s  b e f o r e  t h e y  a r e  a d o p t e d .  W e  r e c o m m e n d  t h a t  

t h e  D e p a r t m e n t  h a v e  a p e r s o n  w h o s e  d u t i e s  i n c l u d e  m a i n t a i n i n g  

t h e s e  s t a t i s t i c s  a n d  w e  f e e l  t h a t  t h e  i n s u r a n c e  d i v i s i o n  s h o u l d  

h a v e  a s i m i l a r  p e r s o n .  W e  r e c o m m e n d  a t  l e a s t  v e r i f y i n g  N C C I  

r e p r e s e n t a t i o n .  W e  r e c o m m e n d  a u d i t s  o f  c a r r i e r s  a n d  a n y  

s t a t i s t i c s  s u p p l i e d  N C C I  o r  c a r r i e r s .  W e  r e c o m m e n d  t h a t  t h e  

I n s u r a n c e  C o m m i s s i o n e r  a c k n o w l e d g e  t h a t  A l a s k a  h a s  a b o o m  a n d  

b u s t  e c o n o m y  a n d  c h a n g e  i t s  c r i t e r i a  f o r  s e t t i n g  p r e m i u m s  to 

r e f l e c t  t h e  f a c t  t h a t  p r o f i t s  a r e  m a d e  in t h e  b o o m  t i m e  a n d  n o  

p r o f i t s  a r e  m a d e  in t h e  b u s t  time. G e n e r a l l y ,  w e  feel t h a t  w e  

f e e l  s h o u l d  p a t t e r n  o u r s e l v e s  a f t e r  t h e  m o r e  s u c c e s s f u l  states. 

A C T I O N S  P R O P O S E D

T h i s  w i l l  r e q u i r e  e x t e n s i v e  o v e r h a l l  o f  t h e  o n g o i n g  

p r o c e d u r e s  a n d  he n c e ,  w e  r e c o m m e n d ^ a n d  w e  a r e  w i l l i n g  t o  

p a r t i c i p a t e  i n ) a  t a s k  f o r c e  o r  s t u d y  g r o u p  in t h i s  area.

A l a s k a  s i m p l y  d o e s  n o t  h a v e  a g r i p  o n  t h e  r a t e  m a k i n g  p r o c e s s  as 

d o  o t h e r  s t a t e s .  W e  f e e l  t h a t  it m u s t  g e t  s u c h  a grip. T h i s  

w i l l  r e q u i r e  l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  a n d  e x e c u t i v e  c h a n g e s .  

A R G U M E N T S  A N D  P R O B L E M  A R E A S  •

T h e s e  w i l l  d e p e n d  u p o n  t h e  c o u r s e  t a k e n .  I n  all 

p r o b a b i l i t y ,  t h e r e  w i l l  b e  r e s i s t a n c e  t o  a n y  c h a nge.

X X X V I I I .  P R E M I U M  P A Y I N G  C R I T E R I A

C O M M E N T S

G e n e r a l l y  s p e a k i n g ,  o l d e r  a c c i d e n t - f r e e  e m p l o y e e s  are
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p a i d  m o r e  t h a n  b e g i n n e r s .  P r e m i u m  r a t e s  a r e  s t r u c t u r e d  s o  t h a t

t h e  c o s t  o f  i n s u r i n g  t h e  o l d e r  a c c i d e n t - f r e e  p e r s o n  (who i s  p a i d

m o r e ) a r e  h i g h e r  t h a n  t h o s e  f o r  t h e  n e o p h y t e  e m p l o y e e .  T h i s  is

u p s i d e d o w n .  G o r d o n  D e P u e  f e e l s  s t r o n g l y  t h a t  i n s u r a n c e

c o m p a n i e s  w i l l  n o t  w a n t  t o  c h a n g e ^ b e c a u s e  n e i t h e r  they, n o r

e m p l o y e i j  h a v e  a n y  i d e a  h o w  m a n y  h o u r s  a p e r s o n  w o r k s ,  b u t  t h e y

a r e  all a c u t e l y  a w a r e  o f  t h e  t a x a b l e  g r o s s  p a i d  t o  t h a t  p e r s o n .

p i fm l  a -trani. 4  f o r m u l a  c o m b i n i n g

t h e  c a t e g o r y  i n  w h i c h  a n  e m p l o y e e  w o r k s  a n d  t h e  h o u r s  t h a t  t h e y

w o r k  s h o u l d  b e  e x p l o r e d  a s  a m o r e  f a i r  p r e m i u m  b a s e .

A d d i t i o n a l l y ,  a t t a c h e d  t o  t h i s  l e t t e r  i s  a n  a r t i c l e  e n t i t l e d

" E v e r y t h i n g  Y o u  W a n t e d  t o  K n o w  A b o u t  t h e  C A L  S M A C N A  W o r k e r s

C o m p e n s a t i o n  C a p t i v e ,  B u t  W e r e  A f r a i d  t o  A s k". T h e  e x p e r i e n c e

m o d i f i c a t i o n  d e s c r i b e d  t h e r e i n  is m i s s i n g  in m o r e  t h a n  95% of

t h e  p r e m i u m  r a t e  s e t t i n g  i n  A l a s k a .  A d d i t i o n a l l y ,  t h e  q u e s t i o n

o f  w h e t h e r  f r i n g e  b e n e f i t s  (paidx  b y  s e t t i n g  a s i d e  i n  a s e p a r a t e  3 cco * ry£ f~

a n d  w h i c h  a r e  n o t  l i k e l y  t o  b e  p a i d  t o  t h e  i n d i v i d u a l  e m p l o y e e )

b *  i t •
s h o u l d  b e  c o n s i d e r e d  a s  w a g e s  p a i d  u n d e r  t h e  p r e s e n t  systeiift W e  

a l s o  f e e l  t h a t  S t a t e  o r  c a p t i v e  c o v e r a g e ,  s u c h  a s  m e n t i o n e d  in 

t h e  a t t a c h e d  a r t i c l e  o r  a s  f o u n d  i n  t h e  S t a t e  o f  A r i z o n a ,  s h o u l d  

b e  c o n s i d e r e d .  C o l o r a d o  a n d  M o n t a n a  a p p e a r  t o  b e  b a d  e x a m p l e s .  

R E C O M M E N D A T I O N

T h e  p r o b l e m s  in  t h i s  a r e a  a r e  h u r t i n g  e m p l o y e r s  b a d l y  

a n d  h u r t i n g  t h e m  now. A  s t u d y  o f  t h i s  a r e a  s h o u l d  n o t  b e
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p o s t p o n e d  u n t i l  s o m e  f u t u r e  i n d e f i n i t e  date, b u t  s h o u l d  b e g i n  

f o r t h w i t h .

ACTIONS PROPOSED

B e g i n  t h e  s t u d y  now. T h i n k  o f  i n c l u d i n g  s e v e r a l  

c a r r i e r s  in t h e  i n f o r m a t i o n  g a t h e r i n g  d i s c u s s i o n  a n d  p l a n n i n g  

g r o u p s .  If y o u  w a n t  p u b l i c  p a r t i c i p a t i o n ,  U n i f i e d  F a i r b a n k s  

w i l l  b e  g l a d  t o  p r o v i d e  some.

ARGUMENTS AND PROBLEM AREAS

T h e r e  w i l l  a l w a y s  b e  a r e a c t i o n  t o  c h a n g e .  In  th i s  

area, e m p l o y e r s  w i t h  b a d  s a f e t y  r e c o r d s  a n d  a h i s t o r y  o f  

e x p e n s i v e  c o m p e n s a t i o n  i n j u r i e s  m a y  w e l l  h a v e  t h e i r  p r e m i u m s  

i n c r e a s e d  a n d  t h e y  s h o u l d  b e  e x p e c t e d  t o  c o m p l a i n .

X X X IX . ATTORNEY'S FEES

COMMENTS

A t t o r n e v j ^ - f e ^ s -  r e p r e s e n t i n g  e m p l o y e r s  a n d  c a r r i e r s  a r e  

n o r m a l l y  c o m p e n s a t e d  o n  a n  h o u r l y  b a s i s .  T h e i ^ * e c o n o m i c  

i n c e n t i v e  is t h e r e f o r e  t o  s p e n d  t h e  m a x i m u m  a m o u n t  o f  t i m e  w h i c h  

t h e i r  r e l a t i o n s h i p  w i t h  t h e  c a r r i e r  o r  e m p l o y e r  w i l l  stand^ o n  

e a c h  c ase. A t t o r n e y s  f o r  c l a i m a n t  a r e  c o m p e n s a t e d  a t  1 0 %  (plus 

$ 1 5 0 . 0 0 )  o f  t h e  a m o u n t  r e c o v e r e d  f o r  c l i e n t ,  b u t  o n l y  if t h a t  

a m o u n t  h a s  b e e n  c o n t r o v e r t e d  a n d  f o u g h t  out. I n  o t h e r  wo r d s ,  

s e t t l e m e n t s  r a r e l y  c a r r y  a t t o r n e y ' s  fees. T h e r e  a r e  t w o  

p r o b l e m s  i n  t h i s  area. T h e  f i r s t  is t h a t  b o t h  se t s  o f  

a t t o r n e y ' s  f e e s  a r e  e x p e n s e s  w h i c h  a r e  u l t i m a t e l y  r e f l e c t e d  in
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h i g h e r  p r e m i u m  rates. I n  t h i s  area, w e  a r e  y i e l d i n g  t o  W C C A  w h o  

hatf^udvised t h a t  t h e  W C C A  w i l l  b r o o k  n o  i n t e r f e r e n c e  w h a t s o e v e r  

i n  t h e  w a y  t h a t  e m p l o y e r s  o r  c a r r i e r s  r c o m p e n s a t e

t h e i r  a t t o r n e y s ,  a n d  t h e r e f o r e ,  t h e  a t t o r n e y ’s f e e  c o s t s  s h o u l d  

n o t  b e  a p p r o a c h e d .  In  t h e  s e c o n d  area, t h e r e  is t h e  q u e s t i o n  of 

e q u a l i t y  o f  t r e a t m e n t .  T h e  c l a i m a n t ' s  l a w y e r  h a s  a n  i n c e n t i v e  

t o  s e t t l e  as q u i c k l y  as p o s s i b l e ,  b u t  f o r  as m u c h  a s  p o s s i b l e .  

T h e  c a r r i e r  o r  e m p l o y e r ' s  a t t o r n e y  h a s  a n  i n c e n t i v e  u o  g o  as

it^)as

c a n  b e  j u s t i f i e d .  T h i s  is t h e  r e a s o n  t h a t  a l m o s t  e v e r y  a t t o r n e y  

i n  t h e  s t a t e  w o u l d  l o v e  t o  d e f e n d  w o r k e r s '  c o m p e n s a t i o n  c l a i m s  

a n d  m o s t  o f  t h e  b i g  a n d  p r o f i t a b l e  f i r m s  d o  so, w h i l e  o n l y  a 

v e r y  s m a l l  p e r c e n t a g e  o f  a t t o r n e y s  i n  t h e  s t a t e  w i l l  t a k e  

c l a i m a n t ' s  cas e s .  C l a i m a n t s  h a v e  a v e r y  h a r d  t i m e  g e t t i n g  

r e p r e s e n t a t i o n  b e c a u s e  o n l y  a l a w  o f f i c e  s e t  u p  t o  d i v e r t  m o s t  

o f  t h e  w o r k  t o  p a r a l e g a l s  c a n  a f f o r d  t o  t a k e  t h e  c a s e s  w i t h o u t  

l o s i n g  m o n e y .  I n  o r d e r  t o  e f f e c t  j u s t i c e ,  r e p r e s e n t a t i v e s  on 

e a c h  s i d e  s h o u l d  b e  r e a s o n a b l y  e q u a l l y  m o t i v a t e d ,  a n d  c l o s e  t o  

e q u a l l y  paid. I f  t h e r e  a r e  t o  b e  n o  l i m i t a t i o n s  o n  c o u n s e l  fees 

o n  o n e  side, t h e n  p e r h a p s  t h e  o t h e r  s i d e  s h o u l d  b e  p a i d  a 

p e r c e n t a g e  o f  w h a t  t h e  h o u r l y  c o m p e n s a t e d  c o u n s e l  gets. 

C u r r e n t l y ,  c l a i m a n t ' s  c o u n s e l  r e c e i v e s  n o t h i n g  u n l e s s  t h e y  w i n  

w h i c h  a l s o  d i s c o u r a g e s  a t t o r n e y s  f r o m  r e p r e s e n t i n g  w o r k e r s '  

c o m p e n s a t i o n  c l a i m a n t s .  A  h a l f  d o z e n  f o r m u l a s  h a v e  b e e n  

s u g g e s t e d ,  b u t  n o n e  o f  t h e m  s t a n d  t h e  t e s t  o f  a r g u m e n t  if w e

d e e p l y  i n t o  t h e  c a s e  jcind d i s c o v e r y  p r o c e e d i n g s
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a c c e p t  t h e  g i v e n£ t h a t  e m p l o y e r s  a n d  c a r r i e r s  w i l l  b r o o k  n o  

i n t e r f e r e n c e  i n  w h a t  t h e y  p a y  t h e i r  counse]).

R E C O M M E N D A T I O N S

W e  t h e r e f o r e  r e c o m m e n d  s t u d y  b y  t h e  l e g i s l a t i v e  t a s k  

f o r c e  p r o p o s e d  l a t e r ^ o n  w i t h  t h e  c o o p e r a t i o n  c f  t h e  A l a s k a  B a r  

A s s o c i a t i o n .

A C T I O N S  P R O P O S E D

A s  s t a t  id above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

M e d i c a l  c o s t s  a r e  c u r r e n t l y  o u t  of  c o n t r o l  i n  t h e  

c o m p e n s a t i o n  area. P r e s u m p t i v e l y ,  a t t o r n e y s  w o u l d  l i k e  t o  h a v e  

a t t o r n e y ' s  f e e s  i n  t h a t  s a m e  c a t e g o r y .  T h e r e  w i l l  t h e n  p r o b a b l y  

b e  l o t s  of  a r g u m e n t s  in  c o m m i t t e e ,  e t c . , a n d  t h e r e  m a y  

u l t i m a t e l y  b e  a t e s t  c a s e  as t o  w h e t h e r  t h e  f o r m u l a  s e l e c t e d  is 

fair.

XL. U S I N G  E I T H E R  S T A T E  C O V E R A G E  O R  
A  C A P T I V E  C A R R I E R  F O R  C O V E R A G E

C O M M E N T S

A s  m e n t i o n e d  above, A l a s k a  h a s  a b o o m  a n d  b u s t  

e c o n o m y .  E i t h e r  S t a t e  c o v e r a g e  o r  a  c a p t i v e  c a r r i e r  c a n  b e  

e x p e c t e a  to l e v e l  o u t  t h e  c o m p e n s a t i o n  p r e m i u m s  m a x i n g  p r o f i t  i n  

b o o m  t i m e s  a n d  s u f f e r i n g  a l o s s  in b u s t  t i m e s .  F o r  t h e  

s t a b i l i t y  of o u r  e c o n o m y ,  t h i s  is p r o b a b l y  e s s e n t i a l .  A n  

a l t e r n a t i v e  w o u l d  b e  t o  a c t u a l l y  u s e  t h e  a u t h o r i t y  o f  J o h n  

G e o r g e  t o  s e t  r a t e s  t h a t  w o u l d  b e  f a i r  t o  e m p l o y e r s .  W h e t h e r
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t h i s  is p o s s i b l e  is a n  o p e n  q u e s t i o n .

R E C O M M E N D A T I O N

T h i s  s h o u l d  b e  s t u d i e d  a s  it m a y  t u r n  o u t  t o  b e  t h e  

o n l y  s o l u t i o n  t o  l e v e l  f a i r  ra t e s .

A C T I O N S  P R O P O S E D

A  t a s k  f o r c e  i n  t h i s  a r e a  is n e e d e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

O n  t h e  o n e  h a n d ,  c a r r i e r s  c o m p l a i n  t h a t  t h e y  a r e  n o t  

m a k i n g  m o n e y .  I t  is t o  b e  e x p e c t e d ,  h o w e v e r ,  t h a t  i f  t h e y  a r e  

l i k e l y  to  b e  s u p p l a n t e d  b y  a c a p t i v e  c a r r i e r  o r  t h e  St a t e ,  t h e y  

w i l l  v i g o r o u s l y  o p p o s e  t h i s  b e c a u s e ,  i n  fact, a c o n s i d e r a b l e
u A u C ^ V  p r - O f t f 'T " ’

p r o f i t  is b e i n g  made^thsct w o u l d  b e  l o s t  t o  t h e  " c o m p e t i t i o n "  o f  

t h e  S t a t e  o r  t h e  c a p t i v e  c a r r i e r .

XLI. A D M I N I S T R A T I V E  M A T T E R S

C O M M E N T S

W e  l a c k  an  e a s y  m a n n e r  f o r  an e m p l o y e r  t o  c h e c k  o n  

p r i o r  i n j u r i e s  h a v i n g  o c c u r r e d  t o  h i s  e m p l o y e e s .  W e  h a v e  f o u n d  

t h a t  t h e  r e p o r t s  r e c e i v e d  o n  e a c h  i n d i v i d u a l  case^frora i n s u r a n c e  

carriers) a r e  n o t  comb-} np.d^ & O P ¥= afl= s t a t i s t i c s

a r e  v a l u e l e s s  b e c a u s e  t h e y  a r e  n o t  c u m u l a t e d .  T h e r e  is  a l o n g  

p e r i o d  o f  t i m e  b e t w e e n  t h e  r e q u e s t  f o r  a h e a r i n g , a n d  a  h e a r i n g ,  

b o t h  b e f o r e  t h e  B o a r d , a n d  m o s t  e s p e c i a l l y  b e f o r e  t h e  

r e h a b i l i t a t i o n  o f f i c e r .  T h e r e f o r e ,  a d d i t i o n a l  s t a f f i n g  is 

n e e d e d .  T h e  g r e y  b o o k  w h i c h  c o n t a i n s  t h e  s t a t u t e s  a n d



r e g u l a t i o n s  w i t h  r e s p e c t  t o  w o r k e r s ’ c o m p e n s a t i o n  is s o  o u t d a t e d  

as t o  b e  u s e l e s s .  T h e r e  a r e  n o  r e g u l a t i o n s  p r o v i d i n g  f o r  a u d i t s  

f o r  c a r r i e r s .  A t  t h i s  p o i n t ,  t h e r e  is n o  s u p p o r t  w i t h i n  t h e  

D e p a r t m e n t  a s s i g n e d  t o  w o r k  w i t h  l o s s  c o n t r o l  p r o g r a m s  w h i c h  a r e  

b a d l y  n e e d e d .

R E C O M M E N D A T I O N

T h e  e x t r a  p e r s o n n e l  s h o u l d  b e  a d d e d  t o  t h e  D e p a r t m e n t  

t o  p r o v i d e :  a) a l a s t  n a m e  i n d e x  o f  w o r k e r s '  c o m p e n s a t i o n

f i l i n g s  f o r  a v a i l a b i l i t y  t o  e m p l o y e r ;  b) m o r e  B o a r d  m e m b e r s  a n d  

m o r e  r e h a b i l i t a t i o n  o f f i c e r s  i n  o r d e r  t h a t  t h e  h e a r i n g  c a l e n d a r  

n o t  b e  o v e r  o n e  m o n t h  a f t e r  t h e  r e q u e s t  f o r  h e a r i n g  in e i t h e r  o f  

t h e s e  c a t e g o r i e s ;  c) r e g u l a t i o n s  c a n  b e  s e t  u p  f o r  a d o p t i o n  

p r o v i d i n g  f o r  a u d i t s  o f  c a r r i e r s  t o  v e r i f y  t h e  i n f o r m a t i o n  w h i c h  

is s u b m i t t e d ;  d) t h e  i n f o r m a t i o n  r e c e i v e d  f r o m  c a r r i e r s  s h o u l d  

b e  p u t  i n t o  a  c o m p u t e r  so t h a t  i n f o r m a t i o n  w o u l d  b e  c o n t i n u o u s l y  

a v a i l a b l e ^ s u c h  as, f o r  1987, w h a t  p e r c e n t  of  p r e m i u m  d o l l a r s  

w e n t  t o  p a y  m e d i c a l  costs?' T h e r e  a r e  m a n y  o f  t h e s e  t y p e  of 

q u e s t i o n s  t h a t  s h o u l d  b e  a n s w e r e d  in o r d e r  t o  b e  a t  all 

e f f e c t i v e ;  and, e) t h e  g r e y  b o o k  s h o u l d  b e  r e i s s u e d  u p - t o - d a t e  

s o  as t o  m a k e  i t  u s e f u l .

P R O P O S E D  A C T I O N

B u d g e t s  s h o u l d  b e  i n c r e a s e d  a n d  p e r s o n n e l  a s s i g n e d  as 

e x p l a i n e d  a b o v e .  O n  t h e  c o m p i l a t i o n  o f  s t a t i s t i c s  m a t t e r ,  

c o o p e r a t i o n  s h o u l d  b e  w o r k e d  o u t  w i t h  t h e  I n s u r a n c e  

C o m m i s s i o n e r .



A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  b e  a s l i g h t  i n c r e a s e  in c o s t  in r u n n i n g  t h e  

D e p a r t m e n t .  This, o f  c o u r s e ,  w i l l  b e  o f f s e t  b y  t h e  f a c t  t h a t  

i n f o r m a t i o n  a n d  s e r v i c e s  w i l l  b e  a v a i l a b l e .

XLII. E X E C U T I V E  D E P A R T M E N T  P R I O R I T I E S

C O M M E N T S

TVve A t t o r n e y  G e n e r a l ' s  O f f i c e  d o e s  n o t  a l l o c a t e  m o n e y  to 

p r o s e c u t e  w o r k e r s '  c o m p e n s a t i o n  fraud. T h e  b u d g e t  w i l l  r e q u i r e  

a d j u s t m e n t  u p w a r d  t o  p r o v i d e  f o r  t h e  n e e d s  s e t  f o r t h  a b o v e .  T h e  

I n s u r a n c e  D e p a r t m e n t  w i l l  n e e d  t o  b e  r e g u l a t e d  i n  o r d e r  t o  h a v e  

t h e m  a c c u m u l a t e  s t a t i s t i c s  u p o n  w h i c h  t h e y  b a s e  t h e i r  r a t e  

s e t t i n g ^ a n d  t h i s  m a y  r e q u i r e  c o s t  i n c r e a s e .  T h e  A t t o r n e y  

G e n e r a l ' s  O f f i c e  s h o u l d  p r o s e c u t e  e m p l o y e r s  w h o  a r e  o p e r a t i n g  

w i t h o u t  i n s u r a n c e  o r  w i t h  o u t - o f - s t a t e  i n s u r a n c e  t h a t  a c t u a l l y  

h a s  l i t t l e ,  i f  any, v a l u e  f o r  A l a s k a n  w o r k e r s .  T h e  I n s u r a n c e  

D e p a r t m e n t  s h o u l d  p e r f o r m  a u d i t s  o f  t h e  c a r r i e r s ^ i n  o r d e r  t o  

f i n d  o u t  w h e t h e r  i n f o r m a t i o n  t h e y  p r o v i d e  t o  u s  (but is

j u s t  l e f t  in f i l e  d r a w e r s  a t  t h i s  time) is r e l i a b l e ^  hr 

c e r t i f i c a t e  s h o w i n g  t h a t  w o r k e r s '  c o m p e n s a t i o n  is in  e f f e c t  

s h o u l d  b e  d e s i g n e d  so t h a t  it  s p e c i f i e s  w h e r e  A l a s k a n  w o r k e r s  

a r e  w o r k i n g ,  w h a t  c a r r i e r  i s  c o v e r i n g  them, a n d  t h a t  t h e y  a r e  

g i v e n  c o v e r a g e  a t  A l a s k a  r a t e s  s o  a s  t o  b e  v a l i d  i n  A l a s k a .

T h e s e  c e r t i f i c a t e s  s h o u l d  b e  f o r  f i l i n g  o n  e a c h  L i t t l e  

D a v i s - B a c o n  j o b ^ w i t h  l o c a l  g o v e r n m e n t  b o d i e s  t h a t  r e q u e s t  it^_

- 5 5 -



w i t h  t h e  D e p a r t m e n t  o f  I n s u r a n c e ,  w i t h  t h e  D e p a r t m e n t  of 

W o r k e r s '  C o m p e n s a t i o n ya n d  a n y w h e r e  e l s e  t h o u g h t  a p p r o p r i a t e , i n  

o r d e r  t o  g i v e  m e a n i n g  t o  t h e  r e q u i r e m e n t  of h a v i n g  workers' 

c o m p e n s a t i o n  c o v e r a g e .

R E C O M M E N D A T I O N

E a c h  of t h e  a b o v e  p r o b l e m s  b e  a d d r e s s e d  a n d  r e s o l v e d  a t  

t h e  e a r l i e s t  p o s s i b l e  time.

A C T I O N S  P R O P O S E D

S e e  ab o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  b e  " e m p i r e "  p r o b l e m s  a n y t i m e  s o m e  o f  t h e s e  

a d j u s t m e n t s  a r e  m a d e .  T h e  v a l u e  o f  t h e  a d j u s t m e n t s  m a k e s  it all 

s e e m  w o r t h w h i l e .

X L I I I .  S P E C I A L  R E C O M M E N D A T I O N  F O R  T H E  S E C O N D  I N J U R Y  F U N D  

C O M M E N T S

T h e  1 0 4  w e e k  t i m e  r e q u i r e d  t o  b r i n g  t h e  S e c o n d  I n j u r y  

F u n d  i n t o  p l a y  is t o t a l l y  d e s t r o y i n g  t h e  f u n c t i o n  o f  t h e  fund. 

T h e  " w r i t t e n  recor'* r e q u i r e m e n t "  k e e p s  m a n y  l e g i t i m a t e  s e c o n d  

i n j u r y  c a s e s  f r o m  b e i n g  c o m p e n s a t e d  o u t  o f  t h e  f u n c ^ a n d  lu m p  s u m  

s e t t l e m e n t s  a r e  d i s c o u r a g e d  b y  t h e  f u n d  r e i m b u r s i n g  t h e  c a r r i e r s  

o n  a n  i n s t a l l m e n t  b a s i s , r a t h e r  t h a n  b y  l u m p  sum.

R E C O M M E N D A T I O N S

W e  r e c o m m e n d  t h a t  e a c h  o f  t h e  a b o v e  p r o b l e m s  b e  

a d d r e s s e d  b y  l e g i s l a t i o ? ..
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ACTIONS PROPOSED _  _  .
T« / ) *  J 3 . 3 « .  a o i .

A d o p t i o n  o f  a m e n d m e n t s A a s  f ollows:

(a) I f  an e m p l o y e e  w h o  h a s  a p e r m a n e n t  i m p a i r m e n t  f r o m  a n y  

c a u s e  o r  o r i g i n  i n c u r s  a s u b s e q u e n t  d i s a b i l i t y  b y  i n j u r y  a r i s i n g  

o u t  o f  and i n  t h e  c o u r s e  o f  h i s  e m p l o y m e n t  r e s u l t i n g  in 

c o m p e n s a t i o n  l i a b i l i t y  f o r  d i s a b i l i t y  t h a t  is s u b s t a n t i a l ] v  

g r e a t e r  b y  r e a s o n  o f  t h e  c o m b i n e d  e f f e c t s  o f  t h e  p r e e x i s t i n g  

i m p a i r m e n t  a n d  s u b s e q u e n t  i n j u r y  o r  b y  r e a s o n  o f  t h e  a g g r a v a t i o n  

o f  t h e  p r e e x i s t i n g  i m p a i r m e n t  t h a n  t h a t  w h i c h  w o u l d  h a v e  

r e s u l t e d  f r o m  t h e  s u b s e q u e n t  i n j u r y  alone, t h e  e m p l o y e r  o r  h i s  

i n s u r a n c e  c a r r i e r  s h a l l  b e  r e i m b u r s e d  f o r  t h e  s e c o n d  i n j u r y  f u n d  

f o r  a l l  c o m p e n s a t i o n  p a y m e n t s  s u b s e q u e n t  t o  t h o s e  p a y a b l e  f r o m  

t h e  f i r s t  2 6. (104) w e e k s  o f  d i s a b i l i t y .  T h e  i n s u r a n c e  c a r r i e r  

s h a l l  b e  r e i m b u r s e d  b v  a l u m p  s u m  p a y m e n t  f r o m  t h e  f u n d  f o r  l u m p  

s u m  s e t t l e m e n t s  a p p r o v e d  b y  t h e  b o a r d .

(b) If t h e  s u b s e q u e n t  i n j u r y  o f  t h e  e m p l o y e e  r e s u l t s  in t h e  

d e a t h  o f  t h e  e m p l o y e e  a n d  it i s  d e t e r m i n e d  t h a t  t h e  d e a t h  w o u l d  

n o t  h a v e  o c c u r r e d  e x c e p t  f o r  t h e  p r e e x i s t i n g  p e r m a n e n t  p h y s i c a l  

i m p a i r m e n t ,  t h e  e m p l o y e r  o r  h i s  i n s u r a n c e  c a r r i e r  s h a l l  i n  t h e  

f i r s t  i n s t a n c e  p a y  t h e  c o m p e n s a t i o n  p r e s c r i b e d  b y  t h i s  ch a p t e r ,  

b u t  h e  o r  h i s  i n s u r a n c e  c a r r i e r  s h a l l  b e  r e i m b u r s e d  f r o m  t h e  

s e c o n d  i n j u r y  f u n d  f o r  a l l  c o m p e n s a t i o n  p a y a b l e  i n  e x c e s s  o f  26. 

(104) w e e k s .

(c) In o r d e r  to  q u a l i f y  u n d e r  t h i s  s e c t i o n  f o r  

r e i m b u r s e m e n t  f r o m  t h e  s e c o n d  i n j u r y  fund, t h e  e m p l o y e r  m u s t
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e s t a b l i s h  (by w r i t t e n  r e c o r d s )  t h a t  t h e  e m p l o y e r  h a d  k n o w l e d g e  

o f  t h e  p e r m a n e n t  p h y s i c a l  i m p a i r m e n t  b e f o r e  t h e  s u b s e q u e n t  

i n j u r y  a n d  t h a t  t h e  e m p l o y e e  w a s  h i r e d  o r  r e t a i n e d  i n  e m p l o y m e n t  

a f t e r  t h e  e m p l o y e r  a c q u i r e d  t h a t  k n o w l e d g e .  E m p l o y e r  k n o w l e d g e  

s h a l l  b e  e s t a b l i s h e d  b v  w r i t t e n  r e c o r d s  e x c e p t  as fol l o w s ;

(1) I n  c a s e s  o f  paralecria o r  cruadripleqia,

(2) I n  c a s e s  o f  a m p u t a t i o n  o f  foot, leg, a r m  o r  hand,

a n d

(3) W h e n  a n  e m p l o y e e  h a s  o m i t t e d  q u a l i f y i n g  

i n f o r m a t i o n  f r o m  e m p l o y e e ' s  r e s p o n s e  t o  a n  e m p l o y m e n t  

q u e s t i o n n a i r e  c o m p l e t e d  b v  t h e  e m p l o y e e  p r i o r  t o  t h e  s u b s e q u e n t  

i n j u r y .

(f) A n  e m p l o y e r  o r  h i s  c a r r i e r  s h a l l  n o t i f y  t h e  C o m m i s s i o n  

o f  L a b o r  o f  a n y  p o s s i b l e  c l a i m  a g a i n s t  t h e  s e c o n d  i n j u r y  f u n d  as 

s o o n  a s  p r a c t i c a b l e ,  b u t  i n  n o  e v e n t  l a t e r  t h a n  ^5_ (100) w e e k s  

a f t e r  t h e  e m p l o y e r  o r  h i s  c a r r i e r  h a v e  k n o w l e d g e  of t h e  i n j u r y  

o r  d e a t h .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  w i l l  i n c r e a s e  t h e  u s a g e  o f  t h e  s e c o n d  i n j u r y  f u n d

b y  b e t w e e n  t h r e e  a n d  f o u r  t i m e s 4 oxzSi. I t  w i l i  m i n i m i z e  t h e

" a c c e p t a n c e  period'! n n . y
c «  a  U (

X L I V .  L E G I S L A T I V E  T A S K  F O R C E

C O M M E N T S

A s  w e  a d d r e s s e d  e a c h  o f  t h e  p r o b l e m  areas, a n u m b e r  o f
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Memorandum for Points of Discussion for 
HB 352/SB 322 - Workers1 Compensation

February 5, 1988

The standard of "any evidence" was questioned by several 
participants, and the general consensus as that some qualifying 
language should be included. The current stanaard is "substantial 
evidence". The "any evidence" standard was included in response to 
what many people characterize as the Alaska Supreme Courts' 
insistence on expanding the bounds of their fact finding 
responsibilities to consistently and unfairly deny the Boards 
decisions. (See attachment #5).

There was considerable public testimony over whether this section 
would meet a constitutional challenge. (See attachment #5) There 
was also some testimony that there is no dependable source of cost 
of living adjustments for other states to use as a guide in 
determining benefits for persons residing outside of Alaska.

Some participants expressed concern with the method the Board would 
use to determine eligibility for and placement on the list 
maintained by the Board. The common fear expressed was that some 
health care providers would be "blackballed" and would have no 
recourse to address a possible conflict.

There was some concern expressed by participants that an employee 
may not consider their employment statement false, or may 
inadvertently omit information that they don't consider important 
and are later found to have "knowingly made a false statement".

A participant who currently serves as a rehabilitation specialist 
objected to the requirement that specialists must be chosen from a 
rotating list to perform an eligibility evaluation. She objected 
because of cost considerations, claiming that she can do several 
evaluations in adjacent communities at considerably less cost than 
it would take to send separate specialists for each injured worker 
seeking an evaluation. She also argued that this provision 
interfered with free enterprise in that workers would not be free 
to choose her if they felt she was the best unless her name was at 
the top of t^e list at the time.

Several participants expressed concern over this section. Their 
comments generally fell into two categories: 1) Those who felt
that "60 percent of pre-injury wages" was not a fair standard for 
determining eligibility and, 2) those who were concerned that the 
effect of (2) would be to make rehabilitation a "once in a lifetime 
deal". Suggestions were made that the language in paragraph (2) 
include some qualifiers so that a worker can be eligible for a 
second rehabilitation plan if their previous injury had nothing to 
do with the second (e.g. working as a dozer operator a worker had a 
severed limb and was rehabilitated. Several years later the same 
worker returned to work as a dozer operator and was burned in a job



related fire. Under the current language, this worker would 
probably not be eligible for a second go at rehabilitation).

7. Several participants asked for qualifying language to be included 
in this section so that a worker may be able to refuse unreasonable 
requirements and would have some recourse if they inadvertently 
missed an appointment or had a family emergency that caused them to 
fail to adhere to each of the requirements under this section.

8. Several participants expressed concern that the time limits in this 
section may be difficult or impossible to comply with, in spite of 
the qualifers giving the Board and/or the rehabilitative specialist 
the ability to modify the time limits under unusual circumstances.

9. Some participants were concerned that the "abuse of discretion" 
language was too confusing and restrictive and did not give a 
worker sufficient ability to argue against a determination under 
this section.

10. There was concern expressed by several participants that the new 
definition of "employability" as opposed to "employment" was 
unfair.

11. Several participants testified in opposition to the expanded 
definition of "labor market".

12. Several professional rehabilitative groups have asked that their 
specialties be included in the definition of specialist (see 
attachment #1)

13. Again, some participants testified that the "60 percent" standard 
was too low and unfair.

14. The chiropractors offered several suggested amendments to Section
8. (See attachment #2)

15. Several participants objected to this language and testified that 
"doctor shopping" was as much a problem with employers/insurers as 
it was with employees. In addition, the chiropractors have 
suggested language in attachment 2.

16. There were several objections from participants about limiting the 
number of visits to a treating physician. It appears that most of 
the objection was based on a misunderstanding about what che 
language means since several people believed that the bill 
prohibited any visits beyond the guidelines spelled out in this 
section. There is a suggested amendment to this section in 
attachment #2.

17. Several participants objected to this language because they felt an 
employer would abuse the presumption of reasonableness. In 
addition, participants testified that if an employees ability to 
"doctor shop" were limited, then this section should also require a 
limit on the ability to "doctor shop" by the employer.
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18. Some participants testified that some IME's use painful and 
unnecessary testing procedures in order to force an employee to 
refuse treatment/tests and thus loose their benefits. Participants 
asked that language be included to require that the tests had to be 
reasonably connected with the injury under investigation. There is 
additional suggested language in attachment if2 and additional 
information in attachment #5.

19. There was concern expressed that this section only applied to fees 
charged by an employee's provider and that the standard would not 
be applied to IME's chosen by the Board and/or the employer.

20. There was some concern expressed about permitting an "outside" 
organization to have any say about Alaska Workers' Compensation 
issues.

21. Participants expressed concern over language giving the presumption 
of correctness to the second IME.

22. Participants suggested that the "fraud" standard be expanded to 
include "misrepresentation and gross incompetence. (Also see 
attachment #2).

23. There was some concern about whether a stress claim could be 
defined in this manner and still meet a subsequent constitutional 
challenge.

24. Again, the "any evidence" standard. (See #1)

25. Again, there was some concern expressed as to whether determining 
benefits on the basis of residency could meet a constitutional 
challenge.

26. Several participants objected to the expanded definition of the 
labor market for employee's services.

27. Again, concern was expressed over the new definition of 
remunerative employability and, in particular, the way that 
definition is applied to this section in order (in some 
participants minds) "to avoid paying permanent total disability".

28. There was some objection voiced over the "arbitrary" decision that 
TTD benefits may not be paid for more than two years. Suggestions 
were made that this section should be amended to allow TTD benefits 
to continue beyond 2 years in extenuating circumstances.

29. There were many objections voiced over the new method of 
determining permanent partial disability benefits under this 
section. Testimony from John Lewis indicated that several national 
studies failed to show any correlation between the method used to 
determine PPD benefits and the subsequent well-Leing of an injured 
worker. There v/as also testimony that indicated that, while this 
new method would not necessarily reduce benefits workers, it 
would insert an "element of certainty" in determir . benefits that



may reduce litigation and make it easier for insurers to make 
actuarial predictions.

30. Again, there was concern expressed over the definition of medical 
stability and whether it adequately addressed a situation where a 
worker may be stable but could deteriorate unless medical 
treatments were continued.

31. There was much concern expressed over this new section, most of 
which appeared to result from confusion over the wording and the 
intent.

32. Attachment #3 outlines concerns that legislative drafting has with 
the way this section is written.

33. Concern was expressed that this section assures that only vested 
pension and benefits be considered with determining the average 
weekly wage.

34. Concern was expressed that the definition of a "mental injury" may 
preclude claims based on mental injuries due to sexual, racial, and 
religious harassment and discrimination and other illegal 
employment practices.

35. Again, there was concern that "medical stability" did not 
adequately address conditions where an injured workers' condition 
may deteriorate without continued treatment.

* * * * *

In addition to concerns expressed over language included in the bill,
there were several comments addressed to items that are not covered in
the bill. They include:

1. The growing length of time between filing a workers' comp case and 
a Board hearing ( See attachment #4).

2. A request that the bills include a mandated rate reduction of at
least 10 percent.

3. Other "insurance questions", specifically the complaint that HB
352/SB322 fail to "get tough" or make any demands on the insurance
industry, either to comply with laws requiring certain information 
to be filed or to require the Division of Insurance to beef up 
their financial and market examination functions.

4. The q -stion of whether a contractor can be retroactively billed 
for workers1 compensation insurance for an independent contractor 
who is a sole-proprietorship that they have contracted with.

5. The entire question of retroactive billing or "post audit" billing. 
One participant testified that u client of his, a small Southeast 
Alaska community, had a quote of $6500.00 for workers1 comp



coverage for a small capital project. Upon completion of the 
project and a post audit report, the municipality was presented 
with a $75,000.00 bill for a completed project on which no injuries 
occurred.

Some pa1'' icipants requested that the measure address the problem 
with oj , of state companies not having to pay Alaska workers’ 
compensation rates because they have an "all states rider" on their 
home-based policy that covers them. This puts Alaska businesses, 
particularly the construction industry, at a tremendous 
disadvantage.

Some participants suggested, in response to claims that injured 
workers prolonged their problems and used workers’ comp as 
unemployment insurance, that the unemployment law be amended to 
allow an injured worker to claim unemployment that they have paid 
in to if they fail to find a job after recovering from an 
on-the-job injury.



By the Lqbor and Commerce 
Commitcee

SENATE BILL NO. 322 
HOUSE BILL No. 352

"AN ACT RELATING TO W O R K E R S ’ COMPENSATION..."

PROPOSED C H A N G E :

Page 10. Sec. AS 23.30.041 REHABILITATION OF INJURED WORKERS, 
should be changed to read as follows:

(6) "Rehabilitation Specialist" means a person who is

certified by at least one of the following national certifying 

boards: THE NATIONAL BOARD OF CERTIFIED COUNSELORS (National

Certified Counselors - N C C ) ; THE COMMISSION ON REHABILITATION 

COUNSELOR CERTIFICATION (Certified Rehabilitation Counselor - 

C R C ) ; THE CERTIFIED'INSURANCE REHABILITATION SPECIALISTS C O M­

MISSION (Certified Insurance Rehabilitation Specialists - C I R S ) ; 

THE AMERICAN BOARD OF VOCATIONAL EXPERTS (DIPLOMATE/FELLOW. 

VOCATIONAL EXPERT - A B V E ) .

AT P R E S E N T , P. 10, Sec. AS 23.30.041 (6) reads as follows: 

"(6) "rehabilitation specialist" means a person who is a 

certified insurance rehabilitation specialist or a person who 

has equivalent or better qualifications as determined under 

regulations adopted by the department;
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S E C T I O N  A.S. 2 3 . 3 0 . 0 9 5 ( a ) :

(1) D E L E T E  u n d e r l i n e d  p a s s a g e  b e g i n n i n g  p a g e  12, l i n e  
7 t h r o u g h  l i n e  11, s t a r t i n g  w i t h  "The e m p l o y e e " .

R A T I O N A L E :  T h i s  p a s s a g e  is o b j e c t i o n a b l e  for 
s e v e r a l  reasons:

(a) b e c a u s e  t h e r e  is an i n s u f f i c i e n t
d e f i n i t i o n  o f  " a t t e n d i n g  p h y s i c i a n " ;

(b) b e c a u s e  t h e r e  is an i n s u f f i c i e n t  
d e f i n i t i o n  o f  " s p e c i a l i s t " ;

(c) b e c a u s e  t h e r e  is no  i n d i c a t i o n  o f  w h e n
a p h y s i c i a n  b e c o m e s  an " a t t e n d i n g "  p h y s i c i a n  
as o p p o s e d  to an e x a m i n i n g  or c o n s u l t i n g  
p h y s i c i a n ;  and,

(d) b e c a u s e  t h e r e  is n o  real i n d i c a t i o n  o f  h o w
a c h o i c e  o f  a d i f f e r e n t  s p e c i a l t y  is treated. 
F o r  i n s t a n c e ,  if e m p l o y e e ' s  a t t e n d i n g  
p h y s i c i a n  is a G P  and he has a b r o k e n  leg 
and d e c i d e s  th a t  a o r t h o p e d i s t  w o u l d  be b e t t e r  
a b l e  to t r e a t  him, do e s  t h a t  d e c i s i o n  c o u n t  
as a c h a n g e ?  Or, the e m p l o y e e  h a s  a l o w e r  
b a c k  injury, c h o s e s  to t r y  an o s t e o p a t h  or a 
c h i r o p r a c t o r  i n s tead of  his GP, d o e s  t h a t  
d e c i s i o n  c o u n t  as a c h a n g e  w h e n  h e  is n o t  
m e r e l y  c h a n g i n g  fr o m  o n e  d o c t o r  to a n o t h e r  
b u t  is a c t u a l l y  s e e k i n g  a d i f f e r e n t  t y p e  
o f  t r e a t m e n t ?

If  t h e  p a s s a g e  m u s t  r e m a i n  in, h e r e  is a s u g g e s t e d  
change:

T h e  e m p l o y e e  m a y  not m a k e  m o r e  t h a n  o n e  
c h a n g e  o f  a t t e n d i n g  p h y s i c i a n  w i t h i n  
t h e  e m p l o y e e ' s  a t t e n d i n g  p h y s i c i a n ' s  
s p e c i a l t y  w i t h o u t  the w r i t t e n  c o n s e n t  
o f  t h e  e m p l o y e r .

(2) K e e p  l a n g u a g e  t h a t  w i l l  be d e l e t e d  ( b r a c k e t e d  l a n g a u g e  on 
p a g e  12, l i n e  11 t h r o u g h  l i n e  13). T h e r e  d o e s  n o t  a p p e a r  
to be any j u s t i f i c a t i o n  for t a k i n g  a w a y  t h e  b o a r d s  
a u t h o r i t y  t o  m a k e  e x c e p t i o n s  to this rule in the 
a p p r o p r i a t e  cases.



(3) A m e n d  the l a n g u a g e  in the n e x t  s e n t e n c e ,  p a g e  12, l i n e  
13, s t a r t i n g  "Upon p r o c u r i n g "  to read:

S E C T I O N

U p o n  p r o c u r i n g  t h e  s e r v i c e s  o f  an a t t e n d i n g  
p h y s i c i a n ,  etc.

A d d  s e n t e n c e  to end o f  p r e s e n t  s e c t i o n  sta t i n g :

W i t h  t h e  e x c e p t i o n  of the above, no  p a r t y  
s h a l l  a t t e m p t  to i n t e r f e r e  w i t h  o r  r e s t r i c t  
by any m e a n s  the e m p l o y e e ' s  r i g h t  to s e l e c t  
a p h y s i c i a n  o f  his or h e r  choice.

A.S. 2 3 . 3 0 . 0 9 5 ( c ) :

D E L E T E  the a d ded l a n g u a g e  ( u n d e r l i n e d  and a p p e a r i n g  
on  p a g e  13, l i n e  2 t h r o u g h  li n e  13).

R A T I O N A L E :  T h i s  p a s s a g e  is ill c o n s i d e r e d :

(a) b e c a u s e  t h e r e  is n o  d e f i n i t i o n  o f  w h a t  is
c o n s i d e r e d  " c o n t i n u i n g  and m u l t i p l e  t r e a t m e n t s "  
and h e a l t h  c a r e  p r o v i d e r s  m u s t  n e c e s s a r i l y  guess;

(b) b e c a u s e  t h e r e  is n o  d e s i g n a t i o n  o f  w h o  w i l l  
a p p r o v e  t h e  p l a n  and w h a t  s t a n d a r d s  w i l l  be 
e m p l o y e d  and u p o n  w h a t  f a c t s  or b a s i s  t h e  
r e v i e w  w i l l  rest;

(c) b e c a u s e  the p r o c e s s  of  r e v i e w  w i l l  o c c u r  
s i m u l t a n e o u s l y  w i t h  the p r o v i s i o n  o f  t r e a t m e n t  
and, a c c o r d i n g  to the c u r r e n t  langu a g e ,  the 
h e a l t h  c a r e  p r o v i d e r  m u s t  b e a r  the f i n a n c i a l  
ri s k  o f  d i s a p p r o v a l ;

(d) b e c a u s e  t h e r e  are no p r o v i s i o n s  for a m e n d m e n t  
of t h e  p l a n  s h o u l d  the ne e d  arise; and,

(e) b e c a u s e  the p r o v i s i o n  i m p o s e s  m a x i m u m  l i m i t s  
a r b i t r a r i l y .

- 2 -



G e n e r a l l y ,  it  a p p e a r s  to us  th a t  t h e s e  p r o v i s i o n s  w i l l  p r o­
b a b l y  r e s u l t  in a n  i n c r e a s e  in l i t i g a t i o n  a n d  r e s u l t i n g  c o s t s  
r a t h e r  t h a t  a d e c r e a s e  s i n c e  s o  m u c h  is l e f t  u n s t a t e d .

I f  t h e  r e a s o n  for this a m e n d m e n t  is to g u a r d  a g a i n s t  u n r e a s o­
n a b l e  o r  u n n e c e s s a r y  t r e atment, t h e r e  a r e  a l r e a d y  r e g u l a t i o n s  in 
p l a c e  a n d  t h e  e m p l o y e r  can, w i t h  m o s t  h e a l t h  c a r e  p r o f e s s i o n s ,  
s u b m i t  p e r c e i v e d  a b u s e s  to the a o o r o p r i a t e  p e e r  r e v i e w  c o m m i t­
tees .

If  t h e  r e a s o n  for th i s  p r o v i s i o n  is, as s o m e  o f  o u r  m e m b e r s  
s t r o n g l y  s u s p e c t ,  an i n d i r e c t  a t t a c k  on C h i r o p r a c t i c ,  it is not 
in f a c t  c o s t  e f f e c t i v e  and is, to s a y  t h e  least, d i s c r i m i n a t o r y ,

S E C T I O N  A.S. 2 3 . 3 0 . 9 5 ( e ) ;

(1) P r o p o s e d  a m e n d m e n t  d e l e t i n g  r e q u i r e m e n t  t h a t  e x a m i n i n g  
p h y s i c i a n  be a u t h o r i z e d  to p r a c t i c e  is i n a p p r o p r i a t e  
and s u s p e c t .  T h e r e f o r e ,  b r a c k e t e d  s e c t i o n * o n  p a g e  13, 
l i n e  18 t h r o u g h  l i n e  19, s h o u l d  be R E T A I N E D .

H o w  is e i t h e r  the B o a r d  or t h e  e m p l o y e e  a b l e  to  rely 
u p o n  the c o m p e t e n c e  of a r e p o r t  or  e x a m i n a t i o n  if 
t h e r e  is n o  r e q u i r e m e n t  that the p h y s i c i a n  d o i n g  the 
e x a m i n i n g  be a p p r o p r i a t e l y  l i c e n s e d ?  D o e 3  the 
l e g i s l a t u r e  r e a l l y  in t e n d  to r e q u i r e  t h a t  the e m p l o y e e  
m u s t  s u b m i t  t o  an e x a m i n a t i o n  by s o m e o n e  w h o  m a y  n o t  
be  c a p a b l e  of m e e t i n g  l i c e n s e  r e q u i r e m e n t s ?

(2) T h e  c r e a t i o n  o f  a p r e s u m p t i o n  of r e a s o n a b l e n e s s  
o f  r e q u i r i n g  e x a m i n a t i o n s  e v e r y  30 d a y s  a p p e a r s  
t o  be i r r a t i o n a l .  It s eems o b v i o u s  t h a t  the 
a d d e d  l a n g u a g e  c o u l d  e a s i l y  b e  u s e d  by t h e  e m p l o y e r  
to h a r a s s  an e m p l o y e e  in c a s e s  w h o r e  e i t h e r  (1) 
t h e  c o n d i t i o n  is s t a b l e  e n o u g h  t h a t  m o n t h l y  
e x a m i n a t i o n s  a r e  u n n e c e s s a r y ,  ar.d/or t h e  e x a m i n a t i o n  
t e c h n i q u e  u s e d  is p a i n f u l  and t h e  l i k e l i h o o d  of  
s u b s t a n t i a l  c h a n g e s  in c o n d i t i o n  w o u l d  not, in the 
a b s e n c e  o f  an a d v e r s a r y  r e l a t i o n s h i p ,  be n o r m a l l y  
c o n s i d e r e d  j u s t i f i e d .  In a d d i t i o n ,  s h o u l d  the e m p l o y e e  
n o t  be a b l e  to w o r k  at h i s / h e r  old job, a r e q u i r e m e n t  
f o r  m o n t h l y  e x a m i n a t i o n s  by t h e  f o r m e r  e m p l o y e r ' s  
d o c t o r  m a y  w e l l  i n t e r f e r e  w i t h  t h e  a b i l i t y  of 
t h e  e m p l o y e e  to s e c u r e  o t h e r  e m p l o y m e n t .



(3) A l t h o u g h  t h e r e  are fai r l y  d r a c o n i a n  p r o v i s i o n s
w i t h i n  t h i s  s e c t i o n  for e m p l o y e e  n o n - c o o p e r a t i o n ,  
t h e r e  are n o  p r o v i s i o n s  for (i) a d v a n c e  (reasonable) 
n o t i c e  r e q u i r e m e n t  by the e m p l o y e r ;  or, (ii) a 
m e a n s  by w h i c h  the e m p l o y e e  can c o n t e s t  the 
n e c e s s i t y  a n d / o r  r e a s o n a b l e n e s s  o f  the m o n t h l y  
e x a m i n a t i o n s  p r i o r  to t h e i r  i m p o s i t i o n .

S E C T I O N  A.S. 2 3 . 3 0 . 9 5 ( f ) :

D E L E T E  ( U N D E R L I N E D )  changes.

R A T I O N A L E :  T h e  p r e s e n t  sec t i o n ,  p r i o r  t o  a m e n d m e n t ,  l i m ited
f e e s  c h a r g e d  f o r  m e d i c a l  t r e a t m e n t  and s e r v i c e s  to c h a r g e s  
t h a t  g e n e r a l l y  p r e v a i l e d  in the c o m m u n i t y .  (See b r a c k e t e d  
s e c t i o n ,  p a g e  14, l i n e s  18 t h r o u g h  19). T h e  n e w  s e c t i o n  
( u n d e r l i n e d ,  p a g e  14, l i n e  20 t h r o u g h  l i n e  22) adds t o  the 
B o a r d ' s  r e s p o n s i b i l i t y  t h e  n e c e s s i t y  t o  d e t e r m i n e  w h e t h e r  or 
n o t  t h e  c h a r g e ,  w h i c h  m a y  we l l  be c u s t o m a r y  in the community, 
is r e a s o n a b l e  ( u n derlined).

T h a t  b e i n g  true, the p h r a s e  t h a t  t h e  B o a r d  m a y  r e g u l a t e  
fees a n d  c h a r g e s  c o n t a i n e d  w i t h i n  t h i s  s e c t i o n  w o u l d  b e c o m e  a 
r e a l i t y  s i n c e  t h e  B o a r d  w o u l d  h a v e  a u t h o r i t y  u n d e r  th i s  s e c­
t i o n  to  o v e r r i d e  f r e e  m a r k e t  c o n s i d e r a t i o n s ,  i n c l u d i n g  local 
e c o n o m i c s  a n d  t h e  e f f e c t s  of l o c a l  c o m p e t i t i o n  and d e c l a r e  
th a t  c h a r g e s  t h a t  w e r e  in fact u s u a l  and c u s t o m a r y  but, in 
the B o a r d ' s  o p i n i o n ,  u n r e a s o n a b l e .

T h e  p r o p o s e d  c h a n g e  is a c t u a l l y  u n n e c e s s a r y  s i n c e  n o r­
ma l  f r e e  e n t e r p r i s e  p r o c e s s e s  s u p p l y  r e a s o n a b l e n e s s  of  p r i c e  
t h r o u g h  m a r k e t  p l a c e  c o m p e t i t i o n .

S E C T I O N  A.S. 2 3 . 3 0 . 9 9 ( 1 ) :

D E L E T E  c h a n g e s ,  A M E N D  C U R R E N T  LANGUAGE.

The m o s t  o f f e n s i v e  o f  the added l a n g u a g e  is c o n t a i n e d  on  p a g e  
14, l i n e s  25 t h r o u g h  26, w h i c h  a l l o w s  for an o u t - o f - s t a t e  o r g a n i­
za t i o n  to a d v i s e  t h e  B o a r d  on the a p p r o p r i a t e n e s s  and n e c e s s i t y  
for and c o s t s  o f  m e d i c a l  t r e a t m e n t  o f  A l a s k a n  w o r k m e n  by A l a s k a n  
p h y s i c i a n s .  A  h o s t  o f  q u e s t i o n s  a r i s e  by t h i s  w o r d i n g .  If an 
o u t - o f - s t a t e  o r g a n i z a t i o n  is a p p ointed, h o w  w e l l  q u a l i f i e d  are 
t h e y  to j u d g e  t h e s e  i s s u e s ?  C o u l d  th e y  pass the r e l e v a n t  A l a s k a  
b o a r d s ?  A r e  they in f a c t  l i c e n s e d  p h y s i c i a n s / h e a l t h  c a r e  p r o v i­
de r s ?  A r e  t h e y  a n y t h i n g  m o r e  than c l a i m  a d j u s t e r s ?  H o w  is an 
o u t - o f - s t a t e  o r g a n i z a t i o n  g o i n g  to d e t e r m i n e  a p p r o p r i a t e n e s s  of 
t r e a t m e n t  w i t h o u t  r e c o u r s e  to e x a m i n i n g  the p a t i e n t  or t a k i n g  
a d d i t i o n a l  x r a y s  o r  a d d i t i o n a l  s t u d i e s ?  w h y  is an o u t - o f - s t a t e  
o r g a n i z a t i o n  n e e d e d  w h e n  t h e r e  are p e e r  r e v i e w  c o m m i t t e e s  set u p  
w i t h i n  t h e  v a r i o u s  d i s c i p l i n e s  for t h e s e  p u r p o s e s  n o w ?



R e g a r d i n g  costs, o n c e  again, how is an o u t - o f - s t a t e  o r g a n i z a­
ti o n  g o i n g  to d e t e r m i n e  a p p r o p r i a t e  l e v e l s  o f  c o s t s ?  If for 
i n s t a n c e ,  t h e  p e r s o n  m a k i n g  t h e  d e t e r m i n a t i o n  on a p p r o p r i a t e n e s s  
o f  c o s t s  l i v e s  in and is f a m i l i a r  w i t h  m e d i c a l  c o s t s  in s o m e  
s m a l l  t o w n  in I l l i n o i s ,  w i l l  that f a m i l i a r i t y  i n f l u e n c e  t h e  
a d v i c e  h e  g i v e s  t o  t h e  B o a r d  o n  t r e a t m e n t  r e n d e r e d  in A l a s k a  
w h e r e  t h e  c o s t  o f  e v e r y t h i n g  is higher?

B a s e d  u p o n  t h e  r e c o m m e n d a t i o n s  th a t  a r e  m a d e  to t h e  Board, 
t h e  B o a r d  w i l l  be d e t e r m i n i n g  w h e t h e r  an e m p l o y e r  s h o u l d  pay a 
b i l l  f o r  s e r v i c e s  that h a v e  a l r e a d y  be e n  r e n d e r e d .  B e c a u s e  it 
h a s  t h e  p o w e r  to a p p r o v e  o f  the w i t h h o l d i n g  o f  p a y m e n t ,  t h e  
e m p l o y e e  and the l o c a l  p h y s i c i a n  in A l a s k a  r e n d e r i n g  t r e a t m e n t  to 
h i m  is at a d i s t i n c t  d i s a d v a n t a g e  in c h a l l e n g i n g  the a d v i c e  of an 
o u t - o f - s t a t e  o r g a n i z a t i o n .

I f  t h e  a d v i c e  is u n s o u n d ,  but b e c a u s e  o f  e c o n o m i c s ,  r e m ains 
u n c h a l l e n g e d ,  t h e  B o a r d ' s  d e c i s i o n  w i l l  e v e n t u a l l y  b e g i n  to 
i n f l u e n c e  the m a n n e r  in w h i c h  A l a s k a n  p h y s i c i a n s  t r e a t  i n j u r e d  
w o r k m e n  s i n c e  t h e i r  c h o i c e s  w i l l  e s s e n t i a l l y  b e  to e i t h e r  a dopt 
an a p p r o v e d  (but u n s o u n d )  p r o c e d u r e  or to r e f u s e  to  t r e a t  the 
i n j u r e d  w o r k m a n .  A d d i t i o n a l l y ,  i n j ured e m p l o y e e s  m a y  n o t  seek 
a p p r o p r i a t e  t r e a t m e n t  s i n c e  t h e y  m i g h t  end u p  h a v i n g  to p a y  for 
it t h e m s e l v e s ,  w h i c h  w i l l  e i t h e r  add to t h e  t e r m  o f  the i n j u r y  or 
b e g i n  to i n c r e a s e  c o s t s  o f  e m p l o y e e  m e d i c a l  i n s u r a n c e  plans.

W e  s u g g e s t  the f o l l o w i n g  l a n g u a g e  R E P L A C E  S e c t i o n  (j):

T h e  b o a r d  m a y  a p p o i n t  a m e d i c a l  s e r v i c e s  r e v i e w  
b o a r d  c o n s i s t i n g  o f  p h y s i c i a n s  l i c e n s e d  \n the 
s t a t e  and e m p l o y e r  and e m p l o y e e  r e p r e s e n t a t i v e s  to 
a s s i s t  and a d v i s e  t h e  B o ard in m a t t e r s  i n v o l v i n g  
t h e  c o s t s  o f  h e a l t h  c a r e  s e r v i c e s .  T h e  m e d i c a l "  
s e r v i c e s  a d v i s o r y  b o a r d  s h a l l  c o n d u c t  a n o n y m o u s  
s u r v e y s  b i a n n u a l l y  to d e t e r m i n e  u s u a l  and c u s t o m a r y  
c o s t s  of  t r e a t m e n t  and p r o c e d u r e s ,  and in t h e  c a s e  
o f  u n u s u a l  s i t u a t i o n s ,  m a y  c o n d u c t  s p e c i a l  s u r v e y s  
to d e t e r m i n e  u s u a l  and c u s t o m a r y  c o s t s  for t r e a t­
m e n t  of  p r o c e d u r e s  n o t  n o r m a l l y  e n c o u n t e r e d .  I f  
t h e  B o a r d  s h a l l  d e t e r m i n e  that a p h y s i c i a n  or 
h e a l t h  c a r e  p r o v i d e r  has i n a p p r o p r i a t e l y  or u n n e­
c e s s a r i l y  p r o v i d e d  t r e a t m e n t ,  or has h a b i t u a l l y  and 
s u b s t a n t i a l l y  e x c e e d e d  the u s u a l  and c u s t o m a r y  
c h a r g e s  in t h e  c o m m u n i t y  in w h i c h  t r e a t m e n t  was 
r e n d e r e d ,  t h e  c o m m i t t e e  s h a l l  r e f e r  the m a t t e r  to 
t h e  p e e r  r e v i e w  c o m m i t t e e  of the h e a l t h  c a r e  p r o v i­
de r ' s  d i s c i p l i n e  and a d v i s e  the B o a r d  to d i s a p p r o v e  
t h e  c h a r g e s  in q u e s t i o n .

- 5 -



S E C T I O N  A . S . 2 3 . 3 0 . 0 9 5 f k )  i

(1) A M E N D  p r o p o s e d  langu a g e .

R A T I O N A L E : T h e  c l e a r  I m p o r t  o f  this s e c t i o n  i3 t o  p r o­
v i d e  t h e  B o a r d  w i t h  a n  i n d e p e n u e n t  s o u r c e  to t u r n  to w h e n  a 
d i s p u t e  a r i s e s  b e t w e e n  t h e  p a r t y ' s  e x p e r t s .  U n f o r t u n a t e l y ,  
the p r o p o s e d  s e c t i o n  as it's p r e s e n t l y  w o r d e d  d o e s  n o t  go far 
e n o u g h  t o  in s u r e  the i n d e p e n d e n c e  o f  t h e  source.
A d d i t i o n a l l y ,  it fails to g u a r d  a g a i n s t  a p p l e s  and o r a n g e s  
c o m p a r i s o n s  that so o f t e n  c r e a t e  or i n c r e a s e  l i t i g a t i o n  
b e f o r e  t h e  Board. F i nally, the p r o p o s e d  s e c t i o n  c r e a t e s  an 
i n a p p r o p r i a t e  l i m i t e d  s t a n d a r d  of r e v i e w  w h i c h  is i n c o n­
s i s t e n t  w i t h  c u r r e n t  d i a g n o s t i c  t e c h n i q u e s .

F i r s t ,  in o r d e r  to in s u r e  the i n d e p e n d e n c e  o f  t h e  
r e v i e w ,  the s e l e c t i o n  of a p h y s i c i a n  or h e a l t h  c a r e  p r o v i d e r  
s h o u l d  be f r o m  a r o t a t i n g  list so t h a t  t h e r e  c a n  be n o  
q u e s t i o n  as to i m p a r t i a l i t y  in the s e l e c t i o n  process.

S e c o n d ,  b o t h  p a r t i e s  s h o u l d  ha v e  t h e  r i g h t  to o b j e c t  to 
o n e  s e l e c t i o n  w i t h i n  a r e a s o n a b l e  t i m e  p e r i o d  so t h a t  
q u e s t i o n s  o f  b i a s  may be m i n i m i z e d .

T h i r d ,  t h e  l i s t s  t h a t  are r e s o r t e d  to  by t h e  B o a r d  
s h o u l d  be k e p t  by d i s c i p l i n e  and s p e c i a l t y  and t h e  s e l e c t i o n  
m a d e  s h o u l d  c o n f o r m  to the d i s c i p l i n e  o r  s p e c i a l t y  o f  the 
h e a l t h  c a r e  p r o v i d e r  o f  t h e  emplo y e e .  O t h e r w i s e ,  t h e r e  is 
e v e r y  l i k e l i h o o d  t h a t  the B o a r d  w i l l  b e c o m e  e m b r o i l e d  in 
j u r i s d i c t i o n a l  d i s p u t e s  b e t w e e n  d i s c i p l i n e s  and s p e c i a l t i e s  
t h a t  w i l l  p r o v i d e  no m e a n i n g f u l  c o m p a r i s o n .

Fo u r t h ,  l i m i t i n g  the s t a n d a r d  r e q u i r e d  to o v e r c o m e  the 
p r e s u m p t i o n  to o b j e c t i v e  e v i d e n c e  d e s e l e c t s  c r i t i c a l  s u b i a c­
tiv e  f i n d i n g s  t h a t  o f t e n  t i mes f o r m  the b a c k b o n e  c f  a valid 
d i a g n o s i s .

W e  w o u l d  s u g g e s t  the f o l l o w i n g  l a n g u a g e  be s u b s t i t u t e d  for 
t h e  p r o p o s e d  langu a g e :

In  t h e  e v e n t  o f  a m e d i c a l  d i s p u t e  r e g a r d i n g  d e t e r­
m i n a t i o n s  o f  c a u s a t i o n ,  m e d i c a l  s t a b i l i t y ,  d e g r e e  
o f  impai r m e n t ,  f u n c t i o n a l  c a p a c i t y ,  the a m o u n t  and 
e f f i c a c y  o f  the c o n t i n u a n c e  of  or n e c e s s i t y  of 
t r e a t m e n t ,  or c o m p e n s a b i l i t y  b e t w e e n  the e m p l o y e e ' s  
a t t e n d i n g  p h y s i c i a n  and the e m p l o y e r ' s  m e d i c a l  e v a­
lua t i o n ,  an i n d e p e n d e n t  m e d i c a l  e v a l u a t i o n  s h a l l  be 
c o n d u c t e d  by a p h y s i c i a n  or  p h y s i c i a n s  o f  the s a m e
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p h y s i c i a n s  l i c e n s e d  in the S t a t e  o f  A l a s k a  or t h e  s t a t e  
t h a t  t r e a t m e n t  was r e n d e r e d  f r o m  a l i s t  e s t a b l i s h e d  by, 
w i t h  the aid and ad v i c e  o f  t h e  m e d i c a l  a d v i s o r y  board, 
a nd m a i n t a i n e d  by the Board. B o t h  the e m p l o y e e  and 
e m p l o y e r  s h a l l  h a v e  the r i g h t  to c h a l l e n g e  o n e  a p p o i n t­
ment.  In t h e  e v e n t  o f  a c h a l l e n g e ,  the n e x t  p h y s i c i a n  
o n  the l i s t  w i l l  be a p p o i n t e d .  T h e  c o n t e n t s  of the 
l i s t  and t h e  o r d e r  of* its c o n t e n t s  s h a l l  be k e p t  
c o n f i d e n t i a l  by the Board. T h e  r e p o r t  o f  the 
i n d e p e n d e n t  m e d i c a l  e x a m i n e r  s h a l l  be f u r n i s h e d  
to the B o a r d  and b o t h  p a r t i e s  w i t h i n  14 d a y s  a f t e r  
t h e  e x a m i n a t i o n  is con c l u d e d .  T h e  o p i n i o n  o f  the 
i n d e p e n d e n t  m e d i c a l  e x a m i n e r  shall, in the a b s e n c e  
o f  c l e a r  and c o n v i n c i n g  e v i d e n c e  to the contrary, 
be  p r e s u m e d  to be correct. A  p e r s o n  m a y  n o t  seek 
d a m a g e s  f r o m  an i n d e p e n d e n t  m e d i c a l  e x a m i n e r  c a u s e d  
by the r e n d e r i n g  o f  an o p i n i o n  or p r o v i d i n g  t e s t i m o n y  
u n d e r  t h i s  s u b s e c t i o n ,  except: in the ca s e  o f  fraud, 
m i s r e p r e s e n t a t i o n  or gross n e g l i g e n c e .

S E C T I O N  A . S .  2 3 . 3 0 . 1 5 5 ( c ) :
I

D E L E T E  A d d e d  l a n g u a g e .

R A T I O N A L E : As w i l l  be e x p l a i n e d  m o r e  f u l l y  w h e n  S u b s e c t i o n
(m) is d i s c u s s e d ,  t h e  e x c e p t i o n  b e i n g  g r a f t e d  o n t o  t h i s  s e c­
ti o n  is, in e s s e n c e ,  g u t t i n g  rhe p e n a l t y  p r o v i s i o n s  by 
a l l o w i n g  an e m p l o y e r  to e s c a p e  the p e n a l t i e s  by s i m p l y  p e r­
f o r m i n g  o n c e  a y e a r  m i n i s t e r i a l  acts that h a v e  n o t h i n g  to do 
w i t h  t h e  m e r i t s  o f  a p a r t i c u l a r  c o n t r o v e r s i o n ,  or for that 
m a t t e r ,  to d o  w i t h  a h a b i t u a l  p r a c t i c e  o f  u n j u s t i f i a b l y  
c o n t r o v e r t i n g  e m p l o y e e  claims. As a result, it is our 
s u g g e s t i o n  t h a t  t h e  a m e n d i t o r y  l a n g u a g e  be d e l e t e d .

S E C T I O N  A.S. 2 3 . 3 0 . 1 5 5 ( m ) :
I
I

D E L E T E  c h a n g e s .

R A T I O N A L E :  T h i s  s e c t i o n  as It is p r o p o s e d ,  e s s e n t i a l l y
v a c a t e s  the p e n a l t y  p r o v i s i o n s  in s u b s e c t i o n  (c) by a l l o w i n g  
an e m p l o y e r  to  a v o i d  p e n a l t i e s  for f a i l u r e  to t i m e l y  n o t ify* 
the e m p l o y e e  and the b o a r d  of c h a n g e s  it u n i l a t e r a l l y  m a k e s  
to t h e  e m p l o y e e ' s  c o m p e n s a t i o n ,  or w h e t h e r  or n o t  the 
e m p l o y e r  i n t e n d s  to c o n t r o v e r t  an all. In  e s s e n c e  this p r o­
v i s i o n  a l l o w s ,  o n  a s l i d i n g  scale, an e m p l o y e r  to e s c a p e  
s u b s t a n t i a l  p e n a l t i e s  if it p e r f o r m s  t h e * m i n i s t e r i a l  acts 
that, u n d e r  t h e  p r e s e n t  and p r o p o s e d  sta t u t e ,  it m u s t  p e r­
form.

- 7 -
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F o r  t h e  e m p l o y e e  w h o  is c a u g h t  w i t h i n  t h e  e x c e p t i o n ’s 
p a r a m e t e r s ,  h o w e v e r ,  t h e r e  is l i t t l e  r e l ief. I f  the f i l i n g  
r e q u i r e m e n t s  d i d  n o t  i n c o r p o r a t e  n o t i f i c a t i o n s  to  t h e  
e m p l o y e e  and w e re, in fact, o n l y  m i n i s t e r i a l ,  t h e r e  m i g h t  be 
s o m e  j u s t i f i c a t i o n  for t h e  p r o p o s a l ,  a l t h o u g h  it is n o t  
r e a d i l y  a p p a r e n t  e v e n  in t h a t  s i t u a t i o n .  H o w e v e r ,  the 
r e p o r t s  d o  r e q u i r e  n o t i f i c a t i o n  to the e m p l o y e e  and, in the 
a b s e n c e  o F  r e c e i v i n g  t i m e l y  r e ports, t h e  e m p l o y e e  m a y  w e l l  
m a k e  d e c i s i o n s  t h a t  he  m i g h t  n o t  s h o u l d  h e  r e c e i v e  a t i m e l y  
n o t i f i c a t i o n  t h a t  t h e  e m p l o y e r  w a s  e i t h e r  g o i n g  to c o n t r o­
vert, s u s p e n d  or  t e r m i n a t e  his c o m p e n s a t i o n .  I n  e s s e n c e  
then, t h e  e m p l o y e r  is, a c c o r d i n g  to t h i s  s e c t i o n ,  a l l o w e d  to 
e s c a p e  p e n a l t i e s  for f a i l i n g  to c o m p l y  w i t h  t h e  e m p l o y e e  
n o t i f i c a t i o n  p r o v i s i o n s  in S u b s e c t i o n  (c).

S E C T I O N S  A.S. 2 3 . 3 0 . 1 8 5 ,  A.S. 2 3 . 3 0 . 2 0 0 :

D E L E T E  p r o p o s e d  l a n g u a g e  u n l e s s  the t e r m  m e d i c a l  s t a b i l i t y  
is c h a n g e d  as n o t e d  below.

R A T I O N A L E :  O b v i o u s l y ,  the e m p l o y e r s  a n d  t h e i r  c a r r i e r s  are
s e e k i n g  t o  p l a c e  a l i m i t  u p o n  T T D  and T P D  p a y m e n t s .  H o wever, 
t h e y  a r e  b a s i n g  the p r o p o s e d  l i m i t  u p o n  a n  u n r e a l i s t i c  and 
u n f a i r  s t a n d a r d ,  " m e d i c a l  s t a b i l i t y " .  As  w i l l  be 
d e m o n s t r a t e d  below, the d e f i n i t i o n  for t h e  t e r m  " m e d i c a l  
s t a b i l i t y "  is suspect.

S E C T I O N  A.S. 2 3 . 3 0 . 2 6 5  ( 3 4 ) :

A M E N D  p r o p o s e d  l a n g u a g e .

R A T I O N A L E :  A c c o r d i n g  to the p r o p o s e d  l a n g u a g e ,  an e m p l o y e e ' s
m e d i c a l  c o n d i t i o n  is "stable" a f t e r  t h e  d a t e  th a t  n o  f u r t h e r  
o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t  is r e a s o n a b l y  e x p e c t e d  to 
r e s u l t  f r o m  a d d i t i o n a l  m e d i c a l  c a r e  o r  t r e a t m e n t .  T h i s  d e f i­
n i t i o n  h a s  s e v e r a l  flaws.

Fi r s t ,  h i n g i n g  a d e f i n i t i o n  of  m e d i c a l  s t a b i l i t y  on 
w h e t h e r  or  n o t  the p a t i e n t  wi l l  I m p r o v e  d i s r e g a r d s  s i t u a­
t i o n s  w h e r e  c o n t i n u e d  t r e a t m e n t  is n e c e s s a r y  t o  p r e v e n t  a 
d i m i n i s h m e n t  o f  m e d i c a l  status, or to p r o l o n g  the p a t i e n t ' s  
m e d i c a l  s t a tus.

-8-



S e c o n d ,  o n c e  a g a i n  the s t a n d a r d s  for m a s k i n g  t h e  d e t e r­
m i n a t i o n  a r e  b a s e d  s o l e l y  u p o n  o b j e c t i v e  f i n d i n g s  w h e n  m o d e r n  
d i a g n o s t i c  t e c h n i q u e s  u s e d  a c o m b i n a t i o n  o f  o b j e c t i v e  and 
s u b j e c t i v e  t e c h n i q u e s .  A s  a result, t h e  e m p l o y e e  and all of 
the p h y s i c i a n s  c o m i n g  in t o  c o n t a c t  w i t h  h i m  a r e  a r t i f i c i a l l y  
l i m i t e d  t o  d e c i s i o n  m a k i n g  t h a t  b e a r s  n o  r e l a t i o n s h i p  t o  how 
m e d i c a l  d e c i s i o n s  are n o r m a l l y  made.

S E C T I O N  E N T I T L E D  L E G I S L A T I V E  INTENT, S U B S E C T I O N  ( b ) :

A M E N D  p r o p o s e d  l a n g u a g e .

R A T I O N A L E :  i n  d e c r e e i n g  t h a t  t h e  B o a r d  has i n c r e a s e d  powers,
t h e r e  m u s t  b e  s o m e  a u t h o r i t y  for d e c i s i o n  m a k i n g  c o n c e r n i n g  
his m e d i c a l  t r e a t m e n t  l e f t  to t h e  I n j u r e d  e m p l o y e e .
T h e r e f o r e ,  t h e r e  s h o u l d  be so m e  p r o v i s i o n  c o n t a i n e d  w i t h i n  
the s t a t u t e  t h a t  it  is n o t  the l e g i s l a t u r e ' s  i n t e n t  t h a t  the 
e m p l o y e e ' s  r i g h t  to  c h o s e  w h o  his h e a l t h  c a r e  p r o v i d e r  w i l l  
be w i l l  n o t  b e  r e s t r i c t e d  u n r e a s o n a b l y .

W e  s u g g e s t  t h a t  t h e  f o l l o w i n g  l a n g u a g e  be a d d e d  to s u b­
s e c t i o n  (b):

W i t h  t h e  e x c e p t i o n  o f  the p r o v i s i o n s  c o n t a i n e d  
in A.S. 2 3 . 3 0 . 0 9 5 ( a ) ,  n o t h i n g  c o n t a i n e d  
w i t h i n  t h i s  s e c t i o n  s h a l l  e m p o w e r  e i t h e r  the 
b o a r d  or any p a r t y  to i n t e r f e r  w i t h  or 
i n f r i n g e  u p o n  t h e  e m p l o y e e ' s  r i g h t  to s e l e c t  
t h e  t y p e  of  h e a l t h  c a r e  and the p e r s o n  to p r o­
v i d e  it for t h e  t r e a t m e n t  o f  his injuries.
A n y  e m p l o y e r  o r  its r e p r e s e n t a t i v e  t h a t  v i o l a­
tes t h i s  s e c t i o n  is g u i l t y  o f  p r a c t i c i n g  
d i s c r i m a t i o n  a g a i n s t  the e m p l o y e e  and s u b j e c t  
to t h e  p r o v i s i o n s  o f  A.S. 2 3 . 3 0 . 2 4 7 .
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907-465-3800

M E M O R A N D U M February 1, 1988

SUBJECT: Calculation of gross weekly earnings - SB 322

TO: Senator Mike Szymanski

FROM: Michael F. Ford
Legislative Counsel

You have asked for our opinion as to the determination of 
gross weekly wages under AS 23.30.220(a)(2) as amended in 
SB 322. Under current law, if the board determines that an 
employee's gross weekly earnings cannot be fairly calculated 
from the two previous years e a r nings, then the board may 
determine gross weekly earnings by considering the nature of 
the employee's work and work h i s t o r y : including probably 
future earnings. See Johnson v, RCA-OMS, Inc., 681 P.2d 
905, 907 (Alaska 1984)1 The amendment to AS 23.30.220(a)(2) 
removes the language that allows the board to make a 
fairness determination, and limits compensation to the 
employee's earnings at the time of injury. It is not clear 
whether the board would be allowed to consider probable 
future weekly earnings in determining gross weekly earnings 
or whether gross weekly earnings are intended to be limited 
to actual earnings at the time of injury. Under sec. 21 of 
SB 322 the weekly rate of compensation received by an 
injured employee is equal to the employee's spendable weekly 
wages, determined under AS 23.30.220. Therefore, the weekly 
rate of compensation under AS 23.30.220(a)(2) could be the 
actual wages earned by the employee.

I would recommend that the language of AS 23.30.220(a)(2) be 
changed to clearly indicate whether in the case of an e m­
ployee without sufficient work history, probable future 
earnings may be considered by the board in calculating 
gross weekly earnings. If you have further questions, please 
contact me.

M F F :gc 
W K G 1 :060



. Chancy Croft Law Office
738 H Street — Suite 200

Anchorage, A laska 99501
Chancy Croft 

M ichael J . Jensen (907) 272-3508

J a n u a r y  29, 1988

R e p r e s e n t a t i v e  M i k e  N a v a r r e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P. O. Box V ( M S  3100)
Juneau, A l a s k a  99811

A p r o b l e m  of i n c r e a s i n g  p r o p o r t i o n s  is d e v e l o p i n g  w i t h  the 2 5 , 0 0 0  
A l a s k a n s  i n j u r e d  at w o r k  e>ach year. C l a i m s  c a n n o t  be  h e a r d  in a 
p r o m p t  manner. M a n y  pe o p l e  suffer.

T h e  idea of w o r k e r s  c o m p e n s a t i o n  is to p r o v i d e  a speedy, 
e f f i c i e n t  r e m e d y  to i n d u s t r i a l  a c c i d e n t s .  L o n g  d e l a y s  mu s t  be 
avoided. This is the t r a d e - o f f  for l i m i t e d  b e n e f i t s .  Tt is 
c r u c i a l  for w o r k e r s  to r e c e i v e  p r o m p t  p a y m e n t  o f  m e d i c a l  e x p e n s e s  
and c o m p e n s a t i o n  if the s y s t e m  is to be  e f f e c t i v e .  If c l a i m s  
c a n n o t  be h e a r d  in a t i m e l y  and e f f i c i e n t  m a n n e r  w o r k e r s  suffer. 
T h e i r  s p o u s e s  and c h i l d r e n  suffer.

T h e  e c o n o m i c  c o n s e q u e n c e s  of d e l a y  h a v e  a r i p p l e  effect. W h e n  
c o m p e n s a t i o n  is not paid, lost w a g e s  to w o r k e r s  m e a n  d e l a y e d  o r  
m i s s e d  p a y m e n t s  to landlords, u t i l i t y  c o m p a n i e s ,  banks, g r o c e r i e s  
and d e p a r t m e n t  stores. M e d i c a l  b e n e f i t s  are t e r m i n a t e d .
I n d i r e c t l y  t h e s e  costs are p a s s e d  to the public. E q u a l l y  
i mportant, w h e n  w o r k e r s  are p a i d  w h i l e  d i s p u t e s  a r e  litigated, 
the costs to e m p l o y e r s  o f  r e h a b i l i t a t i o n  and o t h e r  s e r v i c e s  are 
increased. T h e  s o l u t i o n  is not to p e n a l i z e  i n j u r e d  w o r k e r s  o r  
g o o d  e m p loyers. It is to r e s o l v e  d i s p u t e s  q u i c k l y .

T h e  time b e t w e e n  fi l i n g  a c l a i m  a n d  g e t t i n g  a d e c i s i o n  from the 
A l a s k a  W o r k e r s  C o m p e n s a t i o n  B o a r d  h a s  i n c r e a s e d  67% in the last 
two years. T h e  d e l a y  is g e t t i n g  worse. N o n e  o f  the p r o p o s a l s  
b e f o r e  the L e g i s l a t u r e  o r  a n y  a d m i n i s t r a t i v e  a c t i o n  a d d r e s s e s  
this problem. S e n a t e  Bill 322 and H o u s e  Bill 352 w i l l  o n l y  m a k e  
the p r o b l e m  w o r s e  w i t h o u t  r e d u c i n g  the c o s t  of p r e m i u m s  to 
e m p l o y e r s  or i n c r e a s i n g  b e n e f i t s  to .injured w o r k e r s .

V e l W  t r uly yours,

C H A N C Y  C R O F 1 

C C / b l m / b h  ' 

E n c l o s u r e s

r

D e a r  Repr^a-ehtative Navarre:
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C H A R T  #1

C h a r t  #1 s h o w s  the i n c r e a s e d  d e l a y s  in the t h r e e  c r u c i a l  s teps of 

g e t t i n g  a w o r k e r s '  c o m p e n s a t i o n  c a s e  to h e a r i n g :

1. First, the f i l i n g  of  a S t a t e m e n t  of  R e a d i n e s s  to P r o c e e d

w h i c h  i n i t i a t e s  B o a r d  action,

2. Second, g e t t i n g  a p r e h e a r i n g  at w h i c h  time the d a t e  o f  a 

full b o a r d  h e a r i n g  is set, and

3. Third, to the time a D e c i s i o n  and O r d e r  of the B o a r d  is 

issued. C o m p e n s a t i o n  is u s u a l l y  p a i d  w i t h i n  two w e e k s  of the

B o a r d ' s  d e c i s i o n .

C H A R T  #2

C h a r t  #2 s h o w s  the c o m b i n e d  e f f e c t  of  the t h ree steps in C h a r t  

#1.

C H A R T  #3

C h a r t  #3 p u t s  in a d i f f e r e n t  p e r s p e c t i v e  a w a i t  o f  224 days w h i c h  

is the a v e r a g e  time b e t w e e n  the d a t e  o f  f i l i n g  o f  a S t a t e m e n t  of 

R e a d i n e s s  to P r o c e e d  and the B o a r d ' s  d e c i s i o n  in the 60 c a s e s

d e c i d e d  b e t w e e n  O c t o b e r  1 and D e c e m b e r  31, 1987.
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ANCHORAGE. ALASKA 99503

F e b r u a r y  3, 1988

R e p r e s e n t a t i v e  D a v e  D o n e l y  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

Re: W o r k e r s '  C o m p e n s a t i o n  B i l l

D e a r  Mr. D o n e l y :

T h a n k  y o u  f o r  p h o n i n g  m e  t h e  o t h e r  e v e n i n g  i n  r e g a r d  to  
s o m e  o f  y o u r  c o n c e r n s  a b o u t  t h e  W o r k e r s '  C o m p e n s a t i o n  bill. 
A s  i n d i c a t e d  i n  o u r  d i s c u s s i o n ,  t h e r e  a r e  s o m e  v a l i d  p o i n t s  
t h a t  w e r e  m a d e  a t  t h e  h e a r i n g  w h e r e  s o m e  o f  t h e  l a n g u a g e  
s h o u l d  b e  c l e a n e d  u p  s o  as t o  a v o i d  a n y  p o t e n t i a l  a b u s e s  
t h a t  c o u l d  a r i s e  u n d e r  t h e  b ill. I a m  g o i n g  t o  a t t e m p t  to 
s i t  d o w n  a n d  d r a f t  u p  s o m e  a m e n d m e n t  l a n g u a g e  o n  t h e  i s s u e  
of  c o n s t i t u t i o n a l i t y  o f  B r o w n  v. A l P a c . a n d  t h e  m e d i c a l  
e v e r y  30 d a y  IME, so t h a t  t h e r e  is n o  d o u b t  i n  a n y b o d i e s  
m i n d  t h a t  t h e  I M E  is n o t  m e a n t  t o  b e  u s e d  f o r  a l o t  of 
" i n v a s i v e  d i a g n o s t i c  t e s t i n g . "  P l e a s e  f e e l  f r e e  t o  c a l l  m e  
a n y  t i m e  y o u  h a v e  c o m m e n t s  o r  c o n c e r n s  r e g a r d i n g  t h e  bill, 
i n  t h a t  I a m  a n x i o u s  t o  s e e  t h i s  b i l l  p a s s e d ,  a n d  a s  y o u  c a n  
t e l l  f r o m  t h e  h e a r i n g s ,  o n e  d e s p e r a t e l y  n e e d s  t o  b e  p a s s e d  
as t h e r e  a r e  a. l o t  o f  p r o b l e m s  u n d e r  t h e  p r e s e n t  system.

I t h i n k  p o l i t i c a l l y  if y o u  c a n  c l e a r  u p  s o m e  of  t h e  
c o n c e r n s  m a d e  b y  s o m e  o f  y o u r  c o n s t i t u e n t s  y o u  c o u l d  g e t  t h e  
b i l l  t h r o u g h  w i t h  l i t t l e  c h a n g e s .  I do  h o p e  y o u  c o n t i n u e  t o  
i n c l u d e  t h e  j o i n t  L a b o r  M a n a g e m e n t  T a s k  F o r c e  in t h e  
i n v o l v e m e n t  o f  a n y  a m e n d m e n t s ,  b e c a u s e  as  I t e s t i f i e d  at  t h e  
h e a r i n g s ,  t h e  W o r k e r s '  C o m p e n s a t i o n  b i l l  is a d e l i c a t e l y  
b a l a n c e d  d o c u m e n t .

S i n c e  I w a s  u n a b l e  t o  t e s t i f y  t o  e v e r y t h i n g  I h a d  
w a n t e d  to, a n d  m o s t  o f  t h e  c o m m i t t e e  m e m b e r s  w e r e  gone, 
e n c l o s e d  p l e a s e  f i n d  w r i t t e n  t e s t i m o n y  I w o u l d  l i k e  
s u b m i t t e d  to  y o u r  c o m m i t t e e .  I w i l l  f o r w a r d  t h e  s a m e  
w r i t t e n  t e s t i m o n y  to  S e n a t o r  T i m  K e l l y  a n d  h i s  c o m m i t t e e .

S i n c e r e l y ,

S _ e n k e - D a v i s o n
A t t o r n e y  a t  L a w

S N D / k a c

e n c l o s u r e :
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Re: L a b o r  M a n a g e m e n t  T a s k  F o r c e  B i l l

W R I T T E N  T E S T I M O N Y

I h a v e  b e e n  p r a c t i c i n g  w o r k e r s ' c o m p e n s a t i o n  d e f e n s e  
a l m o s t  e x c l u s i v e l y  i n  t h e  S t a t e  o f  A l a s k a  f o r  t h e  l a s t  s i x  
y e a r s .  I t e s t i f i e d  j u s t  b r i e f l y  a t  t h e  h e a r i n g s  h e l d  in 
A n c h o r a g e ,  o n  J a n u a r y  29, 1988 a n d  w a s  t h e  l a s t  w i t n e s s .  
S i n c e  a l o t  o f  c o m m i t t e e  m e m b e r s  w e r e  u n a v a i l a b l e ,  I h a v e  
d e c i d e d  to  t a k e  t h e  t i m e  t o  d o  s o m e  w r i t t e n  t e s t i m o n y  
b e c a u s e  I t h i n k  t h i s  b i l l  is c r u c i a l .

I a m  o f  t h e  o p i n i o n  t h a t  t h e  L a b o r  M a n a g e m e n t  T a s k  
F o r c e  B i l l  s h o u l d  b e  p a s s e d  w i t h  n o  a m e n d m e n t s  m a d e  t o  t h e  
b i l l  t h a t  d o  n o t  g o  t h r o u g h  t h e  L a b o r  M a n a g e m e n t  T a s k  Force. 
T h e  r e a s o n  f o r  t h i s  is b e c a u s e ,  t h o u g h  I c a n  s e e  l e g a l l y  
w h e r e  s o m e  l a n g u a g e  c h a n g e s  n e e d  t o  b e  m a de, I k n o w  f r o m  
w o r k i n g  in  t h e  A l a s k a  w o r k e r s '  c o m p e n s a t i o n  a r e n a  t h a t  all 
t h e  s t a t u t e s  a r e  d i r e c t l y  r e l a t e d  t o  e a c h  o t h e r  a n d  a r e  
i n t i m a t e l y  i n t e r t w i n e d .

I w o u l d  l i k e  to  b r i e f l y  c o m m e n t  on  w h y  s o m e  o f  t h e  
p r o p o s e d  c h a n g e s  a r e  o f  t h e  u t m o s t  i m p o r t a n c e .  F a i l u r e  o f  
m e  t o  a d d r e s s  a n y  p a r t i c u l a r  p o r t i o n  of  t h e  b i l l  d o e s  n o t  
m e a n  t h a t  I a m  n o t  in s u p p o r t  o f  t h o s e  a s p e c t s  o f  t h e  bill.

1. P a g e  1, S e c t i o n  1, l i n e s  14 & 15 state, " T h e  
l e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o r k e r s '  c o m p e n s a t i o n  l a w s  
m u s t  n o t  b e  c o n s t r u e d  b y  t h e  c o u r t s  in f a v o r  o f  a n y  p a r t y . "  
T h i s  l a n g u a g e  is c r u c i a l  t o  g e t  p a s s e d  a n d  q u i t e  f r a n k l y  I 
t h i n k  it s h o u l d  b e  a l o t  s t r o n g e r  in t h a t  no  m a t t e r  w h a t  
w o r k e r s '  c o m p e n s a t i o n  r e f o r m  is d o n e  b y  t h e  l e g i s l a t u r e ,  
u n l e s s  t h e r e  is a m e s s a g e  g i v e n  t o  t h e  A l a s k a  S u p r e m e  C o u r t  
t h a t  w h e n  t h e r e  is a n y  a m b i g u i t y  in t h e  w o r k e r s '
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c o m p e n s a t i o n  s t a t u t e  i t  s h o u l d  n o t  g o  in f a v o r  of  a n y  par t y ,  
t h e n  t h e  A l a s k a  S u p r e m e  C o u r t  t h r o u g h  c a s e  l a w  w i l l  n u l l i f y  
a l o t  o f  y o u r  work. B o t h  t h e  e m p l o y e r  a n d  e m p l o y e e  g i v e  u p  
s i g n i f i c a n t  r i g h t s  in t h e  w o r k e r s '  c o m p e n s a t i o n  ar e n a .  It 
is i m p o r t a n t  t h a t  e v e r y b o d y  u n d e r s t a n d s  t h i s  b e c a u s e  m u c h  o f  
t h e  t e s t i m o n y  h a s  b e e n  s u r r o u n d i n g  t h e  e m p l o y e e ' s  r i g hts. 
E m p l o y e r s  g i v e  u p  t h e  r i g h t  t o  h a v e  t h e  e m p l o y e e  p r o v e  b y  a 
p r e p o n d e r a n c e  of  e v i d e n c e  t h a t  h e  w a s  i n j u r e d ,  t h a t  t h e  
d e f e n d a n t s  a r e  liable, a n d  h i s  d a m a g e s .  T h e  e m p l o y e r  a l s o  
g i v e s  u p  h i s  c o m m o n  l a w  d e f e n s e s  t o  c o m p a r a t i v e  n e g l i g e n c e  
a n d  a s s u m p t i o n  of  risk. T h e s e  a r e  s i g n i f i c a n t  r i g h t s  t o  
g i v e  u p  and, a s  such, t h e  l a w  s h o u l d  n o t  b e  c o n s t r u e d  j u s t  
in f a v o r  o f  t h e  e m p l o y e e .  I u n d e r s t a n d  t h a t  t h e  e m p l o y e e  
a l s o  g i v e s  u p  h i s  c o m m o n  l a w  d a m a g e s  in e x c h a n g e  f o r  t h e  
w o r k e r s '  c o m p e n s a t i o n  r e m e d i e s .  B e c a u s e  b o t h  p a r t i e s  g i v e  
u p  s i g n i f i c a n t  r i g hts, n e i t h e r  p a r t y  s h o u l d  b e  f a v o r e d  in 
t h e  law.

A s  t h e  l a w  p r e s e n t l y  s t a n d s ,  t h e  W o r k e r s '  C o m p e n s a t i o n  
A c t  d o e s  n o t  s t a t e  this. A s  such, t h e  A l a s k a  S u p r e m e  C o u r t  
a l w a y s  c o n s t r u e s  t h e  l a w  i n  f a v o r  of  t h e  e m p l o y e e  if t h e r e  
is a n y  a m b i g u i t y  i n  t h e  st a t u t e .  T h i s  is b a s e d  u p o n  a 
c o m m o n  l a w  r u l e  t h a t  t h e  h u m a n i t a r i a n  p u r p o s e  o f  t h e  l a w  is 
t o  f a v o r  c l a i m a n t s .  T o  g i v e  y o u  an  e x a m p l e  o f  h o w  b a d  t h e  
S u p r e m e  C o u r t  is a g a i n s t  e m p l o y e r s ,  t h e r e  is a c o m m o n  j o k e  
w h i c h  g o e s  a r o u n d  t h e  w o r k e r s '  c o m p e n s a t i o n  arena, w h i c h  is 
t h a t  if a c l a i m a n t  l o s s e s  a t  t h e  B o a r d  level, t h e  c l a i m a n t ' s  
a t t o r n e y  is m a l p r a c t i c e  n o t  t o  a p p e a l .  T h a t  is s o m e w h a t  o f  
a s i g n i f i c a n t  s t a t e m e n t  a n d  g i v e s  y o u  a n  i d e a  o f  h o w  c r u c i a l  
t h i s  i n t e n t  l a n g u a g e  is.

H o w e v e r ,  u n d e r  t h i s  s e c t i o n ,  l i n e  20, w e  s h o u l d  o m i t  
t h e  w o r d  " a n y "  e v i d e n c e  a n d  s u b s t i t u t e  " s u b s t a n t i a l "  
e v i d e n c e  b e c a u s e  t h a t  is t h e  a p p r o p r i a t e  s t a n d a r d  o f  r e v i e w  
f o r  a p p e a l s  on  i s s u e s  o f  fact. K e e p  i n  m i nd, s u b s t a n t i a l  
e v i d e n c e  is e a s i l y  f o u n d  o n  a p p e a l  b e c a u s e  it h a s  b e e n  
d e f i n e d  t h a t  a n y  e v i d e n c e  is " s u b s t a n t i a l  e n o u g h  if it 
s u p p o r t s  t h e  c o n c l u s i o n  in t h e  c o n t e m p l a t i o n  o f  a r e a s o n a b l e  
m i n d . "

2. I w o u l d  n o w  l i k e  t o  c o m m e n t  o n  p a g e  2 of  t h e  b i l l  
S e c t i o n  4, l i n e s  24 t h r o u g h  29 a n d  o v e r  t o  p a g e  3, l i n e  1. 
T h i s  p r o p o s e d  a m e n d m e n t  is i m p o r t a n t  t o  p r o t e c t  e m p l o y e r s  
f r o m  b e i n g  l i a b l e  o n  a c l a i m  w h e r e  an e m p l o y e e  k n o w i n g l y  
m a k e s  a f a l s e  s t a t e m e n t  as t o  h i s  p h y s i c a l  c o n d i t i o n  a n d  
t h e n  a l l e g e d l y  h a s  a n  a g g r a v a t i o n  to  t h a t  c o n d i t i o n .
B e c a u s e  o f  t h e  t h r e e - p r o n g e d  t e s t  o u t l i n e d  in t h e  p r o p o s e d  
b i l l ,  t h i s  s t a t u t e  w i l l  b e  h a r d  t o  p r o v e  a n d  w i l l  n o t  b e  
e a s y  t o  a b u s e  a g a i n s t  t h e  c l a i m a n t  b y  t h e  e m p l o y e r .  T h i s  
s e c t i o n  h o w e v e r ,  n e e d s  t o  b e  s u p p o r t e d  b y  t h e  n e w  l a n g u a g e  
in A S  2 3 . 3 0 . 0 5 5  w h i c h  is on p a g e  11, l i n e s  9 - 1 0  & 11 o f  t h e
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b i ll. W h i c h  s t a t e s  that, " t h e  l i a b i l i t y  o f  t h e  e m p l o y e r  is 
e x c l u s i v e  e v e n  if t h e  e m p l o y e e ' s  c l a i m  is b a r r e d  u n d e r  AS  
2 3 . 3 0 . 0 2 0  (b)."

3. A S  2 3 . 3 0 . 0 9 5 ,  S e c t i o n  A  w h i c h  is f o u n d  o n  p a g e  12, 
l i n e s  7 & 11, is a n  i m p o r t a n t  a m e n d m e n t  s o  a s  t o  a v o i d  
d o c t o r  s h o p p i n g .  D o c t o r  s h o p p i n g  p r o l o n g s  a c l a i m  u n f a i r l y  
t o  t h e  e m p l o y e r .  D o c t o r  s h o p p i n g  c a n  p r e s e n t l y  o c c u r  if a 
c l a i m a n t  g o e s  t o  a d o c t o r  w h o  d o e s  n o t  s u p p o r t  h i s  p o s i t i o n  
a n d  w a n t s  t o  p r o l o n g  t h e  claim. P r e s e n t l y ,  t h e r e  is n o t h i n g  
i n  t h e  l a w  s t o p p i n g  t h i s  and, t h e r e f o r e ,  c l a i m s  g o  on  
i n d e f i n i t e l y .  T h i s  s t a t u t e ,  h o w e v e r ,  a p p r o p r i a t e l y  p r o t e c t s  
a c l a i m a n t  if h i s  t r e a t i n g  p h y s i c i a n  r e f e r s  h i m  t o  a 
s p e c i a l i s t  in a n  a r e a  s o  as n o t  t o  h a v e  t h e  s p e c i a l i s t  b e  
c o n s t i t u t e d  a t r e a t i n g  p h y s i c i a n .  A t  t h e  h e a r i n g  t h e r e  w a s  
s o m e  t e s t i m o n y  r e g a r d i n g  t h e  r i g h t  o f  t h e  e m p l o y e r  t o  h a v e  
I M E ' s  e v e r y  30 d a y s  a n d  t h e  f e a r  t h a t  t h e  c l a i m a n t  w o u l d  b e  
s u b j e c t e d  t o  n u m e r o u s  " i n v a s i v e  d i a g n o s t i c  t e s t s . "  A s  such, 
I r e c o m m e n d  i n s e r t i n g  o n  p a g e  13, l i n e  24 t h e  f o l l o w i n g :  
" W h e n  p o s s i b l e ,  t h e  IME p h y s i c i a n s  s h o u l d  u s e  a l r e a d y  
e x i s t i n g  d i a g n o s t i c  d a t a  t o  m a k e  h i s  d e t e r m i n a t i o n . "

4. I w o u l d  l i k e  t o  d i s c u s s  b r i e f l y  o n  t w o  i n t e r t w i n e d  
s t a t u t e s  w h i c h  I t h i n k  a r e  v e r y  i m p o r t a n t  t o  b e  p a s s e d  
u n t o u c h e d .  T h e r e  is n o t h i n g  l e g a l l y  w r o n g  w i t h  e i t h e r  o f  
t h e s e  p a r a g r a p h s .  O n e  is S e c t i o n  15 o f  A S  2 3 . 3 1 . 1 2 0  (c)
w h i c h  is f o u n d  o n  pa<-e 16 o f  t h e  b i ll, l i n e s  4 t h r o u g h  7,
a n d  t h e  o t h e r  is S e c c i o n  32, w h i c h  is A S  2 3 . 3 0 . 2 6 5  (17) 
w h i c h  is f o u n d  o n  p a g e  25 & 25, s p e c i f i c a l l y  o n  p a g e  26,
l i n e s  4 t h r o u g h  14. B o t h  o f  t h e s e  a m e n d m e n t s  a r e  a b s o l u t e l y
c r u c i a l  t o  b e  a d o p t e d  w i t h o u t  a n y  c h a n g e s  b e c a u s e  s t r e s s  
c l a i m s  a r e  as a g e n e r a l  r u l e  h a r d  t o  o b j e c t i f y  a n d  a r e  t h e  
u p  a n d  c o m i n g  b i g  e x p o s u r e  f o r  e m p l o y e r s .  B e c a u s e  t h e r e  w a s  
n o  l e g i s l a t i o n  o n  t h e  books, t h e  A l a s k a  S u p r e m e  C o u r t  h a v e  
m a d e  t w o  d e v a s t a t i n g  r u l i n g s  o n  s t r e s s  t h a t  m a k e  t h e s e  
c l a i m s  a l m o s t  u n d e f e n s i b l e .  S i n c e  t h e r e  a r e  s o  m a n y  
s t r e s s o r s  i n  o n e s  l i f e  a n d  s i n c e  a s t r e s s  c l a i m  is 
s u b j e c t i v e  in n a t u r e ,  I u r g e  y o u  t o  e n a c t  b o t h  a m e n d m e n t s  
u n t o u c h e d .  T h e s e  s t a t u t e s  s t i l l  a f f o r d s  a p a r t y  t o  f i l e  a 
s t r e s s  c l a i m .

5. F i n a l l y ,  t h e  l a s t  a r e a s  I w o u l d  l i k e  t o  a d d r e s s  a r e  
S e c t i o n  6, V o l u n t a r y  V o c a t i o n a l  R e h a b i l i t a t i o n ,  S e c t i o n  24, 
T e m p o r a r y  T o t a l  D i s a b i l i t y ,  a n d  S e c t i o n  25, T h e  S c h e d u l i n g  
o f  A l l  P P D  B e n e f i t s  a n d  w h y  t h e s e  s e c t i o n s  a r e  i m p o r t a n t  to 
p a s s  w i t h o u t  a n y  s i g n i f i c a n t  a m e n d m e n t s  b e i n g  m a d e  u n l e s s  
t h e y  g o  t h r o u g h  t h e  t a s k  force.

T h e  p r e s e n t  v o c a t i o n a l  r e h a b i l i t a t i o n  s t a t u t e  in A l a s k a  
h a s  a l r e a d y  b e e n  l a b e l e d  a f a i l u r e  b y  m a n y  c l a i m a n t s ,  
e m p l o y e r s ,  w o r k e r s '  c o m p e n s a t i o n  b o a r d  m e m b e r s ,  a n d
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v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l o r s  al i k e .  T h e  A l a s k a  
v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  is n o t  f a i r  b e c a u s e  i t  is 
t o o  i n t i m a t e l y  c o n n e c t e d  t o  t h e  types, a m o u n t ,  a n d  p e r i o d  of 
t i m e  b e n e f i t s  t h a t  w i l l  b e  r e c e i v e d  b y  t h e  c l a i m a n t  a n d  h a s  
r e s u l t e d  i n  i n c r e a s e d  l i t i g a t i o n  t o  t h e  d e t r i m e n t  of  t h e  
e m p l o y e e .  B e c a u s e  o f  its c l o s e  c o n n e c t i o n  t o  t h e  types, 
am o u n t ,  a n d  p e r i o d  of t i m e  b e n e f i t s  t h a t  a r e  r e c e i v e d ,  
v o c a t i o n a l  r e h a b i l i t a t i o n  i n  A l a s k a  is n o t h i n g  m o r e  t h a n  a 
l i t i g a t i o n  tool, a n d  a s  such, is u s u a l l y  c o m p u t e d  to  d o l l a r s  
a n d  s e t t l e d  o u t  i n  a s e t t l e m e n t .  A f t e r  t h e  s e t t l e m e n t ,  t h e  
c l a i m a n t  is n o  l o n g e r  e n t i t l e d  t o  v o c a t i o n a l  r e h a b i l i t a t i o n  
a n d  w i l l  m o r e  t h a n  l i k e l y  h a v e  t o  r e t u r n  t o  h i s  w o r k  a t  t h e  
t i m e  o f  i n j u r y ,  e v e n  if h e  r e a l l y  s h o u l d  not.

T o  u n d e r s t a n d  t h e  f a i l u r e  o f  t h e  p r e s e n t  v o c a t i o n a l  
r e h a b i l i t a t i o n  s t a t u t e s ,  o n e  m u s t  u n d e r s t a n d  t h e  i n t e r p l a y  
b e t w e e n  T e m p o r a r y  T o t a l  D i s a b i l i t y  b e n e f i t s ,  P e r m a n e n t  
P a r t i a l  D i s a b i l i t y  a n d  V o c a t i o n a l  R e h a b i l i t a t i o n  u n d e r  t h e  
p r e s e n t  law. U n d e r  t h e  p r e s e n t  law, it is i m p o r t a n t  f o r  y o u  
t o  u n d e r s t a n d  b e c a u s e  t h e r e  is n o  c a p  o n  t h e  a m o u n t  o r  
p e r i o d  o f  t i m e  a p e r s o n  c a n  c o l l e c t  T e m p o r a r y  T o t a l  
D i s a b i l i t y  b e n e f i t s  a n d  t h e r e  is a c a p  o n  P e r m a n e n t  P a r t i a l  
D i s a b i l i t y  b e n e f i t s  a n d  b e c a u s e  t h e  A l a s k a  S u p r e m e  C ^ u r t  in 
a c a s e  c a l l e d  B i g n e l l  v. W i s e , d e t e r m i n e d  t h a t  u n t i l  a 
p e r s o n  is b o t h  " m e d i c a l l y  a n d  v o c a t i o n a l l y  s t a t i o n a r y "  h e  is 
e n t i t l e  t o  g e t  T e m p o r a r y  T o t a l  D i s a b i l i t y  b e n e f i t s ,  t h e  
c l a i m a n t  h a s  n o  i n t e r e s t  in  g e t t i n g  o f f  T e m p o r a r y  T o t a l  
D i s a b i l i t y  a n d  o n  t o  P e r m a n e n t  P a r t i a l  D i s a b i l i t y  b e n e f i t s .  
T h e r e f o r e ,  b e c a u s e  v o c a t i o n a l  r e h a b i l i t a t i o n  is so c l o s e l y  
t i e d  t o  h o w  m u c h  a p e r s o n  g e t s  a n d  f o r  h o w  l o n g  it r e s u l t s  
in  a l o t  o f  l i t i g a t i o n .  T h i s  is w h y  v o c a t i o n a l  
r e h a b i l i t a t i o n  d o e s  n o t  w o r k  in t h e  p r e s e n t  s y s t e m  b e c a u s e  
a l l  i t  is r e a l l y  u s e d  f o r  is a t o o l  t o  f a c i l i t a t e  l a r g e r  
c l a i m s  a n d / o r  t o  p r o l o n g  t h e  claim. T h i s  is w h e r e  w e  
l a w y e r s  d o  a l o t  o f  o u r  w o r k .  A s  such, t h e  J o i n t  L a b o r  
M a n a g e m e n t  T a s k  F o r c e  B i l l  s h o u l d  b e  p a s s e d  b e c a u s e  it 
r e m o v e s  v o c a t i o n a l  r e h a b i l i t a t i o n  f r o m  t h e  l i t i g a t i o n  
p r o c e s s  a n d  p u t s  a c a p  o n  T e m p o r a r y  T o t a l  D i s a b i l i t y  
b e n e f i t s  o f  t w o  y e a r s  a n d  d o e s  n o t  m a k e  T e m p o r a r y  T o t a l  
D i s a b i l i t y  b e n e f i t s  o r  P e r m a n e n t  P a r t i a l  D i s a b i l i t y  b e n e f i t s  
t i e d  t o  w h e t h e r  o r  n o t  t h e  p a t i e n t  is v o c a t i o n a l l y  stable. 
H o w e v e r ,  i n  t h e  bil] p e n d i n g  v o c a t i o n a l  r e h a b i l i t a t i o n  is 
s t i l l  a f f o r d e d  t o  c l a i m a n t s  w h o  n e e d  t h e  s e r v i c e s .  O n l y  
t h o s e  c l a i m a n t s  w h o  t r u l y  w a n t  t h e s e  s e r v i c e s  w i l l  u s e  t h e m  
if t h e y  a r e  n o t  t i e d  so  i n t i m i a t e l y  t o  t h e  claim. E v e n  
t h o u g h  n o  o n e  c a n  g i v e  h a r d  d o l l a r s  in t e r m s  o f  s a v i n g s ,  I 
c a n n o t  s e e  h o w  t h i s  c o n c e p t  w o u l d  n o t  s a v e  a l o t  of  c o s t s  in 
t h e  w o r k e r s '  c o m p e n s a t i o n  s y s t e m .

I f  a n y  o f  y o u  h a v e  a n y  q u e s t i o n s  in r e g a r d  t o  t h i s  b i l l  
o r  a n y  l e g a l  q u e s t i o n s  o n  t h i s  m a t t e r ,  p l e a s e  f e e l  f r e e  to
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c o n n e c t  me. T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  t o  r e a d  t h i s  
w r i t t e n  t e s t i m o n y .

S i n c e r e l y ,

_ > V j U U b ^  I  .(/tU*KO-“ Q r z ^ r -
S h e l b y  L. N u e n k e - D a v i s o n  

S N D / k a c



D R A F T  REPORT' T O  T H E  A L A S K A  S T A T E  L E G I S L A T U R E  
O N  W O R K E R S '  C O M P E N S A T I O N  B E N E F I T S

f r o m

U N I F I E D  F A I R B A N K S

T h i s  is t h e  f i n a l  r e p o r t  o f  t h e  S p e c i a l  T a s k  F o r c e  

f o r m e d  b y  U n i f i e d  F a i r b a n k s  t o  a d d r e s s  t h e  p r o b l e m  of an 

a p p a r e n t l y  u n j u s t i f i e d  i n c r e a s e  i n  w o r k e r s '  c o m p e n s a t i o n  p r e m i u m  

c o s t s .

T h e  T a s k  F o r c e  g r e w  o u t  o f  a n  i n f o r m a t i o n  s e m i n a r  

a t t e n d e d  b y  1 6 0  p e o p l e ,  a n d  a f o l l o w u p  s e m i n a r  a t t e n d e d  b y  h a l f  

t h a t  m a n y .  E m p h a s i s  a t  t h e  f i r s t  s e m i n a r  w a s  o n  r e c e i p t  o f  a l l  

i n f o r m a t i o n  t h a t  t h e  S t a t e  c o u l d  p r o v i d e ,  t o g e t h e r  w i t h  

i n f o r m a t i o n  f r o m  p r o f e s s i o n a l s  in  e v e r y  area. A t  t h e  s e c o n d  

s e m i n a r ,  t h e  p r e l i m i n a r y  a c t i o n  a r e a s  w e r e  c r y s t a l i z e d  a n d  

d i r e c t i o n  w a s  g i v e n  t h e r e o n .  A t  t h i s  p o i n t ,  t h e  m a t t e r  w a s  

t r a n s f e r r e d  t o  t h e  T a s k  F o r c e  C o m m i t t e e  w h i c h  c o n s i s t e d  of 24 * 

p e r s o n s  w h o  w e r e  e m p l o y e r s ,  l a b o r  r e p r e s e n t a t i v e s ,  h e a l t h  

p r o f e s s i o n a l s ,  r e h a b i l i t a t i o n  p r o f e s s i o n a l s ,  a n d  a t t o r n e y s  (on 

b o t h  si d e s )  . M e e t i n g s  w e r e  h e l d  e a c h  W e d n e s d a y  a t  N o r t h  S t a r  

T e r m i n a l ^ .  C o m m i t t e e s  w o r k e d  a n  a v e r a g e  o f  10 h o u r s  e a c h  o n  

t h e i r  v a r i o u s  p r o j e c t s .  I n p u t  w a s  h a d  f r o m  a l l  m e m b e r s  o n  all 

r e p o r t s ,  a n d  a l l  r e c o m m e n d a t i o n s  c o n t a i n e d  h e r e i n  a r e  u n a n i m o u s  

u n l e s s  n o t e d  t o  t h e  c o n t r a r y .

O r g a n i z a t i o n a l l y ,  t h i s  s h o u l d  b e  v i e w e d  a s  a s u p p l e m e n t  

t o  t h e  W C C A  d r a f t  l e g i s l a t i o n  w h i c h  is n o w  b e f o r e  y o u  as  S B



322. S e c t i o n s  w i l l  b e  t a k e n  in the o r d e r  t h a t  t h e y  a r e  set 

f o r t h  i n  S B  322. T h e r e  a r e  s o m e  a d d i t i o n a l  r e c o m m e n d a t i o n s  

b e y o n d  w h a t  w a s  c o v e r e d  b y  t h a t  d r a f t  l e g i s l a t i o n .  S o m e  a r e  o f  

a l e g i s l a t i v e  n a t u r e ,  t h e r e  a r e  a l s o  a d m i n i s t r a t i v e  

r e c o m m e n d a t i o n s  f o r  b o c h  p r o p o s e d  r e g u l a t i o n  a n d  a c t i o n .  T h e r e  

are, f i n a l l y ,  e x e c u t i v e  r e c o m m e n d a t i o n s  w h i c h  m u s t  b e  c o n s i d e r e d  

b y  t h e  G o v e r n o r ' s  O f f i c e  i n  t h e  b u d g e t i n g  p r o c e s s .

T h e  o v e r a l l  g o a l  w a s  t o  m a k e  c h a n g e s  in t h e  w o r k e r s '  

c o m p e n s a t i o n  s y s t e m  w h i c h  w o u l d  r e d u c e  t h e  c o s t  o f  t h e  s y s t e m  as 

i t  is r e f l e c t e d  i n  p r e m i u m s  p a i d  b y  e m p l o y e r s .

T h e  f o r m a t  f o r  a p p r o a c h i n g  e a c h  s e c t i o n  o r  s u b j e c t  w i l l

be:

1. C o m m e n t s  a d d r e s s i n g  t h e  W C C A  p r o p o s a l  (SB 322);

2. T h e  U n i f i e d  F a i r b a n k s  r e c o m m e n d e d  a p p r o a c h ;

3. A c t i o n s  p r o p o s e d  b y  U n i f i e d  F a i r b a n k s ,  w h e t h e r  

l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  o r  e x e c u t i v e ;  and,

4. A r g u m e n t s  a n d  p r o b l e m  a r e a s  w h i c h  s h o u l d  b e  a d d r e s s e d .

I . L E G I S L A T I V E  I N T E N T

C O M M E N T S

A c c o r d i n g  t o  W C C A ,  t h i s  d o e s  n o t  a l t e r  t h e  p r e s u m p t i o n  

o f  c o m p e n s a b i l i t y ,  b u t  d o e s  i n d i c a t e  a l e g i s l a t i v e  p r e f e r e n c e  

f o r  a " p r e p o n d e r a n c e  o f  t h e  e v i d e n c e "  t e s t  t o  b e  u s e d  b y  t h e  

B o a r d  w i t h o u t  f a v o r  t o  e i t h e r  side. A d d i t i o n a l l y ,  t h e  s t a n d a r d  

o f  j u d i c i a l  r e v i e w  is t o  b e  c h a n g e d  t o  p r o v i d e  that, on



q u e s t i o n s  o f  fact, t h e  B o a r d ' s  f i n d i n g s  a r e  c o n c l u s i v e  if

s u p p o r t e d  b y  a n y  e v i d e n c e  a t  all. W h e t h e r  t h e  c o u r t  s y s t e m  w i l l

f i n d  a d e c l a r a t i o n  o f  l e g i s l a t i v e  i n t e n t  s u f f i c i e n t  t o  c h a n g e

t h e  s t a n d a r d  o f  j u d i c i a l  r e v i e w  is o p e n  t o  q u e s t i o n .  T h e  f i n a l

" i n t e n t "  is t o  r e d u c e  b e n e f i t s  t o  p e r s o n s  w i t h  r e s i d e n c e s

o u t s i d e ,  so  a s  t o  g i v e  t h e m  a n  i n c e n t i v e  t o  g o  b a c k  t o  w o rk.

R E C O M M E N D A T I O N

S e c t i o n s  A  a n d  C a r e  s t r a i g h t - f o r w a r d  l e g i s l a t i v e

g o a l s .  S e c t i o n  B m i g h t  b e t t e r  b e  a m e n d e d  a l o n g  t h e  l i n e s  of

C a l i f o r n i a  W o r k e r s '  C o m p e n s a t i o n  C ode, S e c t i o n  3 2 0 2 . 5  as

f o l l o w s :  " T h e  l e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o r k e r s '

c o m p e n s a t i o n  l a w s  m u s t  b a  f a i r l y  a n d  i m p a r t i a l l y  c o n s t r u e d  b y

t h e  c o u r t s .  I n  p r o m o t i o n  o f  t h a t  g o a l ,  it is  t h e  i n t e n t i o n  of

t h e  l e g i s l a t u r e  t h a t  t h e  p r e p o n d e r a n c e  o f  e v i d e n c e  s t a n d a r d  be

u t i l i z e d  i n  d e t e r m i n i n g  t h e  c o m p e n s a b i l i t y  o f  a w o r k e r s '

c o m p e n s a t i o n  c l a i m .  P r e p o n d e r a n c e  o f  t h e  e v i d e n c e  m e a n s  such-

oiTVs
e v i d e n c e  as, w h e n  w e i g h e d  o f  t h a t  o p p o s e d  t o  it, h a s  m o r e  

c o n v i n c i n g  f o r c e  a n d  a  g r e a t e r  p r o b a b i l i t y  o f  tr u t h .  W h e n  

w e i g h i n g  t h e  e v i d e n c e ,  t h e  t e s t  is n o t  t h e  r e l a t i v e  n u m b e r  o f  

w i t n e s s e s ,  b u t  t h e  r e l a t i v e  c o n v i n c i n g  f o r c e  o f  t h e  e v i d e n c e . "  

A C T I O N S  P R O P O S E D

N o n e  in  t h i s  a r e a  u n l e s s  c h a n g i n g  t h e  s t a n d a r d  o f  

j u d i c i a l  r e v i e w  i s  s e r i o u s l y  c o n t e m p l a t e d .  I f  s u c h  is 

c o n t e m p l a t e d ,  t h e r e  is a p r o b a b i l i t y  t h a t  m u l t i p l e  a m e n d m e n t s  

m a y  b e  r e q u i s i t e  i n  s u c h  p l a c e s  a s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e

r  j ^ d  T iT le .  3 2  .
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A c t  a n d  T i t l e  22.

A R G U M E N T S  A N D  P R O B L E M  AREAS'

T h e s e  h a v e  b e e n  r a i s e d  above.

II. D E P A R T M E N T  M A Y  S E T  U P  T O  S E L E C T  A N D  R E M O V E  
R E H A B I L I T A T I O N  S P E C I A L I S T S  O R  P H Y S I C I A N S

C O M M E N T S

I n  F a i r b a n k s ,  w e  f e l t  s t r o n g l y  t h a t  t h e  "may" s h o u l d  b e  

r e p l a c e d  b y  " s h a l l " ,  " m u s t "  o r  " w i l l "  c r e a t i n g  a m a n d a t e .  W C C A  

f e e l s  t h a t ,  p r o v i d i n g  t h e  B o a r d  w i t h  t h e  p o w e r  w i l l  b e  e n o u g h  t o  

c a u s e  i t  t o  act. A d d i t i o n a l l y ,  t h e  "or" p r o b a b l y  s h o u l d  b e  a 

" a n d "  b e c a u s e  t h e  t w o  a r e  n o t  m e a n t  t o  b e  a l t e r n a t i v e s .  

R E C O M M E N D A T I O N S

O u r  r e c o m m e n d a t i o n s  i n  t h e  m e d i c a l  a n d  r e h a b i l i t a t i o n  

a r e a s  a r e  a d d r e s s e d  i n  t h o s e  p a r t i c u l a r  a r e a s  o f  t h i s  report.

W e  c o n c u r  w i t h  t h e  i n t e n t  o f  W C C A  i n  S e c t i o n  2 w i t h  t h e  s t r o n g
*

r e c o m m e n d a t i o n  t h a t  t h e  w o r d  " m a y "  b e  m a d e  m a n d a t o r y ,  a n d  

c l a r i f y i n g  t h a t  b o t h  r e h a b i l i t a t i o n  s p e c i a l i s t s  a n d  " p h y s i c i a n s "  

(as d e f i n e d  e l s e w h e r e )  a r e  t o  b e  s e l e c t e d .

A C T I O N S  P R O P O S E D

S e e  a b o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

H o p e f u l l y ,  t h e  q u a l i f i c a t i o n s  f o r  h e a l t h  c a r e  p r o v i d e r s  

w i l l  n o t  s t r o n g l y  d i f f e r  f r o m  t h e  s t a n d a r d  o f  l i c e n s i n g ,  etc.

- 4 -



III. W H E N  A N Y T H I N G  IS D E C L A R E D  U N C O N S T I T U T I O N A L ,  
D E P A R T M E N T  " S H A L L  I M M E D I A T E L Y "  D R A F T  N E W  R E G U L A T I O N S ,

C O M M E N T S

A  d i f f e r e n t  d r a f t e r  f o r  W C C A  u s e s  t h e  m a n d a t e  " s h a l l "  

a n d  a d d s  t o  i t  t h e  w o r d  " i m m e d i a t e l y " .  T h i s  d r a f t e r  p r o b a b l y  

m e a n t  t o  s a y  " s h a l l  f o r t h w i t h  a d o p t  a r e p l a c e m e n t  r e g u l a t i o n  o r  

r e g u l a t i o n s " .

R E C O M M E N D A T I O N

A  g o o d  idea.

A C T I O N S  P R O P O S E D

S e e  above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S i n c e  t h e  D e p a r t m e n t  d o e s  n o t  h a v e  l e g a l  c o u n s e l  a n d  

t h e  r o u t e  f o r  c o o p e r a t i o n  w i t h  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  is 

r a t h e r  t o r t u o u s ,  a n y  r e q u i r e m e n t  o f  i m m e d i a c y  m a y  b e  

d y s f u n c t i o n a l .

IV. F A L S E  S T A T E M E N T  O N  P R E E M P L O Y M E N T  Q U E S T I O N N A I R E
W A I V E S  A L L  B E N E F I T S

C O M M E N T S

F i r s t ,  t h e r e  is n o  m e c h a n i s m  f o r  d e t e r m i n i n g  w h e t h e r  

cjvw’ fkrTtou Igir
/bitis s t a t e m e n t  is a c t u a l l y  false. Q u e s t i o n s  c o m p o s e d  b y  

i n d i v i d u a l  e m p l o y e r s  c a n  m e a n  v a r i o u s  t h i n g s .  W e l l  d e s i g n e d  

q u e s t i o n n a i r e s  c a n  e v e n  b e  s u s c e p t i b l e  o f  d u a l  i n t e r p r e t a t i o n s .  

S e c o n d ,  (1) is v a g u e .  I t  p r o b a b l y  s h o u l d  p r o v i d e  that, h a d  t h e
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e m p l o y e r  k n o w n  t h e  t r u e  s t a t e  o f  facts, a) t h e  e m p l o y e e  w o u l d  

n o t  h a v e  b e e n  h i r e d ,  a n d  b) t h e  n o n - h i r i n g  w o u l d  h a v e  b e e n  l e g a l  

u n d e r  f e d e r a l  a n d  s t a t e  law. T h i r d ,  (2) is a g a i n  v a g u e  b e c a u s e  

a r e p r e s e n t a t i o n  o n  a p i e c e  o f  p a p e r  i n  t h e  o f f i c e  s e l d o m  c a u s e s  

a n y t h i n g .  R e f e r e n c e  should' b e  t o  t h e  c o n d i t i o n  h i d d e n  f r o m  t h e  

e m p l o y e r  b y  t h e  m i s r e p r e s e n t a t i o n .

R E C O M M E N D A T I O N

U n i f i e d  F a i r b a n k s  a g r e e s  w i t h  t h e  i n t e n t  a n d  f e e l s  t h a t  

t h e  d r a f t i n g  s h o u l d  b e  c l e a n e d  up.

A C T I O N S  P R O P O S E D

S e e  ab o v e .

A R G U M E N T S  2 N D  P R O B L E M  A R E A S  

S e e  above.

V. S E C O N D  I N J U R Y  F U N D  C O N T R I B U T I O N S  A N D  R E P O R T  
T O  B E  F I L E D  A N N U A L L Y

C O M M E N T S

T h e  S t a t e  r e c e i v e s  c u r r e n t l y  b o t h  d a t a  a n d  f u n d s  w i t h i n  

a s h o r t  p e r i o d  o f  t i m e  a f t e r  e a c h  c a s e  is c o n c l u d e d .  Th i s  

p e r m i t s  t h e  S t a t e  t o  h a v e  d a t a  c o n s o l i d a t e d  o n  a s i n g l e  a n n u a l  

r e p o r t  f r o m  e a c h  c a r r i e r .  I t  a l s o  p e r m i t s  t h e  i n s u r a n c e  c o m p a n y  

t o  e a r n  i n t e r e s t  o n  m o n e y  d u e  f o r  t h e  i n t e r v e n i n g  t i m e  b e t w e e n  

c l o s i n g  a c a s e  a n d  t h e  a n n u a l  r e p o r t .

R E C O M M E N D A T I O N

S i n c e  t h e  S t a t e  is u n a b l e  o r  u n w i l l i n g  t o  c o m p i l e  d a t a



f-rc-‘*vv
f a r  r e p o r t s  f i l e d  o n  a c a s e - b y - c a s e  ba s i s ,  t h i s  a p p e a r s  t o  b e  a 

w a y  i n  w h i c h  t h e  a n n u a l  r e p o r t s  f r o m  t h e  c a r r i e r s  c a n  b e  

s u m m a r i z e d ,  t h e r e b y  p r o v i d i n g  f o r  t h e  f i r s t  time, s o m e  d a t a  w i t h  

r e s p e c t  t o ^ t h e  v a l i d i t y  o f  r a t e s  c h a r g e d ^ a n d  w h e r e  t h e  p r o b l e m s  

i n  t h e  a d m i n i s t r a t i o n  o f  t h e  a c t  h a p p e n e d  t o  be. W e  j o i n  i n  t h e  

r e c o m m e n d a t i o n  t o  a t t a c k  t h e  p r o b l e m .

A C T I O N S  P R O P O S E D

U n i f i e d  F a i r b a n k s  w o u l d  l i k e  t h e  S t a t e  t o  e x p l o r e  t h e  

p o s s i b i l i t y  t h a t ,  e i t h e r  t h r o u g h  t h e  u s e  o f  a p e r s o n a l  c o m p u t e r  

o r  a c c e s s  t o  s o m e  o t h e r  c o m p u t e r  p l u s  t h e  a d d i t i o n  o f  o n e  p e r s o n  

t o  t h e  s t a f f  o f  t h e  d e p a r t m e n t ,  t h e  r e p o r t s  as t h e y  a r e  • 

c u r r e n t l y  r e c e i v e d  c o u l d  b e  e n t e r e d  i n t o  t h e  c o m p u t e r  s o  t h a t  

a l l  d a t a  n e c e s s a r y  f o r  f i x i n g  r a t e s  o r  a s c e r t a i n i n g  p e r c e n t a g e s  

o f  e x p e n d i t u r e ,  etc. w o u l d  b e  i n s t a n t l y  a v a i l a b l e  t o  t h e  S t a t e  

a n d  a n y  e m p l o y e r  o r  a g e n c y  r e q u e s t i n g  t h e  i n f o r m a t i o n .  I t  is 

m o s t  l i k e l y  t h a t  t h e  c o s t  t o  t h e  S t a t e  o f  a c o m p u t e r ,  i t s  

p r o g r a m i n g ,  a n d  a p e r s o n  t o  o p e r a t e  it, a t  l e a s t  o n  a p a r t - t i m e  

b a s i s ,  w o u l d  b e  l e s s  t h a n  t h e  i n t e r e s t  l o s t  b y  p r o v i d i n g  t h e  

d e l a y  i n  p a y m e n t  b y  t h e  c a r r i e r s .  T h e r e  is n o  i n d i c a t i o n  t h a t  

t h e  a d d i t i o n a l  i n t e r e s t  e a r n e d  ( w h i c h  w i l l  p r o b a b l y  b e  o n  t h e  

r e m a i n d e r  i n  a  c l a i m s  r e s e r v e )  w i l l  e f f e c t  t h e  w o r k e r s '  

c o m p e n s a t i o n  p r e m i u m  r a t e s  i n  a n y  way.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  S t a t e  D e p a r t m e n t  o f  I n s u r a n c e  a n d  t h e  S t a t e  

D e p a r t m e n t  o f  W o r k e r s '  C o m p e n s a t i o n  a r e  b o t h  u n a b l e  t o  p r o d u c e
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s t a t i s t i c s  i n d i c a t i n g  t h e  b a s i s  f o r  p r e m i u m s  o r  t h e  d i s p o s i t i o n  

o f  m o n i e s  p a i d  out. I f  t h i s  p r o b l e m  is n o t  a d d r e s s e d ,  w e  w i l l  

c o n t i n u e  t o  s e t  r a t e s  in a b l i n d  f a s h i o n  a n d  a m e n d  l e g i s l a t i o n  

w i t h o u t  k n o w i n g  w h e c h e r  w e  a r e  d o i n g  a n y  good.

VI. R E H A B I L I T A T I O N

C O M M E N T S

U n i f i e d  F a i r b a n k s  a g r e e s  t h a t  r e h a b i l i t a t i o n  s h o u l d  b e  

v o l u n t a r y  w i t h  t h e  e m p l o y e e .  W e  f i n d  n o  e v i d e n c e  f r o m  a n y  

s o u r c e  w h i c h  i n d i c a t e s  t h e  l a w  w h i c h  h a s  b e e n  p r o p o s e d  w i l l  

r e d u c e  t h e  c o s t  o f  workers'- c o m p e n s a t i o n .  W e  h a v e  r e p e a t e d l y  

s o u g h t  f a c t s  f r o m  t h e  S t a t e  g o v e r n m e n t  i n d i c a t i n g  w h a t  s e g m e n t  

o r  s e g m e n t s  o f  a w o r k e r s '  c o m p e n s a t i o n  s y s t e m  h a d  b e e n  c a u s i n g  

t h e  g r e a t e s t  i n c r e a s e  i n  cost. A b s o l u t e l y  n o  i n f o r m a t i o n  h a s  

b e e n  f o r t h c o m i n g ,  a l t h o u g h  w e  h a v e  b e e n  a b l e  t o  o b t a i n  t h e  s a m e  

i n f o r m a t i o n  f r o m  o t h e r  s t a t e s  w i t h  a t e l e p h o n e  call. I n  short, 

a l l  w e  k n o w  is t n a t  t h e r e  is a  s e r i o u s  p r o b l e m  w i t h  t h e  c o s t  o f  

t h e  s y s t e m .  H o w e v e r ,  n o  o n e  i n  o u r  S t a t e  g o v e r n m e n t  h a s  b e e n  

a b l e  t o  i d e n t i f y  w h e r e  t h e  p r o b l e m  lies. W e  f i r m l y  b e l i e v e  t h a t  

it is w r o n g  t o  l e g i s l a t e  m a s s i v e  c h a n g e s  in  w h a t  is b a s i c a l l y  a 

s o u n d  l a w  w h e n  n c  o n e  h a s  y e t  i d e n t i f i e d  w h e r e  t h e  p r o b l e m  

l i es. W e  are, i n  fact, w o r r i e d  t h a t  t h e  c o s t  o f  t h e  s y s t e m  m a y  

b e  i n c r e a s e d  b y  t h e  p r o p o s e d  c h a n g e s .  T h e r e  h a v e  b e e n  no 

r e g u l a t i o n s  a d o p t e d  t o  p u t  •'nto e f f e c t  t h e  r e h a b i l i t a t i o n  s c h e m e  

t h a t  is p r e s e n t l y  i n  t h e  law. W e  t h e r e f o r e  d o  n o t  k n o w  h o w  t h e
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p r e s e n t l y  e x i s t i n g  s c h e m e  w i l l  w o r k  o r  w h a t  its c o s t s  w i l l  be.

W e  a r e  t h e r e f o r e  r e l u c t a n t  t o  c h a n g e  f o r  t h e  s e n s e  o f  c h a n g e .  

R E C O M M E N D A T I O N

A. I N E F F E C T I V E  W O R K  B Y  S T A T E  A G E N C I E S ,  D i v i s i o n  o f  I n s u r a n c e :

M u c h  o f  t h e  b l a m e  f o r  t h e  i n c r e a s e d  c o s t  o f  t h e  

w o r k e r s '  c o m p e n s a t i o n  s y s t e m  h a s  b e e n  p l a c e d  o n  v o c a t i o n a l  

r e h a b i l i t a t i o n .  H o w e v e r ,  t h e  D i v i s i o n  o f  I n s u r a n c e  h a s  

a b s o l u t e l y  n o  i n f o r m a t i o n  a v a i l a b l e  t o  a n y o n e  c o n c e r n i n g  t h e  

c o s t s  o f  v o c a t i o n a l  r e h a b i l i t a t i o n  o r  o f  a n y  o t h e r  w o r k e r s '  

c o m p e n s a t i o n  b e n e f i t  f o r  t h a t  m a t t e r .  N o n e t h e l e s s ,  t h e  D i v i s i o n  

c o n t i n u e s  t o  a p p r o v e  m a s s i v e  r a t e  i n c r e a s e s  f o r  w o r k e r s '  

c o m p e n s a t i o n  i n s u r a n c e ,  a n d  a  p o r t i o n  o f  t h e  b l a m e  g e t s  p l a c e d  

o n  a " v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  w h i c h  is t o o  l i b e r a l . "

T h e  l a s t  i n c r e a s e  w a s  g r a n t e d  w i t h o u t  t h e  p r e p a r a t i o n  o f  a n y  

f i n d i n g s  o f  f a c t  a n d  w i t h o u t  t h e  p r e s e n t a t i o n  o f  a n y  s p e c i f i c  

i n f o r m a t i o n  t o  t h o s e  i n  t h i s  S t a t e  w h o  a r e  i n v o l v e d .  W e  s u g g e s t  

l e g i s l a t i o n  r e q u i r i n g  s o m e  s t a t e  a g e n c y  t o  k e e p  s t a t i s t i c s  on 

t h e  c o s t  o f  r e h a b i l i t a t i o n  e v a l u a t i o n s ,  r e h a b i l i t a t i o n  p l a n s ,  

t h e  c o s t  o f  l i t i g a t i o n ,  a n d  s o  f o r t h .  W h e n  f u t u r e  r a t e  

i n c r e a s e s  a r e  s u g g e s t e d ,  f a c t s  a n d  f i g u r e s  w i l l  b e  a v a i l a b l e  t o  

i n d i c a t e  w h e r e  t h e  c o s t  i n c r e a s e  is c o m i n g  from.

B. I N E F F E C T I V E  W O R K  B Y  S T A T E  A G E N C I E S ,  W o r k e r s '  C o m p e n s a t i o n  

B o a r d :

T h e  D e p a r t m e n t  o f  W o r k e r s '  C o m p e n s a t i o n  h a s  s e r i o u s l y  

f a l t e r e d  i n  i t s  o b l i g a t i o n  t o  a d m i n i s t e r  t h e  e x i s t i n g  v o c a t i o n a l
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r e h a b i l i t a t i o n  law. O v e r  f i v e  a n d  a h a l f  y e a r s  h a v e  p a s s e d  

w i t h o u t  t h e  p r o m u l g a t i o n  o f  a s i n g l e  r u l e  or r e g u l a t i o n  b y  t h e  

B o a r d  t o  g o v e r n  p r o c e d u r e s  u n d e r  t h e  l a w  w h i c h  w e n t  i n t o  e f f e c t  

o n  J u l y  l r 1 982. T h e  p r e s e n t  l a w  h a s  n e v e r  b e e n  g i v e n  a c h a n c e  

t o  w o r k  a n d  w e  f i n d  it r i d i c u l o u s  t h a t  t h e  L e g i s l a t u r e  n o w  

s t a n d s  r e a d y  t o  c a s t  i t  as i d e .  W e  s u g g e s t  t h e  l e g i s l a t u r e  t a k e  

w h a t e v e r  s t e p s  a r e  n e c e s s a r y  t o  i m m e d i a t e l y  s e c u r e  t h e  

p r o m u l g a t i o n ,  o f  a d m i n i s t r a t i v e  r u l e s  a n d  r e g u l a t i o n s  b y  t h e  

B o a r d .

T w o  g o o d  e x a m p l e s  of  w h a t  h a s  h a p p e n e d  a s  t h e  p r e s e n t  

s y s t e m  h a s  s t r u g g l e d  w i t h o u t  t h e  b e n e f i t  o f  a d m i n i s t r a t i v e  

r u l e s :

1. W e  s u s p e c t  a m a j o r  p o r t i o n  o f  a n y  i n c r e a s e d  c o s t  o f  

v o c a t i o n a l  r e h a b i l i t a t i o n  is i n  t h e  p a y m e n t  o f  t e m p o r a r y  

b e n e f i t s  t o  i n j u r e d  w o r k e r s  w h i l e  t h e y  w a i t  f o r  t h e  v o c a t i o n a l  

p r o c e s s  t o  b e  c o m p l e t e d .  T h e  s y s t e m  i n  F a i r b a n k s  h a s  w o r k e d  

v e r y  s l o w l y  w i t h o u t  t h e  r u l e s  a n d  r e g u l a t i o n s  n e e d e d .  A s  a 

r e s u l t ,  i n j u r e d  w o r k e r s  r e m a i n  f a r  t o o  l o n g  o n  t e m p o r a r y  

b e n e f i t s .  R a t h e r  t h a n  d e p r i v e  i n j u r e d  w o r k e r s  o f  t e m p o r a r y  

b e n e f i t s  d u r i n g  v o c a t i o n a l  r e h a b i l i t a t i o n ,  w h i c h  w e  t h i n k  is  a 

w o r t h w h i l e  b e n e f i t ,  w e  s u g g e s t  t h e  B o a r d  s t r e a m l i n e  t h e  s y s t e m  

w i t h  t h e  p r o m u l g a t i o n  o f  r u l e s  a n d  t h a t  t h e  e x i s t i n g  l a w  b e  

t i g h t e n e d  u p  t o  p r o v i d e  c e r t a i n  s p e c i f i c  t i m e  l i m i t a t i o n s  f o r  

e a c h  s t e p  o f  t h e  p r o c e s s .  T h i s  is t h e  m a i n  t h r u s t  o f  o u r  

s u g g e s t e d  c h a n g e s  i n  t h e  e x i s t i n g  law.
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2. I n  F a i r b a n k s ,  t h e r e  is n o  f u l l - t i m e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r .  A t  p r e s e n t ,  t h e  o n e  a d m i n i s t r a t o r  is in 

F a i r b a n k s  o n e  d a y  a m o n t h .  T h i s  a l l o w s  a m a x i m u m  of  t h r e e  

r e h a b i l i t a t i o n  c o n f e r e n c e s .  W i t h o u t  t i m e l y  r e h a b i l i t a t i o n  

c o n f e r e n c e s  a v a i l a b l e  t o  a l l  p a r t i e s ,  i n c r e a s e d  c o s t s  o f  

c o n t i n u i n g  t e m p o r a r y  b e n e f i t s  h a v e  r e s u l t e d .  I t  is o b v i o u s  

a d d i t i o n a l  s t a f f  a r e  r e q u i r e d .

C. L E G I S L A T I V E  T A S K  F O R C E

W e  b e l i e v e  t h e  L e g i s l a t u r e  s h o u l d  f o r m  a t a s k  f o r c e  t o  

k e e p  t h e  e x i s t i n g  v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  m o v i n g .  T h e  

g r o u p  s h o u l d  h a v e  r e p r e s e n t a t i v e s  o f  a l l  m a j o r  p a r t i c i p a n t s  in  

t h e  s y s t e m .  T h e  i n f o r m a t i o n  n e e d e d  f r o m  t h e  D i v i s i o n  o f  

I n s u r a n c e  c o u l d  b e  p u r s u e d ,  e n f o r c e m e n t  o f  t h e  B o a r d ' s  

o b l i g a t i o n  t o  p r o m u l g a t e  r u l e s  a n d  r e g u l a t i o n s  w o u l d  b e  

e n h a n c e d ,  a .d p r o p o s e d  c h a n g e s  i n  t h e  l a w  a n d  r e g u l a t i o n s  c o u l d  

b e  g e n e r a t e d .

D. S E C O N D  I N J U R Y  F U N D / T E M P O R A R Y  P A R T I A L  D I S A B I L I T Y

O u r  c o m m i t t e e  b e l i e v e s  o n e  o f  t h e  g r e a t e s t  b e n e f i t s  t o  

t h e  s y s t e m  w o u l d  b e  s t r o n g  e n c o u r a g e m e n t  t o  e m p l o y e r s  t o  r e h i r e  

i n j u r e d  w o r k e r s .  T h e  p r e s e n t  S e c o n d  I n j u r y  F u n d  d o e s  n o t h i n g  t o  

p r o v i d e  t h i s  e n c o u r a g e m e n t  a s  c o v e r a g e  b e g i n s  o n l y  a f t e r  104 

w e e k s  o f  d i s a b i l i t y .  W e  s u g g e s t  t h e  p e r i o d  o f  c o v e r a g e  be  

d r a s t i c a l l y  r e d u c e d  t o  m a k e  i t  p o s s i b l e  f o r  i n j u r e d  w o r k e r s '  t o  

r e t u r n  m o r e  r a p i d l y  t o  t h e  w o r k  force. A  f u r t h e r  e n c o u r a g e m e n t  

t o w a r d  t h e  g o a l  o f  r e t u r n i n g  i n j u r e d  w o r k e r s  t o  a j o b  is o u r



p r o p o s e d  n e w  s u b : a c t i o n ( n )  w h i c h  e n c o u r a g e s  t h e  u s e  o f  T P D  w h e n  

e m p l o y e r s  r e h i r e  t h e i r  i n j u r e d  w o r k e r s  i n  a " m o d i f i e d "  o r  " l i g h t  

d u t y "  c a p a c i t y .

a c t i o n s ' p r o p o s e d

I n  o r d e r  t o  k e e p  i n  l i n e  w i t h  t h e  W C C A  r e c o m m e n d a t i o n ,  

w e  p r o p o s e  t h a t  t h e  s t a t u t o r y  l a n g u a g e  b e  a s  follows:

A S  2 3 . 3 0 . 0 4 1 . R e h a b i l i t a t i o n  o f  i n j u r e d  w o r k e r s .

(a) T h e  b o a r d  s h a l l  s e l e c t  a n d  e m p l o y  a r e h a b i l i t a t i o n  

a d m i n i s t r a t o r .  T h e  b o a r d  s h a l l  a d o p t  r e g u l a t i o n s  t o  i m p l e m e n t  

t h i s  s e c t i o n .  T h e  b o a r d  s h a l l  a u t h o r i z e  t h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  t o  s e l e c t  a n d  e m p l o y  s u f f i c i e n t  r e h a b i l i t a t i o n  

s t a f f  t o  c o n d u c t  h e a r i n g s  a n d  t o  c o l l e c t  a n d  a n a l y z e  s t a t i s t i c a l  

data. T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  is i n  t h e  p a r t i a l l y  

e x e m p t  s e r v i c e  u n d e r  A S  3 9 . 2 5 . 1 2 0 .

(b) T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  s h a l l  i m p l e m e n t  t h e  

p r o v i s i o n s  o f  t h i s  s e c t i o n ,  s t u d y  t h e  i s s u e  o f  r e h a b i l i t a t i o n ,  

b o t h  p h y s i c a l  a n d  v o c a t i o n a l ,  e n f o r c e  t h e  r e g u l a t i o n s  as 

a d o p t e d ,  a n d  m a i n t a i n  a n d  r e p o r t  s t a t i s t i c a l  d a t a  o n  a c o n t i n i n g  

b a s i s  a s  t o  t h e  c o s t  o f  r e h a b i l i t a t i o n  t o  t h e  L e g i s l a t u r e  o n  a t

l e a s t  a n  a n n u a l  b a s i s .

(c) If  a n  e m p l o y e e  s u f f e r s  a c o m p e n s a b l e  i n j u r y  t h a t  c o u l d

p r e c l u d e  r e t u r n  t o  t h e  j o b ^ a t  t h e  t i m e  o f  i n j ury, t h e  e m p l o y e e

s h a l l  b e  r e f e r r e d  f o r  a n  e v a l u a t i o n  f o r  p a r t i c i p a t i o n  in 

r e h a b i l i t a t i o n  s e r v i c e s  w i t h i n  30 d a y s  a f t e r  t h e  d a t e  of 

injury. A  f u l l  e v a l u a t i o n  s h a l l  b e  p e r f o r m e d  b y  a q u a l i f i e d



r e h a b i l i t a t i o n  p r o f e s s i o n a l  w i t h i n  30 d a y s  of t h e  d a t e  o f  

r e f e r r a l .  I f  i n  t h e  o p i n i o n  o f  t h e  q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l ,  t h e  m e d i c a l ,  p h y s i c a l ,  o r  e m o t i o n a l  s t a t e  o f  t h e  

e m p l o y e e  p r e c l u d e s  a f u l l  e v a l u a t i o n ,  t h e  r e h a b i l i t a t i o n  

p r o f e s s i o n a l  s h a l l  p r e p a r e d  a  p r e l i m i n a r y  e v a l u a t i o n  w i t h i n  14 

d a y s  o f  t h e  d a t e  o f  r e f e r r a l .  A  p r e l i m i n a r y  e v a l u a t i o n  s h a l l  

i n c l u d e  t h e  r e a s o n s  w h y  a f u l l  e v a l u a t i o n  c a n n o t  b e  m a d e ,  a n  

o p i n i o n  a s  t o  w h e n  t h e  e m p l o y e e  w i l l  b e  a b l e  t o  p a r t i c i p a t e  in a 

f u l l  e v a l u a t i o n ,  a n d  a n y  i n f o r m a t i o n  t h a t  w o u l d  b e  i n c l u d e d  i n  h 

f u l l  e v a l u a t i o n  t h a t  c a n  b e  d e t e r m i n e d  a n d  r e p o r t e d  b y  t h e  

r e h a b i l i t a t i o n  p r o f e s s i o n a l - a t  t h e  t i m e  o f  t h e  p r e l i m i n a r y  

e v a l u a t i o n .  I f  t h e  e m p l o y e r  d o e s  n o t  t i m e l y  m a k e  a  r e f e r r a l  f o r  

e v a l u a t i o n  u n d e r  t h i s  s u b s e c t i o n ,  t h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  s h a l l  r e t a i n  a  q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l  t o  p e r f o r m  t h e  e v a l u a t i o n .  T h e  e m p l o y e r  s h a l l  p a y  

t h e  r e a s o n a b l e  c o s t s  o f  a n  e v a l u a t i o n  u n d e r  t h i s  s u b s e c t i o n .

(d) A  f u l l  e v a l u a t i o n  b y  a q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l  s h a l l  i n c l u d e  a d e t e r m i n a t i o n  w h e t h e r  

r e h a b i l i t a t i o n  s e r v i c e s  a r e  n e c e s s a r y ,  as o u t l i n e d  i n  t h e  

r e g u l a t i o n s .

(e) R e f u s a l  b y  a n  i n j u r e d  e m p l o y e e  t o  p a r t i c i p a t e  i n  an 

e v a l u a t i o n  r e s u l t s  i n  f o r f e i t u r e  o f  d i s a b i l i t y  c o m p e n s a t i o n  f o r  

t h e  p e r i o d  t h e  r e f u s a l  c o n t i n u e s .  T h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  s h a l l  f i n d  t h a t  a n  e m p l o y e e  r e f u s e s  t o  p a r t i c i p a t e  

i n  a n  e v a l u a t i o n  i f  t h e  e m p l o y e e  f a i l s  t o  c o o p e r a t e  w i t h  t h e
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r e h a b i l i t a t i o n  p r o v i d e r  as o u t l i n e d  in t h e  r e g u l a t i o n s .

(f) A f t e r  t h e  e v a l u a t i o n  is c o m p l e t e d ,  t h e  e m p l o y e e  m u s t  

e l e c t  in w r i t i n g  t o  t h e  a d m i n i s t r a t o r  w i t h i n  14 d a y s  of r e c e i p t  

o f  t h e  f u l l  e v a l u a t i o n  w h e t h e r  o r  n o t  h e  o r  s h e  w i l l  p a r t i c i p a t e  

i n  f u r t h e r  r e h a b i l i t a t i o n  s e r v i c e s .

(g) T h e  e m p l o y e e ' s  e l e c t i o n  n o t  t o  p a r t i c i p a t e  in 

r e h a b i l i t a t i o n  s e r v i c e s  i s  final, p r o v i d e d ,  h o w e v e r ,  that, t h e  

e m p l o y e e  s h a l l  h a v e  t h e  o p t i o n  w i t h i n  30 d a y s  o f  t h e  n o t i c e  

u n d e r  s u b s e c t i o n  (f) t o  n o t i f y  t h e  a d m i n i s t r a t o r  i n  w r i t i n g  t h a t  

h e  not/ w i s h e s  t o  p a r t i c i p a t e  i n  r e h a b i l i t a t i o n  s e r v i c e s .

(h) A f t e r  t h e  e m p l o y e e  h a s  e l e c t e d  t o  p a r t i c i p a t e  i n  

v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  f o r  w h i c h  h e  is e l i g i b l e ,  t h e  

v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l o r  w i l l  w i t h i n  90 d a y s  s u b m i t  a 

v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  t o  c o n c e r n e d  p a r t i e s  i n c l u d i n g  

t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  w h i c h  w i l l  e n a b l e  t h e  e m p l o y e e  

t o  r e t u r n  t o  s u i t a b l e  g a i n f u l  e m p l o y m e n t .  A  r e h a b i l i t a t i o n  p l a n  

m a y  c o n s i s t  o f  a n y  o f  t h e  f o l l o w i n g ;  h o w e v e r ,  if t h e  e m p l o y e e  

c a n  b e  r e s t o r e d  t o  s u i t a b l e  g a i n f u l  e m p l o y m e n t  w i t h  

r e h a b i l i t a t i o n  p l a n s  o f  h i g h e r  p r e f e r e n c e ,  t h e n  a r e h a b i l i t a t i o n  

p l a n  o f  a  l o w e r  p r e f e r e n c e  n e e d  n o t  b e  o f f e r e d  b y  t h e  e m p l o y e r .  

T h e  o r d e r  o f  p r e f e r e n c e  f o r e  r e h a b i l i t a t i o n  p l a n s  is r e t u r n  to  

w o r k

(1) w i t h  t h e  s a m e  e m p l o y e r  a t  t h e  s a m e  o r  m o d i f i e d  j o b  

a s  a t  t h e  t i m e  o f  i n j u r y ;

14



(2) w i t h  t h e  s a m e  e m p l o y e r  a t  a n e w  j o b  u s i n g  

t r a n s f e r r a b l e  s k i l l s ?

(3) w i t h  a n e w  e m p l o y e r  a t  t h e  s a m e  o r  m o d i f i e d  job;

(4) w i t h  a n e w  e m p l o y e r  i n  a n e w  j o b  u s i n g  

t r a n s f e r r a b l e  s k i l l s ?

(5) t h r o u g h  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  or  

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  o n - t h e - j o b  t r a i n i n g ?

(6) a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  v o c a t i o n a l  t r a i n i n g ;

(7) a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  a c a d e m i c  t r a i n i n g ;

(8) i n  s e l f  e m p l o y m e n t ;  a n d

(9) t h r o u g h  d i r e c t  p l a c e m e n t  i n  a n  u n r e l a t e d  j o b  n o t  

u s i n g  t r a n s f e r r a b l e  w o r k  s k i lls.

(i) I f  t h e  e m p l o y e r  a n d  e m p l o y e e  f a i l  to  a g r e e  in w r i t i n g  

o n  t h e  s u b m i t t e d  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  w i t h i n  14 d a ys, 

t h e  e m p l o y e e  s h a l l  s u b m i t  a n  a l t e r n a t i v e  p l a n  t o  t h e  

r e h a b i l i t a t i o n  a d m i n i s t r a t o r .  T h e  e m p l o y e e ' s  a l t e r n a t i v e  p l a n  

m u s t  b e  s u b m i t t e d  w i t h i n  a n  a d d i t i o n a l  14 days. I n  t h e  e v e n t  o f  

a d i s p u t e ,  t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  o r  h i s  s t a f f  m a y  

e i t h e r  w r i t e  a d e c i s i o n  o r  s c h e d u l e  a f o r m a l  r e h a b i l i t a t i o n  

c o n f e r e n c e  t o  b e  h e l d  w i t h i n  10 d a y s  o f  r e c e i p t  of  t h e  

a l t e r n a t i v e  p l a n .  I f  a c o n f e r e n c e  is h e l d ,  a d e c i s i o n  a s  t o  t h e  

a p p r o p r i a t e  p l a n  s h a l l  b e  i s s u e d  w i t h i n  10 d a y s  a f t e r  t h e  

c o n f e r e n c e .  T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r ' s  d e c i s i o n  is
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b i n d i n g  u n l e s s  a p a r t y  s e e k s  r e v i e w  of  t h e  d e c i s i o n  b y  

r e q u e s t i n g  a h e a r i n g  w i t h  t h e  B o a r d  in a c c o r d a n c e  w i t h  A S  

2 3 . 3 0 . 1 1 0 .

(j) A  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  m a y  n o t  e x c e e d  u p  .-fa?

37 t r a i n i n g  w e e k s ,  e x c e p t  t h a t  t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  

m a y  o r d e r  a p l a n  u p  t o  a n  a d d i t i o n a l  37 t r a i n i n g  w e e k s .  T h i s  

s u b s e c t i o n  d o e s  n o t  p r o h i b i t  a n  e m p l o y e r  o r  c a r r i e r  f r o m  

p r o v i d i n g  e x t e n d e d  v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  o n  a 

v o l u n t a r y  b a s i s .  I f  r e h a b i l i t a t i o n  r e q u i r e s  r e s i d e n c e  a w a y  f r o m  

t h e  e m p l o y e e ' s  c u s t o m a r y  r e s i d e n c e ,  r e a s o n a b l e  c o s t  o f  b o a r d ,  

l o d g i n g ,  a n d  t r a v e l  s h a l l  b e  p a i d  b y  t h e  e m p l o y e r .  T e m p o r a r y  

d i s a b i l i t y  u n d e r  A S  2 3 . 3 0 . 1 8 5  o r  A S  2 3 . 3 0 . 2 0 0  s h a l l  b e  p a i d  

t h r o u g h o u t  t h e  r e h a b i l i t a t i o n  p l a n  u n d e r  t h i s  sec t i o n .

(k) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  s u i t a b l e  g a i n f u l  

e m p l o y m e n t  m e a n s  e m p l o y m e n t  t h a t  is r e a s o n a b l y  a t t a i n a b l e  i n  t h e  

l i g h t  of  a n  i n d i v i d u a l ' s  age, e d u c a t i o n ,  v o c a t i o n a l  h i s t o r y ,  a n d  

p h y s i c a l  c a p a b i l i t i e s ,  a n d  t h a t  o f f e r s  a n  o p p o r t u n i t y  t o  r e s t o r e  

t h e  i n d i v i d u a l  as s o o n  a s  p r a c t i c a l  t o  a r e m u n e r a t i v e  o c c u p a t i o n  

^3* n e a r l y  a s  p o s s i b l e  t o  t h e  i n d i v i d u a l 1s g r o s s  w e e k l y  e a r n i n g s  as 

d e t e r m i n e d  b y  s e c t i o n  A S  2 3 . 3 0 . 2 2 0 .

(1) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  " l a b o r  m a r k e t "  m e a n s  a 

g e o g r a p h i c a l  a r e a  t h a t  o f f e r s  e m p l o y m e n t  o p p o r t u n i t i e s  i n  t h e  

f o l l o w i n g  p r i o r i t y :

(1) a r e a  o f  l a s t  e m p l o y m e n t ;

(2) a r e a  o f  r e s i d e n c e ;
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(3) t h e  S t a t e  o f  A l a s k a ;

(4) o u t s i d e  A l a s k a .

(m) " Q u a l i f i e d  r e h a b i l i t a t i o n  p r o f e s s i o n a l "  m e a n s  a p e r s o n  

w h o  b y  e d u c a t i o n  a n d  e x p e r i e n c e  h a s  t h e  s k i l l s  to  w o r k  in t h e  

f i e l d  o f  r e h a b i l i t a t i o n  as d e t e r m i n e d  b y  B o a r d  e s t a b l i s h e d  

r e g u l a t i o n s .

(n) W h i l e  a n  i n j u r e d  w o r k e r  is p a r t i c i p a t i n g  i n  a 

p r e l i m i n a r y  e v a l u a t i o n  a n d / o r  a s u b s e q u e n t  f u l l  e v a l u a t i o n  u n d e r  

t h i s  s e c t i o n ,  h e  o r  s h e  s h a l l  r e c e i v e  t e m p o r a r y  p a r t i a l  

d i s a b i l i t y  b e n e f i t s  u n d e r  A S  2 3 . 3 0 . 2 0 0  w h e n  a n  e m p l o y e e  u n d e r  

s e c t i o n  ( h ) (1) o r  (2) a n d  p r i m a r y  p h y s i c i a n  a g r e e ,  p r i o r  t o  

m e d i c a l  s t a b i l i t y  a n d  a f u l l  r e l e a s e ,  t h a t  a n  e m p l o y e e  m a y  

r e t u r n  t o  m o d i f i e d ,  l i g h t  d uty, p a r t  t i m e ,  o r  t r i a l  w o r k  s t a t u s .

VI I .  B A R R I N G  A L L  L I A B I L I T Y  B Y  A N  E M P L O Y E R  ( B O A R D  A N D  COURT)
T O  A N  E M P L O Y E E  W H O  C O M M I T S  A N  U N T R U T H  

O N  H I S  O R  H E R  P R E E M P L O Y M E N T  Q U E S T I O N N A I R E

C O M M E N T S

M u c h  o f  t h i s  h a s  b e e n  d i s c u s s e d  u n d e r  n u m b e r  I V  above. 

N o  o n e  c a n  k n o w  w h a t  t h e  c o u r t s  w i l l  d o  w i t h  t his. T h e r e  i s  n o  

w a y  t o  p r o v i d e  a  p r o m p t  a d j u d i c i a t i o n  o f  w h e t h e r  a w o r k e r  

c o m m i t t e d  a n  i n t e n t i o n a l  f a l s e h o o d ,  a n d  it is n o t  l i k e l y  t h a t  

t h e  c o u r t s  w i l l  d e p r i v e  a w o r k e r  o f  b o t h  c o m p e n s a t i o n  b e n e f i t s  

a n d  c i v i l  l i a b i l i t y  (if t h e  e m p l o y e r  w a s  n e g l i g e n t )  w i t h o u t  a 

f i r m  a d j u d i ^ L c a t i o n  o f  i n t e n t i o n a l  fraud.
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R E C O M M E N D A T I O N

W e  f a v o r  t h e  a p p r o a c h ,  b u t  f e e l  t h e r e  m u s t  b e  a 

s t a n d a r i z e d  q u e s t i o n n a i r e  w i t h  a d m o n i t i o n s  o n  it  and, if n e e d  

be, p r o v i s i o n s  t o  h e l p  i l l i t e r a t e s  c o m p l e t e  it. W e  a l s o  

r e c o m m e n d  t h a t  t h e r e  b e  s o m e  p r o v i s o  f o r  p r o m p t  d e t e r m i n a t i o n  o f  

w h e t h e r  f r a u d  h a s  b e e n  c o m m i t t e d  in  o r d e r  t h a t  a c a r r i e r  n o t  p a y  

b e n e f i t s  i f  t h e y  a r e  not, s u p p o s e d  t o  b e  paid, b u t  n o t  w i t h h o l d  

b e n e f i t s  i f  t h e y  a r e  s u p p o s e d  t o  b e  paid.

A C T I O N S  P R O P O S E D

T h e r e  s h o u l d  b e  a s t a t u t e  p r o v i d i n g  f o r  f o r f e i t u r e  o f  

c i v i l  l i a b i l i t y  a g a i n s t  t h e  e m p l o y e r ,  a s  w e l l  as b e n e f i t s  u n d e r  

t h e  w o r k e r s '  c o m p e n s a t i o n  law. T h i s  w o u l d  b e  e a s i e s t  if i t  w e r e  

d o n e  u n d e r  T i t l e  11 (the c r i m i n a l  c o d e ) . T h i s  w i l l  r e q u i r e  

l e g i s l a t i o n  t o  e f f e c t  w h a t  h a s  j u s t  b e e n  s e t  out, a d m i n i s t r a t i v e  

c o o p e r a t i o n  i n  g e t t i n g  t h e s e  m a t t e r s  t o  t h e  p r o p e r  a u t h o r i t i e s  

o n  a r e l a t i v e l y  e m e r g e n c y  b a s i s ,  a n d  e x e c u t i v e  a l l o c a t i o n  o f  

f u n d s  t o  h a n d l e  t h e  h e a r i n g  w h i c h  d e c l a r e s  t h e s e  r i g h t s  t o  h a v e  

b e e n  w a i v e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

E q u a l  p r o t e c t i o n  q u e s t i o n s  w i l l  d o u b t l e s s  b e  r a i s e d  a s  

t h e y  a l w a y s  a r e  w i t h  a n y  f o r f e i t u r e  o r  w a i v e r .  A d d i t i o n a l l y ,  w e  

a r e  a l l  a w a r e  that, i f  e m p l o y m e n t  is d o w n  as it is now, a p e r s o n  

n e e d i n g  a j o b  w i l l  s a y  w h a t  is n e c e s s a r y  t o  g e t  t h a t  job. T h i s  

w i l l  m a k e  t h a t  p e r s o n  a " g o o d  g u y "  i n  t h e  e y e s  of  t h e  c o u r t ,  a n d  

t h e r e  w i l l  b e  a n  e f f o r t  t o  a v o i d  t h i s  w a i v e r ,  p a r t i c u l a r l y  in



t h e  e v e n t  o f  a h a r d  c a s e  w h e r e  t h e  e m p l o y e e  is v e r y  b a d l y  

i n j u r e d  a n d  t h e  e m p l o y e r  w a s  q u i t e  n e g l i g e n t .

V I I I .  N O  D O C T O R  H O P P I N G

C O M M E N T S

I n  t h e  f i r s t  s e n t e n c e ,  t h e  w o r d  " a t t e n d a n c e "  s h o u l d  b e  

" a t t e n d a n t s " .  W e  f e e l  t h a t  t h e  c a s e s  w h e r e  t h e r e  is n o  

s p e c i a l i s t  w i t h i n  t h e  S t a t e  (in a n  a r e a  w h e r e  a n  e m p l o y e e  n e e d s  

t r e a t m e n t ^  w i l l  b e  s u f f i c i e n t l y  r a r e  t h a t  t h e  B o a r d  c a n  h a n d l e  

t h e s e  as s p e c i a l  m a t t e r s .  W e  w o r r y  t h a t  t h e  t r a n s f e r  t o  a 

s p e c i a l i s t  w i l l  b e  c o n s i d e r e d  a c h a n g e  in  " a t t e n d i n g  p h y s i c i a n "  

b e c a u s e  t h i s  irs t h e  m e e t i n g  t h a t  t h e  m e d i c a l  p r o f e s s i o n  a t t a c h e s  

t o  s u c h  a c h a n g e .

R E C O M M E N D A T I O N

W e  c o n c u r  f u l l y  w i t h  r e q u e s t i n g  t h e  p a s s a g e  o f  S e c t i o n

V I I I .  T h e r e  w i l l  h a v e  t o  b e  c o n s i d e r a b l e  p u b l i c  e d u c a t i o n  a n d  

t h e  a d o p t i o n  o f  r e g u l a t i o n  c o v e r i n g  t h e  /Notice o f  C h a n g e  a 

p h y s i c i a n .  W e  d o  r e c o m m e n d  t h a t  t h e  t e r m  " a t t e n d i n g  p h y s i c i a n "  

b e  c h a n g e d  t o  b e  " p r i m a r y  p h y s i c i a n " .  T h i s  w i l l  e l i m i n a t e  t h e  

s e m a n t i c a l  p r o b l e m .  W e  f e e l  i t  a d v i s a b l e  t h a t  t h e  p r o b l e m s  o f  

p r i o r  n o t i f i c a t i o n  be. a v o i d e d  b y  p r o v i d i n g  t h a t  t h e  n o t i c e  m u s t  

b e  " w i t h i n  14 d a y s "  o f  t h e  c h a n g e .  T h i s  is i n  l i n e  w i t h  t h e  

p r e s e n t  law.

A C T I O N S  P R O P O S E D

A s i d e  f r o m  t h e  s e m a n t i c a l  s u g g e s t i o n  above, t h e
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D e p a r t m e n t  a n d  t h e  B o a r d  s h o u l d  p r e p a r e  r e g u l a t i o n s  a n d  f o r m s  t o  

c o v e r  c h a n g e  o f  p h y s i c i a n .  W e  w o u l d  p r e f e r  t h a t  t h e  a m e n d m e n t  

b e  a s  f o l l o w s :

^ T h e  e m p l o y e r  s h a l l  f u r n i s h  m e d i c a l ,  s u r g i c a l ,  a n d  o t h e r  

a t t e n d a n c e  o r  t r e a t m e n t ,  n u r s e  a n d  h o s p i t a l  s e rvice, m e d i c i n e ,  

c r u t c h e s ,  a n d  - p p a r a t u s  f o r  t h e  p e r i o d  w h i c h  t h e  n a t u r e  o f  t h e  

i n j u r y  o r  t h e  p r o c e s s  o f  r e c o v e r y  r e q u i r e s ,  n o t  .exceeding t w o  

y e a r s  f r o m  a n d  a f t e r  t h e  d a t e  o f  i n j u r y  t o  t h e  emplo y e e .

H o w e v e r ,  i f  t h e  c o n d i t i o n  r e q u i r i n g  t h e  t r e a t m e n t ,  a p p a r a t u s ,  o r  

m e d i c i n e  is a  l a t e n t  one, t h e  t w o - y e a r s  p e r i o d  r u n s  f r o m  t h e  

t i m e  t h e  e m p l o y e e  h a s  k n o w l e d g e  o f  t h e  n a t u r e  of  h i s  d i s a b i l i l t y  

a n d  i t s  r e l a t i o n s h i p  t o  h i s  e m p l o y m e n t  a n d  a f t e r  d i s a b l e m e n t .

I t  s h a l l  b e  a d d i t i o n a l l y  p r o v i d e d  t hat, if  c o n t i n u e d  t r e a t m e n t  

o r  c a r e  o r  b o t h  b e y o n d  t h e  t w o - y e a r  p e r i o d  is  i n d i c a t e d ,  t h e  

i n j u r e d  e m p l o y e e  h a s  t h e  r i g h t  o f  r e v i e w  b y  t h e  Board. T h e  

B o a r d  m a y  a u t h o r i z e  c o n t i n u e d  t r e a t m e n t  o r  c a r e  o r  b o t h  as JJkthe 

p r o c e s s  o f  r e c o v e r y  m a y  r e q u i r e .  W h e n  m e d i c a l  c a r e  is r e q u i r e d ,  

t h e  i n j u r e d  e m p l o y e e  m a y  d e s i g n a t e  a  l i c e n s e d  p h y s i c i a n  i n s i d e  

t h e  s t a t e  w h e r e  t h e  e m p l o y e e  r e s i d e s  t o  r e n d e r  t h e  care. U p o n  

p r o c u r i n g  t h e  s e r v i c e s  o f  a p h y s i c i a n ,  t h e  i n j u r e d  e m p l o y e e  

s h a l l  g i v e  p r o p e r  n o t i f i c a t i o n  o f  h i s  s e l e c t i o n  t o  t h e  e m p l o y e r  

w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  f i r s t  b e i n g  t r e a t e d .  T h e  

e m p l o y e e  m a y  n o t  m a k e  m o r e  t h a n  o n e  c h a n g e  i n  t h e  e m p l o y e e ; s  

c h o i c e  o f  p r i m a r y  p h y s i c i a n  w i t h o u t  t h e  w r i t t e n  c o n s e n t  o f  t h e  

e m p l o y e r .  R e f e r r a l  t o  a s p e c i a l i s t  b y  t h e  e m p l o y e e ' s  p r i m a r y



p h y s i c i a n  is n o t  c o n s i d e r e d  a c h a n g e  in  p h y s i c i a n s .  N o t i c e  o f  a 

c h a n g e  i n  t h e  p r i m a r y  p h y s i c i a n  s h a l l  b e  g i v e n  w i t h i n  14 d a y s  

a f t e r  t h e  c h a n g e . 11 

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  a l w a y s  b e  e m e r g e n c i e s  w h e r e  t h e r e  is n o t  

t i m e  t o  g o  t h r o u g h  t h e  n o t i f i c a t i o n  p r o c e d u r e .  T h i s  s h o u l d  b e  

c o v e r e d  b y  t h e  r e g u l a t i o n s .  T h e r e  w i l l  a l w a y s  b e  s i t u a t i o n s  

w h e r e  a n  e m p l o y e e  i s  r e f e r r e d  t o  m o r e  t h a n  o n e  s p e c i a l i s t  d u r i n g  

t h e  s a m e  t i m e  p e r i o d .  Once' a g a i n ,  t h i s  c a n  b e  w o r k e d  o u t  w i t h  

t h e  a c c o m p a n y i n g  r e g u l a t i o n s .

IX. C O U R S E S  O F  T R E A T M E N T  T O  B E  W R I T T E N  IN  A D V A N C E  

C O M M E N T S

T h i s  p r o p o s a l  w i l l  g r e a t l y  i n c r e a s e  t h e  m e d i c a l  c o s t  o f  

t r e a t m e n t .  P h y s i c i a n s  a r e  n o t  m a g i c i a n s .  T h e y  c a n n o t  p r e d i c t  

w i t h  e x a c t i t u d e  at w h a t  p o i n t  d u r i n g  a  " c o u r s e  o f  t r e a t m e n t "  a 

p e r s o n  w i l l  a c t u a l l y  b e  cu r e d .  I n  o r d e r  t o  a v o i d  m a l p r a c t i c e ,  

a l l  p h y s i c i a n s  w i l l  h a v e  t o  r e c o m m e n d  a  m a x i m u m  c o u r s e  o f  

t r e a t m e n t  i n  c a s e  s u c h  is n e e d e d . U n i f i e d  F a i r b a n k s  d o e s  n o t  

f e e l  t h a t  t h e  p r o p o s e d  a m e n d m e n t  is w o r k a b l e ,  n o r  t h a t  t h e  c o s t  

i n c r e a s e  n e c e s s a r y  f o r  a p h y s i c i a n  t o  p r e v e n t  m a l p r a c t i c e  is 

m o n e y  w e l l  spent.

R E C O M M E N D A T I O N

W e  r e c o m m e n d  n o  a m e n d m e n t  t o  S u b s e c t i o n  C.



A C T I O N  P R O P O S E D

T h e  e v i l  s o u g h t  t o  b e  r e m e d i e d  h e r e ,  n a m e l y  t h a t  o f  

e n d l e s s  t r e a t m e n t s  w i t h o u t  r e a l  v a l u e ,  s h o u l d  b e  a d d r e s s e d  b y  a 

s t u d y  c o m m i t t e e  t o  f i n d  a f e a s i b l e  w a y  o f  h a n d l i n g  t h e  

s i t u a t i o n .  H o p e f u l l y ,  t h e  w a y  s h o u l d  n o t  i n c r e a s e  t h e  cost. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  above.

X. A  D E F E N S E  M E D I C A L  E X A M I N A T I O N  A F T E R  14 D A Y S  
A N D  T H E N  E A C H  30  D A Y S  T H E R E A F T E R

C O M M E N T S

B e c a u s e  o f  t h e  d e f i n i t i o n  o f  t h e  w o r d  " p h y s i c i a n "  

c o n t a i n e d  l a t e r  on, i t  w o u l d  b e  a d v i s a b l e  t o  r e m o v e  t h e  w o r d s  

" o r  s u r g e o n "  i n  l i n e  4 r e g a r d l e s s  o f  w h a t  e l s e  is done. 

A d d i t i o n a l l y ,  t h e r e  m a y  b e  p r o b l e m s  w i t h  r e s p e c t  t o  t y p e s  o f  

p r a c t i c e  (hy p n o t i c ,  c h i r o p r a c t i c ,  o s t e o p a t h i c ,  r e l i g i o u s ,  etc.) 

a n d  p e r s o n a l i t y  c o n f l i c t  w h i c h  w i l l  s o o n e r  o r  l a t e r  r e s u l t  in  

p r o b l e m s  u n d e r  t h i s  s e c t i o n  w h e t h e r  o r  n o t  a m e n d e d .  W e  f e l t  

t h a t  t h e  p r e s e n t  s t a t u t e  w a s  a d e q u a t e ^  a n d  t h a t

t h e r e  w a s  n o  n e e d  t o  w i n d  e v e r y o n e  u p  w i t h  t h e  i d e a  o f  a d e f e n s e  

m e d i c a l  e x a m  e v e r y  30 d a y s ^ a n d  t h a t  m o n e y  e x p e n d e d  t h e r e b y  w o u l d  

b e  a  w a s t e .

R E C O M M E N D A T I O N

T h a t  w e  l e a v e  S e c t i o n  (e) a s  it c u r r e n t l y  is a n d  

s c h e d u l e  t h i s  p r o b l e m  f o r  s t u d y  a s  w i l l  b e  r e f e r e n c e d  later. 

A C T I O N S  P R O P O S E D

S c h e d u l i n g  t h i s  p r o b l e m  f o r  s t u d y  i n  t h e  f u t ure.
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A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e n d i n g  a J e h o v a h  W i t n e s s  t o  a h e m a t o l o g i s t  is n o t  

l i k e l y  t o  b e  f u n c t i o n a l .  T h i s  s o r t  o f  p r e f e r e n c e ,  a s  m e n t i o n e d

a b o v e ,  s h o u l d  b e  c o n s i d e r e d  i n  study.

XI. U S U A L ,  C U S T O M A R Y  A N D  R E A S O N A B L E  F E E S

C O M M E N T S

T h i s  i s  a v e r y  g o o d  idea. C a r e  w i l l  h a v e  t o  b e  t a k e n

b y  t h e  B o a r d  i n  t h e  m a n n e r  i n  w h i c h  i t  a d o p t s  a U C R  fee s o  t h a t

t h a t  f e e  d o e s  n o t  b e c o m e  k n o w n  t o  m e d i c a l  p r a c t i t i o n e r s  (see 

b e l o w ) .

R E C O M M E N D A T I O N

W e  j o i n  i n  r e q u e s t i n g  p a s s a g e .

A C T I O N S  P R O P O S E D

S a m e  ( w ith c a u t i o n  s o  t h a t  t h e  U C R  s c h e d u l e  is n o t  m a d e  

availablejl

A R G U M E N T S  A N D  P R O B L E M  A R E A S

U o R  f e e s  a r e  u s e d  b y  a l m o s t  e v e r y  i n s u r a n c e  c o m p a n y  

t h a t  w r i t e s  h e a l t h  i n s u r a n c e .  W i t h  t h e  b i g  c a r r i e r s ,  t h e  U C R  

r a t e  f o r  a n y  p r o c e d u r e  i s  s e t  a t  t h e  9 0 t h  p e r c e n t i l e .  T h i s  

m e a n s  t h a t  8 9 %  o f  a l l  d o c t o r s  p r a c t i c i n g  i n  t h e  a r e a  c h a r g e  l e s s  

t h a n  t h e  U C R  f e e  f o r  t h a t  p r o c e d u r e ,  w h i l e  1 0 %  o f  t h e  s a m e  

d o c t o r s  c h a r g e  m o r e .  E a c h  c a r r i e r  j e a l o u s l y  g u a r d s  t h e  s e c r e c y  

o f  its U C R  s c h e d u l e  b e c a u s e ,  i f  t h a t  s c h e d u l e  b e c o m e s  k n o w n ,  it 

w i l l  b e c o m e  a " m i n i m u m  f e e  s c h e d u l e "  a n d  m e d i c a l  c o s t s  w i l l
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r e a l l y  e s c a l a t e .  I f  t h e  B o a r d  a d o p t s  a U C R  s c h e d u l e ,  it w i l l  

p r o b a b l y  w i l l  h a v e  t o  d o  s o  i n  a p u b l i c  m e e t i n g  a n d  w i t h  

n o t i c e .  T h i s  w i l l  m e a n  t h a t  t h e  s c h e d u l e  c o u l d  b e c o m e  p u b l i c  

p r o p e r t y  o r  a t  l e a s t  k n o w n  t o  m a n y  p h y s i c i a n s .  T h a t  s o r t  o f  

a c t i o n  w i l l  r e s u l t  in  a m a s s i v e  i n c r e a s e  i n  m e d i c a l  c o s t s  w i t h  

n o  e n h a n c e m e n t  o f  m e d i c a l  care.

XII. R E P E A L I N G  R E L I A N C E  O N  A M A  G U I D E  F O R  E V A L U A T I O N  
O F  P E R M A N E N T  I M P A I R M E N T  A N D  O B T A I N I N G  A  B O A R D  C O N S U L T A N T  

O N  A P P R O P R I A T E N E S S , N E C E S S I T Y  A N D  C O S T  O F  M E D I C A L  S E R V I C E S

C O M M E N T S

T h i s  m a y  b e  t h e  o n e  p l a c e  w h e r e  " may" s h o u l d  n o t  b e  

r e p l a c e d  b y  " s h a l l " .  T h e  r e p e a l  o f  t h e  r e l i a n c e  o n  t h e  A M A  

G u i d e  is t h e n  u n d o n e  l a t e r  o n  i n  t h i s  b i l l  w i t h  a s u b s e q u e n t  

a d o p t i o n  o f  t h e  s a m e  g u i d e .  A d d i t i o n a l l y ,  w e  f e e l  t h a t  n e w  

s u b s e c t i o n  (k) t a k e s  c a r e  o f  t h e  p r o b l e m  w i t h o u t  n e e d i n g  t o  

s p e n d  e x t r a  m o n i e s  o n  m e d i c a l  c o n s u l t a t i o n .

R E C O M M E N D A T I O N

W e  a r e  n e g a t i v e  o n  t h i s  r e p e a l  a n d  n e w  rule.

A C T I O N S  P R O P O S E D  

N o n e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

A n o t h e r  l a y e r  o f  m e d i c a l  a u t h o r i t y  m a y  w e l l  s i m p l y  

c o n f u s e  t h e  iss u e .  E n o u g h  c o r r e c t i o n s  h a v e  b e e n  t a k e n  in o t h e r  

s e c t i o n s .
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X I II. I N D E P E N D E N T  M E D I C A L  E X A M I N A T I O N

C O M M E N T S

T h e  u s e  o f  a s i n g l e  p h y s i c i a n  as a n  i n d e p e n d e n t  m e d i c a l  

e x a m i n e r  b e c a m e  o b s o l e t e  in t h e  m e d i c a l  p r o f e s s i o n  s e v e r a l  y e a r s  

b a c k .  W e  d o  n o t  h a v e ,  i n  A l a s k a  y e t ,  mu?wtiple d i s c i p l i n e  p a n e l s  

o f  B o a r d  c e r t i f i e d  p h y s i c i a n s ,  a n d  h e n c e  t h i s  p o r t i o n  o f  o u r  

m e d i c a l  p r a c t i c e  is  g o i n g  o u t s i d e .  A l a s k a  c u r r e n t l y  h a s  a 

n u m b e r  o f  c l i n i c s  w h o  c a n  p e r f o r m  t h i s  f u n c t i o n  a n d  w e  a r e  

r e c o m m e n d i n g  a m e d i c a l  u p d a t e  b y  u s i n g  t h e m  ( u n l e s s  ti._i e m p l o y e r  

o r  c a r r i e r  p r e f e r s  a n  o u t s i d e  g r o u p ) . T h e  p r i n c i p l e s  s e t  f o r t h  

i-s g o o d .  W e  h a v e  s o m e  r e s e r v a t i o n s  a b o u t  u s i n g  " c l e a r  a n d  

c o n v i n c i n g  o b i e c t i v e  e v i d e n c e "  s i n c e  t h e  m e d i c a l  m e a n i n g  o f  

O b j e c t i v e  e v i d e n c e ' ' d i f f e r s  c o n s i d e r a b l y  f r o m  t h e  l a y  p e r s o n s  

d e f i n i t i o n .

R E C O M M E N D A T I O N

T o  r e w o r d  t h e  p r o p o s a l  o f  W C C A  c r e a t i n g  t h e  **- 

b u t  u p d a t i n g  t h e  m e d i c a l  s e r v i c e s  a n d  a p p o r t i o n i n g  t h e  w e i g h t  to 

b e  g i v e n  t o  t h e  t e s t i m o n y  o f  s u c h  a p a n e l  t o  b e  e q u a l  w i t h  t h e  

p r e f e r e n c e  a l r e a d y  g i v e n  to. a  " t r e a t i n g  p h y s i c i a n " .

A C T I O N S  P R O P O S E D

W e  r e c o m m e n d  t h e  f o l l o w i n g  w o r d i n g  f o r  S e c t i o n  (k) o f  

A S  2 3 . 3 0 . 0 9 5 (k) t o  r e a d :  " I n  t h e  e v e n t  o f  a m e d i c a l  d i s p u t e

r e g a r d i n g  d e t e r m i n a t i o n s  o f  c a u s a t i o n ,  m e d i c a l  s t a b i l i t y ,  d e g r e e  

o f  i m p a i r m e n t ,  f u n c t i o n a l  c a p a c i t y ,  t h e  a m o u n t  a n d ( e t h i c a c y ) o f  

t h e  c o n t i n u a n c e  o f  o r  n e c e s s i t y  o f  t r e a t m e n t ,  o r  c o m p e n s a b i l i t y
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b e t w e e n  t h e  e m p l o y e e ' s  a t t e n d i n g  p h y s i c i a n  a n d  t h e  e m p l o y e r ' s  

i n d e p e n d e n t  m e d i c a l  e v a l u a t i o n ,  a n  i n d e p e n d e n t  m u l t i p l e  

d i s c i p l " i e  p a n e l  o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  s h a l l  c o n d u c t  a n  

e x a m i n a t i o n  o f  t h e  e m p l o y e e .  T h i s  p a n e l  s h a l l  b e  s e l e c t e d  b y  

t h e  B o a r d  f r o m  a l i s t  e s t a b l i s h e d  a n d  m a i n t a i n e d  b y  t h e  Board. 

T h e  c o s t  o f  t h e  e x a m i n a t i o n  a n d  m e d i c a l  r e p o r t  s h a l l  b e  p a i d  b y  

t h e  e m p l o y e r .  T h e  r e p o r t  o f  t h e  p a n e l  s h a l l  b e  f u r n i s h e d  t o  t h e  

B o a r d  a n d  t o  t h e  p a r t i e s  w i t h i n  14 d a y s  a f t e r  t h e  e x a m i n a t i o n  is 

c o n c l u d e d .  T h e  o p i n i o n  o f  t h e  i n d e p e n d e n t  p a n e l  shall, in t h e  

a b s e n c e  o f  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t o  t h e  c o n t r a r y ,  h a v e  

e q u a l  w e i g h t  w i t h  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n .  N o  

p e r s o n  m a y  s e e k  d a m a g e s  f r o m  an  i n d e p e n d e n t  m u l t i p l e  d i s c i p l i n e  

p a n e l  o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  f o r  t h e  r e n d e r i n g  o f  t h e  

o p i n i o n  d e s c r i b e d  i n  t h i s  s u b s e c t i o n  o r  f o r  t e s t i m o n y  b y  a n y  

m e m b e r  o f  s a i d  p a n e l  u n d e r  t h i s  s u b s e c t i o n ,  e x c e p t  i n  t h e  e v e n t  

o f  f r a u d . "  T h i s  w i l l  r e q u i r e  t h a t  t h e  B o a r d  e n t e r t a i n  

a p p l i c a t i o n s  f r o m  v a r i o u s  c l i n i c s  c u r r e n t l y  f o r m e d  a n d  t o  b e  

f o r m e d  f o r  a p p o i n t m e n t  t o  t h e  p a n e l  list. P u b l i c a t i o n  o f  t h e  

l e g i s l a t i v e  c h a n g e  w i l l  p r o b a b l y  b e  a d e q u a t e  t o  f o r m  a n u m b e r  of  

t h e s e  p a n e l s  w i t h i n  t h e  state. T h e  D e p a r t m e n t  w i l l  p r o b a b l y  

n e e d  t o  a s s i g n  a n  e m p l o y e e  (part- t i m e )  t o  h a n d l e  t h e  r o t a t i n g  

l ist. T h a t  s a m e  p e r s o n  (or c o m p u t e r )  c o u l d  h a n d l e  t h e  o t h e r  

r o t a t i n g  l i s t s  s u g g e s t e d  in  t h i s  l e g i s l a t i v e  p a c k a g e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

C a r e  s h o u l d  b e  t a k e n  t o  w a t c h  o u t  f o r  p a n e l s  w h i c h
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s p r i n g  u p  w i t h o u t  f u l l y  q u a l i f i e d  p .c p l e  i n  the n e c e s s a r y

d i s c i p l i n e s  o n  t h e m .  T h e r e  s h o u l d  b e  a  r e g u l a t i o n  d e s c r i b i n g

t h e  d i s c i p l i n e s  w h i c h  m u s t  b e  a v a i l a b l e  o n  a n y  p a n e l  a n d  t h e

r e q u i r e m e n t  o f  B o a r d  c e r t i f i c a t i o n  to  h a n d l e  t h i s  p r o b l e m .  If

t h e  w e i g h t  g i v e n  t h e  p a n e l  is e q u a l  t o  t h e  w e i g h t  g i v e n  t h e

a t t e n d i n g  p h y s i c i a n ,  a n d  i f  t h e  t w o  d i f f e r ,  t h e n  t h e  d e f e n s e

m e d i c a l  e x a m i n a t i o n  w i l l  b e  t h e  s w i n g  v o t e .  T h i s  s o r t  of

a p p o r t i o n m e n t  is n e c e s s a r y  b e c a u s e  m e d i c i n e  is n o t  y e t  r e d u c e d
3*v<i

t o  t o t a l  c e r t a i n t y  M  a d e m o n s t r a b l y  i n c o r r e c t  j u d g m e n t  c a l l  (in 

h i n d s i g h t )  a n d  w i l l  p r o d u c e  l a w s u i t s  e v e n  i f  o n l y  b e t w e e n  t h e  

p h y s i c i a n s  i n v o l v e d .

XI V .  S T A T U T E  O F  L I M I T A T I O N  T R I G G E R E D  BY 
D I R E C T  C O M P E N S A T I O N  B E N E F I T S

C O M M E N T S

T h i s  a m e n d m e n t  c l a r i f i e s  a  c o n f u s i n g  s i t u a t i o n  s o  t h a t  

l i t i g a t i o n  i n  t h i s  a r e a  w i l l  n o  l o n g e r  occ u r .

R E C O M M E N D A T I O N

S u p p o r t  f o r  t h e  W C C A  p r o p o s a l .

A C T I O N S  P R O P O S E D

A d o p t  t h e  W C C A  p r o p o s a l .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

K n o w l e d g e  o f  t h e  c o m m e n c e m e n t  o f  t h e  S t a t u t e  of 

L i m i t a t i o n s  i s  s o m e t h i n g  t h a t  i s  d i f f i c u l t  t o  c o m e  b y  f o r  a 

l a y m a n .  I n  a l l  p r o b a b i l i t y ,  r e g u l a t i o n s  w i l l  b e  n e e d e d  

p r o v i d i n g  t h a t ,  u p o n  p a y m e n t  o f  t h e  f i n a l  p a y m e n t ,  t h e r e  b e  an



a c c o m p a n y i n g  l e t t e r  o r  f o r m  i n d i c a t i n g  t h a t  t h e  S t a t u t e  o f  

L i m i t a t i o n s  c o m m e n c e s  as o f  t h e  d a t e  o f  t h a t  letter.

XV. N O  P R E S U M P T I O N  O F  C O M P E N S A B I L I T Y  I N  M E N T A L  I N J U R Y  C A S E  

C O M M E N T S

T h e  t e r m  " m e n t a l  i n j u r y "  is  u n d e f i n e d  i n  l a w  a n d  in 

m e d i c i n e .  W h a t  is p r o b a b l y  m e a n t  h e r e  is a s t r e s s  r e l a t e d  

i n j u r y  w i t h  m a n i f e s t a t i o n s  p r i m a r i l y  f o u n d  i n  b r a i n  

d i s f u n c t i o n .  W i t h o u t  c l a r i f y i n g  t h e  t e rm, m u c h  l i t i g a t i o n  w i l l  

b e  r e q u i r e d .

R E C O M M E N D A T I O N

T h e  i d e a  is good. T h e  p r o p o s a l  s h o u l d  b e  a d o p t e d  t o  

e l i m i n a t e  l i t i g a t i o n .  T h e  d e f i n i t i o n  o f  t h e  i n j u r y  s h o u l d  b e  

m a d e  clear.

A C T I O N S  P R O P O S E D

S a m e  as  ab o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

O n l y  if  t h e  t e r m  i s  n o t  d e f i n e d  w i l l  t h e r e  b e  m u c h  

l i t i g a t i o n  t o  d e t e r m i n e  w h a t  is m e a n t .  A l l  i n j u r i e s  h a v e  a 

m e n t a l  a s p e c t .  A l m o s t  a l l  d i s e a s e s  c o m m o n l y  t h o u g h t  o f  as 

m e n t a l  d i s e a s e s  h a v e  p h y s i c a l  m a n i f e s t a t i o n s .

XVI. B O A R D ' S  F A C T U A L  D E T E R M I N A T I O N S  C O N C L U S I V E  
I F  A N Y  E V I D E N C E  A T  A L L

C O M M E N T S

S e e  o u r  c o m m e n t s  u n d e r  S e c t i o n  I.
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RECGiC-lENDATIONS

S e e  o u r  r e c o m m e n d a t i o n s  u n d e r  S e c t i o n  I.

A C T I O N S  P R O P O S E D

S e e  o u r  a c t i o n s  p r o p o s e d  u n d e r  S e c t i o n  I.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  o u r  a r g u m e n t s  a n d  p r o b l e m  a r e a s  u n d e r  S e c t i o n  I.

X V I I .  B O A R D  H A S  O N E  Y E A R  T O  R E C O N S I D E R  
E R R O N E O U S  F A C T U A L  F I N D I N G S

C O M M E N T S

T h i s  i s  a t e c h n i c a l  c o r r e c t i o n  t o  m a k e  c l e a r  w h e n  t h e  

o n e  y e a r  s t a r t s  r u n n i n g .  T h e  c o r r e c t i o n  is n e e d e d  a n d  d o e s  m a k e  

t h e  s i t u a t i o n  c l e a r .  T h i s  d o u b t l e s s  s u p p l e m e n t * t h e  " a n y  

e v i d e n c e "  r u l e  f o u n d  i n  S e c t i o n s  X V I  a n d  I, m a k i n g  B o a r d  

d e t e r m i n a t i o n s  r e l a t i v e l y  u n a p p e a l a b l e  o n  t h e  facts. 

R E C O M M E N D A T I O N

W e  j o i n  t h e  W C C A  r e c o m m e n d a t i o n .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s e d  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  s e c t i o n  w i l l  d o u b t l e s s  n o w  b e  u s e d  b e c a u s e  o f  t h e  

c u t o f f  o f  a p p e l l a t e  r i g h t s  if  the--"any e v i d e n c e "  r u l e  is 

a d o p t e d .  I t  i s  p a r t  o f  a n  a t t e m p t  t o  m a k e  t h e  B o a r d ' s  d e c i s i o n  

f i n a l ^ e x c e p t  o n  q u e s t i o n s  o f  l e g a l  i n t e r p r e t a t i o n .  T h e  B o a r d  

s h o u l d  a n t i c i p a t e  tAiAr. i n c r e a s e d  u s a g e .  T h e r e  m a y  b e  s t a f f i n g  

i m p l i c a t i o n s  i n  t h e  i n c r e a s e d  us a g e .
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X V I I I .  P E N A L T I E S  C A N  B E  R E D U C E D

C O M M E N T S

A  n e c e s s a r y  s u p p l e m e n t  t o  t h e  a m e n d m e n t  p r o p o s e d  in 

S e c t i o n  V.

R E C O M M E N D A T I O N S

S e e  c o m m e n t s  i n  S e c t i o n  V.

A C T I O N S  P R O P O S E D

S e e  c o m m e n t s  i n  S e c t i o n  V.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  c o m m e n t s  i n  S e c t i o n  V.

XIX. R E A F F I R M A T I O N  O F  L A S T  I N J U R I O U S  E X P O S U R E  R U L E  

C O M M E N T S

S i m p l y  a r e s t a t e m e n t  o f  t h e  c u r r e n t  law. 

R E C O M M E N D A T I O N

A  g o o d  r u l e .  I t  c a n ' t  h u r t  t o  r e p e a t  it.

A C T I O N S  P R O P O S E D

P a s s a g e  o f  t h e  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n e ,  s i n c e  t h e  r u l e  is a l r e a d y  i n  e f f e c t .

XX. A N N U A L  R E P O R T I N G  D A T E  A N D  P E N A L T Y  I N C E N T I V E

C O M M E N T S

A n o t h e r  p o r t i o n  o f  t h e  p r o c e d u r e  s e t  f o r t h  in S e c t i o n s



R E C O M M E N D A T I O N

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

A C T I O N S  P R O P O S E D

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

XXI. M A X I M U M  A N D  M I N I M U M  O N  W E E K L Y  D I S A B I L I T Y  P A Y M E N T S  

C O M M E N T S

W h i l e  l o o k i n g  l i k e  a m a j o r  r e d u c t i o n ,  t h i s  w i l l  

p r o b a b l y  e f f e c t  v e r y  f e w  i n j u r e d  p e r s o n s  u n d e r  t h e  v a r i o u s  r u l e s  

c u r r e n t l y  e x i s t i n g .  F o r  a n  i n j u r e d  e m p l o y e e  w i t h  a w i f e  a n d  

c h i l d r e n ,  b e n e f i t s  w i l l  o f t e n  b e  l e s s  t h a n  u n e m p l o y m e n t  

b e n e f i t s .

R E C O M M E N D A T I O N

A d o p t  t h e  p r o p o s a l  a n d  t h e n  m o n i t o r  t h e  s i t u a t i o n  t o  

s e e  w h e t h e r  i n j u r e d  e m p l o y e e s  a r e  w a i v i n g  d i s a b i l i t y  i n  o r d e r  t o  

c o l l e c t  u n e m p l o y m e n t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s a l .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

A n  i n j u r e d  e m p l o y e e  w h o s e  d i s a b i l i t y  b e n e f i t  is  l e s s  

t h a n  u n e m p l o y m e n t  m a y  w a i v e  d i s a b i l i t y  b e n e f i t s  a n d  r e q u e s t  t h a t  

h i s  d o c t o r  r e l e a s e  h i m  f o r  w o r k  s o  t h a t  h e  c a n  d r a w
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u n e m p l o y m e n t .  T h i s  c o u l d  h a v e  a d o m i n o  e f f e c t  o n  o t h e r  

b e n e f i t s .

R E I N S T A T E  R E D U C E D  B E N E F I T S  F O R  T H O S E  
R E S I D I N G  O U T - O F - S T A T E

C O M M E N T S
T h i s  p o r t i o n  o f  S e c t i o n  X X I  s e e k s  a r e t u r n  t o  isbe 

r e d u c e d  b e n e f i t s  f o r  t h o s e  w o r k e r s  w h o  r e s i d e  o u t - o f - s t a t e .  It 
a l s o  i n d i c a t e s  t h a t  o n l y  i n s t a t e  w o r k  w i l l  b e  u s e d  t o  c a l c u l a t e  
e a r n i n g s  i n  t h e  p a s t .  B e t w e e n  t h e  two, t h e  l o n g  t e r m  e f f e c t  
w i l l  h o p e f u l l y  b e  t o  p r o v i d e  a s u b s t a n t i a l  d i s i n c e n t i v e  to 
r e s i d e n t s  o f  o t h e r  s t a t e s  w i t h  r e s p e c t  t o  w o r k i n g  i n  A l a s k a .
T h i s  is a t r a d e o f f  f o r  t h e  i n c r e a s e  in  p e r m a n e n t  p a r t i a l  
d i s a b i l i t y .
R E C O M M E N D A T I O N

A d o p t  t h e  p r o p o s a l  in  t h i s  f o r m  u n l e s s  t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  s u g g e s t s  o n e  l e s s  l i k e l y  t o  b e  a t t a c k a b l e  in  
c o u r t .
A C T I O N S  P R O P O S E D  

Same.
A R G U M E N T S  A N D  P R O B L E M  A R E A S

A  c a s e  e n t i t l e d  B r o w n  v. A l p a c  i n  t h e  S u p r e m e  C o u r t  
f o u n d  s e v e r e  difficu?uty w i t h  c o m p e n s a t i n g  w o r k e r s  w h o  r e s i d e  
o u t - o f - s t a t e  l e s s  t h a n  t h o s e  w h o  r e s i d e  i n s t a t e .  T h e r e  a r e  
e q u a l  p r o t e c t i o n  a n d  f r e e d o m  o f  t r a v e l  p r o b l e m s  p o s s i b l e  h e r e  
a n d  p l a n s  s h o u l d  b e  m a d e  t o  d e f e n d  t h i s  scheme.

X X I I .  F A C T O R S  T O  B E  C O N S I D E R E D  I N  D E T E R M I N I N G  
P E R M A N E N T  T O T A L  D I S A B I L I T Y

C O M M E N T S

A  p a r t  o f  t h e  p a c k a g e  v e r y  v e r y  r a r e l y  used. 

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  it f o r  e f f e c t .

A C T I O N S  P R O P O S E D  

Same.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  r e f e r e n c e  t o  " a r e a  o f  l a s t  e m p l o y m e n t "  m a y  r e f e r  to 

w o r k  a v a i l a b l e  in  a n o t h e r  state. T h i s  m a y  b e  p a r t  o f  t h e  e q u a l



p r o t e c t i o n  a n d  f r e e d o m  o f  t r a v e l  p r o b l e m .  H o w e v e r ,  it  d o e s n ' t  

s e e m  l i k e l y  t h a t  t h i s  w o u l d  b e  a n  a r e a  of a t t a c k .  T h i s  s e e m s  to

e l i m i n a t e  t h e  p r o b l e m  o f  w h e t h e r  a p e r s o n  is s t i l l  a b l e  t o  w o r k

i f  t h a t  p e r s o n  c a n  h o l d  o n l y  s o m e  j o b  t h a t  is o n l y  a v a i l a b l e  in 

a n o t h e r  state.

X X I I I .  F A I L U R E  T O  A C H I E V E  E M P L O Y A B I L I T Y  
N O T  N E C E S S A R I L Y  P E R M A N E N T  T O T A L  D I S A B I L I T Y

C O M M E N T S

P r e s u m p t i v e l y ,  t h i s  r e f e r s  t o  t h e  p e r s o n  w h o  could, 

w i t h  m o r e  e f f o r t  p u t  fo r t h ,  h o l d  s o m e  j o b  t h a t  is a v a i l a b l e

s o m e w h e r e  i n  A l a s k a ,  b u t  d o e s  n o t  d o  so. •

R E C O M M E N D A T I O N

W e  h a v e  n o  i d e a  o f  t h e  e f f e c t  a n d  t h e r e f o r e  j o i n  WCCA. 

i n  a d v o c a t i n g  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D  

Same.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

I f  t h i s  is n o t  s p e l l e d  o u t  t o  s o m e  g r e a t e r  d e t a i l  in 

r e g u l a t i o n s ,  t h e r e  w i l l  h a v e  t o  b e  a s e r i e s  o f  c o u r t  c a s e s  to  

a s c e r t a i n  w h a t  i t s  e f f e c t  m a y  h a p p e n  t o  be.

XXIV. T E M P O R A R Y  T O T A L  D I S A B I L I T Y  L I M I T E D  T O  T W O  Y E A R S  
O R  M E D I C A L  S T A B I L I T Y ,  W H I C H E V E R  IS F I R S T

C O M M E N T

U n d e r  t h e  p r o p o s e d  d e f i n i t i o n  o f  m e d i c a l  s t a b i l i t y
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f o u n d  in l a t e r  s e c t i o n s ,  t h i s  w i l l  m e a n  t h a t  T T D  w i l l  l a s t  o n l y  

s o  l o n g  as  t h e  i n j u r e d  e m p l o y e e  m a k e s  o b j e c t i v e l y  m e a s u r a b l e  

i m p r o v e m e n t  e a c h  45 d ays. It  w o u l d  r e q u i r e  at  l e a s t  16 

o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t s  t o  k e e p  T T D  r u n n i n g  f o r  t w o  

y e a r s .  O n l y  h o r r e n d o u s  a n d  c o m p o u n d  i n j u r i e s  s h o u l d  e v e r  f i n d  

t h e i r  w a y  i n t o  t h a t  c a t e g o r y .  M o s t  s e v e r e l y  i n j u r e d  p e o p l e  w i l l  

b e  w i t h o u t  i m p r o v e m e n t  f o r  a 45 d a y  p e r i o d  s o m e w h e r e  d u r i n g  

t h e i r  r e c o v e r y  a n d  h e n c e ,  t h e y  w i l l  p a s s  d i r e c t l y  t o  t h e  

p e r m a n e n t  p a r t i a l  d i s a b i l i t y  r a t i n g .

R E C O M M E N D A T I O N

W e  h a v e  n o  i d e a  o f  t h e  e f f e c t  a n d  t h e r e f o r e  j o i n  W C C A  

i n  a d v o c a t i n g  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D  

S ame.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

M e d i c a l  p r o f e s s i o n a l s  a r e  l i k e l y  t o  c r e a t e  i l l u s o r y  

i m p r o v e m e n t s  t o  a v o i d  t h i s  r u l e  a n d  t o  p e r m i t  t h e i r  p a t i e n t  to 

r e c o v e r  t o  a t r u e  p o i n t  o f  m e d i c a l  s t a b i l i t y  b e f o r e  b e i n g  

p e r m a n e n t l y  ra t e d .  A l t e r n a t i v e l y ,  p e o p l e  w i l l  b e  r a t e d  f o r  

p e r m a n e n t  p a r t i a l  d i s a b i l i t y  l o n g  b e f o r e  t h e y  h a v e  r e c o v e r e d  a n d  

u n l e s s  t h e r e  is a  m o t i o n  t o  a m e n d  t h e  B o a r d ' s  f i n d i n g s  w i t h i n  

o n e  y ear, t h e  c a r r i e r  w i l l  n o t  g e t  f u n d s ( w h i c h  h a v e  b e e n  

p a i d ) r e t u r n e d .  T h i s  c o u l d  b e  e x p e n s i v e .

XXV. P E R M A N E N T  P A R T I A L  D I S A B I L I T Y  R E N A M E D  A N D  
B A S E D  O N  $ 2 4 0 , 0 0 0  F O R  A  " W H O L E  M A N " ,  S P E C I A L  F A C T O R  T O  

R E D U C E  P A Y O U T  F O R  T H O S E  L E S S  T H A N  3 1 %  D I S A B L E D
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C O M M E N T

A l m o s t  a l l  d i s a b i l i t i e s  f a l l  w i t h i n  t h e  0 - 3 0 %  c a t e g o r y  

a n d  h e n c e ,  w i l l  b e  c u t  b a c k  r a t h e r  t h a n  b a s e d  o n  t h e  $ 2 4 0 , 0 0 0  

w h o l e  man. T h i s  w i l l  b e  a v e r y  b e n e f i c i a l  a m e n d m e n t  f o r  t h o s e  

q u i t e  s e v e r e l y  i n j u r e d .  ■ T h e  c h a n g e  i n  c a p t i o n  w a s  p r o b a b l y  a 

t r a n s c r i b i n g  a c c i d e n t  a n d  s h o u l d  b e  r e c t i f i e d .  T h e  $ 2 5 0 . 0 0  

m i n i m u m  s h o u l d  b e  a d e q u a t e  t o  l o c k  in t h e  r e d u c e d  p a y m e n t  f o r  

t h o s e  w i t h  o n l y  m i n o r  d i s a b i l i t i e s  s u c h  as l o s s  o f  a h and. T h e  

a m e n d m e n t  f u r t h e r  r e a d o p t s  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n ' s  

g u i d e s  t o  e v a l u a t i o n  o f  p e r m a n e n t  i m p a i r m e n t  ( r e p e a l e d  e a r l i e r  

i n  t h i s  p a c k a g e )  a n d  p r o v i d e s  f o r  t h e  B o a r d  t o  a d o p t  a n d  u s e  a 

s u p p l e m e n t a l  s c h e d u l e  i f  t h e y  so d e s i r e .  T h e  l a n g u a g e  p r o b a b l y  

s h o u l d  b e  " s h a l l "  r a t h e r  t h a n  " m ay" s o  t h a t  t h i s  s u p p l e m e n t a l  

s c h e d u l e  d o e s  n o t  h a v e  t o  b e  c r e a t e d  b y  c o u r t s  o n  a p p e a l .  

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  i t  f o r  e f f e c t .

A C T I O N S  P R O P O S E D

S ame, b u t  r e s t o r e  t h e  c a p t i o n  t o  u s e  t h e  w o r d  

" d i s a b i l i t y "  s o  as t o  b e  c o n s i s t e n t  w i t h  o t h e r  s e c t i o n s .  Also, 

" m ay" s h o u l d  b e  c h a n g e d  t o  "s h a l l " .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

I t  is t o  b e  a n t i c i p a t e d  t h a t  p e o p l e  l e s s  t h a n  31% 

d i s a b l e d  w i l l  t e s t  t h i s  s e c t i o n  i n  t h e  c o u rts. I t  a p p e a r s  t h a t  

i t  w i l l  w i t h s t a n d  t h e  t e st.



XXVI. C U T T I N G  OFF. T E M P O R A R Y  P A R T I A L  D I S A B I L I T Y  
I N  T H E  S A M E  M A N N E R  A S  T E M P O R A R Y  T O T A L  D I S A B I L I T Y

C O M M E N T S

, T h e  t w o - y e a r  a n d  " m e d i c a l  s t a b i l i t y "  p r o b l e m s  f o r e s e e n  

a b o v e  in Section. X X I V  a r e  e n c o u n t e r e d  h e r e  again.

R E C O M M E N D A T I O N

S e e  n u m b e r  X X I V .

A C T I O N S  P R O P O S E D .

S e e  n u m b e r  X X I V .

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  n u m b e r  X X I V .

X X V I I .  W A G E  E A R N I N G  C A P A C I T Y  F O R  C A L C U L A T I O N  O F  
P E R M A N E N T  D I S A B I L I T Y  T O  B E  D E T E R M I N E D  B Y  A C T U A L  S P E N D A B L E

W E E K L Y  W A G E  O R  S E T  B Y  B O A R D

C O M M E N T S

T h i s  is t h e  o n l y  u s e  o f  t h e  t e r m  " a c t u a l  s p e n d a b l e  

w e e k l y  w a g e " .  I t  i s  u n d e f i n e d  a n d  is o b v i o u s l y  i n t e n d e d  t o  b e  

d i f f e r e n t  f r o m  " s p e n d a b l e  w e e k l y  w a g e "  w h i c h  is v e r y  n a r r o w l y  

d e f i n e d .  U n t i l  t h i s  t e r m  is d e f i n e d  b y  r e g u l a t i o n  o r  b y  t h e  

c o u r t s ,  t h e  B o a r d  w i l l  p r o b a b l y  h a v e  t o  h a v e  a h e a r i n g  a n d  s e t  

t h e  w a g e  e a r n i n g  c a p a c i t y  o f  e a c h  p e r s o n  w h o  b e c o m e s  e l i g i b l e  

f o r  p e r m a n e n t  d i s a b i l i t y  o f  a n y  sort. S i n c e  t h i s  is 

c o m p e n s a t i o n  o n  w h i c h  t h e  a m o u n t  t h a t  t h e  i n j u r e d  p e r s o n  w i l l  

r e c e i v e  is b a s e d ,  w e  c a n  o n l y  h o p e  t h a t  s e t t l e m e n t s  w i l l  b e c o m e
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a p a t t e r n .  O t h e r w i s e ,  t h e  B o a r d  w i l l  b e  s n o w e d  u n d e r  w i i i  a n e w  

t y p e  o f  h e a r i n g  w h i c h  o n l y  o c c a s i o n a l l y  o c c u p i e d  t h e m  i n  t h e  

p a s t .

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  i t s  e f f e c t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  i t s  e f f ect.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  a p p e a r s  t o  s a y  t h a t  t h e  w a g e  e a r n i n g  c a p a c i t y  o f  a 

p e r s o n  w i l l  b e  b a s e d  u p o n  t h e  s p e n d a b l e  w e e k l y  w a g e  w h i c h  t h e  

p e r s o n  is e a r n i n g  a t  t h e  t i m e  h e  o r  s h e  is i n j u r e d .  T h e  u s e  o f  

w a g e s  c o n t e m p o r y  w i t h  t h e  i n j u r y  is t o  b e  e n c o u r a g e d ,  

p a r t i c u l a r l y  b e c a u s e  o f  t h e  b i z a r r e  e f f e c t s  o f  A l a s k a ' s  b o o m  a n d  

b u s t  e c o n o m y  w h e n  a h i s t o r i c a l  e a r n i n g s  c r i t e r i a  is u s e d .  T h e  

i n c o n s i s t e n c i e s  b e t w e e n  t h i s  a n d  t h e  n e x t  s e c t i o n  m a y  r e s u l t  in  

l i t i g a t i o n .  O u r  d i s c u s s i o n s  i n d i c a t e  t h a t  t h i s  is a m o r e  

d e s i r a b l e  a p p r o a c h  i n  A l a s k a ' s  e c o n o m y  (see o u r  c o m m e n t s  in t h e  

n e x t  s e c t i o n ) .

.XXVIII. B O A R D  M U S T  D E T E R M I N E  E M P L O Y E E ' S  G R O S S  W E E K L Y  E A R N I N G S  

C O M M E N T S

T h i s  a m e n d m e n t  is i m p o s e d  u p o n  t h e  d e l i g h t f u l  c o n u n d r u m
e

w h i c h  h a s  b e e n  A S  2 3 . 3 0 . 2 2 0 ( a ) .  T h e  s e c t i o n  as it  c u r r e n t l y  

e x i s t s  b e g i n s  b y  s a y i n g  t h a t  t h e  c u r r e n t  w a g e  a t  t h e  t i m e  of 

i n j u r y  is  t h e  b a s i s  f o r  c o m p u t i n g  c o m p e n s a t i o n .  I t  g o e s  o n  t o
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p r o v i d e  t h a t  t h i s  is  c u r r e n t  r e c e i v a b l e  w a g e  a n d  t h a t  t h i s  is 

c a l c u l a t e d  o n  t h e  b a s i s  o f  e a r n i n g s  h i s t o r y  only. T h e r e  a r e  t w o  

f o r m u l a s  t h a t  a r e  c u s t o m a r i l y  u s e d  in w o r k e r s 1 c o m p e n s a t i o n  

s t a t u t e s .  O n e  b a s e s  t h e  c a l c u l a t i o n  o f  c o m p e n s a t i o n  o n  t h e  

e a r n i n g s  o f  t h e  e m p l o y e e  a t  t h e  t i m e  o f  i n j u r y .  T h e  o t h e r  b a s e s  

t h e  c a l c u l a t i o n s  o n  a w a g e  e a r n i n g  h i s t o r y .  T h i s  l a t t e r  h a s  

c r e a t e d  m u c h  o f  t h e  p r o b l e m  o n  w h i c h  w e  a r e  c u r r e n t l y  w o r k i n g .

I n  a b o o m  a n d  b u s t  e c o n o m y ,  a w o r k e r s '  c o m p e n s a t i o n  s y s t e m  t h a t  

is b a s e d  u p o n  e a r n i n g s  h i s t o r y  f i n d s  t h a t  i n  b o o m  p e r i o d s ,  t h e  

w o r k e r s  b e n e f i t s  a r e  c a l c u l a t e d  o n  h i s  e a r n i n g s  d u r i n g  t h e  b u s t  

p e r i o d  a n d  h e n c e ,  a r e  low, a n d  t h e r e  a r e  p l e n t y  of j o b s  a t  h i g h  

w a g e s  a v a i l a b l e  a s  a n  i n c e n t i v e  t o  r e t u r n  t o  w o r k .  A t  t h i s  t i m e  

t h e n ,  c l a i m  p a y m e n t s  a r e  v e r y  l o w  a n d  p r o f i t s  a r e  v e r y  h i g h .  O n  

t h e  o t h e r  s i d e  o f  t h e  m o u n t a i n ,  w h e n  t h e  e c o n o m y  is g o i n g  i n t o  a 

b u s t ,  t h e  p a y m e n t s  t o  t h e  i n j u r e d  w o r k e r  a r e  b a s e d  o n  e a r n i n g s  

h i s t o r y  a n d  h e n c e ,  a r e  h i g h l a n d  w a g e s  a v a i l a b l e  a r e  l o w  (if 

a n y ) . T h i s  p r o v i d e s  a  d i s i n c e n t i v e  t o  r e t u r n  t o  w o r k  a n d  d u r i n g  

t h i s  p e r i o d ,  t h e r e  w o u l d  n o r m a l l y  b e  n o  p r o f i t  a t  a l l  f o r  t h e  

i n s u r a n c e  c a r r i e r s  s i n c e  t h e  p r o f i t  w a s  d r a w n  d u r i n g  t h e  b o o m  

t i m e .  A l a s k a  has, h o w e v e r ,  e l e c t e d  t o  t r y  t o  p r o v i d e  p r o f i t  

b o t h  d u r i n g  b o o m  a n d  b u s t  w h i l e  s t i l l  c a l c u l a t i n g  b e n e f i t s  b a s e d  

o n  h i s t o r i c a l  w a g e s .  T h e  e f f e c t  o f  t h e s e  t w o  p o l i c i e s  m a k e s  f o r  

l o w  p r e m i u m s  (but l o t s  o f  p r o f i t )  a t  t h e  b o o m  t i m e  a n d  

i m p o s s i b l y  h i g h  p r e m i u m s  (and s m a l l  p r o f i t )  a t  t h e  b u s t  t i m ^  

t h u s  f u r t h e r  d a m p i n g  t h e  e c o n o m y  a n d  p e r m i t t i n g  t h o s e  e m p l o y e r s
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w h o  c a n  c o m e  i n t o  t h e  s t a t e  f r o m  o u t s i d e ( w i t h  a m u l t i - s t a t e  

w o r k e r s '  c o m p e n s a t i o n  p o l i c y j t o  u n d e r b i d  e m p l o y e r s  w h o  a r e  

r e s i d e n t s  o f  t h e  s t a t e .  T h i s  is, o f  c o u r s e ,  f o o l i s h  in t h e  

e x t r e m e .  U n i f i e d  F a i r b a n k s  is e x c e e d i n g l y  c o n c e r n e d  t h a t  t h e  

D i r e c t o r  o f  I n s u r a n c e  h a s  a d o p t e d  a n  " e v e n  p r o f i t  t h r o u g h o u t "  

t h e o r u m  i n  s e t t i n g  r a t e s ^ b e c a u s e  t h i s  i s  i n c o m p a t i b l e  w i t h  o u r  

e c o n o m y ^ i f  w e  a r e  g o i n g  t o  p r e d i c a t e  w o r k e r s '  c o m p e n s a t i o n  

b e n e f i t s  o n  o u r  e a r n i n g s  h i s t o r y .

R E C O M M E N D A T I O N

C o n s i d e r  b a s i n g  b e n e f i t s  p a i d  o n  w a g e s  e a r n e d  a t  t h e  

t i m e  o f  t h e  i n j u r y  a s  a c o n d i t i o n  p r e c e d e n t  t o  t h e  a d o p t i o n  of 

t h e  a m e n d m e n t s .  B e y o n d  t his, a d o p t  t h e  a m e n d m e n t s  a n d  m o n i t o r  

f o r  t h e  p r o b l e m s  s e t  f o r t h  b e l o w .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s e d  a m e n d m e n t  b u t  c h a n g e  t h e  d e f i n i t i o n  

o f  s p e n d a b l e  w e e k l y  w a g e  t o  o n e  p r o v i d i n g  t h a t  i t  is  b a s e d  o n  

t h e  w a g e  b e i n g  e a r n e d  a t  t h e  t i m e  o f  i n j u r y .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  j u d g m e n t  o f  t w o  y e a r s ,  o r  18 m o n t h s  o u t  o f  t w o  

y e a r s ,  e l i m i n a t e  m u c h  o f  t h e  f l e x i b i l i t y  i n  d e t e r m i n i n g  a n  

e m p l o y e e s  c o m p e n s a t i o n  a s  a r e s u l t .  T h o s e  s e e k i n g  t o  g o  b a c k  t o  

w o r k  a f t e r  a w o r k e r s '  c o m p e n s a t i o n  (or other) i n j u r y  l a s t i n g ,  

say, a  y e a r  t o  a y e a r  a n d  f i v e  m o n t h s  w i l l  h a v e  v i r t u a l l y  n o  

w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .  T h i s  w i l l  u n d o u b t e d l y  b e  

l i t i g a t e d  o n  e q u a l  p r o t e c t i o n  a n d  p r o b a b l y  o t h e r  g r o u n d s .
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X X I X .  R E D U C T I O N  I N  B E N E F I T S  F O R  P E O P L E  C O L L E C T I N G  
P E N S I O N  O R  P R O F I T  S H A R I N G  B E N E F I T S

C O M M E N T S

A  w i s e  d e c i s i o n  s i n c e  t h o s e  w h o  r e t i r e  w o u l d  not, in 

m o s t  i n s t a n c e s ,  b e  t h e  o n e s  s o u g h t  t o  b e  c o v e r e d  b y  w o r k e r s '  

c o m p e n s a t i o n  b e n e f i t s .

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  p r o b a b l y  b e  e q u a l  p r o t e c t i o n  p r o b l e m s  b a s e d  

o n  t h e  f a c t  t h a t  a w o r k e r  m a y  h a v e  a c c u m u l a t e d  p e n s i o n  b e n e f i t s  

o v e r  a g r e a t  n u m b e r  o f  y e a r s .  A  f u r t h e r  p r o b l e m  w i l l  b e  t h e  

e m p l o y e e  who, b e c a u s e  o f  t h e  c o m p e n s a b l e  i n j u r y ,  is f o r c e d  i n t o  

d i s a b i l i t y  r e t i r e m e n t .  P r e s u m p t i v e l y ,  t h e s e  w i l l  b e  r e s o l v e d  in 

f a v o r  o f  t h e  a m e n d m e n t .

XXX. N O N - D I S C R I M I N A T I O N  I N  H I R I N G  A G A I N S T  I N J U R E D  P E R S O N S  
E X C E P T  D I S C R I M I N A T I O N  P E R M I T T E D  I F  E M P L O Y E R  

C O N S I D E R S  ''SAFETY P R A C T I C E S "  O R  " P H Y S I C A L  A N D  M E N T A L  A B I L I T I E S  ’* 
E M P L O Y E R  M A Y  R E Q U I R E  Q U E S T I O N N A I R E C O M P L E T I O N  T O  

D E T E R M I N E  " P H Y S I C A L  A N D  M E N T A L  C A P A C I T Y "

C O M M E N T S

W e  w e r e  u n a b l e  t o  c o n s i d e r  t h i s  a m e n d m e n t  a d e q u a t e l y  

b e c a u s e  o f  t h e  o b v i o u s  c o n f l i c t  b e t w e e n  S e c t i o n  (a) a n d  S e c t i o n s
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(b) a n d  ( c ) . I t  a p p e a r s  t h a t  t h e  d r a f t s m a n  r e s o l v e d  t h e  

c o n f l i c t  b y  i n c l u d i n g  e v e r y o n e ' s  p r o p o s e d  rule.

R E C O M M E N D A T I O N

W e  w i l l  g o  a l o n g  w i t h  W C C A ,  b u t  d o  n o t  e n d o r s e  

c o n f l i c t i n g  ru l e s .

A C T I O N S  P R O P O S E D

P u t  t h i s  o n  t h e  s h e l f  u n t i l  a c l e a r  r u l e  c a n  b e

d r a f t e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  o b v i o u s  c o n f l i c t  b e t w e e n  t h e  s e c t i o n s .  T h e r e  a r e  

a l s o  p o s s i b l e  c o n f l i c t s  w i t h  t h e  f e d e r a l  l a w  p r o h i b i t i n g  

r e f u s i n g  t o  h i r e  b e c a u s e  o f  d i s a b i l i t y .

X X X I .  R E P E A L  O F  M O S T  R A G L A N D  B E N E F I T S

C O M M E N T S

T h e  R a g l a n d  c a s e  p r o v i d e d  t h a t  a n  e m p l o y e e ' s  w a g e  

i n c l u d e  f r i n g e  b e n e f i t s  p a i d  a n d  r o o m  a n d  b o a r d  if s u p p l i e d .  

T h i s  r e m o v e s  t h e  r o o m  a n d  b o a r d  u n l e s s  it  is t a x a b l e  ( t rue o n l y  

w i t h  t o w n  j o b s  w h e r e  r o o m  a n d  b o a r d  n o t  s u p p l i e d  f o r  t h e  

c o n v e n i e n c e  o f  e m p l o y e r ) .  F r i n g e  b e n e f i t s  a r e  n o t  t a x a b l e  t o  

t h e  e m p l o y e e ,  i f  t h e y  a r e  p a i d  i n t o  a t r u s t ,  u n l e s s  t h e y  a r e  

a c t u a l l y  o r  c o n s t r u c t i v e l y  r e c e i v e d  b y  t h e  e m p l o y e e .  T h i s  

a m e n d m e n t  l e a v e s  o n l y  p e n s i o n  o r  p r o f i t  s h a r i n g  b e n e f i t s  f o r  

o l d e r  a n d  v e s t e d  e m p l o y e e s  t o  b e  c o n s i d e r e d  as p a r t  o f  a n  

e m p l o y e e ' s  i n c o m e .  T h i s  is a  c o m p r o m i s e  and, i n  t h e  v i e w  o f
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U n i f i e d  F a i r b a n k s ,  t h i s  is a n  a g r e e a b l e  r e d u c t i o n  i n  b e n e f i t s  

o f f s e t  a g a i n s t  a p o s s i b l e  r e d u c t i o n  b a s e d  o n  c o l l a t e r a l  b e n e f i t s  

r e c e i v e d  b y  t h e  e m p l o y e e .

R E C O M M E N D A T I O N

U n i f i e d  F a i r b a n k s  c o n s i d e r e d  a d o p t i o n  o f  t h i s  a m e n d m e n t  

i n  c o n s i d e r a t i o n  o f  d r o p p i n g  p o t e n t i a l  a d o p t i o n  o f  a n  o f f s e t  

a g a i n s t  c o l l a t e r a l  b e n e f i t s  rule. W e  t h e r e f o r e  r e c o m m e n d  its 

a d o p t i o n .

A C T I O N S  P R O P O S E D

I f  t h i s  a m e n d m e n t  is n o t  ado p t e d ,  f a i r n e s s  w o u l d  d e c r e e  

t h a t  w e  t h e n  c o n s i d e r  a n  a m e n d m e n t  t o  A S  2 3 . 3 0 . 2 2 5  p r o v i d i n g ,  

" W h e r e  a n  e m p l o y e e  r e c e i v e s  p e r i o d i c  d i s a b i l i t y  b e n e f i t s  u n d e r  

t h e  p r o v i s i o n s  o f  a p e n s i o n  p l a n ,  d i s a b i l i t y  o r  a c c i d e n t  

i n s u r a n c e  p l a n ,  f i n a n c e d  i n  w h o l e  o f  i n  p a r t  b y  t h e  e m p l o y e r ,  

t h e  a g g r e g a t e  b e n e f i t s  p a y a b l e  f o r  t e m p o r a r y  t o t a l  d i s a b i l i t y ,  

t e m p o r a r y  p a r t i a l  d i s a b i l i t y ,  p e r m a n e n t  p a r t i a l ,  a n d  p e r m a n e n t  

t o t a l  d i s a b i l i t y  s h a l l  b e  r e d u c e d  b y  a n  a m o u n t  e q u i v a l e n t  to 

s u c h  p o r t i o n  o f  t h e  e m p l o y e r  f i n a n c e  b e n e f i t s  p a i d  t o  a n  

e m p l o y e e  i n  e x c e s s  o f  t e m p o r a r y  o r  p e r m a n e n t  d i s a b i l i t y  b e n e f i t s  

c a l c u l a t e d  o n  t h e  e m p l o y e e s  s p e n d a b l e  w e e k l y  w a g e s / 1 

A R G U M E N T S  A N D  P R O B L E M  AREAS'

N o n - u n i o n  e m p l o y e r s  o n  D a v i s - B a c o n  j o b s  o f t e n  t a k e  t h e  

f r i n g e  b e n e f i t  s u m s  a n d  p l a c e  t h e m  in a  s e p a r a t e  a c c o u n t .  T h i s  

a c c o u n t  is t o  b e  u s e d  t o  p a y  f r i n g e  b e n e f i t s .  H o w e v e r ,  i f  an 

e m p l o y e e  d o e s  n o t  w o r k  l o n g  e n o u g h  t o  v e s t  a n y  i n t e r e s t  i n  t h o s e
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f r i n g e  b e n e f i t s  ( w h i c h  is t h e  r u l e  o n  c o n s t r u c t i o n  j o b s ) ,  t h e  

m o n e y  r e t u r n s  t o  t h e  e m p l o y e r .  S i n c e  t h e  c h a n c e  o f  v e s t i n g  is 

m i n i m a l  a n d  s i n c e  u n d e r  t h e s e  c i r c u m s t a n c e s  t h e s e  p a y m e n t s  are 

n o t  d e d u c t i b l e  t o  t h e  e m p l o y e r ,  t h e y  a r e  i n c l u d e d  i n  g r o s s  w a g e s  

p a i d  f o r  t h e  p u r p o s e  o f  c a l c u l a t i n g  w o r k e r s '  c o m p e n s a t i o n  

p r e m i u m s .  I f  p r e m i u m s  a r e  t o  b e  b a s e d  o n  t h e s e  s u m s ,  t h e r e  m a y  

b e  l a w s u i t s  w i t h  r e s p e c t  t o  t h e  w a y  t h e y  a r e  t o  b e  c o n s i d e r e d  in 

g r o s s  e a r n i n g s .  I t  i s  p r o b a b l e  t h a t  t h e  " v e s t e d "  r e q u i r e m e n t  

w i l l  s h o r t c u t  a n y  c o u r t  t e s t  h e r e .

X X X I I .  C O M P E N S A B L E  I N J U R I E S  N O T  T O  I N C L U D E  
" M E N T A L  INJURY- C A U S E D  B Y  M E N T A L  S T R E S S "

C O M M E N T S

T h e  s a m e  d e f e c t  o f  d e f i n i t i o n  is f o u n d  i n  t h i s  

r e f e r e n c e  t o  " m e n t a l  i n j u r y "  a s  is f o u n d  i n  S e c t i o n  XV. P l e a s e  

s e e  c o m m e n t s  o n  S e c t i o n  XV.

R E C O M M E N D A T I O N

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

A C T I O N S  P R O P O S E D

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

X X X I I I .  M E D I C A L  S T A B I L I T Y  ( T E R M I N A T I N G  P A Y M E N T  O F  A L L  
T E M P O R A R Y  B E N E F I T S )  O C C U R S  W H E N  N O  O B J E C T I V E L Y  M E A S U R A B L E  

I M P R O V E M E N T  H A S  O C C U R R E D  T O  T H E  I N J U R E D  
E M P L O Y E E  I N  A N Y  4 5  D A Y  P E R I O D



C O M M E N T

T h i s  m a y  b e  r e b u t t e d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  

b u t  i t  d i v o r c e s  t h e  m e d i c a l  d e f i n i t i o n  o f  " m e d i c a l  s t a b i l i t y "  

( m e a n i n g  t h a t  t h e  p a t i e n t  is i m p r o v e d  as m u c h  as h e  o r  s h e  is 

r e a s o n a b l y  e x p e c t e d  t o  imp r o v e )  f r o m  t h e  m e a n i n g  o f  ̂ m edical

V\
s t a b i l i t y  f o r  w o r k e r s '  c o m p e n s a t i o n  p u r p o s e s .  B e c a u s e  o f  t h e  

b u r d e n  o f  p r o o f  a s s o c i a t e d  w i t h  it, t h i s  s h o u l d  g r e a t l y  i n c r e a s e  

t h e  n u m b e r  o f  h e a r i n g s  b e f o r e  t h e  Board.

R E C O M M E N D A T I O N

T h i s  h a s  b e e n  e a r l i e r  d i s c u s s e d  i n  S e c t i o n s  X X I V  a n d

X X V I .  U n i f i e d  F a i r b a n k s  a g r e e s  t h a t  t e m p o r a r y  b e n e f i t s  s h o u l d  

b e  t e r m i n a t e d  a n d  p e r m a n e n t  b e n e f i t s  (if a p p l i c a b l e )  s h o u l d  b e  

s t a r t e d  i m m e d i a t e l y  u p o n  m e d i c a l  s t a b i l i t y  a s  t h a t  t .p rm . i s  

b y  t h e  m e d i c a l  p r o f e s s i o n . W e  h o p e  t h e  W C C A  w i l l  a g r e e  t o  a n  

a m e n d m e n t  b r i n g i n g  t h e i r  d e f i n i t i o n  m o r e  i n  l i n e  w i t h  t h a t  of 

t h e  m e d i c a l  p r o f e s s i o n .

A C T I O N S  P R O P O S E D

T r y  t o  r e d e f i n e  " m e d i c a l  s t a b i l i t y "  m o r e  t o w a r d  t h a t  

t i m e  w h e n  a n  i n j u r e d  p e r s o n  f i r s t  r e a c h e s  a  c o n d i t i o n  i n  w h i c h  

w h a t e v e r  d i s a b i l i t y  h a s  b e e n  c a u s e d  b y  t h e  c o m p e n s a b l e  i n j u r y  is 

n o t  l i k e l y  t o  b e c o m e  m e a s u r a b l y  l e s s  in  t h e  n e a r  future. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S

D o c t o r s  w i l l  p r o b a b l y  c o n t i n u e  t o  a p p l y  t h e i r  

d e f i n i t i o n  o f  m e d i c a l  s t a b i l i t y  a n d  w i l l  t a k e  w h a t e v e r  r e p o r t i n g  

s t e p s  a r e  n e c e s s a r y  t o  c i r c u m v e n t  t h e  i m p o s i t i o n  o f  t h e  "45 d a y  

r u l e " .
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X X X I V .  R E P E A L  O F  T H E  C U R R E N T  M E T H O D  O F  D E T E R M I N A T I O N  
O F  W A G E  E A R N I N G  C A P A C I T Y

C O M M E N T S

A  n e c e s s a r y  p a r t  o f  t h e  n e w  m e t h o d  o f  d e t e r m i n a t i o n

p r o p o s e d .

R E C O M M E N D A T I O N

W e  c o n c u r  w i t h  W C C A  p r o v i d i n g ,  o f  c o u r s e ,  t h e  n e w  

s e c t i o n s  a r e  a d o p t e d .

A C T I O N S  P R O P O S E D

A d o p t i o n  as p a r t  o f  t h e  o v e r a l l  p a c k a g e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n e  n o t  m e n t i o n e d '  i n  t h e  s e c t i o n  a m e n d i n g  t h e  n e w  

m e t h o d  o f  d e t e r m i n a t i o n  o f  w a g e  e a r n i n g  c a p a c i t y .

X X X V .  R E P O R T I N G  D U R I N G  T R A N S I T I O N

C O M M E N T S

T h i s  s e c t i o n  is o n l y  n e e d e d  if w e  g o  t o  t h e  a n n u a l  

r e p o r t i n g  f o r m a t  i n  o r d e r  t o  p e r m i t  t h e  S t a t e  t o  a c c u m u l a t e  

e a s i l y  a c c e s s i b l e  f i g u r e s .

R E C O M M E N D A T I O N

T o  b e  a d o p t e d ,  i f  w e  a d o p t  t h e  a n n u a l  r e p o r t i n g

a p p r o a c h .

A C T I O N S  P R O P O S E D  

Same.
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A R G U M E N T S  A N D  P R O B L E M  A R E A S

A l l  o u t l i n e d  i n  t h e  d i s c u s s i o n  o f  c o m p a r a t i v e  w i s d o m  o f  

a p p r o a c h e s  t o  o b t a i n i n g  s t a t i s t i c s  d i s c u s s e d  above.

X X X V I .  E F F E C T I V E  D A T E

C O M M E N T S

A  g o o d  c h o i c e .

R E C O M M E N D A T I O N S

A  P R  c a m p a i g n  w i t h  r e c o m p i l a t i o n  o f  b o o k l e t s  a v a i l a b l e  

i n c l u d i n g  t h e  c o p i e s  o f  t h e  a p p l i c a b l e  c o d e  a n d  r e g u l a t i o n  

s e c t i o n s .

A C T I O N S  P R O P O S E D

A  g o o d  d a t e  t o  s t a r t .  B e  s u r e  t o  u s e  l o t s  o f  P R  a n d  

r e c o m p i l e  a l l  p u b l i c a t i o n s , i n c l u d i n g  t h e  g r a y  book.

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

N o n e .

X X X V I I .  O B S E R V A T I O N S  W I T H  R E S P E C T  T O  T H E  R A T E  
M A K I N G  A S  P E R F O R M E D  B Y  J O H N  G E O R G E  A N D  H I S  S U B O R D I N A T E S

C O M M E N T S

N C C I  is  a n  i n s u r a n c e  l o b b y i n g  o r g a n i z a t i o n .  I t  is 

h i r e d  b y  a t o t a l  o f  t w e n t y  s t a t e s  t o  s u p p l y  t h e i r  i n s u r a n c e  

c o m m i s s i o n ^ d a t a  n e c e s s a r y  f o r  r a t e  m a k i n g .  A l a s k a  u s e s  t h e m  in  

t h e  w o r k e r s ' s  c o m p e n s a t i o n  f i e l d  a n d  p a y s  t h e m  f o r  t h e i r  

s e r v i c e s .  A l a s k a  d o e s  n o t  c h e c k  t h e i r  f i g u r e s .  T h e y  d o  n o t  

g i v e  b r e a k d o w n s  o f  f i g u r e s  t o  A l a s k a  ( a c c o r d i n g  t o  Mr. George)



s o  t h a t  e s s e n t i a l l y ,  t h e y  p r o v i d e  t h e  S t a t e  w i t h  t w o  o r  th r e e '  

c h o i c e s  o f  r a t e s  a n d  a s u m m a r y  o f  p r o b a b l e  e f f e c t s  o f  e a c h  of 

t h o s e  c h o i c e s .  A l a s k a  t h e n  s e l e c t s  one. E v e n  t h o u g h  t h e  S t a t e  

is a w a r e  t h a t  d i s a b i l i t y  p a y m e n t s  a r e  b e i n g  m a de, t h e y  d o  n o t  

k n o w  a n y  s o r t  o f  a n  a v e r a g e  r a te. O u r  s u r v e y  i n d i c a t e d  t h a t  

$ 5 6 0 . 8 2  w a s  t h e  a v e r a g e  w o r k e r s *  c o m p  d i s a b i l i t y  p a y m e n t  f o r  

t h o s e  c a s e s  t h a t  h a v e  g o n e  i n t o  c o n t e s t  in s o m e  m a n n e r .  T h e  

S e c o n d  I n j u r y  F u n d  s t a t i s t i c s  s h o w  a  q u a n t u m  l e a p  in 19 8 5  a n d  

1 9 86; s e v e r a l  h u n d r e d  p e r c e n t  e a c h  time. T h i s  r e p r e s e n t s  a 

m a s s i v e  i n c r e a s e  i n  p a y o u t  f o r  d i s a b i l i t y .  T h e  r e a s o n  f o r  t h i s  

is n o t  e x p l a i n e d ,  n o r  a p p a r e n t l y  h a s  it b e e n  i n q u i r e d  into. 

P r e m i u m  r a t e s  a r e  c u r r e n t l y  b a s e d  u p o n  a g r o s s  p a y r o l l ^  

( f i g u r i n g  t h a t  a n y t h i n g  is t a x a b l e  t o  a n  e m p l o y e e  r e p r e s e n t s  

i n c r e a s e d  r i s k  t o  t h e  c a r r i e r  a n d  h e n c e ,  j u s t i f i e s  p a y m e n t ^ .

M a n y  s t a t e s  u s e  t h i s  s y s t e m  r a t h e r  t h a n  t h e  " h o u r s  w o r k e d "  

s y s tem. T h e  s t a t e s  w e  h a v e  c o n t a c t e d ,  h o w e v e r ,  a r e  k e e n l y  a w a r e  

o f  p e r c e n t a g e s  o f  p r e m i u m  dol l a r / j p e r c e n t a g e s  o f  b e n e f i t s  p a i d  

f o r  e a c h  o f  t h e  a r e a s  o f  p a y m e n t .  N e i t h e r  t h e  w o r k e r s *  

c o m p e n s a t i o n  f o l k s  n o r  t h e  i n s u r a n c e  d i v i s i o n  f o l k s  h a v e  b e e n  

a b l e  t o  p r o d u c e  a n y  k i n d r e d  s t a t i s t i c s  f o r  A l a s k a ^ n o r  d o  t h e y  

s e e m  t o  b e  a w a r e  o f  a n y  w a y  o f  c o m b i n i n g  t h e  r e p o r t s  w h i c h  t h e y  

r e c e i v e  g e t t i n g  f o r t h  t h e s e  s t a t i s t i c s J s o  as t o  g i v e  s t a t i s t i c s  

o n  a n y  m e a n i n g f u l  o r  s t a t e w i d e  b a s i s .

R E C O M M E N D A T I O N

W e  r e c o m m e n d  o b t a i n i n g  t h e  b r e a k d o w n  of  t h e  r e a s o n i n g
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f o r  p r e m i u m  r a t e s  b e f o r e  t h e y  a r e  a d o p t e d .  W e  r e c o m m e n d  t h a t  

t h e  D e p a r t m e n t  h a v e  a p e r s o n  w h o s e  d u t i e s  i n c l u d e  m a i n t a i n i n g  

t h e s e  s t a t i s t i c s  a n d  w e  fe e l  t h a t  t h e  i n s u r a n c e  d i v i s i o n  s h o u l d  

h a v e  a  s i m i l a r  p e r s o n .  W e  r e c o m m e n d  a t  l e a s t  v e r i f y i n g  N C C I  

r e p r e s e n t a t i o n .  W e  r e c o m m e n d  a u d i t s  o f  c a r r i e r s  a n d  a n y  

s t a t i s t i c s  s u p p l i e d  N C C I  o r  c a r r i e r s .  W e  recommend, t h a t  t h e  

I n s u r a n c e  C o m m i s s i o n e r  a c k n o w l e d g e  t h a t  A l a s k a  h a s  a  b o o m  and 

b u s t  e c o n o m y  a n d  c h a n g e  its c r i t e r i a  f o r  s e t t i n g  p r e m i u m s  to 

r e f l e c t  t h e  f a c t  t h a t  p r o f i t s  a r e  m a d e  in t h e  b o o m  t i m e  a n d  n o  

p r o f i t s  a r e  m a d e  i n  t h e  b u s t  time. G e n e r a l l y ,  w e  f e e l  t h a t  w e  

f e e l  s h o u l d  p a t t e r n  o u r s e l v e s  a f t e r  t h e  m o r e  s u c c e s s f u l  states. 

A C T I O N S  P R O P O S E D

T h i s  w i l l  r e q u i r e  e x t e n s i v e  o v e r h a l l  o f  t h e  o n g o i n g  

p r o c e d u r e s  a n d  h e n c e ,  w e  r e c o m m e n d  ̂ and w e  a r e  w i l l i n g  t o  

p a r t i c i p a t e  i n ) a  t a s k  f o r c e  o r  s t u d y  g r o u p  ill t h i s  area.

A l a s k a  s i m p l y  d o e s  n o t  h a v e  a  g r i p  o n  t h e  r a t e  m a k i n g  p r o c e s s  as 

d o  o t h e r  s t a t e s .  W e  f e e l  t h a t  it  m u s t  g e t  s u c h  a grip. T h i s  

w i l l  r e q u i r e  l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  a n d  e x e c u t i v e  c hanges. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S  •

T h e s e  w i l l  d e p e n d  u p o n  t h e  c o u r s e  t a k e n .  I n  a l l  

p r o b a b i l i t y ,  t h e r e  w i l l  b e  r e s i s t a n c e  t o  a n y  c h a nge.

X X X V I I I .  P R E M I U M  P A Y I N G  C R I T E R I A

C O M M E N T S

G e n e r a l l y  s p e a k i n g ,  o l d e r  a c c i d e n t - f r e e  e m p l o y e e s  a r e
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p a i d  m o r e  t h a n  b e g i n n e r s .  P r e m i u m  r a t e s  a r e  s t r u c t u r e d  s o  t h a t

t h e  c o s t  o f  i n s u r i n g  t h e  o l d e r  a c c i d e n t - f r e e  p e r s o n ( w h o  is p a i d

m o r e ) a r e  h i g h e r  t h a n  t h o s e  f o r  t h e  n e o p h y t e  e m p l o y e e .  T h i s  is

u p s i d e d o w n .  G o r d o n  D e P u e  f e e l s  s t r o n g l y  t h a t  i n s u r a n c e

c o m p a n i e s  w i l l  n o t  w a n t  t o  c h a n g e ^ b e c a u s e  n e i t h e r  they, n o r

e m p l o y e r ^  h a v e  a n y  i d e a  h o w  m a n y  h o u r s  a p e r s o n  w o r k s ,  b u t  t h e y

a r e  a l l  a c u t e l y  a w a r e  o f  t h e  t a x a b l e  g r o s s  p a i d  t o  t h a t  p e r s o n .

g 6 S F = ^ ^ a a s e = = e ^JJj,iiL&J.hi.1 $  f o r m u l a  c o m b i n i n g

t h e  c a t e g o r y  i n  w h i c h  a n  e m p l o y e e  w o r k s  a n d  t h e  h o u r s  t h a t  t h e y

w o r k  s h o u l d  b e  e x p l o r e d  a s  a m o r e  f a i r  p r e m i u m  base.

A d d i t i o n a l l y ,  a t t a c h e d  t o  t h i s  l e t t e r  is a n  a r t i c l e  e n t i t l e d

" E v e r y t h i n g  Y o u  W a n t e d  t o  K n o w  A b o u t  t h e  C A L  S M A C N A  W o r k e r s

C o m p e n s a t i o n  C a p t i v e ,  B u t  W e r e  A f r a i d  t o  A s k " .  T h e  e x p e r i e n c e

m o d i f i c a t i o n  d e s c r i b e d  t h e r e i n  is m i s s i n g  i n  m o r e  t h a n  95% of

t h e  p r e m i u m  r a t e  s e t t i n g  i n  A l a s k a .  A d d i t i o n a l l y ,  t h e  q u e s t i o n

o f  w h e t h e r  f r i n g e  b e n e f i t s ( g a i d ^  b y  s e t t i n g  a s i d e  in a  s e p a r a t e  g c c o ' f v Z T ’

a n d  w h i c h  a r e  n o t  l i k e l y  t o  b e  p a i d  t o  t h e  i n d i v i d u a l  e m p l o y e e )

pA-»-£T" fa «- a fc£ c {r*S S  ftcT * 
s h o u l d  b e  c o n s i d e r e d  a s  w a g e s  p a i d  u n d e r  t h e  p r e s e n t  systenft W e

a l s o  f e e l  t h a t  S t a t e  o r  c a p t i v e  c o v e r a g e ,  s u c h  a s  m e n t i o n e d  in

t h e  a t t a c h e d  a r t i c l e  o r  a s  f o u n d  i n  t h e  S t a t e  o f  A r i z o n a ,  s h o u l d

b e  c o n s i d e r e d .  C o l o r a d o  a n d  M o n t a n a  a p p e a r  t o  b e  b a d  e x a m p l e s .

R E C O M M E N D A T I O N

T h e  p r o b l e m s  i n  t h i s  a r e a  a r e  h u r t i n g  e m p l o y e r s  b a d l y

a n d  h u r t i n g  t h e m  now. A  s t u d y  o f  t h i s  a r e a  s h o u l d  n o t  b e
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p o s t p o n e d  u n t i l  s o m e  f u t u r e  i n d e f i n i t e  date, b u t  s h o u l d  b e g i n  

f o r t h w i t h .

A C T I O N S  P R O P O S E D

B e g i n  t h e  s t u d y  now. T h i n k  o f  i n c l u d i n g  s e v e r a l  

c a r r i e r s  i n  t h e  i n f o r m a t i o n  g a t h e r i n g  d i s c u s s i o n  a n d  p l a n n i n g  

g r o u p s .  I f  y o u  w a n t  p u b l i c  p a r t i c i p a t i o n ,  U n i f i e d  F a i r b a n k s  

w i l l  b e  g l a d  t o  p r o v i d e  some.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  a l w a y s  b e  a r e a c t i o n  t o  c h a n g e .  I n  t h i s  

area, e m p l o y e r s  w i t h  b a d  s a f e t y  r e c o r d s  a n d  a h i s t o r y  o f  

e x p e n s i v e  c o m p e n s a t i o n  i n j u r i e s  m a y  w e l l  h a v e  t h e i r  p r e m i u m s  

i n c r e a s e d  a n d  t h e y  s h o u l d  b e  e x p e c t e d  t o  c o m p l a i n .

XXXIX.- A T T O R N E Y ' S  F E E S

C O M M E N T S

Attorney£ ^-£ees- r e p r e s e n t i n g  e m p l o y e r s  a n d  c a r r i e r s  a r e  

n o r m a l l y  c o m p e n s a t e d  o n  a n  h o u r l y  b a s i s .  Thei<jr e c o n o m i c  

i n c e n t i v e  i s  t h e r e f o r e  t o  s p e n d  t h e  m a x i m u m  a m o u n t  o f  t i m e  w h i c h  

t h e i r  r e l a t i o n s h i p  w i t h  t h e  c a r r i e r  o r  e m p l o y e r  w i l l  s t a n d ^ o n  

e a c h  c a s e .  A t t o r n e y s  f o r  c l a i m a n t  a r e  c o m p e n s a t e d  a t  1 0 %  (plus 

$ 1 5 0 . 0 0 )  o f  t h e  a m o u n t  r e c o v e r e d  f o r  c l i e n t ,  b u t  o n l y  i f  t h a t  

a m o u n t  h a s  b e e n  c o n t r o v e r t e d  a n d  f o u g h t  out. I n  o t h e r  wo r d s ,  

s e t t l e m e n t s  r a r e l y  c a r r y  a t t o r n e y ' s  fees. T h e r e  a r e  t w o  

p r o b l e m s  i n  t h i s  a r e a .  T h e  f i r s t  is t h a t  b o t h  s e t s  o f  

a t t o r n e y ' s  f e e s  a r e  e x p e n s e s  w h i c h  a r e  u l t i m a t e l y  r e f l e c t e d  i n
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higher premium rates. I n  this area, v;e are y i e l d i n g  to WCCA who 

half A d v i s e d  t h a t  t h e  W C C A  w i l l  b r o o k  n o  i n t e r f e r e n c e  w h a t s o e v e r  

i n  t h e  w a y  t h a t  e m p l o y e r s  o r  c a r r i e r s  isas&SSJKza- c o m p e n s a t e  

t h e i r  a t t o r n e y s ,  a n d  t h e r e f o r e ,  t h e  a t t o r n e y ' s  f e e  c o s t s  s h o u l d  

n o t  b e  a p p r o a c h e d .  I n  t h e  s e c o n d  area, t h e r e  is t h e  q u e s t i o n  of  

e q u a l i t y  of  t r e a t m e n t .  T h e  c l a i m a n t ' s  l a w y e r  h a s  a n  i n c e n t i v e  

t o  s e t t l e  as q u i c k l y  a s  p o s s i b l e ,  b u t  f o r  a s  m u c h  as p o s s i b l e .  

T h e  c a r r i e r  o r  e m p l o y e r ' s  a t t o r n e y  h a s  a n  i n c e n t i v e  t o  g o  as 

d e e p l y  i n t o  t h e  c a s e  £and d i s c o v e r y  p r o c e e d i n g s  s u r r o u n d i n g ^ i t ^ a s  

c a n  b e  j u s t i f i e d .  T h i s  is t h e  r e a s o n  t h a t  a l m o s t  e v e r y  a t t o r n e y  

in t h e  s t a t e  w o u l d  l o v e  t o  d e f e n d  w o r k e r s '  c o m p e n s a t i o n  c l a i m s  

a n d  m o s t  of  t h e  b i g  a n d  p r o f i t a b l e  f i r m s  d o  so, w h i l e  o n l y  a 

v e r y  s m a l l  p e r c e n t a g e  o f  a t t o r n e y s  i n  t h e  s t a t e  w i l l  t a k e  

c l a i m a n t ' s  c a s e s .  C l a i m a n t s  h a v e  a v e r y  h a r d  t i m e  g e t t i n g  

r e p r e s e n t a t i o n  b e c a u s e  o n l y  a l a w  o f f i c e  s e t  u p  t o  d i v e r t  m o s t  

o f  t h e  w o r k  t o  p a r a l e g a l s  c a n  a f f o r d  to  t a k e  t h e  c a s e s  w i t h o u t  

l o s i n g  m o n e y .  I n  o r d e r  t o  e f f e c t  j u s t i c e ,  r e p r e s e n t a t i v e s  on  

e a c h  s i d e  s h o u l d  b e  r e a s o n a b l y  e q u a l l y  m o t i v a t e d ,  a n d  c l o s e  to 

e q u a l l y  p a i d .  If  t h e r e  a r e  t o  b e  n o  l i m i t a t i o n s  o n  c o u n s e l  f e e s  

o n  o n e  side, t h e n  p e r h a p s  t h e  o t h e r  s i d e  s h o u l d  b e  p a i d  a 

p e r c e n t a g e  o f  w h a t  t h e  h o u r l y  c o m p e n s a t e d  c o u n s e l  g e t s .

C u r r e n t l y ,  c l a i m a n t ' s  c o u n s e l  r e c e i v e s  n o t h i n g  u n l e s s  t h e y  w i n  

w h i c h  a l s o  d i s c o u r a g e s  a t t o r n e y s  f r o m  r e p r e s e n t i n g  w o r k e r s '  

c o m p e n s a t i o n  c l a i m a n t s .  A  h a l f  d o z e n  f o r m u l a s  h a v e  b e e n  

s u g g e s t e d ,  b u t  n o n e  o f  t h e m  s t a n d  t h e  t e s t  o f  a r g u m e n t  if  w e
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a c c e p t  t h e  g i v e n £ t h a t  e m p l o y e r s  a n d  c a r r i e r s  w i l l  b r o o k  no 

i n t e r f e r e n c e  i n  w h a t  t h e y  p a y  t h e i r  c o u n s e l) .

R E C O M M E N D A T I O N S

W e  t h e r e f o r e  r e c o m m e n d  s t u d y  b y  t h e  l e g i s l a t i v e  t a s k  

f o r c e  p r o p o s e d  later^ o n  w i t h  t h e  c o o p e r a t i o n  o f  t h e  A l a s k a  B a r  

A s s o c i a t i o n .

A C T I O N S  P R O P O S E D

A s  s t a t e d  a b o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

M e d i c a l  c o s t s  a r e  c u r r e n t l y  o u t  o f  c o n t r o l  in t h e  

c o m p e n s a t i o n  area. P r e s u m p t i v e l y ,  a t t o r n e y s  w o u l d  l i k e  t o  h a v e  

a t t o r n e y ' s  f e e s  in  t h a t  s a m e  c a t e g o r y .  T h e r e  w i l l  t h e n  p r o b a b l y  

b e  l o t s  o f  a r g u m e n t s  i n  c o m m i t t e e ,  etc., a n d  t h e r e  m a y  

u l t i m a t e l y  b e  a  t e s t  c a s e  a s  t o  w h e t h e r  t h e  f o r m u l a  s e l e c t e d  is 

fair.

XL. U S I N G  E I T H E R  S T A T E  C O V E R A G E  O R  
A  C A P T I V E  C A R R I E R  F O R  C O V E R A G E

C O M M E N T S

A s  m e n t i o n e d  a b o v e ,  A l a s k a  h a s  a b o o m  a n d  b u s t  

e c o n o m y .  E i t h e r  S t a t e  c o v e r a g e  o r  a c a p t i v e  c a r r i e r  c a n  be  

e x p e c t e d  t o  l e v e l  o u t  t h e  c o m p e n s a t i o n  p r e m i u m s  m a k i n g  p r o f i t  in 

b o o m  t i m e s  a n d  s u f f e r i n g  a l o s s  i n  b u s t  ti m e s .  F o r  t h e  

s t a b i l i t y  o f  o u r  e c o n o m y ,  t h i s  is p r o b a b l y  e s s e n t i a l .  A n  

a l t e r n a t i v e  w o u l d  b e  t o  a c t u a l l y  u s e  t h e  a u t h o r i t y  o f  J o h n  

G e o r g e  t o  s e t  r a t e s  t h a t  w o u l d  b e  f a i r  t o  e m p l o y e r s .  W h e t h e r
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this is possible is an o p e n  question.

R E C O M M E N D A T I O N

T h i s  s h o u l d  b e  s t u d i e d  a s  it m a y  t u r n  o u t  t o  b e  t h e

o n l y  s o l u t i o n  t o  l e v e l  f a i r  r a t e s .

A C T I O N S  P R O P O S E D

A  t a s k  f o r c e  in  t h i s  a r e a  is n e e d e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

O n  t h e  o n e  h a n d ,  c a r r i e r s  c o m p l a i n  t h a t  t h e y  a r e  n o t

m a k i n g  m o n e y .  I t  is t o  b e  e x p e c t e d ,  h o w e v e r ,  t h a t  i f  t h e y  are

l i k e l y  t o  b e  s u p p l a n t e d  b y  a c a p t i v e  c a r r i e r  o r  t h e  St a t e ,  t h e y

w i l l  v i g o r o u s l y  o p p o s e ^ t h i s  b e c a u s e ,  i n  fact, a c o n s i d e r a b l eu>Vttc£v p
p r o f i t  is b e i n g  made^tfesrt w o u l d  b e  l o s t  t o  t h e  " c o m p e t i t i o n "  of 

t h e  S t a t e  o r  t h e  c a p t i v e  c a r r i e r .

X L I . A D M I N I S T R A T I V E  M A T T E R S

C O M M E N T S

W e  l a c k  a n  e a s y  m a n n e r  f o r  a n  e m p l o y e r  t o  c h e c k  o n  

p r i o r  i n j u r i e s  h a v i n g  o c c u r r e d  t o  h i s  e m p l o y e e s .  W e  h a v e  f o u n d  

t h a t  t h e  r e p o r t s  r e c e i v e d  o n  e a c h  i n d i v i d u a l  c a s e ( f r o m  i n s u r a n c e  

carri e r s )  a r e  n o t  c o m b i n e d ,  iar anyrmianps r— »e--fefa33l 'Hhe s t a t i s t i c s  

a r e  v a l u e l e s s  b e c a u s e  t h e y  a r e  n o t  c u m u l a t e d .  T h e r e  is a l o n g  

p e r i o d  o f  t i m e  b e t w e e n  t h e  r e q u e s t  f o r  a h e a r i n g , a n d  a h e a r i n g ,  

b o t h  b e f o r e  t h e  B o a r d , a n d  m o s t  e s p e c i a l l y  b e f o r e  t h e  

r e h a b i l i t a t i o n  o f f i c e r .  T h e r e f o r e ,  a d d i t i o n a l  s t a f f i n g  is 

n e e d e d .  T h e  g r e y  b o o k  w h i c h  c o n t a i n s  t h e  s t a t u t e s  a n d
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r e g u l a t i o n s  w i t h  r e s p e c t  t o  w o r k e r s '  c o m p e n s a t i o n  is so o u t d a t e d  

as t o  b e  u s e l e s s .  T h e r e  a r e  n o  r e g u l a t i o n s  p r o v i d i n g  f o r  a u d i t s  

f o r  c a r r i e r s .  A t  t h i s  p o i n t ,  t h e r e  is n o  s u p p o r t  w i t h i n  t h e  

d e p a r t m e n t  a s s i g n e d  t o  w o r k  w i t h  l o s s  c o n t r o l  p r o g r a m s  w h i c h  a r e  

b a d l y  n e e d e d .

R E C O M M E N D A T I O N

T h e  e x t r a  p e r s o n n e l  s h o u l d  b e  a d d e d  t o  t h e  D e p a r t m e n t  

t o  p r o v i d e :  a) a  l a s t  n a m e  i n d e x  o f  w o r k e r s '  c o m p e n s a t i o n

f i l i n g s  f o r  a v a i l a b i l i t y  t o  e m p l o y e r ;  b) m o r e  B o a r d  m e m b e r s  a n d

m o r e  r e h a b i l i t a t i o n  o f f i c e r s  i n  o r d e r  t h a t  t h e  h e a r i n g  c a l e n d a r  

n o t  b e  o v e r  o n e  m o n t h  a f t e r  t h e  r e q u e s t  f o r  h e a r i n g  i n  e i t h e r  o f  

t h e s e  c a t e g o r i e s ;  c) r e g u l a t i o n s  c a n  b e  s e t  u p  f o r  a d o p t i o n  

p r o v i d i n g  f o r  a u d i t s  o f  c a r r i e r s  t o  v e r i f y  t h e  i n f o r m a t i o n  w h i c h  

is s u b m i t t e d ;  d) t h e  i n f o r m a t i o n  r e c e i v e d  f r o m  c a r r i e r s  s h o u l d  

b e  p u t  i n t o  a c o m p u t e r  so  t h a t  i n f o r m a t i o n  w o u l d  b e  c o n t i n u o u s l y  

a v a i l a b l e ^ s u c h  as, f o r  1987, w h a t  p e r c e n t  o f  p r e m i u m  d o l l a r s  

w e n t  t o  p a y  m e d i c a l  costs?) T h e r e  a r e  m a n y  o f  t h e s e  t y p e  of

q u e s t i o n s  t h a t  s h o u l d  b e  a n s w e r e d  in o r d e r  t o  b e  a t  all

e f f e c t i v e ;  and, e) t h e  g r e y  b o o k  s h o u l d  b e  r e i s s u e d  u p - t o - d a t e  

s o  a s  t o  m a k e  i t  u s e f u l .

P R O P O S E D  A C T I O N

B u d g e t s  s h o u l d  b e  i n c r e a s e d  a n d  p e r s o n n e l  a s s i g n e d  as 

e x p l a i n e d  a b o v e .  O n  t h e  c o m p i l a t i o n  o f  s t a t i s t i c s  m a t t e r ,  

c o o p e r a t i o n  s h o u l d  b e  w o r k e d  o u t  w i t h  t h e  I n s u r a n c e  

C o m m i s s i o n e r .



A R G U M E N T S  AND PROBLEM AREAS

T h e r e  w i l l  b e  a s l i g h t  i n c r e a s e  in  c o s t  i n  r u n n i n g  t h e  

D e p a r t m e n t .  T h i s ,  o f  c o u r s e ,  w i l l  b e  o f f s e t  b y  t h e  f a c t  t h a t  

i n f o r m a t i o n  a n d  s e r v i c e s  w i l l  b e  a v a i l a b l e .

X L I I . E X E C U T I V E  D E P A R T M E N T  P R I O R I T I E S

C O M M E N T S

TVve A t t o r n e y  G e n e r a l ' s  O f f i c e  d o e s  n o t  a l l o c a t e  m o n e y  t o  

p r o s e c u t e  w o r k e r s '  c o m p e n s a t i o n  fraud. T h e  b u d g e t  w i l l  r e q u i r e  

a d j u s t m e n t  u p w a r d  t o  p r o v i d e  f o r  t h e  n e e d s  s e t  f o r t h  a b o v e .  T h e  

I n s u r a n c e  D e p a r t m e n t  w i l l  n e e d  t o  b e  r e g u l a t e d  i n  o r d e r  t o  h a v e  

t h e m  a c c u m u l a t e  s t a t i s t i c s  u p o n  w h i c h  t h e y  b a s e  t h e i r  r a t e  

s e t t i n g , a n d  t h i s  m a y  r e q u i r e  c o s t  i n c r e a s e .  T h e  A t t o r n e y  

G e n e r a l ' s  O f f i c e  s h o u l d  p r o s e c u t e  e m p l o y e r s  w h o  a r e  o p e r a t i n g  

w i t h o u t  i n s u r a n c e  o r  w i t h  o u t - o f - s t a t e  i n s u r a n c e  t h a t  a c t u a l l y  

h a s  l i t t l e ,  i f  any, v a l u e  f o r  A l a s k a n  w o r k e r s .  T h e  I n s u r a n c e  

D e p a r t m e n t  s h o u l d  p e r f o r m  a u d i t s  o f  t h e  c a r r i e r s ^ i n  o r d e r  t o  

f i n d  o u t  w h e t h e r  i n f o r m a t i o n  t h e y  p r o v i d e  t o  u s  (but is

j u s t  l e f t  i n  f i l e  d r a w e r s  a t  t h i s  time) is r e l i a b l e *  aead hr 

c e r t i f i c a t e  s h o w i n g  t h a t  w o r k e r s '  c o m p e n s a t i o n  is in e f f e c t  

s h o u l d  b e  d e s i g n e d  s o  t h a t  it  s p e c i f i e s  w h e r e  A l a s k a n  w o r k e r s  

a r e  w o r k i n g ,  w h a t  c a r r i e r  i s  c o v e r i n g  them, a n d  t h a t  t h e y  a r e  

g i v e n  c o v e r a g e  a t  A l a s k a  r a t e s  s o  a s  t o  b e  v a l i d  i n  A l a s k a .

T h e s e  c e r t i f i c a t e s  s h o u l d  b e  f o r  f i l i n g  o n  e a c h  L i t t l e  

D a v i s - B a c o n  j o b ^ w i t h  l o c a l  g o v e r n m e n t  b o d i e s  t h a t  r e q u e s t  it^_



w i t h  t h e  D e p a r t m e n t  o f  I n s u r a n c e ,  w i t h  t h e  D e p a r t m e n t  of  

W o r k e r s 1 C o m p e n s a t i o n  ;a n d  a n y w h e r e  e l s e  t h o u g h t  appropriate^, in 

o r d e r  t o  g i v e  m e a n i n g  t o  t h e  r e q u i r e m e n t  o f  h a v i n g  w o r k e r s '  

c o m p e n s a t i o n  c o v e r a g e .

R E C O M M E N D A T I O N

E a c h  o f  t h e  a b o v e  p r o b l e m s  b e  a d d r e s s e d  a n d  r e s o l v e d  a t  

t h e  e a r l i e s t  p o s s i b l e  t i me.

A C T I O N S  P R O P O S E D

S e e  a b o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  b e  " e m p i r e "  p r o b l e m s  a n y t i m e  s o m e  o f  t h e s e  

a d j u s t m e n t s  a r e  m a d e .  T h e  v a l u e  o f  t h e  a d j u s t m e n t s  m a k e s  i t  a l l  

s e e m  w o r t h w h i l e .

X L I I I .  S P E C I A L  R E C O M M E N D A T I O N  F O R  T H E  S E C O N D  I N J U R Y  F U N D  

C O M M E N T S

T h e  104 w e e k  t i m e  r e q u i r e d  t o  b r i n g  t h e  S e c o n d  I n j u r y  

F u n d  i n t o  p l a y  is t o t a l l y  d e s t r o y i n g  t h e  f u n c t i o n  o f  t h e  fund. 

T h e  " w r i t t e n  r e c o r d s  r e q u i r e m e n t "  k e e p s  m a n y  l e g i t i m a t e  s e c o n d  

i n j u r y  c a s e s  f r o m  b e i n g  c o m p e n s a t e d  o u t  o f  t h e  f u n d * a n d  l u m p  s u m  

s e t t l e m e n t s  a r e  d i s c o u r a g e d  b y  t h e  f u n d  r e i m b u r s i n g  t h e  c a r r i e r s  

o n  a n  i n s t a l l m e n t  b a s i s ^  r a t h e r  t h a n  b y  l u m p  sum.

R E C O M M E N D A T I O N S

W e  r e c o m m e n d  t h a t  e a c h  o f  t h e  a b o v e  p r o b l e m s  b e  

addi 'ssed b y  l e g i s l a t i o n .
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A C T I O N S  P R O P O S E D  „
T t rj- i

A d o p t i o n  o f  a m e n d m e n t s A a s  f o l l o w s :

(a) I f  a n  e m p l o y e e  w h o  h a s  a p e r m a n e n t  i m p a i r m e n t  f r o m  a n y  

c a u s e  o r  o r i g i n  i n c u r s  a s u b s e q u e n t  d i s a b i l i t y  b y  i n j u r y  a r i s i n g  

o u t  o f  a n d  in  t h e  c o u r s e  o f  h i s  e m p l o y m e n t  r e s u l t i n g  in 

c o m p e n s a t i o n  l i a b i l i t y  f o r  d i s a b i l i t y  t h a t  is s u b s t a n t i a l l y  

g r e a t e r  b y  r e a s o n  o f  t h e  c o m b i n e d  e f f e c t s  o f  t h e  p r e e x i s t i n g  

i m p a i r m e n t  a n d  s u b s e q u e n t  i n j u r y  o r  b y  r e a s o n  o f  t h e  a g g r a v a t i o n  

o f  t h e  p r e e x i s t i n g  i m p a i r m e n t  t h a n  t h a t  w h i c h  w o u l d  h a v e  

r e s u l t e d  f r o m  t h e  s u b s e q u e n t  i n j u r y  a l o n e ,  t h e  e m p l o y e r  o r  h i s  

i n s u r a n c e  c a r r i e r  s h a l l  b e  r e i m b u r s e d  f o r  t h e  s e c o n d  i n j u r y  f u n d  

f o r  a l l  c o m p e n s a t i o n  p a y m e n t s  s u b s e q u e n t  t o  t h o s e  p a y a b l e  f r o m  

t h e  f i r s t  26. (104) w e e k s  o f  d i s a b i l i t y .  T h e  i n s u r a n c e  c a r r i e r  

s h a l l  b e  r e i m b u r s e d  b v  a l u m p  s u m  p a y m e n t  f r o m  t h e  f u n d  f o r  l u m p  

s u m  s e t t l e m e n t s  a p p r o v e d  b v  t h e  b o a r d .

(b) I f  t h e  s u b s e q u e n t  i n j u r y  o f  t h e  e m p l o y e e  r e s u l t s  in t h e  

d e a t h  o f  t h e  e m p l o y e e  a n d  it is d e t e r m i n e d  t h a t  t h e  d e a t h  w o u l d  

n o t  h a v e  o c c u r r e d  e x c e p t  f o r  t h e  p r e e x i s t i n g  p e r m a n e n t  p h y s i c a l  

i m p a i r m e n t ,  t h e  e m p l o y e r  o r  h i s  i n s u r a n c e  c a r r i e r  s h a l l  i n  t h e  

f i r s t  i n s t a n c e  p a y  t h e  c o m p e n s a t i o n  p r e s c r i b e d  b y  t h i s  c h a p t e r ,  

b u t  h e  o r  h i s  i n s u r a n c e  c a r r i e r  s h a l l  b e  r e i m b u r s e d  f r o m  t h e  

s e c o n d  i n j u r y  f u n d  f o r  a l l  c o m p e n s a t i o n  p a y a b l e  in e x c e s s  of 26. 

(104) w e e k s .

(c) I n  o r d e r  t o  q u a l i f y  u n d e r  t h i s  s e c t i o n  for 

r e i m b u r s e m e n t  f r o m  t h e  s e c o n d  i n j u r y  fund, t h e  e m p l o y e r  m u s t
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e s t a b l i s h  (by w r i t t e n  r e c o r d s )  t h a t  t h e  e m p l o y e r  h a d  k n o w l e d g e  

o f  t h e  p e r m a n e n t  p h y s i c a l  i m p a i r m e n t  b e f o r e  t h e  s u b s e q u e n t  

i n j u r y  a n d  t h a t  t h e  e m p l o y e e  w a s  h i r e d  o r  r e t a i n e d  in e m p l o y m e n t  

a f t e r  t h e  e m p l o y e r  a c q u i r e d  t h a t  k n o w l e d g e .  E m p l o y e r  k n o w l e d g e  

s h a l l  b e  e s t a b l i s h e d  b v  w r i t t e n  r e c o r d s  e x c e p t  as follows;

(1) I n  c a s e s  of  p a r a l e q i a  o r  q u a d r i p l e q i a .

(2) I n  c a s e s  of  a m p u t a t i o n  of  foot, leg, a r m  o r  hand.

a n d

(3) W h e n  a n  e m p l o y e e  h a s  o m i t t e d  q u a l i f y i n g  

i n f o r m a t i o n  f r o m  e m p l o y e e ' s  r e s p o n s e  t o  a n  e m p l o y m e n t  

q u e s t i o n n a i r e  c o m p l e t e d  b v  t h e  e m p l o y e e  p r i o r  t o  t h e  s u b s e q u e n t  

i n j u r y .

(f) A n  e m p l o y e r  o r  h i s  c a r r i e r  s h a l l  n o t i f y  t h e  C o m m i s s i o n  

o f  L a b o r  o f  a n y  p o s s i b l e  c l a i m  a g a i n s t  t h e  s e c o n d  i n j u r y  f u n d  as  

s o o n  a s  p r a c t i c a b l e ,  b u t  i n  n o  e v e n t  l a t e r  t h a n  15_ (100) w e e k s  

a f t e r  t h e  e m p l o y e r  o r  h i s  c a r r i e r  h a v e  k n o w l e d g e  o f  t h e  i n j u r y  

o r  d e a t h .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  w i l l  i n c r e a s e  t h e  u s a g e  o f  t h e  s e c o n d  i n j u r y  fu n d  

b y  b e t w e e n  t h r e e  a n d  f o u r  t i m e s % a t f & . I t  w i l l  m i n i m i z e  t h e  

" a c c e p t a n c e  p e r i o d 1! H ceg a laia.- fH r th n in ...ft« fc* rai .  y
f i r *

X L I V .  L E G I S L A T I V E  T A S K  F O R C E

C O M M E N T S

A s  w e  a d d r e s s e d  e a c h  o f  t h e  p r o b l e m  ar e a s ,  a n u m b e r  of



the: w e r e  u-r-t forth’ as needing a legislatively oriented task 

f o r c e ^ t o  m o n i t o r  c h a n g e s  b e i n g  m a d e ^ a n d  t o  r e s o l v e  t h o s e  

p r o b l e m s  n o t  y e t  a d d r e s s e d .

R E C O M M E N D A T I O N

I m m e d i a t e  c r e a t i o n  o f  a t a s k  f o r c e  c o n t a i n i n g  

l e g i s l a t o r s ,  i n s u r a n c e  c a r r i e r s ,  m e d i c a l  c a r e  p r o v i d e r s ,  

a t t o r n e y s  ( f r o m  b o t h  s i d e s ) ,  r e h a b i l i t a t i o n  p e r s o n n e l ,  l a b o ~  

u n i o n s ,  e x e c u t i v e  a n d  a d m i n i s t r a t i o n  r e p r e s e n t a t i v e s ,  a n d  

e m p l o y e r s .  T h i s  t a s k  f o r c e  s h o u l d  f i r s t  a d d r e s s  t h o s e  p r o b l e m s  

w h i c h  h a v e  n o t  b e e n  a d d r e s s e d  b y  l e g i s l a t i v e ,  e x e c u t i v e ,  or  

a d m i n i s t r a t i v e  c h a n g e s  a n d  l a t e r  on, t h e y  s h o u l d  m o n i t o r  t h e  

e f f e c t  o f  t h e  c h a n g e s ^ b e i n g  m a d e .  O n l y  in t h i s  w a y  w i l l  w e  b e  

a b l e  t o  h o n e  t h e s e  p r o b l e m s  d o w n  t o  a w o r k a b l e  po i n t .

A C T I O N S  P R O P O S E D

E s t a b l i s h m e n t  o f  t h e  a b o v e  c o m m i t t e e  f o r t h w i t h .  

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  f u n c t i o n  o f  t h i s  c o m m i t t e e  is t o  a d d r e s s  p r o b l e m s .  

It5 c r e a t i o n  w i l l  do  a g o o d  d e a l  t o w a r d  s a t i s f y i n g  t h e  e m p l o y e r s  

^wh^o a r e  n o w  b e i n g  g o u g e d  b y  w o r k e r s 1 c o m p e n s a t i o n  p r e m i u m s  ..Jthat 

a r e  t o o  h i g h .  C o s t s  s h o u l d  b e  m i n i m a l .
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his argument by staling that any duct­
work which is not installed according 
lo specific guidelines has the potential 
of being installed improperly. Thus, to 
alleviate the installation problem, lie 
recommended that llicStateadopt—or 

"at least reference—SMACNA's /{VAC

   .
ing" stage from all of the testimony 
they received. Staff members of the 
Commission indicate that Vcrmculen 
made his point and that the State will 
more than likely adopt his recommen­
dations. We'll keep you posted on fur­
ther updates. □

Everything You Wanted to Know About the CAL SMACNA 
Workers Compensation Captive, But Were Afraid to Ask
By James Gul/one, CPCU, President CALSMACNA Business Insurance Ayncy. Inc.

In order to give 
you a full picture 
ol how the cap­
tive works, I 
need to digress 
for a bit and give 
you a synopsis 
of the inside 

workings ol the California Workers 
Compensation System. Once the inner 
workings of this system are laid before 
you, it will lie easy lo sec how the cap- 
live works to your advantage at every 
turn.
How  are my workers comp rales 
ca lcu la ted7
Every insurance company in the state 
is responsible for filing a UnitStatistical 
Rejiort with the Workers Compensa­
tion Insurance Rating Bureau (WCIRB) 
for every employer who has workers 
compensation insurance with them. 
This re|>ort contains (he premium and 
losses that the employer sustained dur­
ing the year broken down by rating 
class.

The rating class is one of 232 cate­
gories where one of your workers can 
be categorized in order to determine 
his workers compensation rate. A com­
mon category in our industry is Sheet 
Metal Work, Erection, Installation or 
Repair ($16 or more per hour), Code 
5542, rate $9.05.

By using three years worth of these 
statistics, the WCIRB determines by 
statistical analysis what rates are nec­
essary to pay claims and insurance 
company expenses for each, workers 
compensation ’ciass. for example, in 
the rate cfass 5542 mentioned above, 
the rate as of 1/1/86 was $6.66. As of 
7/1/87, that rate had climbed to $9.05, 
almost a 36 percent increase in a year 
and a half.

By contrast, the rate for roofers on 
1/1/86 was $30.33. By 7/1/87, it was 
$33.85 and had increased only a little 
less than 12 percent during the same 
year and a half.
Are the rates that the WCIRB pro­
mulgates the m in im um  rates that 
an  Insurance company can charge 
Cor workers compensation?
Yes. California is a minimum premium 
state. Companies can charge more 
than the minimum but they cannot 
charge less.

There is, however, a legal way for 
you to pay less and it involves the Unit 
Statistical Report that we mentioned. 
Not only is that rejwrt used lo set the 
minimum rates, it is also used to set an 
individual company's Experience Mod­
ification Factor (EMF).

If your account develops over 
$14,500 in premium using the mini­
mum rates, you automatically qualify 
for Experience Rating. By a set for­
mula, the WCIRB measures the num­
ber of claims you have, the claims you 
have over $2,000 and your premium.

If you are above average, your 
Experience Modification will be 1.00. 
II you are above average, your Ex­
perience Modification will be less than 
one. And if your claims are worse than 
average, your experience Modification 
will be greater than one.
So the Experience Modification 
Factor can affect my rates?
Very much. Let's say that you have a 
$200,000 payroll ol sheet metal work­
ers in the 5542 code which charges 
$9.05 for each $100 of payroll. The 
minimum rate that would be devel­
oped is $18,100. II this acount had a 
number of losses and the £x|ierience 
Modification Factor was 1.25, they 
would be charged $18,100 x 1.25 or 
$22,625.

If the account loss history was better 
than average and develojicd an Ex|>er- 
ience Modification Factor of .75, this 
account would be charged omy $13,575.

Obviously, the Experience Modifica­
tion Factor is very important. To my 
way of thinking, it is THE most impor­
tant factor in your workers' coui|>ensa- 
tion program for several reasons:
a) You can legally pay less for your 
workers’ compensation insurance 
than your competitor.
b) A consistently low Experience Mrxf- 
ilicalion Factor means you probably 
have a good safely program and you 
are reaping the benefits of that pro­
gram.
c) Unlike dividends—which arc not 
guaranteed—a good Experience Modi­
fication Factor at least guarantees your 
rates for that year.
d) You can have some control over 
your Experience Modification Factor, 
whereas it is very difficult to control 
your dividend. □
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Arthur Lyle Robson
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Fairbanks, Alaska 99709 

(907)479-6281

H o n o r a b l e  T i m  K e l l y ,  C h a i r m a n  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  
P. 0. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

H o n o r a b l e  D a v e  D o n l e y ,  C h a i r m a n  
H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e  
P. 0. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

RE: W o r k e r s '  C o m p e n s a t i o n  a n d  A c t i o n s  T a k e n  b y
U n i f i e d  F a i r b a n k s

E a c h  o f  y o u  a r e  a w a r e  t h a t  t h e  a p p a r e n t l y  u n m e r i t e d  i n c r e a s e  in 
W o r k e r s '  C o m p e n s a t i o n  p r e m i u m s  p r o d u c e d  a " v i g o r o u s "  r e a c t i o n  in 
F a i r b a n k s .  T h i s  is a s t a t u s  r e p o r t  t o  l e t  y o u  k n o w  h o w  t h e  T a s k  
Force, w h i c h  is w o r k i n g  on  r e c o m m e n d a t i o n s  to m a k e  to 
y o u r s e l v e s ,  is p r o c e e d i n g .  B e c a u s e  o f  c o n s i d e r a b l e  p r e s s u r e  b y  
l o c a l  l e g i s l a t i v e  r e p r e s e n t a t i v e s  t o  h a v e  o u r  w o r k  c o m p l e t e d  
to d a y ,  t h e  c o m m i t t e e  h a s  d i r e c t e d  me, as its C h a i r m a n ,  t o  at 
l e a s t  g e t  a r e p o r t  in, so  t h a t  y o u  w i l l  n o t  f e e l  t h a t  w e  h a v e  
l o s t  i n t e r e s t  i n  t h e  p r o c e e d i n g s .

T h e  o r i g i n a l  m e e t i n g  w a s  an all d a y  s e s s i o n  h e l d  o n  S a t u r d a y ,  
D e c e m b e r  12th. A t  t h i s  s e s s i o n ,  J a c k i e  M c C l i n t o c k ,  J a n  Hens o n ,  
J o h n  G e o r g e ,  a n d  m u l t i p l e  o t h e r  S t a t e  o f f i c i a l s  a p p e a r e d .  A  
s p i r a l  b o o k l e t  w a s  p r e p a r e d  w i t h  i n f o r m a t i o n  w h i c h  w a s  
d i s s e m i n a t e d  t o  t h e  m o r e  t h a n  160 a t t e n d e e s .  T h e  m e e t i n g  w a s  
c h a i r e d  b y  B o r o u g h  M a y o r  J u a n i t a  H e l m s .  I t  b r o k e  u p  i n t o  
c o m m i t t e e s  on  e a c h  of  t h e  m a j o r  areas, w h i c h  c o m m i t t e e s  m a d e  
r e c o m m e n d a t i o n s ,  a n d  t h e n  w e  r a n  o u t  of  time.

J u s t  a b o u t  h a l f  of t h o s e  w h o  h a d  b e e n  p r e s e n t  a t  t h e  f i r s t  
m e e t i n g  a p p e a r e d  a t  t h e  s e c o n d  m e e t i n g  on S a t u r d a y ,  D e c e m b e r  
19th. T h e  p u r p o s e  of  t h a t  m e e t i n g  w a s  to c o m p l e t e  t h e  b u s i n e s s
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s c h e d u l e d  f o r  t h e  f i r s t  m e e t i n g  a n d  w e  d i d  c o m p l e t e  it. W e  a l s o  
r e c e i v e d  a r e p o r t  f r o m  t h e  W C C A  g r o u p  i n  A n c h o r a g e ,  a n d  o n  a 
g o o d  n u m b e r  o f  p o i n t s  w e  a r e  in  a g r e e m e n t  w i t h  them. T h e r e  a r e  
a n u m b e r  of e x t r a  p o i n t s  w h i c h  w e  f e l t  s h o u l d  b e  c o n s i d e r e d  to 
m a k e  t h e  p r o g r a m  w o r k a b l e .  T h e  f i n a l  a c t i o n  a t  t h a t  m e e t i n g  w a s  
to c r e a t e  a T a s k  F o r c e  C o m m i t t e e  o f  24 p e r s o n s .  I i n c l u d e  a 
r o s t e r  o f  t h e  T a s k  F o r c e  C o m m i t t e e .  T h i s  T a s k  F o r c e  C o m m i t t e e  
m e e t s  o n  W e d n e s d a y  a f t e r n o o n s  f r o m  3: 0 0  t o  5 : 0 0  p.m. a n d  h a s  m e t  
on  D e c e m b e r  2 3 r d  a n d  30th, as w e l l  as J a n u a r y  6 t h  a n d  13th. A t  
o u r  s c h e d u l e d  m e e t i n g  on  J a n u a r y  20th, w e  w i l l  b e  c o m b i n i n g  t h e  
r e p o r t s  of t h e  v a r i o u s  g r o u p s ,  e v a l u a t i n g  t h e  c o m p r o m i s e  b e t w e e n  
v a r i o u s  i n t e r e s t s  a n d  a s s i g n i n g  t h e  e n t i r e  m a t t e r  f o r  d r a f t i n g  
in a l e g i s l a t i v e  format. A t  t h e  f o l l o w i n g  m e e t i n g  o n  J a n u a r y  
27th, w e  w i l l  m a k e  w h a t e v e r  c h a n g e s  a r e  n e c e s s a r y  in t h e  d r a f t  
so t h a t  it c a n  b e  f o r w a r d e d  t o  y o u  b y  F r i d a y ,  J a n u a r y  29th.

I h o p e  t h a t  t h i s  l e t t e r  w i l l  n o t  b e  u n t i m e l y ,  s i n c e  w e  h a v e  an 
e x c e l l e n t  c o m m i t t e e  o f  e m p l o y e r s ,  u n i o n  r e p r e s e n t a t i v e s ,  a n d  t h e  
w h o l e  p a n o p l y  of  p r o f e s s i o n a l s  w h o  w o r k  in t h e  area. T h e y  h a v e  
d e b a t e d  t h e s e  m a t t e r s  l o n g  a n d  h e a t e d l y .  W e  h a v e  c o m m i t t e e s  
t h a t  h a v e  d o n e  a n  a b s o l u t e l y  a m a z i n g  a m o u n t  o f  w o r k  i n c l u d i n g  
c o n s u l t a t i o n  w i t h  a n u m b e r  of o t h e r  s t a tes, r e s e a r c h  in t h e  l a w  
of o t h e r  s t a tes, a n d  b a d g e r i n g  t h e  l i v i n g  d a y l i g h t s  o u t  o f  b o t h  
o u r  o w n  W o r k e r s '  C o m p e n s a t i o n  p r o g r a m  a n d  t h e  D i v i s i o n  of 
I n s u r a n c e ,  f o r  Data. A s  y o u  w i l l  s e e  b y  m y  i n c l u s i o n  of t h o s e  
r e p o r t s  t h a t  a r e  w r i t t e n  (a b o u t  t w o - t h i r d s  o f  t h e  t o t a l  o f  
r e p o r t s ) , a t r e m e n d o u s  a m o u n t  o f  time, e n e r g y  a n d  r e s e a r c h  has 
g o n e  i n t o  t h i s .  I d o  n o t  feel t h a t  t h e  c o m m i t t e e  c a n  g i v e  y o u  a 
d e c e n t  t h o r o u g h l y  f o u g h t  out, a n d  t h o u g h t  out, r e p o r t  at a n  
e a r l i e r  m o m e n t .  O n  t h e  o t h e r  h a nd, I c e r t a i n l y  d o n ' t  w a n t  to 
s e e  t h e  m a n y  h o u r s  o f  m e e t i n g  a n d  r e s e a r c h  i g n o r e d  b e c a u s e  it is 
l a t e r  t h a n  t h e  W C C A  r e c o m m e n d a t i o n  ( t h o u g h  b e i n g  e a r l i e r  t h a n  
t h e  G o v e r n o r ' s  T a s k  F o r c e  r e c o m m e n d a t i o n ) .

T h e  T a s k  F o r c e  C o m m i t t e e  h a s  s u b c o m m i t t e e s ,  a s  y o u  c a n  s e e  f r o m  
t h e  a t t a c h m e n t s .  O f  t h e  24 m e m b e r s  (it e x p a n d s  o n e  o r  t w o  e a c h  
w e e k ) , a l m o s t  a l l  h a v e  a t t e n d e d  all of t h e  m e e t i n g s .  I c a n n o t  
g i v e  e n o u g h  p r a i s e  t o  t h e  h a r d  w o r k  a n d  e n t h u s i a s m  t h a t  t h e  T a s k  
F o r c e  C o m m i t t e e  m e m b e r s  h a v e  p u t  in, a n d  it is m y  f e r v e n t  h o p e  
t h a t  y o u  w i l l  b e  a b l e  to r e c e i v e  t h e i r  i n p u t  b e f o r e  a c t i o n  is
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t a k e n .  T h e y  w i l l  m a k e  r e c o m m e n d a t i o n s  f o r  l e g i s l a t i v e  c h a n g e s ,  
a s  w e l l  as r e g u l a t i o n s  t o  b e  a d o p t e d ,  a n d  I b e l i e v e  t h e r e  w i l l  
b e  s o m e  s t r u c t u r a l  c h a n g e s  r e c o m m e n d e d  also. I n  g r e a t  m e a s u r e ,  
t h e y  w i l l  c o i n c i d e  w i t h  t h e  W C C A  r e c o m m e n d a t i o n  a n d  a g a i n  as a 
g e n e r a l  s t a t e m e n t ,  t h e y  w i l l  s i m p l y  g o  i n t o  p r o b l e m s  n o t  
a d d r e s s e d  b y  W C C A  a n d  t h e  r e g u l a t i o n  i n  a d m i n i s t r a t i v e  f i e l d s .

I f  t h e r e  is a n y  c h a n c e  t h a t  w e  a r e  m i s s i n g  t h e  b o a t  b y  t h e  
s c h e d u l i n g  I h a v e  o u t l i n e d ,  p l e a s e  c a l l  m e  ( c o l l e c t  if 
n e c e s s a r y )  as q u i c k l y  a s  p o s s i b l e ,  a n d  w e  w i l l  a r r a n g e  t o  w o r k  
e v e n i n g s  t o  c o m p l e t e  o u r  r e c o m m e n d a t i o n s .

S i n c e r e l y  yo u r s ,

rney

A L R / s j

Enc.

cc: A l l  m e d i a
U n i f i e d  F a i r b a n k s  T a s k  F o r c e  m e m b e r s  
A l l  F a i r b a n k s  l e g i s l a t o r s
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Good morning,  and welcome to y o u r  seminar on Workers'  Compensation.

The attached agenda is a revision that will take the place o f  the agenda in 
your  bound reference book.

Some o f  the identif ication badges  have been color c oded;  a yellow dot
indicates one o f  our  speakers  or panelists,  and a blue dot indicates Unified
Fairbanks or  Chamber o f  Commerce personnel .

Attached to this sheet ,  you will f ind the names and addre.-ses o f  our
speakers and panelists.

Also attached,  you will f ind the list o f  questions that were pre-submitted 
by  you,  dur ing the registration,  which are addressed to Ms. McClintock 
and Mr. George.

Some time during the morning,  we will pass out the list o f  all the
attendees'  names and addresses ,  as well as the position,  i f  we receive  it,  
that WCCA has just formulated in Anchorage.  This should assist us in our  
deliberations during the afternoon session.

The rolls and cof fee are furnished without additional charge  as a part  o f  
the admission fee.  There is an "honor  table" set up in the refreshment 
area that contains milk, soft  dr inks ,  and juices.  These items are f or  sale
at $1.00 per  item. There  is a dish that you can put your  money in as you
take anything from the tray.

Please make sure that you wear your  I .D.  badge when you go to the
luncheon buf fet .  This indicates you have paid for  the luncheon.

At the completion o f  the seminar,  there will be a box  b y  the door .  Would 
you please put your  badges  in the box  as you leave for the day.

Thank you for  participating in what we feel is a ve r y  important discussion 
on Workers'  Compensation.  We hope you will enjoy the program.

Sincerely,

UNIFIED FAIRBANKS

Charles P. Rees,  President

CPR: jal:  UF7

Att ichments

P.O. Box 60389 Fairbanks, Alaska 99706 * (907) 456-7986



A G E N D A

MODERATOR: Mayor Juanita Helms, Fairbanks North S tar Borough 

7:45 - 8:00 a.m. Registration - Rolls and Coffee - Gold Room

8:00 - 9:00 a.m. Speakers: Jacque McClintock, Director of Division of W orkers’
Compensation and Jan  Hansen, Chief of Adjudication.
Topic: What is W orkers’ Compensation Law? Is it Federal or State?

9:00 -10:15 a.m. Shelby Nuenke-Davison, W orkers’ Compensation Defense Lawyer
Topic: The basic legal aspects of Workers’ Compensation will be
discussed including: burden of proof, liability for aggravations and pre­
existing conditions, types and computation of benefits, and the last 
injurious exposure rule.

10:15 -11:00 a.m. Ann Brown, Attorney
Topic: Requirements for Second Injury Fund Contributions.

11:00 - 12:00 p.m. Panel Discussion on Problems Areas of W orkers’ Compensation

Chancy Croft Attorney
Vince Gollogly Rehab Counselor, Northern Rehab
Dr. Kurt D. Merkel Orthopedic Surgeon
Earl Romans Interior Manufacturers’ Association
Peter Kelley Insurance Broker
Steve Thompson Workers’ Compensation Board
A1 Veazy Alaska General Contractors

All guest speakers will be invited to join in panel discussion.

12:00 - 12:15 p.m. Break

12:15- 1:30 p.m. Lunch
Luncheon Speaker: Mr. John George, Director, Division of Insurance, 
State of Alaska.
Topic: How workers’compensation rates are computed. Question and 
Answer Period.

1:30 - 2:45 p.m. Divide into individual groups to formulate action plans on the workers’
compensation structure specifically aimed at Legislative Changes.

2:45 - 3:00 p.m. Break

3:00 - 4:00 p.m. Combined meeting to hear reports by the different groups 3nd to
formulate and agree on a final action plan for Legislative Action to 
implement necessary changes.

As a follow up to the Seminar, a Task Force may be appointed. If you are
interested in being considered for the Task Force, please contact Mayor
Helms, Lois Payton, or Chuck Rees.

Reference Notebook: All attendees will be provided a reference notebook which they can 
utilize in business for training additional management and staff. It will include any materials 
provided by speakers and reference material on the W orkers’ Compensation Law.
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Following is  the list o f  names and a d d re sse s  o f  the speakers  and panel members 
fo r  the W orkers ' Com pensation Seminar, D ecem ber 12, 1987.

M ODERATOR:

Mayor Juanita Helms 
Fairbanks North Star B orou gh  
P .O .  B o x  1267 
F a irba n k s , AK 99707 
452-4761

SPEAKERS:

1 Ms. Jacque  M cC lin tock , D irector  
Division o f  W orkers ' Compensation 
State o f  Alaska
P .O .  B ox  1149 
Juneau , AK 99802 
465-2790

2 Ms. Jan H ansen, A d ju d ica tor  
D ept, o f  W orkers ' Compensation 
State o f  Alaska
P .O .  B ox  7-019 
A n c h o r a g e ,  AK 99510 
264-2424

3 Ms. S h e lb y  N u en k e -D av ison  
A tto rn e y  at Law
2525 B lu e b e r r y ,  Suite 102 
A n c h o r a g e ,  AK 99503 
276-6555

1 Ms. Ann B row n
H u g h es ,  T h o r s n e s s ,  Gantz,
Powell, & B ru n d in  
590 U n ivers ity  A v en u e  
F a irban k s , AK 99701 
479-3161

i Mr. John G e o rg e ,  D irecto r  
D ivision  o f  In su ra n ce  
State o f  A laska 
Pouch  D
Juneau , AK 99811 
465-2515

PANELISTS:

1 Mr. C hancy  C roft  
A ttorn ey  at Law
613 Cushman, Suite 210 
Fairbanks, AK 99701 
456-8777

2 Dr. V ince G ollog ly  
N orthern Rehabilitation 
232 Second S t . Graehl 
Fairbanks, AK 99701 
451-0544

3 Mr. Peter Kelley 
Cathart Ltd.
520 5th A v e . ,  Ste. 323 
Fairbanks, AK 99701
451-6863

4 Dr. Kurt Merkel 
Fairbanks Clinic 
1867 A irp or t  Way 
Fairbanks, AK 99701
452-1761

5 Mr. Earl Romans
ABI -  Alaskan B attery  In c .  
157 Old R ich ard son  Highway 
Fairbanks, AK 99701 
452-2002

1 Mr. Steve Thom pson 
M & O Auto Parts 
P .O .  B ox  2033 
F airbanks, AK 99707 
452-3911

r Mr. A1 V eazy  
Lakloey, In c .
1216 R angeview  Road 
North Pole, AK 99705 
488-7212

P.O. Box 60389 Fairbanks. Alaska 99706 • (907)456-7986
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QUESTIONS FOR JACQUE McCLINTOCK

1) Concern about necessary and sufficient public access to complete and 
current listings of job description definitions and accompanying 
workers compensation insurance rates.

2) Concern about the adverse economic impact on this state. Where 
opportunities for local contractors are becoming less and less p ro f it ­
able, we're killing the incentive for our own business.

3) If a claim was filed, at the time of the incident, that would have a
long term effect, how soon should someone reopen their claim and 
what are the limitations? For example: a hip in jury  that might not
show full damage until later.

4) How does the number and type of claims directly relate to insurance 
premiums?

5) What are the legal problems with the organization of "Contractor's 
Workman's Comp. Co-Op" State wide to cover Alaska workers, paid 
into at rates established by the Co-Op, which would be all Alaskan 
Contractors?

6) Can limits be established by average of five year income, to establish 
weekly payments?

7) Can changes be made to require the employee to pay half of or all of 
the rate for the insurance to cover his welfare, and give the 
employee option of being covered or not being covered at the 
employees expense?

8) Can a State Workman's Comp. Fund be established and workers and 
contractors pay into it?

9) What is the legal background for Workman's Comp.?

10) When there is no comparable industry  in the state, how are rates 
established?

11) Why does NCCI (National Council of Compensation Insurance) rate 
Alaska work experience heavier than other states?

12) Why are W. C. benefits based on the two preceeding years prior to 
the claim instead of the current work period?

13) Who monitors claimants and services rendered for rehabilitation?

P.O. Box 60389 Fairbanks, Alaska 99706 • (907) 456-7986
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14) Why the disparity in published figures of weekly benefit payments? 
(See attachment 1 from AJC written by Workman's Comp. Committee, 
stating 200% and attachment 2 from Employee W. C. Handbook, pub­
lished by Alaska Dept, o f Labor, W. C. Division stating 80% maxi­
mum. )

15) What can be done to establish fraud investigation?

16) How can out of State contractors be monitored to assure that when 
performing in Alaska they are paying Alaskan W. C. rates?

17) Can a proposal be made by a group like Unified Fairbanks be acted 
upon by the State without it going through the legislative process 
and being watered down?

18) Why doesn't someone enforce a penalty on those who cheat as far as 
rates and codes?

19) Why isn't cost based on hourly bases instead of per $100? Hourly 
would be much more fair.

P.O. Box 60389 Fairbanks, Alaska 99706 • (907) 456-7986
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QUESTIONS FOR JOHN GEORGE

1) When one employee is cross-utilized in more than one job capacity, 
why is the percentage of Workman's Comp, calculated at a higher 
rate, instead of calculating the percentage of time worked in each 
capacity and calculating Workman's Comp, accordingly?

2) How can a person doing one job function be trained for another 
function without having the higher rate apply?

3) Better rates should be available for low risk individuals, as well as
low risk jobs: Some people are just innately, consistently more
careful than others.

4) Better rates should be available for low risk businesses. It's unfair 
to charge businesses a standard industry  rate, set in more dangerous 
circumstances than the businesses being considered "similar".

5) What must be done to bring the rates down to give our contractors a 
competitive edge?

6) What should we look for in an insurance binder?

7) What changes must be made to get reasonable rates?

8) Wouldn't it save oaperwork, time, and money to have a deductible as 
under most other medical insurance policies?

9) Why couldn't large premiums be paid monthly or quarterly instead of 
annually?

10) Couldn't low risk no n-profit  organizations join an insurance trust and 
pay on a reimburseable basis?

11) When an employee's duties fall under more than one classification, 
why are we charged at the higher rate classification rather than 
according to the percentage of time devoted to each class?

12) How are claims paid? According to classification claimant worked 
under and wages paid to claimant?

13) Why am I required to cover a sub-contractor when he is a sole pro­
prietor, and he doesn't carry his own coverage? When, up to last 
year, a sole owner could not even get coverage?

14) Can audit results be appealed? If  so, where? If  not, why not?

P.O. Box 60389 Fairbanks, Alaska 99706 • (907)456-7986
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AGENDA

BREAKFAST SERVING 7:45 a.m.

CALL TO ORDER 8:15 a.m.

DISCUSSION OF WCCA RECOMMENDATIONS 

DISCUSSION OF SEMINAR RECOMMENDATIONS 

Insurance 

Legal 

Medical 

Employers 

Employees

FIN A LIZA TIO N  OF RECOMMENDATIONS 

APPOINTMENT OF FOLLOW UP COMMITTEE 

ADJOURN

P.O. Box 60389 Fairbanks, Alaska 99706 * (907)456-7986
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December 14, 1987

Dear Seminar Participants:

We should all feel ve ry  proud of the participation we had at the Workers 
Comp Seminar and for the positive way that we ended up with recommenda­
tions for possible changes. A copy of those recommendations are attached 
to this letter.

You will also find an agenda for this coming Saturday's meeting. As you 
can see from the agenda, we hope to resolve these questions, to make 
definite recommendations and to appoint a follow-up task force to pursue 
the implementations of those recommendations.

It is ve ry  important that you R .S .V .P .  456-7986 by Thursday at 5 p.m. 
whether or not you are going to attend Saturday morning's seminar. The 
charge will be $12.00 for the buffet breakfast and for the coffee service. 
If  you do not want breakfast, it will be $4.50 for coffee. These prices 
cover our room fee. There also will be the honesty cart filled with milk, 
soda pop, etc.

If  we can get a good reading by Thursday at 5:00 p .m ., we can plan the 
room size a lot better and not have the crowded conditions or the stu ffy  
air that we experienced last Saturday. We had approximately 30 people 
sign up at the door that we had not anticipated. It was too late to change 
the room configuration to accommodate the extra people.

We did not receive a recommendation from the medical participants and we 
hope, upon receipt of this letter, that they will come together and have 
some recommendations ready for presentation at Saturday morning's meet­
ing.

We started the job, now let's finish it.

Sincerely,

UNIFIED FAIRBANKS

Charles P. Rees, President

CPR:mc: WCS: sp

P.O. Box 60389 Fairbanks, Alaska 99706 • (207)456-7986



E M P L O Y E E S

F a c i l i t a t o r :

J i m  C a r r o l l

1. W o r k e r s 1 C o m p e n s a t i o n  Ra t e s .

C h a n g e  t h e  r a t e s  t o  b y  t h e  h o u r  i n s t e a d  o f  b y  t h e  dollar. 
A t  t h e  p r e s e n t  t i m e  w i t h  r a t e s  s e t  b y  t h e  d o l l a r  e v e r y o n e  w a n t s  
t o  h i r e  as c h e a p  as p o s s i b l e  s o  t h e y  m a y  n o t  a l w a y s  g e t  q u a l i f i e d  
p e o p l e  t o  s a v e  o n  i n s urance.

2. R e h a b i l i t a t i o n .

W o u l d  l i k e  t o  s e e  e m p l o y e e  g e t  t o  d e t e r m i n e  w h e t h e r  h e / s h e  
w a n t s  s e t t l e m e n t  o r  r e h a b i l i t a t i o n .  A t  t h e  p r e s e n t  t i m e  
r e h a b i l i t a t i o n  is m a n d a t o r y  a n d  e m p l o y e e s  a r e  p u t  i n t o  a s y s t e m  
t h e y  c a n ' t  g e t  o u t  of.

I f  e m p l o y e e  d e c i d e s  t o  t a k e  r e h a b i l i t a t i o n ,  s u g g e s t  
r e t r a i n i n g  at  p r o m p t  w a g e  c o m p a r a b l e  o c c u p a t i o n  s o  e m p l o y e e  w o u l d  
n o t  l o s e  i n c e n t i v e  t o  work.

If R e h a b  a n d  e m p l o y e e  c a n n o t  c o m e  t o  a g r e e m e n t  on job t h a t  
e m p l o y e e  w i l l  a c c e p t  t h e n  t h e r e  s h o u l d  b e  a n  o p t i o n  t o  b e  a b l e  to 
b e  c a s h e d  out.

3. W o r k e r s 1 C o m p e n s a t i o n  P a y m e n t s .

W o u l d  l i k e  t o  s e e  p r o m p t  p a y m e n t  o n  a n  i n j ury. S o m e t i m e s  
p a y m e n t  h a s  b e e n  d e l a y e d  as m u c h  a s  6 w e e k s ,  t h i s  c a u s e s  
h a r d s h i p  f o r  t h e  e m p l o y e e  w h o  c a n n o t  w o r k  a n d  h a s  n o  m o n e y  
e i t h e r .

L E G A L

F a c i l i t a t o r  

A r t  R o b s o n

1. P r i o r i t i e s .

A  r e a l i g n m e n t  o f  p r i o r i t i e s  w h i c h  m u s t  b e  e x e c u t i v e  in 
n a t u r e  t o  c a u s e  t h e  A t t o r n e y  G e n e r a l  t o  e x p e n d  s o m e  p e r c e n t u m  o f  
h i s  o r  h e r  b u d g e t  on  p r o s e c u t i o n  o f  m a t t e r s  in  w h i c h  t h e  
e m p l o y e r s  h a v e  e i t h e r  n o  i n s u r a n c e  o r  i n s u r a n c e  t h a t  is n o t  
c o r r e c t ;  t h a t  is n o t  at  t h e  A l a s k a  rate, so  y o u r  p r o b a b l y  n o t  
g o i n g  t o  g e t  p a i d  a t  t h e  A l a s k a  rate, o r  i n  w h i c h  t h e  e m p l o y e e  is 
c o m m i t t i n g  f r a u d  b y  d r a w i n g  c o m p e n s a t i o n .



2. C e r t i f i c a t e  o f  I n s u r a n c e .

R e q u i r e  a f i l i n g  of a p a r t i c u l a r  f o r m  o f  a C e r t i c a t e  o f  
I n s u r a n c e  (we d i s c u s s e d  w h e t h e r  p o l i t i c a l  s u b d i v i s i o n s  of t h e  
s t a t e  s h o u l d  g e t  this) t h e  o n l y  t h i n g  w h e r e  a n y b o d y  w h o  is a n  
e m p l o y e r  h a s  t o  g e t  a n y t h i n g  is a b u s i n e s s  l i cense, m a y b e  t h a t s  
t h e  v e h i c l e  t h a t  y o u  h a v e  to u s e  t o  r e q u i r e  t h a t  it b e  f i l e d  a n d  
f o r w a r d e d  t o  D e p a r t m e n t  o f  L a b o r  w h o  f o r w a r d s  a c o p y  t o  t h e  
I n s u r a n c e  C o m p a n y .  T h e  f o r m  s h o u l d  b e  d e s i g n e d  t o  c o v e r  all t h e  
l o o p h o l e s ,  ie. y e s  w e  p a i d  A l a s k a  R a t e s ,  h e r e s  t h e  e s t i m a t e d  
a m o u n t  of  t h e  p a y r o l l ,  etcetera.

3. A t t o r n e y  Fees.

S t a t e  r e g u l a t e s  t h e  c l a i m a n t ' s  a t t o r n e y  f e e s  a n d  s e t s  t h e m  
m i n i m a l l y ,  t h a t s  w h y  a p p r o x i m a t e l y  f i v e  a t t o r n e y s  in t h e  s t a t e  
w i l l  t a k e  c o m p e n s a t i o n  c a s ^ s  a n d  t h e  r e s t  won't. T h e  d e f e n s e  
s i d e  is u n r e g u l a t e d  o r  r e g u x a t e d  b y  t h e  market, its w h a t e v e r  t h e y  
c a n  c h a r g e .

R e q u i r e  a f o r m  by  w h i c h  t h e  c o u r t  or  s o m e  agency, p r o b a b l y  
t h e  B o a r d  m a k e  s o m e  k i n d  of d e t e r m i n a t i o n  on a f a i r  fee for e a c h  
side.

4. T i m e  L i m i t  on T e m p o r a r y  T o t a l  D i s a b i l i t y ,  TTD.

E n c o u n t e r e d  p r o b l e m s  d u e  to t r e a t m e n t s  t h a t  h a v e  t o  be  g i v e n  
f o r  c e r t a i n  t y p e s  of i n j u r i e s  a n d  c l a i m a n t s  a r e  g o i n g  t h r o u g h  
r ehab, t i m e  l i m i t s  w i l l  h a v e  to  b e  s e t  o u t  to  a b o u t  t w o  and a 
h a l f  to  t h r e e  years, w h i c h  is l o n g e r  t h a n  it s h o u l d  b e  set if 
t h e s e  p r o b l e m s  a r e  n o t  a factor. W e  d i d  not c o m e  u p  w i t h  any 
s u g g e s t i o n s  o r  s o l u t i o n s  a n d  r e a l i z e  t h i s  s t i l l  n e e d s  to b e  
a d d r e s s e d .

5. H e a r i n g  C a l a n d e r .

H e a r i n g s  s h o u l d  b e  w i t h i n  o n e  m o n t h  o f  d e c i s i o n  t h a t  o n e  is 
n e e d e d .  M o r e  H e a r i n g  O f f i c e r s  w i l l  b e  r e q u i r e d .  A l s o  o p i n i o n  
s h o u l d  b e  s u b m i t t e d  in t e n  d a y s  i n s t e a d  o f  t h i r t y  days, t h i s  w i l l  
a l s o  r e q u i r e  m o r e  H e a r i n g  O f f i c e r s .

6. P r o c e d u r a l  M a t t e r .

A f t e r  f i n i s h i n g  h e a r i n g  on a c ase, t a k e  y o u r  v o t e  a t  t h a t  
t i m e  if i t s  a t  a l l  p o s s i b l e ,  (if y o u  d o n ' t  h a v e  t o  r e a d  a m a s s  o f  
m e d i c a l  r e c o r d s  o r  s o m ething) , t r y  t o  t a k e  t h e  v o t e  t h e n  in 
i n t e r e s t  o f  t i m e  e f f i c i e n c y .



E M P L O Y E R

F a c i l a t a t o r : 

J a n  S t e e l e

1. T e m p o r a r y  P a r t i a l  D i s a b i l i t y ,  (TPD's).

T h e r e  s h o u l d  b e  a c a p  o n  t h i s  as it g o e s  o n  f o r e v e r  u n l e s s  
y o u  f o r c e  t h e m  i n t o  a r a t i n g  a n d  g e t  e i t h e r  a s e t t l e m e n t  o r  so m e  
k i n d  o f  a p e r c e n t a g e  t o  p a y  o u t  on t h e s e  p e o p l e  t h a t  y o u  c a n  li v e  
w i t h .  I t  w a s  d e c i d e d  t h a t  t h e  T P D  r i g h t  n o w  l o o k e d  m o r e  l i k e  a 
r e t i r e m e n t  p r o g r a m  t h a n  b e n e f i t  pro g r a m .

2. M e d i c a l  E v a l u a t i o n s / D o c t o r s .

T h e  f a c i l i t a t o r s  w e r e  q u e s t i o n i n g  t h e  d o c t o r s '  o p i n i o n s  and 
s o m e  o f  t h e s e  t h i n g s  a r e  in place, b u t  t h e y ' d  l i k e  t o  s e e  m o r e  
t e e t h  p u t  i n t o  them. R i g h t  n o w  t h e  d o c t o r s  c a n  b e  s e l e c t e d  by 
t h e  p a t i e n t ,  y o u  t h e n  as as t h e  e m p l o y e r  c a n  h a v e  an i n d e p e n d e n t  
m e d i c a l  e v a l u a t i o n ,  b u t  t h e n  w h o  is t h e  t i e  b r e a k e r  if t h e s e  
t h i n g s  a r e  d i f f e r e n t ?

P o s s i b l y  t h e r e  b e  a l i s t  of  d o c t o r s  o r  a t i e  b r e a k e r  
a p p o i n t e d  b y  t h e  state.

3. V o l u n t a r y  L o s s  C o n t r o l .

W e ' d  l i k e  t o  s e e  t h e  f u n d i n g  r e s t o r e d  a n d  r e a l l y  p l u g g e d  up 
o n  t h e  s t a t e  p r o g r a m  f o r  v o l u n t a r y  l o s s  c o n t r o l ,  e v e r y t h i n g  is in 
p l a c e  r i g h t  n o w  b u t  t h e  f u n d i n g  h a s  b e e n  c u t  a n d  e v e r y  one of  t h e  
e m p l o y e r s  f e l t  t h a t  t h i s  w o u l d  be  a n  e x c e l l e n t  b e n e f i t  to  h a v e  
m o r e  p e o p l e  o u t  t h e r e  a s s i s t i n g  us in  t h e  l o s s  c o n t r o l .

4. M a n d a t o r y  R e v i e w  - I n s u r a n c e .

W e  w o u l d  l i k e  t o  s e e  a m a n d a t o r y  r e v i e w  o f  t h e  i n s u r a n c e  
d e p a r t m e n t  a n y t i m e  t h e r e  is g o i n g  t o  b e  a n  i n c r e a s e .  W e  w a n t  an 
i n d e p e n d e n t  e v a l u a t i o n  so t h e s e  p e o p l e  h a v e  t o  j u s t i f y  a n y t i m e  
t h a t  t h e r e  is a n  i n c r e a s e .  T h i s  w a s  d o n e  in T e x a s .  Dr. M e r k e l  
w a s  t a l k i n g  a b o u t  it ea r l i e r ,  t h e y  c r i e d  t h a t  t h e y  w e r e  l o s i n g
m o n e y  r i g h t  a n d  left; w h e n  t h e  i n d e p e n d e n t  a u d i t  w a s  f i n a l l y  d o n e
t h e y  s a w  t h a t  t h e y  w e r e  m a k i n g  a h e l l a t i o u s  a m o u n t  of  p r o f i t  
i n s t e a d .  W e  w o u l d  l i k e  t o  s e e  t h i s  p u t  i n  p l a c e  a n d  d o n e  on  an 
a n n u a l  b a s i s .

5. I n s u r a n c e  B r o k e r i n g  - S t a t e

S o m e  e m p l o y e r s  f e l t  t h a t  it m i g h t  b e  a g o o d  i d e a  t h a t  t h e  
s t a t e  e n t e r  i n t o  t h e  i n s u r a n c e  b r o k e r i n g  b u s i n e s s .  I f  y o u  m a k e  
it  a  l i t t l e  b i t  c o m p e t i t i v e  o u t  t h e r e  m a y b e  s o m e  of  t h e  r a t e s  
w o u l d  c o m e  d o w n .  T h e  S t a t e  of A r i z o n a  is a g o o d  e x ample.



6. A u d i t  - I n s u r a n c e  C o m p a n i e s

W e  w o u l d  l i k e  a n  i n d e p e n d e n t  a u d i t  of all the i n s u r a n c e  
c o m p a n i e s  t h a t  p r o v i d e  i n s u r a n c e  in t h e  S t a t e  of A l a s k a ,  w h e t h e r  
t h e y  r e s i d e  h e r e  in A l a s k a  o r  w h e t h e r  t h e y  j u s t  s e l l  i n s u r a n c e  to  
A l a s k a n  c o m p a n i e s .  A g a i n  m a k e  t h e m  j u s t i f y  a n y  r a t e  i n c r e a s e s  
t h a t  t h e y  m a y  h ave.

7. B e n e f i t  O f f s e t

A t  t h i s  t i m e  I d o n ' t  b e l i e v e  t h e r e  is a b e n e f i t  offset. So 
if s o m e b o d y  is r e c e i v i n g  c o m p e n s a t i o n  a n d  s a y  t h a t  t h e y  h a v e  Bl u e  
C r o s s  on  t h e  s i d e  o r  s o m e t h i n g  li k e  t h a t  t h e y  w o u l d  l i k e  t o  see 
s o m e  s o r t  of b e n e f i t  o f f s e t  so t h i s  d o e s n ' t  b e c o m e  s u c h  a 
l u c r a t i v e  b u s i n e s s  to b e  in; t h i s  b e i n g  o n  c o m p e n s a t i o n .  T h i s  
w o u l d  a l s o  i n c l u d e  r e t i r e m e n t  p r o g rams, m a y b e  e v e n  a s e c o n d  job 
w h i l e  o n  c o m p e n s a t i o n  o r  o t h e r  i n c o m e s  c o m i n g  f r o m  i n s u r a n c e  
c o m p a n i e s  p e r t a i n i n g  t o  t h e  a c c i d e n t .  T h e r e  is S o c i a l  S e c u r i t y  
O f f s e t s .

8. A l a s k a  C o m p e n s a t i o n  Rates.

O n e  o f  t h e  e m p l o y e r s  b r o u g h t  u p  t h a t  h e  w o u l d  l i k e  t o  see 
t h e  s t a t e  o r  a n  i n d e p e n d e n t  a u d i t o r  i n v e s t i g a t e  t h e  d o l l a r s  t h a t  
w o u l d  b e  s a v e d  b y  t h e  e m p l o y e r s  by  l o w e r i n g  t h e  A l a s k a  M a x i m u m  
C o m p e n s a t i o n  R a t e  t o  a f i g u r e  c l o s e r  to t h e  n a t i o n a l  a v erage, to 
r e e v a l u a t e  w h a t  o u r  c o m p e n s a t i o n  r a t e  is s e t  o n  a n d  see j u s t  w h a t  
e x a c t l y  w e  w o u l d  s a v e  if w e  e v e n  k n o c k e d  it d o w n  further. 
C o m p e n s a t i o n  r a t e s  c o u l d  b e  b a s e d  on c u r r e n t  w a g e s  a t  t h e  t i m e  of 
t h e  i n j u r y  a n d  a d j u s t m e n t  f o r  p e o p l e  u n d e r  18 w h o  a r e  d e p e n d e n t s ,  
l i k e  c o l l e g e  s t u d e n t s  w h o  a r e  l i v i n g  at h ome, w h o  m a y  n o t  h a v e  
t h e  s a m e  i n c o m e  r e q u i r e m e n t s  as others, if t h e r e  c o u l d  p o s s i b l y  
b e  a n  a d j u s t m e n t  f o r  d e p e n d e n t s  t h a t  h a v e  o t h e r  s o u r c e s  of 
inco m e .

9. W a g e s  - C u r r e n t / F u t u r e .

G e t  s o m e  k i n d  o f  a f o r m u l a  t o  l o o k  a t  w h a t  t h e  d i f f e r e n c e  in 
t h e  b e n e f i t  s t r u c t u r e  w o u l d  b e  if it w a s  b a s e d  o n  c u r r e n t  o r  
f u t u r e  w a g e s ,  a n d  s e e  w h a t  k i n d  o f  a s a v i n g s  t h e r e  w o u l d  be.

10. F r a u d u l e n t  C l a i m s .

S o m e  t e e t h  p u t  i n t o  wor.~.us' c o m p  law. E i t h e r  t h e r e  is a 
f i n e  i n  p l a c e  i f  y o u r  d i s c o v e r e d  t o  h a v e  s u b m i t t e d  a f r a u d u l e n t  
c l a i m ,  a n d  t h i s  s h o u l d  b e  f o r  all p a r t i e s  i n v o l v e d .  D o c t o r s  and 
a t t o r n e y s  w h o  m a y  h a v e  d e c i d e d  t h a t  it w o u l d  b e  a g o o d  w a y  for 
t h e  s t a t e  t o  m a k e  m o n e y .

M a n d a t o r y  e m p l o y e r  c o n t a c t  p r i o r  t o  t h e  d o c t o r  i s s u i n g  his 
o p i n i o n  o f  w h e t h e r  o r  n o t  t h i s  p e r s o n  is o r  s h o u l d  b e  p l a c e d  on 
c o m p e n s a t i o n .  S o  d o c t o r  h a s  m o r e  t h a n  j u s t  c l a i m a n t s  i n f o r m a t i o n  
t o  b a s e  h i s  e v a l u a t i o n  on.



W O R K E R S '  C O M P E N S A T I O N  S E M I N A R  
D E C E M B E R  12, 1987

R E C O M M E N D A T I O N S

I N S U R A N C E

F a c i l a t a t o r s :

G o r d o n  D e p u e  
K e v i n  J. K r a u k l i s

1. H o w  t o  e n f o r c e  t h e  A l a s k a  S t a t u t e s  f o r  W o r k e r s '  C o m p e n s a t i o n  
a t  A l a s k a  r a t e s  o n  c o n t r a c t o r s  t h a t  c o m e  in f r o m  o u t  o f  s t a t e  and 
b r i n g  t h e i r  p a y r o l l  w i t h  t h e m  t o  p e r f o r m  A l a s k a  jobs.

C e r t i f i c a t e  o f  I n s u r a n c e  s t a t e s  t h a t  w o r k e r s '  c o m p e n s a t i o n  
p o l i c y  is in f o r c e  a n d  q u a l i f i e s  u n d e r  A l a s k a  S t a t u t e s .  A d d  
w o r d i n g  t h a t  s a y s  t h a t  t h i s  is a p u b l i c  m o n e y  p r o j e c t  a n d  
c e r t i f i c a t i o n  of  i n s u r a n c e  is in p l a c e  a t  A l a s k a  r a t e s  w i t h  
A l a s k a  b e n e f i t s .  A  c o p y  o f  t h a t  g o e s  to t h e  i n s u r a n c e  c o m p a n y  
w h o  o u g h t  t o  b e  i n t e r e s t e d  in c o l l e c t i n g  A l a s k a  r a t e s  o n  t h a t  
p a y r o l l .  A l s o  n o t i f i c a t i o n  t o  i n s u r a n c e  c o m p a n y  o f  a m o u n t  of 
p a y r o l l .

W e  s h o u l d  e x t e n d  t h e  p e n a l t y  t h a t  a p p l i e s  t o  p e o p l e  w h o  h a v e  
no  w o r k e r s '  c o m p e n s a t i o n  w h i c h  is $ 1 , 0 0 0  p e r  w e e k  o r  $ 5 0 , 0 0 0 . 0 0 ,  
t o  c o n t r a c t o r s  w h o  h a v e  i m p r o p e r  w o r k e r s '  c o m p e n s a t i o n .  
C o n t r a c t o r s  w i t h o u t  p r o p e r  w o r k e r s '  c o m p e n s a t i o n  w o u l d  h a v e  to  
p a y  w h a t  t h e y  o w e  p l u s  p e n a l t y ,  w h i c h  s h o u l d  b e  t u r n e d  o v e r  to 
t h e  A t t o r n e y  G e n e r a l s '  O f f i c e  t o  e n s u r e  c o l l e c t i o n  o f  t h a t  
p e n a l t y .

2. T h e  I n s u r a n c e  C o m p a n i e s  a r e  g o i n g  t o  b e  l o o k i n g  a t  c a t c h i n g  
up, so e v e n  t h o u g h  w e  m a y  b e  d o i n g  s o m e t h i n g  q u i c k l y  t o  t u r n  t h i s  
a r o u n d  t h e  I n s u r a n c e  C o m p a n i e s  a r e  p r o b a b l y  s t i l l  l o o k i n g  a t  
t r y i n g  t o  r e c o u p  s o m e  of  t h e  d i f f e r e n c e s  b e t w e e n  t h e  p r e m i u m s  
t h a t  t h e y  r e c e i v e d  a n d  t h e  b e n e f i t s  t h a t  t h e y  p a i d .  So w e  m a y  
s t i l l  b e  l o o k i n g  a t  i n c r e a s e s  f r o m  t h e  I n s u r a n c e  C o m p a n i e s  a n d  
t h i s  m a y  b e  s o m e t h i n g  w e  s t i l l  n e e d  t o  a d d r e s s .

S u g g e s t i o n s  a n d  s o l u t i o n s  t o  t h i s  p r o b l e m  s t i l l  n e e d  t o  b e  
a d d r e s s e d .



ED W A RD  T . N O O N A N
Attorney at Law

Edward T. Noonan P.C.
431 Old Steese Highway, Suite 200 
Fairbanks, Alaska 99701

(907) 456-2100

D e c e m b e r  18,1987

Mr. Charles P. Rees, President 

Unified Fairbanks  
P.O. Box 60389 

Fairbanks, A K  99706

Dear Mr. Rees:

W e  would like to express our thanks for your efforts, and the efforts of the other 

sponsors in putting together the recent worker's compensation seminar. W e  

found it informative and helpful.

Enclosed you will find a letter w e  recently forwarded to Senator F a h renkamp in 

response to a letter w e  received from her regarding legislative reform of the 

worker's compensation system. W e  hope our response will be of s o m e  help in 

initiating a legislative response to a matter of particular concern to us and our 

clients.

W e  would very m u c h  appreciate it if you could channel the enclosed copy to the 

appropriate seminar committee facilitator(s) so that the question of worker status 

is addressed in any final recommendations your organization formulates.

T h a n k  you for your consideration.

Daniel M. D u a m e  

Attorney at Lav/

DMD:lk

Encl.



EDW ARD T . NOONAN
Attorney at Law

Edward T. Noonan P.C.
431 Old Steese Highway, Suite 200 (907) 456-2100
Fairbanks, Alaska 99701

D e c e m b e r  18,1987

The Honorable Bettye Fahrenkamp
515 Seventh Avenue, Suite 130 

Fairbanks, A K  99701

Dear Senator Fahrenkamp:

T h a n k  you for your recent letter regarding upcoming legislative activities 

addressing worker's compensation issues. W e  appreciate your efforts in 

keeping us informed as to significant developments in this area.

Regarding specific areas in need of reform, w e  would like to share with you our 

thoughts and concerns respecting one relatively small, but to those affected, 

extremely significant area of the Worker’s Compensation Act; i.e., the issue of 
defining worker status as employee vs. independent contractor.

This problem arises primarily because the Act is absolutely silent on this issue. 

Because the Act is silent, the courts have by necessity ended up essentially 

"making" the law in this area. A s  the law n o w  stands, employers wishing to 

establish legitimate independent contractor relationships through "arms length" 

negotiations are left in an untenable state of uncertainty as to whether the 

relationship will hold up for worker's compensation purposes. This problem is 

particularly troublesome in the trucking industry, where independent contractors 

(owner-operators) are used extensively.

T h e  present situation could easily be remedied by legislative action, and w e  

would like to propose that the following two options be explored. The first 

applies specifically to the trucking industry, while the second provides a 

generalized solution.

A s  to the problem facing the trucking industry specifically, a preferred method of 

dealing with the owner-operator (O/O) worker's compensation issue would be a 

legislative a m e n d m e n t  to the Act which would exclude 0/0's from coverage. 

C h a n g e s  to the section of the Act which specifically addresses the question of



"persons not covered" (A.S. 23.30.230) have been m a d e  as recently as late 

1986. T h e  last two groups to be excluded were commercial fisherman and 

contract entertainers. A.S. 23.30.230(4), (5) (Supp. 1987).

This section n o w  reads:

Sec. 23.30.230. Persons not covered, (a) T h e

following persons are not covered by this chapter:

(1) part-time baby sitters;

(2) cleaning persons;

(3) harvest help and similar part-time or transient help’

(4) persons employed as entertainers on a contractual 

basis; and

(5) commercial fishermen, as defined in A S  16.05.940.

(b) The exclusion of certain persons under (a) of this

section, m a y  not be construed to require inclusion of other 

persons as employees for purposes of compensation under 

this chapter. (§33(3) ch 193 S L A  1959; a m  § 1 ch 47 S L A  

1986; a m  § 1 ch 77 S L A  1986)

It is our opinion that the trucking industry as a whole, and independent owner- 

operators as well, would favor a statutory exemption which would provide the 

o p t io n  of establishing an employment relationship which is unquestionably 

outside the scope of the Act. At present, it is simply impossible to achieve any 

safe level of certainty, regardless of the agreement struck between the 

contracting parties.

A  second, and m o r e  generalized approach, would be to simply define 

"independent contractor" in the Act. This is the approach taken by states 

considered leaders in the area of worker’s compensation, such as Wisconsin.

T h e  Wisconsin legislature has adopted the following provision which reflects 

the key aspects of the "relative nature of the work" test, which is the 

cumbersome, fact based test n o w  employed by the Alaska courts to m a k e  status 

determinations.

(8) Every independent contractor w h o  does not maintain a 

separate business and w h o  does not hold himself out to 

and render service to the public, provided he is not himself 
an employer subject to this chapter or has not complied with 
the conditions of subsection (2) of Section 102.29 [requiring

- 2 -



Wis. Stat. §102.07(8)

insurance or the equivalent], shall for the purpose of this 

chapter be an employee of any employer under this chapter 

for w h o m  he is performing service in the course of the trade, 

business profession or occupation of such employer at the 

time of the injury.

It would s e e m  only reasonable that Alaska consider a similar approach, thereby 

relieving employers from the burden of attempting to establish employment 

relationships under a structure such as that presently existing, which tends to 

foster uncertainty.

In summary, either of the approaches outlined above would achieve the desired 

result— i .e . , provide clear and relatively definite criteria around which 

predictable employment relationships might be built. It is long past time for 

legislative action regarding this matter, and any help you can provide in raising 

this issue to the appropriate individuals and legislative committees would be 

very m u c h  appreciated.

Sincerely,

Daniel M. D u a m e  

Attorney at L a w

DMD:lk

cc: Mr. Charles P. Rees, President 

Unified Fairbanks
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UNIFIED FAIRBANKS
WORKERS' COMPENSATION SEMINAR 
DECEMBER 12, 1987

RECOMMENDATIONS

INSURANCE

Facilatators: Cordon Depue, Kevin J. Krauklis

1. How to enforce the Alaska Statutes for Workers' Compensation at Alaska rates 
on contractors that come in from out of state and bring their payroll with them to 
perform Alaska jobs.

Certificate cf Insurance states that workers' compensation policy is in force 
and qualifies under Alaska Statutes. Add wording that says that this is a public 
money project and certification of insurance is in place at Alaska rates with Alaska 
benefits. A copy of that goes to the insurance company who ought to b^ interested 
in collecting Alaska rates on that payroll. Also notification to insurance company 
of amount of payroll.

should extend the penalty that applies to people who have no workers' 
compensation which is $1 ,000 per week or $50,000.00, to contractors who have 
improper workers' compensation. Contractors without proper workers' compensation 
would have to pay what they owe plus penalty, which should be turned over to 
the Attorney Generals' Office to ensure collection of that penalty.

EMPLOYER

Facilatator: Jan Steele

1. Medical Evaluations/Doctors.

The facilitators were questioning the doctors' opinions and some of these 
things are in place, but they'd like to see more teeth put into them. Right now 
the doctors can be se'ected by the patient, you then as as the employer can have 
an independent medical evaluation, but then who is the tie breaker i f  these things 
are different?

Possibly there be a list of doctors or a tie breaker appointed by the state.

2. Voluntary Loss Control.

We'd like to see the funding restored and really plugged up on the state 
program for vo lu n ta ry loss control, everything is in place right now but the 
funding has been cut and every one of the employers felt that this would be an 
excellent benefit to have more people out there assisting us in the loss control.

P.O. Box 60389 Fairbanks, Alaska 99706 * (907) 456-7986
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2. Fraudulent Claims.

Some teeth put into workers' comp law. Either there is a fine in place if  
your discovered to have submitted a fraudulent claim, and this should be for all 
parties involved. Doctors and attorneys who may have decided that it would be a 
good way for the state to make money.

Mandatory employer contact prior to the doctor issuing his opinion of whether 
or not this person is or should be placed on compensation. So doctor has more 
than just claimants information to base his evaluation on.

3. Workers' Compensation Payments.

Would like to see prompt payment on an in ju ry. Sometimes payment has been 
delayed as much as 6 weeks, this causes hardship for the employee who cannot 
work and has no money either.

REFERRED TO TASK FORCE

1. The Insurance Companies are going to be looking at catching up, so even 
though we may be doing something quickly to turn this around the Insurance 
Companies are probably still looking at try ing to recoup some of the differences 
between the premiums that they received and the benefits that they paid. So we 
may still be looking at increases from the Insurance Companies and this may be 
something we still need to address.

Suggestions and solutions to this problem still need to be addressed.

2. A ttorney Fees.

State regulates the claimant's attorney fees and sets them minimally, thats
why approximately five attorneys in the state will take compensation cases and the 
rest won't. The defense side is unregulated or regulated by the market, its
whatever they can charge.

Require a form by which the court or some agency, probably the Board make
some kind of determination on a fair fee for each side.
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3. Mandatory Review -  Insurance.

We would like to see a mandatory review of the insurance department anytime 
there is going to be an increase. We want an independent evaluation so these 
people have to ju stify  anytime that there is an increase. This was done in Texas. 
Dr. Merkel was talking about it earlier, they cried that they were losing money 
r ight and left; when the independent audit was finally done they saw that they 
were making a hellatious amount of profit instead. We would like to see this put 
in place and done on an annual basis.

At this time I don't believe there is a benefit offset. So if  somebody is 
receiving compensation and say that they have insurance on the side or something 
like that they would like to see some sort of benefit offset so this doesn't become 
such a lucrative business to be in; this being on compensation. This would also 
include retirement programs, maybe even a second job while on compensation or 
other incomes coming from insurance companies pertaining to the accident. There 
is Social Security Offsets.

5. Alaska Compensation Rates.

One of the employers brought up that he would like to see the state or an 
independent auditor investigate the dollars that would be saved by the employers 
by lowering the Alaska Maximum Compensation Rate to a figure closer to the nation­
al average, to reevaluate what our compensation rate is set on and see just what 
exactly we would save i f  we even knocked it down furth er. Compensation rates 
could be based on current wages at the time of the in ju ry  and adjustment for 
people under 18 who are dependents, like college students who are living at home, 
who may not have the same income requirements as others, i f  there could possibly 

adjustment for dependents that have other sources of income.

Get some kind of a formula to look at what the difference in the benefit 
structure would be i f  it was based on current or future wages, and see what kind 
of a savings there would be.

4. Benefit Offset

Wages -  C u rre n t/F u tu re .
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EMPLOYEES

Facilitator: Jim Carroll

1. Recommendations.

a. The board pass recommendations that implement the law before the 1988 
session.

b. Rehabilitation voluntary for the employees.

c. The Division of Insurance develop a method they can break down costs 
that are paid out by these categories:

(1) Attorney fees
(2) Compensation to employees
(3) Vocational Rehabilitation
(8) Medical

d. That more hearing officers be hired.

LEGAL

Facilitator: A rt Robson

1. Priorities.

A realignment of priorities which must be executive in nature to cause the 
Attorney General to expend some percentum of his or her budget on prosecution 
of matters in which the employers have either no insurance or insurance that is 
not correct; that is not at the Alaska rate, so your probably not going to get paid 
at the Alaska rate, or in which the employee is committing fraud by drawing 
compensation.

2. Certificate of Insurance.

Require a filing of a particular form of a Certicate of Insurance (we discussed 
whether political subdivisions of the state should get this) the only thing where 
anybody who is an employer has to get anything is a business license, maybe thats 
the vehicle that you have to use to require that it be filed and forwarded to 
Department of Labor who forwards a copy to the Insurance Company. The form 
should be designed to cover all the loopholes, ie. yes we paid Alaska Rates, heres 
the estimated amount of the payroll, etcetera.

3. Hearing Calendar.

Hearings should be within one month of decision that one is needed. More 
Hearing Officers will be required. Also opinion should be submitted in ten days 
instead of th ir ty  days, this will also require more Hearing Officers.
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RECOMMENDATIONS NOT PASSED

1. Temporary Partial Disability, (T P D 's ).

There should be a cap on this as it goes on forever unless you force them 
into a rating and get either a settlement or some kind of a percentage tc pay out 
on these people that you can live with. It was decided that the TPD right now 
looked more like a retirement program than benefit program.

2. Insurance Brokering -  State

Some employers felt that it might be a good idea that the state enter into the 
insurance brokering business. If  you make it a little bit competitive out there 
maybe some of the rates would come down. The State of Arizona is a good example.

3. Time Limit on Temporary Total Disability, T T D .

Encountered problems due to treatments that have to be given for certain 
types of injuries and claimants are going through rehab, time limits will have to be 
set out to about two and a half to three years, which is longer than it should be 
set i f  these problems are not a factor. We did not come up with any suggestions 
or solutions and realize this still needs to be addressed.

4. Procedural Matter.

A fter finishing hearing on a case, take your vote at that time if  its at all 
possible, ( i f  you don't have to read a mass of medical records or something), try  
to take the vote then in interest of time efficiency.

5. Workers' Compensation Rates.

Change the rates to by the hour instead of by the dollar. At the present
time with rates set by the dollar everyone wants to hire as cheap as possible so
they may not always get qualified people to save on insurance.

RECOMMENDED ELSEWHERE

1. A udit -  Insurance Companies

We would like an independent audit of all the insurance companies that pro­
vide insurance in the State of Alaska, whether they reside here in Alaska or
whether they just sell insurance to Alaskan companies. Again make them ju stify
any rate increases that they may have.



REPORT OF THE MEDICAL COMMITTEE 
UNIFIED FAIRBANKS TASK FORCE ON WORKERS' COMPENSATION

A t t a c h e d  i s  a c o p y  o f  t h e  e x i s t i n g  s e c t i o n  o f  t h e  A l a s k a  W o r k e r s '  
C o m p e n s a t i o n  A c t  ( § 0 9 5 )  whi ch  c o v e r s  m e d i c a l  b e n e f i t s  f o r  i n j u r e d
w o r k e r s .  The M e d i c a l  Co mmi t te e  has  a c c e p t e d  some o f  the  c h a n g e s
p r o p o s e d  i n  the  new b i l l  b e f o r e  t he  Labor  and Commerce Commi t tee  
( i n d i c a t e d  by . u n d e r l i n i n g )  and has  r e j e c t e d  e t h e r s .  To h e l p  
e x p l a i n  t h e  M e d i c a l  C o m m i t t e e ' s  r e c o m m e n d a t i o n s ,  s e c t i o n  by
s e c t i o n ,  t he  f o l l o w i n g  e x p l a n a t i o n  i s  p r o v i d e d :

S u b s e c t i o n  (a).
1.  The c o m m i t t e e  a c c e p t s  most  o f  the  p r o p o s e d  c h a n g e s  in 

t h i s  s u b s e c t i o n ,  p a r t i c u l a r l y  the  l i m i t a t i o n  t o  one  c hange  o f  
t r e a t i n g  p h y s i c i a n ,  d e s i g n e d  t o  d i s c o u r a g e  " d o c t o r  h o p p i n g . "

2. The c o m m i t t e e  b e l i e v e s  use  o f  t he  t erm " p r i m a r y  
p h y s i c i a n "  i s  p r e f e r a b l e  t o  t h e  s u g g e s t e d  c h a ng e  t o  " a t t e n d i n g  
p h y s i c i a n , "  and has  u s e d  " p r i m a r y  p h y s i c i a n "  t h r o u g h o u t .

3.  The c o m m i t t e e  d o e s  n o t  a g r e e  w i t h  the  p r o p o s e d  c hang e  
r e q u i r i n g  n o t i c e  t o  t h e  e m p l o y e r / c a r r i e r  p r i o r  t o  c h a n g i n g  
p r i m a r y  t r e a t i n g  p h y s i c i a n .  The c o m m i t t e e  has  a d o p t e d  l a n g u a g e  
t h a t  n o t i c e  must be  " w i t h i n  14 d a y s "  o f  t he  c h a n g e ,  whi ch  i s  i n  
l i n e  w i t h  t h e  p r e s e n t  law.

S u b s e c t i o n  (b).
1. The p r e s e n t  s u b s e c t i o n  ( b )  has been l e f t  unc ha nge d  bo th  

by t h e  M e d i c a l  C o m m it t ee  and by t he  p r o p o s e d  new l aw .

S u b s e c t i o n  (c).
1.  The c o m m i t t e e  recommends s u b s e c t i o n  ( c )  o f  t he  e x i s t i n g  

law be l e f t  w i t h o u t  r e v i s i o n .  I t s  o p i n i o n  i s  t h a t  t he  p r o p o s e d  
c h a n g e s  a r e  no t  a g o o d  i d e a :  ( a )  r e q u i r i n g  w r i t t e n  t r e a t m e n t
p l a n s  b e f o r e  the  commencement  o f  t r e a t m e n t  and ( b )  a d d i t i o n a l  
d o c u m e n t a t i o n  f o r  t r e a t m e n t  in e x c e s s  o f  c e r t a i n  l i m i t a t i o n s  (20 
v i s i t s  t he  f i r s t  60 d a y s ;  4 v i s i t s  a month a f t e r  60 d a y s ) .

S u b s e c t i o n  (d).
1.  The p r e s e n t  s u b s e c t i o n  (d )  has  been  l e f t  unc ha nge d  b o t h  

by t h e  M e d i c a l  Co mm it t ee  and by t h e  p r o p o s e d  new l a w .

S u b s e c t i o n  (e).
1.  The c o m m i t t e e  b e l i e v e s  the  p r e s e n t  p r o v i s i o n s  f o r  an 

e x a m i n a t i o n  o r  e x a m i n a t i o n s  o f  t h e  i n j u r e d  w o r k e r  by the  e m p l o y e r  
a r e  a d e q u a t e .  The c o m m i t t e e  r e j e c t s  t h e  p r o p o s e d  c hang e  
s p e c i f i c a l l y  a u t h o r i z i n g  such  e x a m i n a t i o n ( s ) t o  be r e q u e s t e d  
e v e r y  t h i r t y  ( 3 0 )  d a y s .

S u b s e c t i o n  (f).
1.  The M e d i c a l  Commi t tee  has  a d o p t e d  w i t h o u t  r e v i s i o n  the  

l a n g u a g e  p r o p o s e d  by t h e  new law.

S u b s e c t i o n  ( g ) .  p r e v i o u s l y  r e p e a l e d ]



S u b s e c t i o n  (h).
1.  The p r e s e n t  s u b s e c t i o n  ( h )  has  been  l e f t  u nc ha ng ed  b o t h

by t h e  M e d i c a l  Commi ttee  and by tU^  p r o p o s e d  new l aw .

S u b s e c t i o n  (i).
1.  The p r e s e n t  s u b s e c t i o n  ( i )  has  been l e f t  u nc ha ng ed  b o t h

by t h e  M e d i c a l  Commi t t ee  and by t h e  p r o p o s e d  new l aw .

S u b s e c t i o n  (j).
1.  The c o m m i t t e e  d i s a g r e e s  w i t h  t he  s u g g e s t e d  r e p e a l  o f

p r e s e n t  s u b s e c t i o n  ( j ) ,  wh i ch  p l a c e s  r e l i a n c e  on an a l r e a d y
e x i s t i n g  Board  r e g u l a t i o n  g e n e r a l l y  f o l l o w i n g  t he  AMA Gui de  f o r  
the  E v a l u a t i o n  o f  Permanent  I m p a i r m e n t .  T h i s  p r o v i s i o n  s h o u l d  be 
l e f t  in  t h e  law w i t h o u t  r e v i s i o n .

2.  The c o m m i t t e e  a l s o  r e j e c t s  the  p r o p o s e d  new s u b s e c t i o n  
( j )  w h i c h  would  g i v e  t h e  b o ar d  a u t h o r i t y  t o  a p p o i n t  a c o m m i t t e e  
o r  h i r e  an e x i s t i n g  o r g a n i z a t i o n  t o  " a d v i s e  t h e  b o a r d  i n  m a t t e r s  
i n v o l v i n g  t h e  a p p r o p r i a t e n e s s ,  n e c e s s i t y ,  and c o s t  o f  m e d i c a l  and 
r e l a t e d  s e r v i c e s  p r o v i d e d  und e r  t h i s  c h a p t e r . "

S u b s e c t i o n  (k).
1.  The c o m m i t t e e  d i s a g r e e s  w i t h  t i e  s u g g e s t e d  t o t a l l y  new 

s u b s e c t i o n  (k )  c r e a t i n g  a " s e c o n d  i n d e p e n d e n t  m e d i c a l  e v a l u a t i o n "  
w h o s e  o p i n i o n  s h a l l  c o n t r o l  ( " b e  presumed  t o  be  c o r r e c t " )  i n  a l l  
m e d i c a l  d i s p u t e s  b e f o r e  t he  B o a r d .  The c o m m i t t e e  recommends  t h a t  
no  s u c h  p r o v i s i o n  be a d o p t e d  and t h a t  m e d i c a l  d i s p u t e s  c o n t i n u e  
t o  be  h a n d l e d  by p r e s e n t a t i o n  o f  m e d i c a l  r e p o r t s  and e v i d e n c e  t o  
t h e  Bo ard  u nd e r  e x i s t i n g  p r o c e d u r e s .
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( a )  The e m p l o y e r  s h a l l  f u r n i s h  m e d i c a l ,  s u r g i c a l ,  and o t h e r  

a t t e n d a n c e  o r  t r e a t m e n t ,  n u r s e  and h o s p i t a l  s e r v i c e ,  m e d i c i n e ,  
c r u t c h e s ,  and a p p a r a t u s  f o r  the  p e r i o d  w h i c h  t h e  n a t u r e  o f  the  
i n j u r y  o r  t h e  p r o c e s s  o f  r e c o v e r y  r e q u i r e s ,  n o t  e x c e e d i n g  two 
y e a r s  f ro m and a f t e r  t he  d a t e  o f  i n j u r y  t o  t he  e m p l o y e e .  
However ,  i f  t h e  c o n d i t i o n  r e q u i r i n g  t he  t r e a t m e n t ,  a p p a r a t u s ,  o r  
m e d i c i n e  i s  a l a t e n t  o n e ,  t h e  t w o - y e a r s  p e r i o d  r u ns  f rom t h e  t ime 
the  e m p l o y e e  has  k n o w l e d g e  o f  the  n a t u r e  o f  h i s  d i s a b i l i t y  and 
i t s  r e l a t i o n s h i p  t o  h i s  e mpl oyment  and a f t e r  d i s a b l e m e n t .  I t  
s h a l l  be a d d i t i o n a l l y  p r o v i d e d  t h a t ,  i f  c o n t i n u e d  t r e a t m e n t  o r  
c a r e  o r  b o t h  b e y on d  t h e  t w o - y e a r  p e r i o d  i s  i n d i c a t e d ,  the  i n j u r e d  
e m p l o y e e  has  t h e  r i g h t  o f  r e v i e w  by t h e  b o a r d .  The b o a r d  may 
a u t h o r i z e  c o n t i n u e d  t r e a t m e n t  o r  c a r e  o r  b o t h  as  t h e  p r o c e s s  o f  
r e c o v e r y  may r e q u i r e .  When m e d i c a l  c a r e  i s  r e q u i r e d ,  t he  i n j u r e d  
e m p l o y e e  may d e s i g n a t e  a l i c e n s e d  p h y s i c i a n  i n s i d e  t he  s t a t e  
where  t h e  e m p l o y e e  r e s i d e s  t o  r e n d e r  t h e  c a r e .  Upon p r o c u r i n g  
t h e  s e r v i c e s  o f  a p h y s i c i a n ,  t he  i n j u r e d  e m p l o y e e  s h a l l  g i v e  
p r o p e r  n o t i f i c a t i o n  o f  h i s  s e l e c t i o n  t o  t h e  e m p l o y e r  w i t h i n  a 
r e a s o n a b l e  t im e  a f t e r  f i r s t  b e i n g  t r e a t e d .  The e m p l o y e e  may n o t  
make more  than one  c hang e  i n  t h e  e m p l o y e e ' s  c h o i c e  o f  p r i m a r y
p h y s i c i a n  w i t h o u t  t he  w r i t t e n  c o n s e n t o f  t he  e m p l o y e r . R e f e r r a 1
t o  a s p e c i a l i s t  by the  e m p l o y e e ' s p r i m a r y  p h y s i c i a n i s  no t
c o n s i d e r e d  a c h a n g e  in  p h y s i c i a n s . N o t i c e  o f  a change; in  the
p r i m a r y  p h y s i c i a n  s h a l l  be g i v e n  w i t h i n  14 d a ys  af tex* the c h a n g e .

( b )  I f  t he  e m p l o y e e  i s  u n a b l e  t o  d e s i g n a t e  a p h y s i c i a n  and 
t h e  e m e r g e n c y  n a t u r e  o f  t he  i n j u r y  r e q u i r e s  i m m ed ia t e  m e d i c a l  
c a r e ,  o r  i f  he d o e s  n o t  d e s i r e  t o  d e s i g n a t e  a p h y s i c i a n  and s o  
a d v i s e s  t he  e m p l o y e r ,  t he  e m p l o y e r  s h a l l  d e s i g n a t e  t h e  p h y s i c i a n .  
D e s i g n a t i o n  u n d e r  t h i s  s u b s e c t i o n ,  h o w e v e r ,  d o e s  n o t  p r e v e n t  t h e
e m p l o y e e  f rom s u b s e q u e n t l y  d e s i g n a t i n g  a p h y s i c i a n  f o r
c o n t i n u a n c e  o f  r e q u i r e d  m e d i c a l  c a r e .

( c )  A c l a i m  f o r  m e d i c a l  o r  s u r g i c a l  t r e a t m e n t  i s  v a l i d  and 
e n f o r c e a b l e  a g a i n s t  t h e  e m p l o y e r  u n l e s s ,  w i t h i n  14 d a ys  f o l l o w i n g  
t r e a t m e n t ,  t h e  p h y s i c i a n  g i v i n g  t h e  t r e a t m e n t  o r  the. e m p l o y e e  
r e c e i v i n g  i t  f u r n i s h e s  t o  t h e  e m p l o y e r  and t h e  b o a r d  n o t i c e  ox  
i n j u r y  and t r e a t m e n t ,  p r e f e r a b l y  on a f o rm  p r e s c r i b e d  by t h e  
b o a r d .  The b o a r d  s h a l l ,  h o w e v e r ,  e x c u s e  t h e  f a i l u r e  t o  f u r n i s h  
n o t i c e  w i t h i n  14 d a y s  when i t  f i n d s  i t  t o  be i n  t h e  i n t e r e s t  o f  
j u s t i c e  t o  d o  s o ,  and i t  may,  upon a p p l i c a t i o n  by a p a r t y  i n
i n t e r e s t ,  make an award f o r  t h e  r e a s o n a b l e  v a l u e  o f  t h e  m e d i c a l
o r  s u r g i c a l  t r e a t m e n t  s o  o b t a i n e d  by t h e  e m p l o y e e .

( d )  I f  a t  any t ime  dur : ‘ ng the  p e r i o d  t h e  e m p l o y e e  
u n r e a s o n a b l y  r e f u s e s  t o  s u b m i t  t o  m e d i c a l  o r  s u r g i c a l  t r e a t m e n t ,  
t h e  b o a r d  may by o r d e r  s u s p e n d  t h e  payment  o f  f u r t h e r  
c o m p e n s a t i o n  w h i l e  t h e  r e f u s a l  c o n t i n u e s ,  and no c o m p e n s a t i o n  may 
b e  p a i d  a t  any t ime  d u r i n g  t h e  p e r i o d  o f  s u s p e n s i o n ,  u n l e s s  the  
c i r c u m s t a n c e s  j u s t i f i e d  t h e  r e f u s a l .

( e )  The e m p l o y e e  s h a l l ,  a f t e r  an i n j u r y ,  a t  r e a s o n a b l e  t i m e s  
d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i t y ,  i f  r e q u e s t e d  by t h e  
e m p l o y e r  o r  when o r d e r e d  by t h e  b o a r d ,  s u b m i t  t o  an e x a m i n a t i o n  
by a p h y s i c i a n  o r  s u r g e o n  o f  the  e m p l o y e r ’ s c h o i c e . No f a c t  
r e l a t i v e  t o  t h e  i n j u r y  o r  c l a i m  c o m mu n i c a t e d  t o  o r  o t h e r w i s e  
l e a r n e d  by a p h y s i c i a n  o r  s u r g e o n  who may have  a t t e n d e d  o r



exa mi ne d  the  e m p l o y e e ,  o r  who may have  be e n  p r e s e n t  a t  an 
e x a m i n a t i o n  i s  p r i v i l e g e d ,  e i t h e r  i n  the  h e a r i n g s  p r o v i d e d  f o r  i n  
t h i s  c h a p t e r  o r  an a c t i o n  t o  r e c o v e r  damages  a g a i n s t  an e m p l o y e r  
who i s  s u b j e c t  t o  the  c o m p e n s a t i o n  p r o v i s i o n s  o f  t h i s  c h a p t e r .  
I f  an e m p l o y e e  r e f u s e s  t o  s u b m i t  t o  ajn e x a m i n a t i o n  p r o v i d e d  f o r  
in t h i s  s e c t i o n ,  the  e m p l o y e e ' s  r i g h t s  t o  c o m p e n s a t i o n  s h a l l  be
s u s p e n d e d  u n t i l  the  o b s t r u c t i o n  o r  r e f u s a l  c e a s e s ,  and the
e m p l o y e e ' s  c o m p e n s a t i o n  d u r i n g  the  p e r i o d  o f  s u s p e n s i o n  may,  i n  
t h e  d i s c r e t i o n  o f  the  b o a r d  o r  t h e  c o u r t  d e t e r m i n i n g  an a c t i o n  
b r o u g h t  f o r  r e c o v e r y  o f  damages  u nd e r  t h i s  c h a p t e r ,  be f o r f e i t e d ,  
" ’he b o a r d  in any c a s e  o f  d e a t h  may r e q u i r e  an a u t o p s y  a t  the  
e x p e n s e  o f  the  p a r t y  r e q u e s t i n g  t he  a u t o p s y .  No a u t o p s y  may be  
h e l d  w i t h o u t  n o t i c e  f i r s t  b e i n g  g i v e n  t o  t h e  widow o r  w i d o w e r  o r  
ne x t  o f  k i n  i f  t h e y  r e s i d e  i n  t he  s t a t e  o r  t h e i r  w h e r e a b o u t s  c a n  
be  r e a s o n a b l y  a s c e r t a i n e d ,  o f  t he  t i me  and p l a c e  o f  t h e  a u t o p s y  
and r e a s o n a b l e  t i m e  and o p p o r t u n i t y  g i v e n  t h e  widow o r  w i d o w e r  o r  
n e x t  o f  k in  t o  have  a r e p r e s e n t a t i v e  p r e s e n t  t o  w i t n e s s  the
a u t o p s y .  I f  no a d e q u a t e  n o t i c e  i s  g i v e n ,  t h e  f i n d i n g s  f r o m t h e
a u t o p s y  may be s u p p r e s s e d  on m o t i o n  made t o  t h e  b o a r d  o r  t o  the  
s u p e r i o r  c o u r t ,  as  t he  c a s e  may b e .

( f )  A l l  f e e s  and o t h e r  c h a r g e s  f o r  m e d i c a l  t r e a t m e n t  o r
s e r v i c e  s h a l l  be s u b j e c t  t o  r e g u l a t i o n  by t he  b o a r d  but  may n o t
e x c e e d  u s u a l ,  c u s t o m a r y ,  and r e a s o n a b l e  f e e s  f o r  t he  t r e a t m e n t  o r  
s e r v i c e  i n  the  communi ty  in wh i ch  i t  i s  r e n d e r e d ,  as d e t e r m i n e d  
by t h e  b o a r d .

( g )  R e p e a l e d  by §27 ch 93 SLA 1982.
(h)  Upon t h e  f i l i n g  w i t h  the  b o a r d  by a p a r t y  in  i n t e r e s t  o f

an a p p l i c a t i o n  o r  o t h e r  p l e a d i n g ,  a l l  p a r t i e s  t o  t he  p r o c e e d i n g
must i m m e d i a t e l y ,  o r  i n  any e v e n t  w i t h i n  f i v e  d a y s  a f t e r  s e r v i c e  
o f  t h e  p l e a d i n g ,  s end  t o  the  b o a r d  t h e  o r i g i n a l  s i g n e d  r e p o r t s  o f  
a l l  p h y s i c i a n s  r e l a t i n g  t o  t he  p r o c e e d i n g s  w h i c h  t h e y  may have  i n  
t h e i r  p o s s e s s i o n  o r  under  t h e ^ r  c o n t r o l ,  and c o p i e s  o f  the  
r e p o r t s  s h a l l  be s e r v e d  by t he  p a r t y  i m m e d i a t e l y  on t h e  a d v e r s e
p a r t y .  T h e r e  i s  a c o n t i n u i n g  d u t y  on t he  p a r t i e s  t o  s o  f i l e  and
s e r v e  a l l  the  r e p o r t s  d u r i n g  the  p e n d e n c y  o f  t h e  p r o c e e d i n g .

( i )  I n t e r f e r e n c e  by a p e r s o n  w i t h  t h e  s e l e c t i o n  by an
i n j u r e d  e m p l o y e e  o f  an a u t h o r i z e d  p h y s i c i a n  t o  t r e a t  him,  o r  t h e  
i m p r o p e r  i n f l u e n c i n g  o r  a t t e m p t  by a p e r s o n  t o  i n f l u e n c e  a
m e d i c a l  o p i n i o n  o f  a p h y s i c i a n  who has t r e a t e d  o r  e xa mi n ed  an
i n j u r e d  e m p l o y e e  i s  a mi sd em eano r .

( j )  The b o a r d  s h a l l  a d o p t  and us e  a s c h e d u l e  f o r  d e t e r m i n i n g
the  e x i s t e n c e  and d e g r e e  o f  permanent  i m p a i r m e n t  c o n s i s t e n t  w i t h
t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  Guide  t o  t h e  E v a l u a t i o n  o f
Permanent  I m p a i r m e n t . "



Rep.  Dave D o n l e y ,  Chairman
House  La bo r  and Commerce Commi t tee
A l a s k a  S t a t e  L e g i s l a t u r e
P. 0 .  Box V
J u n e a u ,  A l a s k a  99811

Dear  R e p r e s e n t a t i v e  D o n l e y :

As you may be a w a r e ,  U n i f i e d  F a i r b a n k s  f o r m e d  a l e g i s l a t i v e  t a s k  
f o r c e  f o l l o w i n g  a s e m i n a r  h e r e  i n  F a i r b a n k s  on December  12,  1 9 8 7 ,
c o n c e r n i n g  w o r k e r s '  c o m p e n s a t i o n .  The t a s k  f o r c e  s u b d i v i d e d  i n t o
c o m m i t t e e s ,  o f  w h i c h  o u r s  on v o c a t i o n a l  r e h a b i l i t a t i o n  was o n e .  
We have  r e v i e w e d  i n  d e t a i l  t h e  p r o p o s e d  c h a n g e s  in t h e  v o c a t i o n a l  
r e h a b i l i t a t i o n  law ( § 0 4 1 )  as  i t  p r e s e n t l y  e x i s t s  i n  the  A l a s k a  
W o r k e r s '  C o m p e n s a t i o n  A c t .  Our c o m m i t t e e  a g r e e s  w i t h  some o f  the 
p r o p o s e d  c h a n g e s  and d i s a g r e e s  w i t h  o t h e r s .  A r e p o r t  o f  our  work 
f o l l o w s .

U n i f i e d  F a i r b a n k s  i s  p r o u c  o f  t h e  f a c t  t h a t  o u r  l e g i s l a t i v e  t a s k  
f o r c e  i s  made up o f  i n d i v i d u a l s  i n v o l v e d  i n  a l l  a s p e c t s  o f  
w o r k e r s '  c o m p e n s a t i o n .  Th er e  have  be en  no  s e c r e t  s e s s i o n s .  Our 
s e m i n a r  and i t s  f o l l o w - u p  m e e t i n g s  hav e  b e e n  o p e n  t o  a n y o n e  
i n t e r e s t e d  w h i c h  has  a l l o w e d  us t o  have  i n p u t  f r o m  a l l  s i d e s  o f  
t h e  i s s u e  and has  e l i m i n a t e d  the  o p p o r t u n i t y  f o r  c e r t a i n  s p e c i a l  
i n t e r e s t  g r o u p s  t o  bec ome  t o o  d o m i n a n t  i n  o u r  work .

R e g a r d l e s s  o f  t h e  a f f i l i a t i o n  o f  o u r  i n d i v i d u a l  members ,
e m p l o y e r ,  u n i o n  r e p r e s e n t a t i v e ,  i n s u r a n c e  b r o k e r ,  p h y s i c i a n ,
v o c a t i o n a l  r e h a b i l i t a t i o n  c o n s u l t a n t ,  e m p l o y e e  o r  e m p l o y e r  
a t t o r n e y / r e p r e s e n t a t i v e ,  e t c . ,  t h e  one  u n d e r l y i n g  theme t h a t  
seems t o  h av e  p e r m e a t e d  o u r  work i s  o u r  b e l i e f  t h a t  m e r e l y  
c h a n g i n g  t h e  law w i l l  n t  s o l v e  t h e  p r o b l e m .  We f i n d  no e v i d e n c e  
f r o m  any s o u r c e  w h i c h  i n d i c a t e s  t h e  law w h i c h  has  b e e n  p r o p o s e d  
w i l l  r e d u c e  t h e  c o s t  o f  w o r k e r s '  c o m p e n s a t i o n .  We have  
r e p e a t e d l y  s o u g h t  f a c t s  f rom t h e  s t a t e  g o v e r n m e n t  i n d i c a t i n g  what  
s e g m e n t  o r  s e g m e n t s  o f  t he  w o r k e r s '  c o m p e n s a t i o n  s y s t e m  have  been 
c a u s i n g  t h e  g r e a t e s t  i n c r e a s e  in c o s t .  A b s o l u t e l y  no  i n f o r m a t i o n  
h a s  b e e n  f o r t h c o m i n g ,  a l t h o u g h  we have  b e e n  a b l e  t o  o b t a i n  the  
same i n f o r m a t i o n  f r o m  o t h e r  s t a t e s  w i t h  a t e l e p h o n e  c a l l .  In 
s h o r t ,  a l l  we know i s  t h a t  t h e r e  i s  a s e r i o u s  p r o b l e m  w i t h  the 
c o s t  o f  t h e  s y s t e m .  However ,  nc  o ne  i n  o u r  s t a t e  g o v e r n m e n t  has  
b e e n  a b l e  t o  i d e n t i f y  where  t h e  p r o b l e m  l i e s .  We f i r m l y  b e l i e v e  
i t  i s  wrong  t o  l e g i s l a t e  m a s s i v e  c h a n g e s  i n  what  i s  b a s i c a l l y  a 
s o u n d  law when no  o ne  has  as  y e t  i d e n t i f i e d  where  t h e  p r o b l e m  
l i e s .

In f a c t ,  i f  a n y t h i n g ,  i t  i s  t h e  o p i n i o n  o f  o u r  c o m m i t t e e  t h a t  the  
c o s t  o f  t h e  s y s t e m  may w e l l  be  i n c r e a s e d  b e c a u s e  o f  t h e  
s u b s t a n t i a l  c h a n g e s  p r o p o s e d  and t h e  c o n f u s i o n  and l i t i g a t i o n  
t h a t  w i l l  n a t u r a l l y  r e s u l t .  In t he  a r e a  i n  w h i c h  o u r  c o m m i t t e e  
w o r k e d ,  v o c a t i o n a l  r e h a b i l i t a t i o n ,  we f e e l  t h e  a b o v e  p r o b l e m s  a r e  
p a r t i c u l a r l y  a c u t e .  May we e l a b o r a t e .



A.  INEFFECTIVE WORK BY STATE AGENCIES, D i v i s i o n  o f  I n s u r a n c e :

Much o f  the  b lame f o r  t h e  i n c r e a s e d  c o s t  o f  t he  w o r k e r s '  
c o m p e n s a t i o n  s y s t e m  has  been  p l a c e d  on v o c a t i o n a l  r e h a b i l i t a t i o n .  
However ,  t h e  D i v i s i o n  o f  I n s u r a n c e  has  a b s o l u t e l y  no  i n f o r m a t i o n  
a v a i l a b l e  t o  a ny o n e  c o n c e r n i n g  t h e  c o s t s  o f  v o c a t i o n a l  
r e h a b i l i t a t i o n  o r  o f  any o t h e r  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t  f o r  
tha_t m a t t e r .  N o n e t h e l e s s ,  the  D i v i s i o n  c o n t i n u e s  t o  a p p r o v e  
m a s s i v e  r a t e  i n c r e a s e s  f o r  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e ,  and a 
p o r t i o n  o f  t h e  blame g e t s  p l a c e d  on a " v o c a t i o n a l  r e h a b i l i t a t i o n  
s y s t e m  w h i c h  i s  t o o  l i b e r a l . "  The l a s t  i n c r e a s e  was g r a n t e d  
w i t h o u t  t h e  p r e p a r a t i o n  o f  any f i n d i n g s  o f  f a c t  and w i t h o u t  the 
p r e s e n t a t i o n  o f  any s p e c i f i c  i n f o r m a t i o n  t o  t h o s e  i n  t h i s  S t a t e  
who a r e  i n v o l v e d .  We s u g g e s t  l e g i s l a t i o n  r e q u i r i n g  some s t a t e  
a g e n c y  t o  k ee p  s t a t i s t i c s  on t he  c o s t  o f  r e h a b i l i t a t i o n  
e v a l u a t i o n s ,  r e h a b i l i t a t i o n  p l a n s ,  the  c o s t  o f  l i t i g a t i o n ,  and so  
f o r t h .  When f u t u r e  r a t e  i n c r e a s e s  a r e  s u g g e s t e d ,  f a c t s  and 
f i g u r e s  w i l l  be a v a i l a b l e  t o  i n d i c a t e  where  t he  c o s t  i n c r e a s e  i s  
c omi ng  f r o m .

B. INEFFECTIVE WORK BY STATE AGENCIES, W o r k e r s '  C o m p e n s a t i o n  
B o a r d :
The D e p a r t m e n t  o f  W o r k e r s '  C o m p e n s a t i o n  has  s e r i o u s l y  f a l t e r e d  in 
i t s  o b l i g a t i o n  t o  a d m i n i s t e r  t h e  e x i s t i n g  v o c a t i o n a l  
r e h a b i l i t a t i o n  l aw .  Ove r  f i v e  and a h a l f  y e a r s  have  p a s s e d  
w i t h o u t  the  p r o m u l g a t i o n  o f  a s i n g l e  r u l e  o r  r e g u l a t i o n  by t h e  
B o a rd  t o  g o v e r n  p r o c e d u r e s  u n d e r  t he  law w h ic h  went  i n t o  e f f e c t  
on J u l y  1, 1 98 2 .  The p r e s e n t  law has n e v e r  been g i v e n  a c h a n c e  
t o  work and we f i n d  i t  r i d i c u l o u s  t h a t  t h e  L e g i s l a t u r e  now s t a n d s  
r e a d y  t o  c a s t  i t  a s i d e .  We s u g g e s t  the  l e g i s l a t u r e  t a k e  w h a t e v e r  
s t e p s  a r e  n e c e s s a r y  t o  i m m e d i a t e l y  s e c u r e  t h e  p r o m u l g a t i o n  o f
a d m i n i s t r a t i v e  r u l e s  and r e g u l a t i o n s  by t h e  B o a rd ,

Two g o o d  e x a m p l e s  o f  what  has  happened  as  t h e  p r e s e n t  s y s t e m  has 
s t r u g g l e d  w i t h o u t  t h e  b e n e f i t  o f  a d m i n i s t r a t i v e  r u l e s :

1.  We s u s p e c t  a m a j o r  p o r t i o n  o f  any i n c r e a s e d  c o s t  o f  v o c a t i o n a l  
r e h a b i l i t a t i o n  i s  i n  t h e  payment  o f  t e m p o r a r y  b e n e f i t s  t o  i n j u r e d  
w o r k e r s  w h i l e  t h e y  w a i t  f o r  t he  v o c a t i o n a l  p r o c e s s  t o  be .
c o m p l e t e d .  The s y s t e m  i n  F a i r b a n k s  has  worked v e r y  s l o w l y  
w i t h o u t  t h e  r u l e s  and r e g u l a t i o n s  n e e d e d .  As a r e s u l t ,  i n j u r e d  
w o r k e r s  r e m a i n  f a r  t o o  l o n g  on t e m p o r a r y  b e n e f i t s .  R a t h e r  t h an  
d e p r i v e  i n j u r e d  w o r k e r s  o f  t e m p o r a r y  b e n e f i t s  d u r i n g  v o c a t i o n a l  
r e h a b i l i t a t i o n ,  w h i c h  we t h i n k  i s  a w o r t h w h i l e  b e n e f i t ,  we
s u g g e s t  t h e  Bo ard  s t r e a m l i n e  t h e  s y s t e m  w i t h  t h e  p r o m u l g a t i o n  o f
r u l e s  and t h a t  t h e  e x i s t i n g  law be t i g h t e n e d  up t o  p r o v i d e
c e r t a i n  s p e c i f i c  t i m e  l i m i t a t i o n s  f o r  e a c h  s t e p  o f  the  p r o c e s s ,
T h i s  i s  t h e  main t h r u s t  o f  o u r  s u g g e s t e d  c h a n g e s  i n  t he  e x i s t i n g
l aw.

2.  In F a i r b a n k s  t h e r e  i s  no f u l l  t ime  r e h a b i l i t a t i o n  
a d m i n i s t r a t o r .  At p r e s e n t ,  t h e  one  a d m i n i s t r a t o r  i s  i n  F a i r b a n k s  
o n e  day  a month.  T h i s  a l l o w s  a maximum o f  t h r e e  r e h a b i l i t a t i o n  
c o n f e r e n c e s .  W i t h o u t  t i m e l y  r e h a b i l i t a t i o n  c o n f e r e n c e s  a v a i l a b l e



AS 2 3 . 3 0 . 0 4 1 .  R e h a b i l i t a t i o n  o f  i n j u r e d  w o r k e r s .

( a )  The b o a r d  s h a l l  s e l e c t  and e m pl o y  a r e h a b i l i t a t i o n  
a d m i n i s t r a t o r .  The b o a r d  s h a l l  a d o p t  r e g u l a t i o n s  t o  i mp le me nt  
t h i s  s e c t i o n .  Thye b o a r d  s h a l l  a u t h o r i z e  t he  r e h a b i l i t a t i o n  
a d m i n i s t r a t o r  t o  s e l e c t  and empl oy  s u f f i c i e n t  r e h a b i l i t a t i o n  
s t a f f  t o _ c o n d u c t  h e a r i n g s  and t o  c o l l e c t  and a n a l y z e  s t a t i s t i c a l  
d a t a .  The r e h a b i l i t a t i o n  a d m i n i s t r a t o r  i s  i n  t h e  p a r t i a l l y  
exempt  s e r v i c e  u n d e r  AS 3 9 . 2 5 . 1 2 0 ,

( b )  The r e h a b i l i t a t i o n  a d m i n i s t r a t o r  s h a l l  i m p l e me n t  the  
p r o v i s i o n s  o f  t h i s  s e c t i o n ,  s t u d y  t h e  i s s u e  o f  r e h a b i l i t a t i o n ,  
b o t h  p h y s i c a l  and v o c a t i o n a l ,  e n f o r c e  t he  r e g u l a t i o n s  as a d o p t e d ,  
and m a i n t a i n  and r e p o r t  s t a t i s t i c a l  d a t a  on a c o n t i n u i n g  b a s i s  a s  
t o  t h e  c o s t  o f  r e h a b i l i t a t i o n  t o  t h e  L e g i s l a t u r e  on a t  l e a s t  an 
a nn ua l  b a s i s .

( c )  I f  an e m p l o y e e  s u f f e r s  a c o m p e n s a b l e  i n j u r y  t h a t  c o u l d  
p r e c l u d e  r e t u r n  t o  t h e  j o b  a t  the  t ime  o f  i n j u r y ,  t h e  e m p l o y e e  
s h a l l  be r e f e r r e d  f o r  an e v a l u a t i o n  f o r  p a r t i c i p a t i o n  in 
r e h a b i l i t a t i o n  s e r v i c e s  w i t h i n  30 d a y s  a f t e r  the  d a t e  o f  i n j u r y .  
A f u l l  e v a l u a t i o n  s h a l l  be p e r f o r m e d  by a q u a l i f i e d  
r e h a b i l i t a t i o n  p r o f e s s i o n a l  w i t h i n  30 d a ys  o f  t h e  d a t e  o f
r e f e r r a l .  I f  i n  t h e  o p i n i o n  o f  t he  q u a l i f i e d  r e h a b i l i t a t i o n  
p r o f e s s i o n a l ,  t h e  m e d i c a l ,  p h y s i c a l ,  o r  e m o t i o n a l  s t a t e  o f  t h e  
e m p l o y e e  p r e c l u d e s  a f u l l  e v a l u a t i o n ,  the  r e h a b i l i t a t i o n  
p r o f e s s i o n a l  s h a l l  p r e p a r e  a p r e l i m i n a r y  e v a l u a t i o n  w i t h i n  14 
d a y s  o f  t he  d a t e  o f  r e f e r r a l .  A p r e l i m i n a r y  e v a l u a t i o n  s h a l l  
i n c l u d e  t h e  r e a s o n s  why a f u l l  e v a l u a t i o n  c a n n o t  be  made,  an 
o p i n i o n  as  t o  when t h e  e m p l o y e e  w i l l  be a b l e  t o  p a r t i c i p a t e  i n  a 
f u l l  e v a l u a t i o n ,  and any i n f o r m a t i o n  t h a t  would  be i n c l u d e d  i n  a 
f u l l  e v a l u a t i o n  t h a t  can be d e t e r m i n e d  and r e p o r t e d  by t he  
r e h a b i l i t a t i o n  p r o f e s s i o n a l  a t  t h e  t i me  o f  t h e  p r e l i m i n a r y
e v a l u a t i o n .  I f  t he  e m p l o y e r  d o e s  n o t  t i m e l y  make a r e f e r r a l  f o r
e v a l u a t i o n  u n d e r  t h i s  s u b s e c t i o n ,  t h e  r e h a b i l i t a t i o n  
a d m i n i s t r a t o r  s h a l l  r e t a i n  a q u a l i f i e d  r e h a b i l i t a t i o n
p r o f e s s i o n a l  t o  p e r f o r m  t h e  e v a l u a t i o n .  The e m p l o y e r  s h a l l  p a y  
t h e  r e a s o n a b l e  c o s t s  o f  an e v a l u a t i o n  und e r  t h i s  s u b s e c t i o n .

( d )  A f u l l  e v a l u a t i o n  by a q u a l i f i e d  r e h a b i l i t a t i o n  
p r o f e s s i o n a l  s h a l l  i n c l u d e  a d e t e r m i n a t i o n  w h e t h e r  r e h a b i l i t a t i o n  
s e r v i c e s  a r e  n e c e s s a r y ,  as o u t l i n e d  i n  t h e  r e g u l a t i o n s .

( e )  R e f u s a l  by an i n j u r e d  e m p l o y e e  t o  p a r t i c i p a t e  in an 
e v a l u a t i o n  r e s u l t s  i n  f o r f e i t u r e  o f  d i s a b i l i t y  c o m p e n s a t i o n  f o r  
t h e  p e r i o d  t h e  r e f u s a l  c o n t i n u e s .  The r e h a b i l i t a t i o n  
a d m i n i s t r a t o r  s h a l l  f i n d  t h a t  an e m p l o y e e  r e f u s e s  t o  p a r t i c i p a t e  
i n  an e v a l u a t i o n  i f  t he  e m p l o y e e  f a i l s  t o  c o o p e r a t e  w i t h  t h e  
r e h a b i l i t a t i o n  p r o v i d e r  as  o u t l i n e d  i n  t he  r e g u l a t i o n s .

( f )  A f t e r  t h e  e v a l u a t i o n  i s  c o m p l e t e d ,  the  e m p l o y e e  must 
e l e c t  i n  w r i t i n g  t o  t h e  a d m i n i s t r a t o r  w i t h i n  14 d a y s  o f  r e c e i p t  
o f  t h e  f u l l  e v a l u a t i o n  w h e t h e r  o r  n o t  he o r  she  w i l l  p a r t i c i p a t e  
in f u r t h e r  r e h a b i l i t a t i o n  s e r v i c e s .



( g )  The e m p l o y e e ' s  e l e c t i o n  n o t  t o  p a r t i c i p a t e  in 
r e h a b i l i t a t i o n  s e r v i c e s  i s  f i n a l ,  p r o v i d e d ,  h o w e v e r ,  t h a t  t h e  
e m p l o y e e  s h a l l  have  the  o p t i o n  w i t h i n  30 d a y s  o f  t h e  n o t i c e  und e r  
s u b s e c t i o n  ( f )  t o  n o t i f y  t he  a d m i n i s t r a t o r  i n  w r i t i n g  t h a t  he now 
w i s h e s  t o  p a r t i c i p a t e  i n  r e h a b i l i t a t i o n  s e r v i c e s .

(h )~  A f t e r  the  e m p l o y e e  has  e l e c t e d  t o  p a r t i c i p a t e  i n  
v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  f o r  w h i c h  he i s  e l i g i b l e ,  t h e  
v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l o r  w i l l  w i t h i n  90 d a y s  s u b mi t  a 
v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  t o  c o n c e r n e d  p a r t i e s  i n c l u d i n g  t h e  
r e h a b i l i t a t i o n  a d m i n i s t r a t o r  w h i c h  w i l l  e n a b l e  t h e  e m p l o y e e  t o  
r e t u r n  t o  s u i t a b l e  g a i n f u l  e m p l o y m e n t .  A r e h a b i l i t a t i o n  p l a n  may 
c o n s i s t  o f  any o f  t he  f o l l o w i n g ;  h o w e v e r ,  i f  t he  e m p l o y e e  c an  be  
r e s t o r e d  t o  s u i t a b l e  g a i n f u l  e mpl oyme nt  w i t h  r e h a b i l i t a t i o n  p l a n s  
o f  h i g h e r  p r e f e r e n c e ,  t he n  a r e h a b i l i t a t i o n  p l a n  o f  a l o w e r  
p r e f e r e n c e  need n o t  be o f f e r e d  by t h e  e m p l o y e r .  The o r d e r  o f  
p r e f e r e n c e  f o r  r e h a b i l i t a t i o n  p l a n s  i s  r e t u r n  t o  work

( 1 )  w i t h  t he  same e m p l o y e r  a t  t he  same o r  m o d i f i e d  
j o b  as  a t  the  t im e  o f  i n j u r y ;

( 2 )  w i t h  t he  same e m p l o y e r  a t  a new j o b  u s i n g  
t r a n s f e r r a b l e  s k i l l s ;

( 3 )  w i t h  a new e m p l o y e r  a t  t he  same o r  m o d i f i e d
j o b ;

( 4 )  w i t h  a new e m p l o y e r  in a new j o b  u s i n g  
t r a n s f e r r a b l e  s k i l l s ;

( 5 )  t h r o u g h  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  
a c q u i r i n g  new s k i l l s  t h r o ” gh o n - t h e - j o b  t r a i n i n g ;

( 6 )  a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  
a c q u i r i n g  new s k i l l s  t h r o u g h  v o c a t i o n a l  t r a i n i n g ;

( 7 )  a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  
a c q u i r i n g  new s k i l l s  t h r o u g h  a c a d e m i c  t r a i n i n g ;

( 8 )  i n  s e l f  e mp l o y m e nt ;  and
( 9 )  t h r o u g h  d i r e c t  p l a c e m e n t  i n  an u n r e l a t e d  j o b  

n o t  u s i n g  t r a n s f e r r a b l e  work s k i l l s .

( i )  I f  t h e  e m p l o y e r  and e m p l o y e e  f a i l  t o  a g r e e  i n  w r i t i n g  on  
t h e  s u b m i t t e d  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  w i t h i n  14 d a y s ,  the  
e m p l o y e e  s h a l l  s u b m i t  an a l t e r n a t i v e  p l a n  t o  t he  r e h a b i l i t a t i o n  
a d m i n i s t r a t o r .  The e m p l o y e e ' s  a l t e r n a t i v e  p l a n  must  be s u b m i t t e d  
w i t h i n  an a d d i t i o n a l  14 d a y s .  In t h e  e v e n t  o f  a d i s p u t e ,  t h e
r e h a b i l i t a t i o n  a d m i n i s t r a t o r  o r  h i s  s t a f f  may e i t h e r  w r i t e  a 
d e c i s i o n  o r  s c h e d u l e  a f o r m a l  r e h a b i l i t a t i o n  c o n f e r e n c e  t o  be
h e l d  w i t h i n  10 d a y s  o f  r e c e i p t  o f  t h e  a l t e r n a t i v e  p l a n .  I f  a
c o n f e r e n c e  i s  h e l d ,  a d e c i s i o n  as  t o  t he  a p p r o p r i a t e  p l a n  s h a l l  
be  i s s u e d  w i t h i n  10 d a y s  a f t e r  t h e  c o n f e r e n c e .  The
r e h a b i l i t a t i o n  a d m i n i s t r a t o r ' s  d e c i s i o n  i s ^ - b i n d i n g  u n l e s s  a p a r t y  
s e e k s  r e v i e w  o f  t h e  d e c i s i o n  by r e q u e s t i n g  a h e a r i n g  w i t h  t he  
Bo ard  i n  a c c o r d a n c e  w i t h  AS 2 3 . 3 0 . 1 1 0 .

( j )  A v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  may n o t  e x c e e d  up t o  37 
t r a i n i n g  w e e k s ,  e x c e p t  t h a t  t he  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  may 
o r d e r  a p l a n  up t o  an a d d i t i o n a l  37 t r a i n i n g  w e e k s .  T h i s  
s u b s e c t i o n  d o e s  n o t  p r o h i b i t  an e m p l o y e r  o r  c a r r i e r  r ro m



p r o v i d i n g  e x t e n d e d  v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  on a 
v o l u n t a r y  b a s i s .  I f  r e h a b i l i t a t i o n  r e q u i r e s  r e s i d e n c e  away f r o m  
t h e  e m p l o y e e ' s  c u s t o m a r y  r e s i d e n c e ,  t r e a s o n a b l e  c o s t  o f  b o a r d ,  
l o d g i n g ,  and t r a v e l  s h a l l  be p a i d  by t he  e m p l o y e r .  T e m p o r a r y  
d i s a b i l i t y  u nd e r  AS 2 3 . 3 0 . 1 8 5  o r  AS 2 3 . 3 0 . 2 0 0  s h a l l  be p a i d  
t h r o u g h o u t  t h e  r e h a b i l i t a t i o n  p r o c e s s .  The e m p l o y e r  s h a l l  pay  
a l l  c o s t s  o f  a r e h a b i l i t a t i o n  p l a n  under  t h i s  s e c t i o n .

( k )  For  p u r p o s e s ’ o f  t h i s  s e c t i o n ,  s u i t a b l e  g a i n f u l  
e mp lo yme nt  means e mp lo ym ent  t h a t  i s  r e a s o n a b l y  a t t a i n a b l e  i n  t he  
l i g h t  o f  an i n d i v i d u a l ' s  a g e ,  e d u c a t i o n ,  v o c a t i o n a l  h i s t o r y ,  and 
p h y s i c a l  c a p a b i l i t i e s ,  and t h a t  o f f e r s  an o p p o r t u n i t y  t o  r e s t o r e  
the  i n d i v i d u a l  as  s o o n  as  p r a c t i c a l  t o  a r e m u n e r a t i v e  o c c u p a t i o n  
t h a t  t a k e s  i n t o  c o n s i d e r a t i o n  t h e  l o c a l  l a b o r  m a r k e t  and as 
n e a r l y  as  p o s s i b l e  t o  t h e  i n d i v i d u a l ' s  g r o s s  w e e k l y  e a r n i n g s  a s  
d e t e r m i n e d  by s e c t i o n  AS 2 3 . 3 0 . 2 2 0 .

( 1 )  For  p u r p o s e s  o f  t h i s  s e c t i o n ,  " l a b o r  m a r k e t "  means  a 
g e o g r a p h i c a l  a r e a  t h a t  o f f e r s  e mpl o yme nt  o p p o r t u n i t i e s  i n  t h e  
f o l l o w i n g  p r i o r i t y :

( 1 )  a r e a  o f  l a s t  e m pl o y me nt ;
( 2 )  a r e a  o f  r e s i d e n c e ;
( 3 )  t h e  S t a t e  o f  A l a s k a ;
(4 )  o u t s i d e  A l a s k a .

(m) " Q u a l i f i e d  r e h a b i l i t a t i o n  p r o f e s s i o n a l "  means a p e r s o n  
who by e d u c a t i o n  and e x p e r i e n c e  has  t he  s k i l l s  t o  work i n  t h e  
f i e l d  o f  r e h a b i l i t a t i o n  as  d e t e r m i n e d  by Bo ard  e s t a b l i s h e d  
r e g u l a t i o n s .

( n )  W h i l e  an i n j u r e d  w o r k e r  i s  p a r t i c i p a t i n g  i n  a 
p r e l i m i n a r y  e v a l u a t i o n  a n d / o r  a s u b s e q u e n t  f u l l  e v a l u a t i o n  u n d e r  
t h i s  s e c t i o n ,  he o r  s h e  s h a l l  r e c e i v e  t e m p o r a r y  p a r t i a l  
d i s a b i l i t y  b e n e f i t s  u n d e r  AS 2 3 . 3 0 . 2 0 0  when an e m p l o y e r  u n d e r  
s e c t i o n  ( h ) ( 1 )  o r  ( 2 )  and p r i m a r y  p h y s i c i a n  a g r e e ,  p r i o r  t o  
m e d i c a l  s t a b i l i t y  and a f u l l  r e l e a s e ,  t h a t  an e m p l o y e e  may r e t u r n  
t o  m o d i f i e d ,  l i g h t  d u t y ,  p a r t  t i m e ,  o r  t r i a l  work s t a t u s .



P o s s i b l e  Amendment t o  AS 3 0 . 2 2 5 :

Where an e m p l o y e e  r e c e i v e s  p e r i o d i c  d i s a b i l i t y  b e n e f i t s  u nd e r  

t h e  p r o v i s i o n s  o f  a p e n s i o n  p l a n ,  d i s a b i l i t y  o r  a c c i d e n t  

i n s u r a n c e  p l a n ,  f i n a n c e d  i n  w h o l e  o r  i n  p a r t  by  t h e  e m p l o y e r ,  

t h e  a g g r e g a t e  b e n e f i t s  p a y a b l e  f o r  t e m p o r a r y  t o t a l  d i s a b i l i t y ,  

t e m p o r a r y  p a r t i a l  d i s a b i l i t y ,  p er ma ne nt  p a r t i a l  and permanent  

t o t a l  d i s a b i l i t y  s h a l l  be r e d u c e d  by an amount  e q u i v a l e n t  t o  

s u c h  p o r t i o n  o f  t h e  e m p l o y e r  f i n a n c e d  b e n e f i t s  p a i d  t o  an 

e m p l o y e e  i n  e x c e s s  o f  t e m p o r a r y  o r  p er ma ne nt  d i s a b i l i t y  b e n e f i t s  

c a l c u l a t e d  on t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s .



TO: U n i t e d  F a i r b a n k s

FROM: John Co nno rs

DATE: J a n u a r y  11 ,  1988

RE: P r o p o s e d  Amendment t o  AS 2 3 . 3 0  S e c t i o n  1 ( b ) ;  S t a nd a rd
o f  E v i d e n c e  A p p l i e d  i n  D e t e r m i n i n g  t h e  C o m p e n s a b i l i t y
o f  a W o r k e r s '  C o m p e n s a t i o n  C l a i m .

C a l i f o r n i a  as  o f  J a n u a r y  1,  1983 and N or t h  Dakota  i n  

1977 l e g i s l a t i v e l y  a d o p t e d  t h e  p r e p o n d e r a n c e  o f  e v i d e n c e  

s t a n d a r d  i n  d e t e r m i n i n g  t h e  c o m p e n s a b i l i t y  o f  w o r k e r s '  

c o m p e n s a t i o n  c l a i m .

In C a l i f o r n i a ,  S e c t i o n  3 2 0 2 . 5  was added  t o  t h e  Labor

Code e f f e c t i v e  J a n u a r y  1,  1 98 3 .  That  s e c t i o n  i s  e n t i t l e d

P r e p o n d e r a n c e  o f  E v i d e n c e  S t a n d a r d ,  and s t a t e s :

N o t h i n g  c o n t a i n e d  i n  S e c t i o n  3202 s h a l l  be 
c o n s t r u e d  as  r e l i e v i n g  a p a r t y  f r o m  m e e t i n g  
t h e  e v i d e n t i a r y  bur de n  o f  p r o o f  by  a 
p r e p o n d e r a n c e  o f  e v i d e n c e .  ' ' P r e p o n d e r a n c e  
o f  t h e  e v i d e n c e "  means s u c h  e v i d e n c e  a s .  
when w e i g h e d  w i t h  t h a t  o p p o s e d  t o  i t ,  has 
more c o n v i n c i n g  f o r c e  and a g r e a t e r  
p r o b a b i l i t y  o f  t r u t h .  When w e i g h i n g  t h e  
e v i d e n c e ,  t h e  t e s t  i s  n o t  t h e  r e l a t i v e  
number o f  w i t n e s s e s ,  but  t h e  r e l a t i v e  
c o n v i n c i n g  f o r c e  o f  t he  e v i d e n c e .

S e c t i o n  3202 e n t i t l e d  L i b e r a l  c o n s t r u c t i o n  o f  D i v i s i o n s  

4 and 5 p r o v i d e s  t h a t  t h e  a p p l i c a b l e  s e c t i o n s  o f  t h e  L abo r  Code 

d e a l i n g  w i t h  w o r k e r s '  c o m p e n s a t i o n  and i n s u r a n c e  a r e  t o  be 

l i b e r a l l y  c o n s t r u e d  by t he  c o u r t s  f o r  t h e  p u r p o s e  o f  e x t e n d i n g  

b e n e f i t s  f o r  t h e  p r o t e c t i o n  o f  p e r s o n s  i n j u r e d  in  t h e  c o u r s e  o f

t h e i r  e m p l o y m e n t .



S e c t i o n  3 2 0 2 . 5 ,  as a d o p t e d  i n  1982 c o n s t i t u t e d  t he

C a l i f o r n i a  l e g i s l a t u r e ' s  a t t e m p t  i n s u r e  t h a t  w o r k e r ’ s 

c o m p e n s a t i o n  c a s e s  w o u l d  be d e c i d e d  upon t h e i r  m e r i t s ,  s u p p o r t e d  

by a p r e p o n d e r a n c e  o f  e v i d e n c e  w h i c h  w o u l d  w i t h s t a n d  j u d i c i a l  

r e v i e w  o f  c h a l l e n g e d  a wa r ds .  The s t a t e d  l e g i s l a t i v e  i n t e n t  was 

t o  a s s u r e  t h e  q u i c k  and e f f i c i e n t  d e l i v e r y  o f  b e n e f i t s  t o  

i n j u r e d  w o r k e r s ,  w h i l e  a t  t h e  same t i m e  s e e k i n g  t o  i n s u r e  t h a t  

awards  o f  b e n e f i t s  a r e  s u p p o r t e d  by t h e  w e i g h t  o f  e v i d e n c e  

p r e s e n t e d .

I n c o r p o r a t i n g  t h e  p r e p o n d e r a n c e  o f  t he  e v i d e n c e  

s t a n d a r d  i n t o  t h e  p r o p o s e d  l a n g u a g e  u s e d  i n  t he  1 2 / 3 0 / 8 7  work 

d r a f t  f o r  s e c t i o n  2 3 . 3 0  s e c t i o n  1 ( b ) ,  one  p o s s i b l e  p h r a s i n g  

mi g h t  b e :

The L e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o r k e r s '  
c o m p e n s a t i o n  l aws  must be f a i r l y  and 
i m p a r t i a l l y  c o n s t r u e d  by t h e  c o u r t s .  In 
p r o m o t i o n  o f  t h a t  g o a l ,  i t  i s  t h e  i n t e n t i o n  
o f  t h e  l e g i s l a t u r e  t h a t  t h e  p r e p o n d e r a n c e  
o f  e v i d e n c e  s t a n d a r d  be u t i l i z e d  i n  
d e t e r m i n i n g  t h e  c o m p e n s a b i l i t y  o f  a 
w o r k e r s '  c o m p e n s a t i o n  c l a i m .  P r e p o n d e r a n c e  
o f  t h e  e v i d e n c e  means s u c h  e v i d e n c e  a s .  
when w e i g h e d  w i t h  t h a t  o p p o s e d  t o  i t ,  has  
more c o n v i n c i n g  f o r c e  and a g r e a t e r  
p r o b a b i l i t y  o f  t r u t h .  When w e i g h i n g  the  
e v i d e n c e ,  t h e  t e s t  i s  n o t  t h e  r e l a t i v e  
number o f  w i t n e s s e s ,  b u t  t h e  r e l a t i v e  
c o n v i n c i n g  f o r c e  o f  t h e  e v i d e n c e .

J J C / t l g

0 0 8 6 K

I

I



MEMORANDUM

TO: U n i f i e d  F a i r b a n k s  W o r k e r s '  C o m p e n s a t i o n  Task F o r c e
Ar t  R ob s on  Chairman

FROM: The M e d i c a l  Co mmi t te e

DATE: J a n u ar y  1 3 ,  1988

RE: S e n a t e  B i l l  HB 322. d r a f t e d  b y  the  L abo r  and Commerce
Commi t t ee

The M e d i c a l  C o m m it t ee  d e l i b e r a t e d  o v e r  t h e  p r o p o s e d  c h a n g e s  f o r  
AS 2 3 . 3 0 . 0 9 5 .  A t t a c h e d  you w i l l  f i n d  t he  M e d i c a l  C o m m i t t e e ' s
recommended c h a n g e s  i n  HB 322 ,  § 0 9 5 .  The W o r k e r s '  C o m p e n s a t i o n
Task F o r c e  C o m m it t ee  s h o u l d  r e c o g n i z e  t h a t  the  M e d i c a l  Co mm it t ee  
d e t e r m i n e d  t o  a p p r o v e  some o f  t he  r e m e d i a l  l e g i s l a t i o n  recommended 
by t h e  Labo r  and Commerce C om mi t te e ,  w h i c h ,  as  a p r a c t i c a l  m a t t e r ,  
was a imed a t  r e s o l v i n g  some g l a r i n g  p r o b l e m s  i n  t h e  d e l i v e r y  o f
m e d i c a l  b e n e f i t s  t o  i n j u r e d  w o r k e r s  a t  a r e a s o n a b l e  c o s t  t o  
e m p l o y e r s .  The M e d i c a l  C om m i t t e e ,  h o w e v e r ,  w i s h e s  t h e  W o r k e r s '
C o m p e n s a t i o n  Task F o r c e  Co mmi t te e  as  a w h o l e  t o  n o t e  t h a t  i n  i t s
c o l l e c t i v e  o p i n i o n ,  u n t i l  such  t i m e  as  t h e  M e d i c a l  C o m m it t ee  
r e c e i v e s  e v i d e n c e  t h a t  the  t r e m e n d o u s  i n c r e a s e  i n  w o r k e r s '  
c o m p e n s a t i o n  c o s t s  i s  a t t r i b u t a b l e  i n  some manner t o  a t r e m e n d o u s  
i n c r e a s e  i n  m e d i c a l  c o s t s  i n  t h e  w o r k e r s '  c o m p e n s a t i o n  s y s t e m ,  any 
v a s t  c h a n g e s  i n  AS 2 3 . 3 0 . 0 9 5  would  n o t  seem a p p r o p r i a t e .

A S B / l a s
16 4 4s
A t t a c h m e n t



WORKERS' COMPENSATION TASK FORCE 
Meeting Minutes 
January 6, 1988

MEMBERS PRESENT

A rth u r Robson, Attorney (Chair)
Ann Brown, Attorney
Jim Carroll, Iron Workers #751
John Connors, Attorney
Clare Hiratsuka, Northern Rehab
Judith Hannig, APSI
Ed Husted, Paralegal
Mary Klink, Paralegal
Kevin Krauklis
Phil Nelson, Holiday Parks
George Riley, UAF Employee Relations
Earl F. Romans, Alaska Battery
Charles Rublee, D.C.
Bill Sager, Chandler Plumbing & Heating 
Carolyn Webster, Culligan 
Tom Wilton, Wilton Adjusters 
Eugene Yurkovich, Cook & Haugeburg

MEMBERS ABSENT

Ralph Beistline, Attorney 
Dennis Brownsfield, Iron, Inc.
Skip (Dennis) Cook, Attorney 
Cordon DePue, Alaska 100 Insurance 
Scott Emery, M. D.
Vince Gollogly, Northern Rehab 
George Haltuch, ARC 
Owen Hanley, M .D .
Kurt Merkel, M .D .
Gene Rutland, Mechanical Contractors of Fairbanks 
Mary Stella, Denali Transport Corp.
Joe Thomas, Laborers #945

CALL TO ORDER

I
Meeting was called to order at 3:10 p.m.

APPROVAL OF M INUTES:

Minutes of December 30, 1987, meeting were approved with the following 
correction: name of person in the Division of Insurance is Don Koch, not 
Don Cope.
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NEW COM M ITTEES:

George Riley stated his concerns regarding the administration of the 
Workers' Compensation program. An Administrative Structure Committee 
was formed to make a recommendation for language to forward to the 
Governor. The members are:

Ann Brown 
George Riley 
Earl Romans

REVIEW OF PROPOSED LEGISLATIVE CHANCES:

The Task Force reviewed the WCCA proposed legislative changes beginning 
with Sec. 1.

Sec. 1: This section concerns legislative intent. John Connors will
provide a copy of the California language in their Workers' Compensation 
law which the task force will review and may choose to use as an example 
to modify the proposed changes in this section.

Sec. 2: The part of this Section regarding the enforcement of attendance
and testimony of witnesses (the last sentence) will be addressed by the 
Administrative Structure Committee. That committee will also consider the 
matter of mandatory language as opposed to discretionary language 
throughout the law; i . e . ,  the use of "may" instead of "shall" or "will".

Sec. 3: False statements on an employment or preemployment question­
naire is the issue. Action on this matter was referred to the Second 
In jury Fund Committee. Earl Romans will ask Skip Cook to draft new 
language for this Section.

Sec. i \ : The inclusion to the law o f  " . . . T h e  contribution shall be
compensation payments made during the preceding calendar year." should 
read, " . . .s h a l l  be BASED ON compensation paym ents..."

Sec. 5: This Section concerns vocational rehab and was referred to the
Vocational Rehabilitation Committee for a report next week. Judith Hannig 
is now a member of this committee.

Sec. 6: Discussion of this Section lead to the matter of insurance
carriers not being able to recapture funds paid on a case which the Board
rules fraudulent. A rt  Robson will address this issue.

Sec. 7: The changes here regard curbing the practice of "doctor
shopping." Redraft o f the language was referred to the Medical 
Committee. Judy Hannig is now a member of this committee.
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Sec. 8: Treatment plans are the subject xo f  this addition. This Section
was referred to the Medicat Committee fo r \re v ie w  and recommendations. 
The Task Force would also like the committee to address the subject of 
settlement of future medicals.

Sec. 9: A rt Robson will draft new language to include the definition of
physician as described by law.

Sec. 10: Modifications are acceptable.

Sec. 11: Once again, the use of mandatory language is preferred by the
Task Force; i . e . ,  "The board m a y . . . . "  should read, "The board w i l l . . . "

Sec. 12: A rt Robson will draft new language changing "independent
medical examiner" to "independent medical panel". There will be further 
discussion on this at the next meeting.

MEMBERS' COMMENTS:

Report on WCCA: Tom Wilton reported that Steve Hague, president of
WCCA, said they have hired a public relations' group and are meeting with
Anchorage politicians who are leaving for Juneau. At tiiis point, WCCA is 
involved mainly with political strategy.

Report Deadlines: The Task Force agreed that all committees should
finalize their reports by next week.

Premium Rates: Gene Yurkovich distributed a report on premium rates on
behalf of his committee.

ADJOURNMENT:

The meeting was adjourned at 5:15 p.m.



MEMORANDUM

From:

To:

Date: January 6, 1987 

United Fairbanks 

Gene Yurkovich^i/^V^

Subject: Workers' Compensation Premium Rates

Redetermining premium rates for workers' compensation can be somewhat arbitrary 
in that methods can shift cost from one class of employee/employer to another. 
For example, to shift the higher cost of construction workers to office 
workers. If the total cost of v/orkers' compensation for Alask i workers is 
still the same, a shift may be said unfair.

The easiest method for premium rate change would be to go back to a maximum 
weekly cap as v/e had in the 1970s.

Example: $1,000 per week maximum base - Employers would only pay a
maximum premium on $52,000 annual wage.

Costs must be cut on the benefit and administration side first. Oregon has 
benefits based on two-thirds of gross. The minimum wage base is $55.55 per 
week. Gross from $55.56 to $75.00 per week qualifies for a $50.00 benefit 
($75.00 x 2/3 = $50.00). Gross over $75.00 would be 2/3 x 95 percent with a 
maximum benefit of $355.04 for everyone.

Piece meal or production/fishery workers who are hired on an "as needed" basis 
are averaged over a 26 week period for a wage base. Others, such as teachers, 
drivers etc., who normally work more than the four weeks but not all year also 
have a special calculation.

Oregon also analyzed the cost of 1986 vocational rehabilitation..

NCCI (National Council of Comp Ins.) estimate of cost was 12.6 percent 

Claims were 11.2 percent

State said cost should be only 5.4 percent and a rate increase for 1987 
was denied.

Analysis (Mike) - said cost should be 8 to 10 percent 

Cost benefits of premimum collected for 1986 (Oregon)

Percent

Medical

T.T.D. - time loss 
P.P.D.
P.T.D.
Legal
Rehabilitation 
Denial *

32.4

30.3
11.9

8.9
2.3 claimant only 

11.2 
3.0

Total 100.0

*Two parts -
1. Interim compensation to mediate loss (after 14 days)
2. Complimentary release - lump sum is "case questionable" status



MEMORANDUM

Date: January 6, 1987

To: United Fairbanks

From: Gene

Subject: Workers' Compensation Premium Rates

Redetermining premium rates for workers' compensation can be somewhat arbitrary 
in that metnods can shift cost from one class of employee/employer to another. 
For example, to shift the higher cost of construction workers to office 
workers. If the total cost of workers' compensation for Alaskan workers is 
still the same, a shift may be said unfair.

The easiest method for premium rate change would be to go back to a maximum 
weekly cap as we had in the 1970s.

Example: $1,000 per week maximum base - Employers would only pay a
maximum premium on $52,000 annual wage.

Costs must be cut on the benefit and administration side first. Oregon has 
benefits based on two-thirds of gross. The minimum wage base is $55.55 per 
week. Gross from $55.56 to $75.00 per week qualifies for a $50.00 benefit 
($75.00 x 2/3 = $50.00). Gross over $75.00 would be 2/3 x 95 percent with a 
maximum berefit of $355.04 for everyone.

Piece meal or production/fishery workers who are hired on an "as needed" basis 
are averaged over a 26 week period for a wage base. Others, such as teachers, 
drivers etc., who normally work more than the four weeks but not all year also 
have a special calculation.

Oregon also analyzed the cost of 1986 vocational rehabilitation..

NCCI (National Council of Comp Ins.) estimate of cost was 12.6 percent 

Claims were 11.2 percent

State ‘<.id cost should be only 5.4 percent and a rate increase for 1987 
was denied.

Analysis (Mike) - said cost should be 8 to 10 percent 

Cost benefits of premimum collected for 1986 (Oregon)

Percent

Medical

T.T.D. - time loss 
P.P.D.
P.T.D.
Legal
Rehabilitation 
Denial*

32.4

30.3 
11..9 

8.9
2.3 claimant only 

11.2  
3.0

Total 100.0

*Two parts -
1. Interim compensation to mediate loss (after 14 days)
2. Complimentary release - lump sum is "case questionable" status



WORKERS' COMPENSATION TASK FORCE 
Meeting Minutes 

December 23, 1987

Members Present:

Ralph Beistline, Attorney 
Jim Carroll, Iron Workers #751 
John Connors, Attorney 
Skip (Dennis) Cook, Attorney 
Vince Gollogly, Northern Rehab 
George Haltuch, ARC 
Clare Hiratsuka, Northern Rehab 
Ed Husted, Attorney p ^ A  

Mary Klink, Attorney j>
Phil Nelson, Holiday Parks
George Riley, UAF Employee Relations
A rth u r  Robson, Attorney
Earl F. Romans, Alaska Battery
Charles Rublee, tyeD .£ .
Bill Sager, Chandler Plumbing 6 Heating 
Joe Thomas, Laborers #945 
Tom Wilton, Wilton Adjusters 
Eugene Yu rko vic h , Cook & Haugeburg

Members A b se n t:

Dennis Brownsfield, Iron, Inc.
Gordon DePue, Alaska 100 Insurance 
Scott Emery, M .D .
Owen Hanley, M .D .
Judith Hannig, APSI 
Kevin Krauklis, Arco 
Kurt Merkel, M .D .
Mary Stella, Denali Transport Corp.
Carolyn Webster, Culligan

Meeting was called to order at 3:10 p.m. A rt  Robson was named chairman.

The majority of those present agreed the best path is to progress as 
rapidly as is possible while there is momentum and the legislature is 
paying attention.

A rt Robson requested volunteers for a committee to research the basis o f  
premium rates, ascertain what the law is and make recommendations for
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appropriate action. The members for this committee on premium rates- 
— what the bas^ is for them and what we should do about it— are:

The committees will report to the Task Force at their next regular 
Wednesday meeting.

it when WCCA is meeting and report to A rt. Tom

WCCA meetings take place in Anchorage.

A rt Robson suggested going through the items referred to the Task Force 
and decide which items should have a committee. The first problem on the 
list was the possibility of insurance companies looking to catch up which 
would result in rate increases in the future. A fter discussion, it was 
decided a committee on this was not necessary at this time.

The second item on the list is Attorney Fees— these are regulated on one 
side, and not the other. There is concern on how the legal fees effect 
their premiums. The Workers' Comp Board does not have the figures on 
the defense attorneys' fees, although a form is filed with tnem which 
requests the information. At the time the form is submitted, this informa­
tion is not usually available and is left unanswered. There is no supple­
mental form sent when the figures do become available. The Workers' 
Comp Board has never enforced this requirement, although recently action 
was taken to begin doing so. The legal fees effect the premiums because 
it is totally paid by the carrier, hence the employer.

There seems to be two issues regarding the attorney fees. One regards 
the concern that many people share the overall costs. The other issue 
seems to be whether or not individuals are getting equal treatment under 
the law. The labor side is concerned that an individual might not feel 
they are getting equal treatment i f  their attorney's costs are structured, 
but the other side's attorney's costs are not.

There is no breakdown of where the premium funds are going to as far as 
attorney fees, vocational rehab, medical, etc. The information to 
determine the breakdown appears to be in Juneau, but is not available in 
an organized form.

There was discussion regarding the lack of audits done on the insurance 
companies. O f special concern is that no audits are done at the time of 
rate increase requests. Audits may provide information on the breakdown 
of costs; specifically, which areas are responsible for the increase.

£  - -  —  ■ > 3  r 
WCCA on working on joint recommendations. The



Returning to the question of attorney fees. There are two systems of 
compensation for attorneys. The defense attorneys generally bill the 
insurance companies by an hourly rate. The plaintiff's attorneys receive 
basically a minimum of 10% of the compensation paid out to the applicant. 
At t r  es, the court has allowed a doubling of the attorneys' fees awarded 
to the p la in tiff  because of the contingent system. These different methods 
of payment between the attorneys make it difficult to compare the 
attorney's fees.

A rt Robson stated that the bottom line is the costs of litigation in general 
and how to determine these costs. Before a committee can be formed to 
address the attorneys' fees problem, the breakdown of premium figures is 
necessary. A committee was formed to obtain these figures from Juneau:
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The appointees were approved by those present.

Copies of the proposed law changes were distributed. The members
agreed unanimously to read these proposed changes by next week's 
meeting, at which time it will be discussed.
Returning to the problems submitted to the Task Force, Mandatory Review 
was addressed. The mandatory review was meant to pertain to the
auditing of the insurance companies. The members would like an audit of 
the insurance commission which grants the rates, ana the insurance
companies which request the rates, (^ince Golloqlyp will research the,
independent audit done for Texa s a nd Mary Klink will research the 
independent audit done for Maine. " '

George Riley discussed the necessity of educating the employers to use 
effective loss control, loss prevention activities, and have effective claims 
management. Without th is, nothing is going to be done to reduce the
losses because the reserves will not be reduced by the insurance
companies. There is going to be a seminar in the future by the American
Society of Safety Engineers regarding safety and loss control.

Jim Carroll stated that many injuries are a result of out of state contrac­
tors who know nothing of Alaska's elements. Those injuries effect all the 
rates. He discussed the possibility o f having pre-employment physicals for 
all employees as a possible loss control measure. There was general 
discussion on a pre-employment questionnaire. George Riley is obtaining a 
copy of the University 's pre-employment questionnaire which is going to be 
distributed by Chuck Rees.

The problems with the Second In jury Fund were discussed. Many 
employers do not want to take back the employee and give him a different 
job until he fu lly  recuperates. This often results in the employee 
remaining o ff  the job, collecting his benefits. The 104 weeks waiting 
period on the Second In jury Fund should be reduced. The Second Injury 
Fund cases seem to be low priority to the State.
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A committee was formed to work on changes in the Second Injury Fund. 
The previous committee which is obtaining figures from Juneau will also try  
to find figures pertaining to the Second In ju ry  Fund. The committee 
members for the Second In jury Fund Recommendation Committee are:

C
Skip Cook 
Vince Gollogly \

Earl Romans

The next item on the problem list is Benefit Offset (also known as 
collateral benefits). THis has been declared unconstitutional in a number 

~oT st5tesr auhough not necessarily where Workers' Comp is concerned. 
George Riley feels management often takes a punitive attitude towards the 
injured employee and we should stay away from this way of thinking. 
Mary Klink gave an example of a case with the City of Fairbanks which 
she felt was a good example of the type of problem the Task Force had 
been asked to work on. The intent being to prevent the employers from 
paying double, not to prevent the employee from getting what they 
deserve. The goal of the benefits should be to have the injured employee 
receiving 100% of his wages, but not over 100% as that then effects their 
incentive to return to work. There was disagreement as to how that might 
punish the employee who has iried to cover himself through other 
insurances. A Collateral Benefits Committee was formed with the following 
members: ‘ ~  ’

Wages, Current or Future is the next item on the problem list. This 
addresses the issue of basing the benefits on the employee's previous, 
current and/or future wages. The current system is not designed for 
Alaska's boom or bust economy. A committee will be formed on this 
subject next week.

A rt Robson asked for input from members on any items not addressed 
today that still should be.

Dr. Ruhlee suggested looking into the medical costs area. A committee 
was formed consisting of: *--------    *
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A t Vince Collogly's suggestion, a Vocational Rehab Committee was formed:

Xs
Vi Gonee
Clare ratsuka

ThomasJoe

Meeting was adjourned at 4:55 p.m.



WORKERS' COMPENSATION TASK FORCE

Committee List

Premium Rates

Jim Carroll 
Cordon DePue 
George Haltuch 
Gene Yurkovich

Premium Rates Breakdown

Bill Sager 
Ed Husted

Second In jury  Fund Recommendations

Skip Cook 
Vince Gollogly 
Earl Romans

Collateral Benefits

Jim Carroll 
John Connors 
Clare Hiratsuka 
George Riley

Medical Costs

Kurt M erkel, M .D .
Mary Klink 
Charles Rublee, M .D .

Vocational Rehab

Vince Gollogly 
Clare Hiratsuka 
Mary Klink 
Joe Thomas (?)

A X



Chancy Croft, Attorney
613 Cushman Street Suite 210 

Fairbanks, Alaska 99701 
(907) 456-8777

MEMO TO: UNIFIED FAIRBANKS

FROM: Ed H u s t e d ,  Chancy C r o f t  Law O f f i c e

RE:  A v e r a g e  payment  t o  i n j u r e d  w o r k e r s

DATE: December  30 ,  1987

I have  been  u n a b l e  t o  c o n t a c t  Jan  Hansen,  t h e  p e r s o n  r e s p o n s i b l e  
f o r  c o m p u t e r  work a t  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  B o a rd .  She 
h as  been  on v a c a t i o n  s i n c e  o u r  l a s t  m e e t i n g .  No o n e  e l s e  wanted 
t o  a t t e m p t  an a ns we r  as t o  what  t h e  a v e r a g e  w e e k l y  b e n e f i t  t o  an 
i n j u r e d  w o r k e r  was i n  A l a s k a .

At  l a s t  w e e k ' s  m e e t i n g ,  most  who work r e g u l a r l y  w i t h  t he  w o r k e r s '  
c o m p e n s a t i o n  p r o g r a m  f e l t  the  a v e r a g e  wou l d  f a l l  b e t w e e n  $ 5 0 0 . 0 0  
and $ 6 0 0 . 0 0  a week .  In an e f f o r t  t c  v e r i f y  t h i s  f i g u r e ,  I t o o k  
an a v e r a g e  o f  a l l  c a s e s  we have  h a n d l e d  in  t h e  C r o f t  Law O f f i c e  
f o r  t h e  l a s t  two y e a r s ,  a t o t a l  o f  279 c l a i m s .  The a v e r a g e  
w e e k l y  c o m p e n s a t i o n  t o  t h e s e  c l a i m a n t s  was $ 5 6 0 . 8 2 .  T h i s  
i n c l u d e d  t h e  f u l l  r a ng e  o f  b e n e f i t  p a y m e n t s ,  t h r e e  w o r k e r s  a t  t h e  
minimum o f  $ 1 1 0 . 0 0  and one  a t  t h e  maximum o f  $ 1 1 0 8 . 0 0 .



Chancy Croft, Attorney
613 Cushman Street Suite 210 

Fairbanks, Alaska 99701 
(907)456-8777

MEMO TO: UNIFIED FAIRBANKS

FROM: Ed H u s t e d ,  Chancy C r o f t  Law O f f i c e

RE: S e c o n d  I n j u r y  Fund

DATE: December  30 ,  1987

As o f  November 30,  1987,  t h e  b a l a n c e  in  t h e  S e c o n d  I n j u r y  Fund
was s l i g h t l y  o v e r  $ 5 , 9 0 0 , 0 0 0 . 0 0 .

Payments  a l r e a d y  c o m m i t t e d  f o r  f i s c a l  y e a r  1988  ( J u l y  1, 1987 ,  
t h r o u g h  June 30 ,  1988 )  a r e  $ 2 , 3 8 7 , 0 0 0 . 0 0 ,  o f  w h i c h  r o u g h l y  h a l f
have  a l r e a d y  be en  p a i d  o u t .  Thus ,  a b o u t  $1,  2 0 0 , 0 0 0 . 0 0  o f  the  
b a l a n c e  in  t h e  S e c o nd  I n j u r y  Fund i s  a l r e a d y  c o m m i t t e d  f o r  
p a y me nt s  b e t we e n  now and June 30 ,  1988.  T h i s  l e a v e s
a p p r o x i m a t e l y  $ 4 , 7 0 0 , 0 0 0 . 0 0  i n  unencumbered  f u n d s .

T h i s  i n f o r m a t i o n  was o b t a i n e d  by t e l e p h o n e  c o n f e r e n c e  t o d a y  w i t h  
R i c h a r d  O st er man ,  who i s  d i r e c t o r  o f  t h e  S e c o n d  I n j u r y  Fund.  He 
i s  an e m p l o y e e  o f  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  B o a r d .

The S e c o nd  I n j u r y  Fund i s  f u n d e d  by a s s e s s m e n t s  a g a i n s t
e m p l o y e r s / i n s u r a n c e  c a r r i e r s .  For  i n j u r i e s  o c c u r r i n g  b e t we en  
J u l y ,  1981 ,  and December ,  1985 ,  t h e  a s s e s s m e n t  was 6% o f  a l l  wage 
l o s s  b e n e f i t s  p a i d  t o  i n j u r e d  w o r k e r s .  T h i s  a s s e s s m e n t  d r o pp e d  
t o  5% f o r  1986 .  The a s s e s s m e n t  was e l i m i n a t e d  a l t o g e t h e r  f o r  
i n j u r i e s  o c c u r r i n g  i n  1987 .  Hr. Osterman i n d i c a t e d  no a s s e s s m e n t  
i s  c o n t e m p l a t e d  f o r  1988 i n j u r i e s .



MEMO

TO: Workers' Compensation Task Force

FROM: A rt Robson, Chairman

DATE: January 4, 1988

SUBJECT: Meeting Notification

Enclosed please find the minutes for the December 30, 1987, Workers' 
Compensation Task Force meeting.

Our next meeting is V/ednesday, January 6, 1988, at 3:00 p.m. at the 
North Star Terminals conference room. We will continue to meet each 
Wednesday at 3:00 p.m. through the month of January.



WORKERS' COMPENSATION TASK FORCE 
Meeting Minutes 
December 30, 1987 
Page Three

Medical Costs: There will be a report next week as Kurt Merkel has been
unavailable to work with the committee.

Vocational Rehabilitation: Vince Gollogly reported that currently the
employer selects the rehab counselor. There is a proposal to go to a CIRS 
system. There is currently no CIRS in Fairbanks, although Vince is 
taking his CIRS examine in March. This will prevent current Fairbanks' 
vocational rehabilitation counselors from working in this field, and will 
require people to be brought in from outside the c ity ,  and possibly the 
state. The committee will study the proposed law further before making 
recommendations.

MEMBERS' COMMENTS:

Out of State A u d its : Mary Klink reported on general information she
learned during her research into the independent audit done for the state 
of Maine. The NCCI is very heavy into lobbying, with effective results. 
There are about 20 states which use NCCI ratings. Most of the states 
which do not use NCCI ratings are probably self-insured. In many states 
having problems similar to Alaska, the premiums are being increased, while 
benefits are being reduced.

Regarding Texas, Vince Gollogly reported that the audit was not an inde­
pendent one. Many insurance companies have pulled out of Texas, and 
the majority of workers' compensation policies are written by the pool.

Letter From Bettye Fahrenkamp: Earl Romans read a letter from Senator
Fahrenkamp offering her help on the workers' compensation issue.
The Task Force should take advantage of her offer.

Proposed Legislative Changes: The committee will review the proposed
changes at the next meeting, based upon committee reports.

ADJOURNMENT:

The meeting was adjourned at 5:15 p.m.



WORKERS' COMPENSATION TASK FORCE 
Meeting Minutes 
December 30, 1987 
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COMMITTEE REPORTS:

Premium Rates: Gene Yurkovich reported that benefits, overtime, holiday,
room and board, i f  applicable, are all included in wages used to determine 
premium rates. Benefits are not included i f  they are put into trust funds, 
as with the unions. Employer's premium rates are based on the classifica­
tion given to their employee's position by NCCI. In Alaska, Workers' 
Compensation is optional for partners and sole proprietors. The committee 
will recommend a new basis for premium rates at the next meeting.

Premium Rates Breakdown: Ed Husted distributed a memo with figures on
the Second In jury Fund and a memo regarding the average weekly benefit 
received by Alaskan injured workers (attached). He will continue his 
efforts to contact Jan Hansen at the Division of Workers' Compensation. 
Gene Rutland wrote a letter to John George, Division of Insurance, 
requesting figures for the percentage of the premium dollar that is spent 
on each major component; i . e . ,  medical costs, workers' compensation 
payments, vocational rehabilitation, insurance carrier reserves, legal fees, 
insurance carrier overhead and profit, and costs of administration. He 
requested separate breakdowns for insurance ca-riers and workers. He 
also asked what the change has been in each of these components since
1985, and in addition, what are the total annual costs of each of these
major components for 1986, 1987 and what is projected for 1 988. Gene has 
not received a reply yet, but he did speak with Don Cope of the Division
of Insurance. Don Cope said he was not sure if  they could provide the
requested information, but is preparing a preliminary report which will be 
sent to us next week. Much of the requested information is not reported 
to the NCCI in the form in which we would like. The insurance carriers 
report costs lumped together in one figure, although their files do contain 
the individual f igures. The problem which needs to be investigated is the 
line between the insurance companies and NCCI. Mary Klink commented on 
our state law which requires insurance carriers to file -the Workers' 
Compensation Reports with the Workers Compensation Board. The 
inclusion of the breakdown of figures on these reports (medical, attorney 
fees, etc.) should be enforced by the Board and made available.

Second In jury Fund Recommendations; Skip Cook has obtained information 
on the Second In ju ry  Fund from Senator Fahrenkamp's office (attached).
The members would like the waiting period for SIF benefits to be reduced 
from 104 weeks to 30 days. Vince Gollogly is researching information on 
other liability coverage which can be used prior to the Second In jury Fund 
benefits going into effect. The committee will find out which account
receives the interest earned on SIF.

Collateral B enefits: Page 22, Section 26 of the proposed law concerns this
subject. Clare Hiratsuka reported committee members could not agree on
recommendations. Task Force members present at the meeting agreed that 
we need to develop a formula for workers' comp to take an offset for
pension benefits and possibly permanent disability benefits. Clare will 
continue to work on this issue.



WORKERS' COMPENSATION TASK FORCE 
Meeting Minutes 

December 30, 1987

MEMBERS PRESENT

Skip (Dennis) Cook, Attorney 
Vince Gollogly, Northern Rehab 
Clare Hiratsuka, Northern Rehab 
Ed Husted, Paralegal 
Mary K link, Paralegal 
Phil Nelson, Holiday Parks 
A rth u r  Robson, Attorney 
Earl F. Romans, Alaska Battery 
Charles Rublee, D .C .
Gene Rutland, Mechanical Contractors of Fairbanks 
Bill Sager, Chandler Plumbing £ Heating 
Eugene Y u rk o vic h , Cook 5 Haugeburg

MEMBERS ABSENT

Ralph Beistline, Attorney 
Dennis Brownsfield, Iron, Inc.
Jim Carroll,  Iron V/orkers #751 
John Connors, Attorney 
Cordon DePue, Alaska 100 Insurance 
Scott Emery, M .D .
George Haltuch, ARC 
Owen Hanley, M .D .
Judith Hannig, APSI 
Kevin Krauklis, Arco 
Kurt Merkel, M .D .
George R iley, UAF Employee Relations 
Mary Stella, Denali Transport Corp.
Carolyn Webster, Culligan 
Joe Thomas, Laborers #945 
Tom Wilton, Wilton Adjusters

CALL TO ORDER

Meeting was called to order at 3:18 p.m.

APPRO VAL OF M IN U TE S:

Minutes o f  December 23, 1 9 8 7 / 'meeting were approved with the following 
corrections: changing of titles for Ed Husted and Mary Klink from attor­
ney to paralegal; changing of title for Charles Rublee from M .D . to D . C . ;  
and Phil Nelson to be included as member of Vocational Rehabilitation 
Committee.



Chancy Croft, Attorney
613 Cushman Street Suite 210 

Fairbanks, Alaska 99701 
(907) 456-8777

MEMO TO: UNIFIED FAIRBANKS

FROM: Ed Hu st e d ,  Chancy C r o f t  Law O f f i c e

RE:  Second .  I n j u r y  Fund

DATE: December  30 ,  1987

As o f  November  30 ,  1987 ,  t h e  b a l a n c e  i n  t he  S e c o n d  I n j u r y  Fund
was s l i g h t l y  o v e r  $ 5 , 9 0 0 , 0 0 0 . 0 0 .

P a y m e nt s  a l r e a d y  c o m m i t t e d  f o r  f i s c a l  y e a r  1988 ( J u l y  1,  1987 ,
t h r o u g h  June 30 ,  1988 )  a r e  $ 2 , 3 8 7 , 0 0 0 . 0 0 ,  o f  w h i c h  r o u g h l y  h a l f
h a v e  a l r e a d y  been  p a i d  o u t .  Th us ,  a b o u t  $ 1 , 2 0 0 , 0 0 0 . 0 0  o f  t he
b a l a n c e  i n  t h e  S e c o n d  I n j u r y  Fund i s  a l r e a d y  c o m m i t t e d  f o r  
p a y m e n t s  b e t w e e n  now and June  30 ,  1988 .  T h i s  l e a v e s
a p p r o x i m a t e l y  $ 4 , 7 0 0 , 0 0 0 . 0 0  i n  u ne nc umb er ed  f u n d s .

T h i s  i n f o r m a t i o n  was o b t a i n e d  by t e l e p h o n e  c o n f e r e n c e  t o d a y  w i t h  
R i c h a r d  O s t e r m a n ,  who i s  d i r e c t o r  o f  t he  S e c o n d  I n j u r y  Fund.  He 
i s  an e m p l o y e e  o f  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  B o a r d .

The S e c o n d  I n j u r y  Fund i s  f u n d e d  by a s s e s s m e n t s  a g a i n s t  
e m p l o y e r s / i n s u r a n c e  c a r r i e r s .  For  i n j u r i e s  o c c u r r i n g  b e t we e n  
J u l y ,  1 9 8 1 ,  and De ce mbe r ,  1 98 5 ,  t h e  a s s e s s m e n t  was 6% o f  a l l  wage 
l o s s  b e n e f i t s  p a i d  t o  i n j u r e d  w o r k e r s .  T h i s  a s s e s s m e n t  d r o p p e d  
t o  5% f o r  1 9 8 6 .  The a s s e s s m e n t  was e l i m i n a t e d  a l t o g e t h e r  f o r  
i n j u r i e s  o c c u r r i n g  i n  1987 .  Mr. Osterman i n d i c a t e d  no a s s e s s m e n t  
i s  c o n t e m p l a t e d  f o r  198L i n j u r i e s .



Chancy Croft, Attorney
613 Cushman Street Suite 210 

Fairbanks, Alaska 99701 
(907) 456-8777

MEMO TO: UNIFIED FAIRBANKS

FROM: Ed H u s t e d ,  Chancy C r o f t  Law O f f i c e

RE:  A v e r a g e  payment  t o  i n j u r e d  w o r k e r s

DATE: D ec em be r  3 0 ,  1987

I have  b e e n  u n a b l e  t o  c o n t a c t  Jan Hansen,  t h e  p e r s o n  r e s p o n s i b l e  
f o r  c o m p u t e r  work a t  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  Board .  She 
h a s  b e e n  on v a c a t i o n  s i n c e  o u r  l a s t  m e e t i n g .  No one  e l s e  wanted  
t o  a t t e m p t  an a n s w e r  as  t o  what  t he  a v e r a g e  w e e k l y  b e n e f i t  t o  an 
i n j u r e d  w o r k e r  was i n  A l a s k a .

At  l a s t  w e e k ' s  m e e t i n g ,  m os t  who work r e g u l a r l y  w i t h  t h e  w o r k e r s '  
c o m p e n s a t i o n  p r o g r a m  f e l t  t h e  a v e r a g e  wo u l d  f a l l  b e t w e e n  $ 5 0 0 . 0 0  
and $ 6 0 0 . 0 0  a w ee k .  In an e f f o r t  t o  v e r i f y  t h i s  f i g u r e ,  I t o o k  
an a v e r a g e  o f  a l l  c a s e s  we have  h a n d l e d  i n  t h e  C r o f t  Law O f f i c e  
f o r  t h e  l a s t  two y e a r s ,  a t o t a l  o f  279 c l a i m s .  The a v e r a g e  
w e e k l y  c o m p e n s a t i o n  t o  t h e s e  c l a i m a n t s  was $ 5 6 0 . 8 2 .  T h i s  
i n c l u d e d  t h e  f u l l  r a n g e  o f  b e n e f i t  p a y m e n t s ,  t h r e e  w o r k e r s  a t  t h e  
minimum o f  $ 1 1 0 . 0 0  and o n e  a t  t h e  maximum o f  $ 1 1 0 8 . 0 0 .



IV! C i V I  W n M I N  U U I V I

XfTr̂ s' 'A tV T:
w ? state'of Alaska

to ; Jacquelyn L.MoClintock, Director 
Workers' OortpcnMtioo Division

Frank Ep«rgof D irector 
rative

FROM:

.vision

k  C a l l  ________
Research and Analysis

oATt November 1 0 , 1087
FILE NO:

TELEPHONE NO: 465-4500
8«oond In ju ry  Fund 

EuwEcr. contribution Rata 1988

The Second In ju ry  Fund contribution ra ta , calculated in  accordance with AS 
23.30.040(b), is  zero fo r calendar year 1988, Under atate law, the 
contribution ra te  is  zero whan the Second In ju ry  Fund reserve rate  ia at 
lea s t 175 percent. The reserve rate  is  277.3 percent.

Calculations are as followaj

SIF Reserve Rate «» Unencumbered Balance 10/31/87 * S5,783,215.69 *= 277.3%
Disbursements- 7/1/86-6/30/87" $2,085,270.84

Attachment

oar Chris Miller w/attachment 
Michael Hurst w/attachment 
Them Wylie w/attachment

M-COtA;*.,. 10/T9)

'z/fe-d ‘7* ? n tG N n f'D J O  OJNI 3A I10T S I931  fr2 :6 0  Z 8 , 0£ 33d



09-Not- I 7 IECOND HJD1Y FUND CONTRIBUTION RATE

(1 ) .  •. 1 *' (2 ) (3 ) (4) .. ( 5 ) .
" SECOND INJURY FUND .SECOND INJURY FUND RESERVE • •

UNENCUMBERED BALANCE DISBURSEMENTS RATE SECOND INJURY
YEAR 12 XOS. END IN0 10/31 12 XOS. ENDING 6/30 • ( 2 ) / ( 3 ) ; CONTRIBUTION
1982 : . • . - ‘ 301,036.00 V , 1 29 ,4 62 .2 8 ' • 26,7% • 0 .0 6  • '■
1913 - 2 5 3 ^ . 2 1 . 1 ,1 4 7 ,2 8 9 .5 1 22 .1 •.’ * 6 . 0
1964 • ’ '*• > ^ 3 5 6 7 0 2 8 i o T \ •• 1 ,9 5 4 ,0 2 7 .0 1 ,. 20 .1 6 .0
1985' ' < kX JO T73S3~n>< \v ‘ 1 ,8 6 7 ,9 8 3 /9 3 ' • 69.9 5 .0
1986 C Z T ^ 0 9 8 ,3 I1 IS x \  2 ,1 8 2 ,0 5 6 .0 3 187.8 0 .0
1987 . ~ 5 7 7 n 7 2 l5 .6 9  \ V .  *,■085,270.84 377.3 • • 0 . 0

\

V ,
. .  \

SOURCE: ALASKA.DEPT. OF LABOR, ADKIHZSTRATlYj\SmiCI!S'DIVISIOM, FISCAL SECTION.
• .  • . r i  V  ■> r - * ± r
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EXPENDITURE CLASSIFICATION
PRIOR 
YEAR 
FY 87 
ACTUAL

CURRENT 
YEAR 

FY 88 
AUTHORIZED

BUDCEr YEAR -  FT 89
ADJUSTED

BASE
INCREMENT/
DECREMENT

ACENCY
REQUEST

73050 Land and In te re s t  In  Land
75300 B u ild in g s
75500 Impro v e ren ts  O t te r  Than B u iid ln q s
75025 TOTAL LAND. BUILDING. MON-STRUCTURAL IMPROVEMENTS

INTER-AGENCY TRANSFERS (NON-ADO)

77100 Loca l A ss is tan ce , S ta te  Sources
777 AO B e n e fits  t o  In d iv id u a ls 7* . 8 3 0 .0 3 0 .0 3 0 .0
77350 G rants and Awards to  In d iv id u a ls 2 7 3 8 .8 2 7 * 2 .6 2 7 * 2 .6 2 7 * 2 .6
77**0 G ran ts , O ther Aqencies 1 .7 1 0 . 0 1 0 . 0 1 0 .0
77570 H ea lth  B en e fits
77700 Cenera l R e l i e f
77000 TOTAL ASSISTANCE GRANTS AND BENEFITS 2 7 5 5 .3 2 7 8 2 .6 2 7 8 2 .6 2 78 2 .6

INTER-AGENCY TRANSFERS (NON-ADO) 1 .7 1 0 . 0 10 .0 10 .0

COOE EXPLANATION ADJUSTED 
BASE_____

INCREMENT/
DECREMENT

772*0 /B e n e f i t s  t o  In d iv id u a ls : “  ------------------------ \
I P rov id es r e h a b ! I f t a t io a  b e n e fits  frow  th o  Second In ju r y  Fund f o r  e l i g i b le  w orkers in ju re d  p r i o r  bo 
1 J u ly  1 ,  1982 . During FY87, 5  c la im an ts  reco ived  b e n e fits  a t  an average c o s t  o f 3 .0 .  F o r workers 
| in ju re d  a f t e r  J u ly  T , 1982 , amendments t o  th e  A laska  Workers* Compensation Act re q u ire  the e n p lo y e r /  / 
I in s u re r  to  pay c o s ts  o f  r e h a b i l i t a t i o n  r a th e r  thao  th e  Second In ju ry  Fund.

77150 O a s t s  and Awards t o  In d iv id u a ls :
P i jH D t i  under AS 2 3 .3 0 .1 7 2  re p re se n t th e  amount o f  funding req u ired  t o  pay supplem enta l w o rke rs ' 
compensation b e n e f i t s  t o  perm anently d is a b le d  w o rk e rs ’ in  com p liance w ith  a 1975 smendeent'rto the  
Workers* Compensation A ct. C u rre n t ly  th e re  a re  65 p c re a re n t ly  d is a b le d  w orke r* drawing supplem ental

2 , 7 * 2 .6 •

C700

’8 7 )-c 700

LAND AND GRANTS
AGENCY Department o f  la b o r FT as

ORU W orkers' Compensation

COPONENT W orkers' Ccmpentation Admin.

Page 1 o f  2

Rev ised  Date





TYPE O f REVENUE 
'  * R e s tr ic te d  Ravenuo 

Second In ju ry  fund

MAHE AND TELEPHONE NUKOER OF AGENCY CONTACTi 
E la in e  VandcrSande *65 -2790

fUt 10 INC 
SOURCE FUNO REVENUE

ACCOUNT
COLLOCATION

CODE
PRIOR YEAR 

FY 87 
ACTUAL

CURRENT 
YEAR 
FY 88 

AUTHORIZEO

CURRENT 
YCAK 

FY 88 
CASH ESTIMATE

Bt
AOJUSTEO

OASE

JOCET YEAR FY
INCREHENT/
OECREMEHT
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1031 11119 58* 10 070038*1 * ,2 9 1 .5 2 ,8 0 0 .0 3 ,6 0 0 .0 3 ,0 0 0 .0
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Second In ju ry  Fund re c e ip ts  a re  d e r lv o i  s o le ly  fro<n c o n t r ib u t io n s  made by c i 'p lo y e r s /c a r r le r s  In  an amount equal to  a v a ry in g  pe rcen t o f  
compensation p a id  to  In ju re d  workers fa r  jo b  r e la te d  In ju r i e s  occu rrin g  In th a t yea r us determ ined ann u a lly  by the con e ila s ion e r, 5 1 0 ,0 0 0  
In  cases oP death o f  a worker le a v in g  so dependents e n t i t le d  to  b e n e fits  undor p ro v is io n s  o f  the A laska W orkers ’  Compensation A c t, and 
c i v i l  p e n a lt ie s  p ayab le  to  the fund , fhe c o n t r ib u t io n  ra te  and revenue rece ived  f lu c tu a te  based on the fo rm u la  s e t o u t In  AS 2 3 .3 0 .0 * 0 . 
The c o n tr ib u t io n  ra te  f o r  In ju r ie s  o ccu rrin g  In c a len d a r y e a r 1987 was reduced to  Ot from 5 \  the p re v iou s  y e a r .
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J 23.30.035 A l a s k a  S t a t u t e s i 23.30.040

C olla tera l re fe re n ce s . —  Workmen'* - fraud, falao imprisonment, defamation, o r  
ivnvpensatioa provision as precluding the like. 46 ALR3d 1279. 
rmployee’s action against employer for

Sec. 23.30.035. Adjustm ent o f insurance rates. If the provisions 
this chapter require insurance rates adjustments, they mtist be made 

in strict compliance with the rate regulation provisions of state law. 
tJ 41 ch 193 SLA 1959)

C ollateral re fe ren ces . —  82 Am. Jur. 100 C.J.S., W orkmen’s Compensation, 
'.M. Workmen’s Compensation, IS 671, I  353(1).

Sec. 23.30.040. Second injury fund, (a) There is created a second 
ti\iury fund, administered by the commissioner. Money in the second 
tt\iury fund may only be paid for the benefit of those persons entitled 
to payment o f benefits from the second injury fund under this chapter. 
l\vments from the second injury fund must be made by the commis- 
jnoner in accordance with the orders and awards o f the board.

ib' If an employee suffers a compensable injury that results in tem­
porary total disability, temporary partial disability, permanent partial 
disability, or permanent total disability, the employer or insurance 
carrier shall contribute to the second injury fund. The contribution 
sh a ll be made by one year from the date o f the injury or on termination 
of the employee’s claim, whichever is sooner. If the claim is not termi­
nated within one year, subsequent contributions shall be made yearly 
until the termination of the employee’s claim. The amount o f the 
xvntribution is the product o f  the compensation to which the employee 
is entitled for temporary total disability, temporary partial disability, 
permanent partial disability, or permanent total disability and the 
applicable contribution rate set out in column A o f this subsection, 
payment need not be made to the second injury fund if the total 
Avuribution under this subsection is less than $20. By December 15 o f 
Avh  year the commissioner shall determine and make available to the 
public the applicable contribution rate for the following calendar year 
*cv\\rding to the reserve rate o f the second iiyury fund in column B o f 
ihss subsection; .r

Column A ■. • Column B
<<\Ycd Iiyury Fund Reserve Rate
Contribution Rate At Least But Less Than

Percent) (Percent) (Percent)
6 0 50
5 50 75
4 75 100
3 100 125
2 '•* ’ 125 150
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Column B 
Reserve Rate

But Less Thai 
(Percent) 

175

Column A
Second Injury Fund __
Contribution Rate At Least

(Percent) (Percent;
1 150
0 175

(c) If an employee suffers a compensable injury that results in deatl 
and the employee is not survived by a widow, widower, child, or depen 
dent relative eligible to receive death benefits under AS 23.30.215, tht
employer or insurance carrier shall pay $10,000 to the second injury fund.

(d) The board may refund a payment made into the second injury
fund if the employer or insurance carrier shows that it made the
payment by mistake or inadvertence, or i f  it shows there existed at the
time o f the death o f the employee a beneficiary entitled to benefits under AS 23.30.215.

(e) [Repealed, § 27 ch 93 SLA 1982. J
(f) All amounts collected as civil penalties under AS 23.30.155(c) 

shall be paid into the second injury fund.
(g) The attorney general may investigate claims and hire expert

witnesses necessary to prevent fraudulent or excessive claims for 
money in the second injury fund.

(h) Administration expenses of the state under this section and AS 
23.30.205 shall be paid from the general fund.

(i) The amount o f a payment to the second injury fund and the 
conditions under which a payment is required o f  an employer or insur­
ance carrier must be in accordance with the version of(b) ofthis section 
in effect on the date that the injury to the employee occurred. (§ 32 ch 
193 SLA 1959; am § 1 ch 117 SLA 1960; a m  5 8 ch 42 SLA 1962; am 
§ 1 ch 99 SLA 1966; am § 1 ch 199 SLA 1970; am § 1 ch 6 SLA 1976; 
am §§ 2, 5 ch 59 SLA 1981; am §5 2. 27 ch 93 SLA 1982)
Crou — ---- _

 V«.| u n i :

Croc* references. — For status o f fund 
as an account in the general fund, see AS 
37.05.155; for current provisions on 
vocational retraining, see AS 23.30.041; 
fo r contribution rate from July 1, 1981 
until December 31,1982, see sec. 6, ch. 59.
SLA 1981 in the Temporary and SpecialActs.

Effect o f  amendments. — The 1981 amendment rewrote this section.

The 1982 amendment substituted “or 
permanent total disability" for "perma­
nent Vital disability, or for rehabilitation 
under AS 23.30.191" in the fourth sen­
tence o f  subsection (b), tdded the present 
fifth sentence o f subsection (b), and 
repealed subsection (*), which concerned 
vocational retraining and rehabilitation o f 
certain permanently disabled persons.

NOTES TO DECISIONS

A p p lie d  in  Bignell v. W ise M echanical C fu oted  in K etchikan Gateway Borough
Contractors, Sup. CL Op. No. 2566 (File v Saiir.g. Sup. C L  Op. No. 2006 (F ile No. 
No. 5929), 651 P.2d 1163 (1982>. % 2 f t . 604 P .2d  590 (1979).

Sec. 23.30.041. Rehabilitation o f  Injured w orkers, (a) The board 
shall select and employ a rehabilitation administrator and may autho-

1  c r .169
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C d M r r .  -  f / f i/ B C : ;

TITLE 8 .  LABOR

Chapter

47. Vocational Rehabilitation (8 AAC 47.010 — 8 AAC 47.999)

CHAPTER 47. VOCATIONAL REHABILITATION

A rtic le

1. E l ig ib i l i t y  (8 AAC 47.010 — 8 AAC 47.030)
2. Reporting Requirements (8 AAC 47.040 — 8 AAC 47.050)
3. Suitable Gainful Employment (8 AAC 47.060)
4. Dispute Resolution Procedures (8 AAC 47.070 — 8 AAC 47.090)
5. Qualifications of Rehabilitation Service Providers (8 AAC 47.100 —

8 AAC 47.130)
6. [Reserved]
7. [Reserved]
8. General Provisions (8 AAC 47.900 — 8 AAC 47.999)

ARTICLE 1. ELIGIBILITY

Section

10. E l ig ib i l i ty  for evaluation
20. Extensions of time for referral for rehabilitation evaluation
30. Offer of modified work

8 AAC 47.010. ELIGIBILITY FOR EVALUATION, (a) Unless medical or
other evidence Indicates that an employee w il l  be able to return to
suitable gainful" employment without rehabilitation services, the employee 
is e l ig ib le  fo r  a vocational rehabilitation evaluation i f  the employee is 
en tit led  to workers' compensation benefits, and

(1) the employee has been unable to return to suitable gainful 
employment for no-more than 90 continuous days;

(2) the employee has lost to ta l use of an arm, leg, hand or foot,
or the use of at least 80* of the vision in one eye; or the use of at least
80S of the hearing in one ear; or

(3) the employer and employee agree that a vocational rehabilita­
tion evaluation 1s needed.

(b) I f  an employee is e lig ib le  for a vocational rehabilitation  
evaluation and has not been referred for an evaluation in accordance with 
subsection (a) of th is section, the administrator may refer the employee 
fo r  a vocational rehabilitation evaluation.



'• . Register # 1986 LABOR 8 AAC 47.020
8 AAC 47.030

(c) An employer or employee may appeal a decision of the 
administrator under (b) of this section following the procedures contained 
1n AS 23.30.110. (E ff .  /  /  . Register )

Authority: AS 23.30.005
AS 23.30.041

8 AAC 47.020. EXTENSION OF TIME FOR REFERRAL, (a) An employer and 
an employee may agree, in writing, to extend the time for a vocational 
rehabilitation evaluation for a period not exceeding 60 days. The 
administrator may grant additional 60 day extensions.

(b) I f  an employee requests, 1n writing, a vocational rehabilitation  
evaluation during an extension under (a) of this section, the employer must 
refer the employee for evaluation within 14 days after the request. I f  the 
employer does not refer the employee for evaluation within 14 days a fte r  
the request, the administrator w il l  refer the employee to a provider for  
evaluation.

(c) I f  the employer requests, in writing, that the employee 
participate in a vocational rehabilitation evaluation during an extension 
under (a) o f this section, the employee must do so within 14 days a fte r  the 
request, or the employer may suspend benefits until the employee does 
participate. (E ff . /  /  , Register )

•• Authority: AS 23.30.005
AS 23.30.041

8 AAC 47.030. OFFER OF MODIFIED WORK. I f  an employer offers an 
employee who 1s e lig ib le  for a vocational rehabilitation evaluation an 
opportunity to return to work at a modified position, the employer must 
refer the employee to a provider fo r a rehabilitation evaluation unless the 
medical evidence Indicates that the employee w il l  be able to return to the 
same job as at the time of the In jury . The provider must perform a job 
analysis, and obtain a physician's approval of the modified position. In  
the evaluation of the modified position the provider must consider the 
permanence of the work, the transferab ility  of modified work a c t iv it ie s  and 
s k il ls  to other work sites or to other related jobs 1n the local labor 
market, and the su itab il ity  of the modified work fo r the employee 
considering the employee's physical and vocational a b i l i t ie s .  (E f f .  /  
/  , Register )

Authority: AS 23.30.005 
AS 23.30.041
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ARTICLE 2. REPORTING REQUIREMENTS.

Section

40. Employer reporting requirements
50. Provider reporting requirements

8 AAC 47.040. EMPLOYER REPORTING REQUIREMENTS. An employer must 
submit a work status report, form 07-6140, to the administrator and the 
employee when the employee 1s referred for a vocational rehabilitation  
evaluation or by the 90th consecutive day of d is a b il ity , whichever comes 
f i r s t .  I f  a referral fo r a vocational rehabilitation evaluation 1s made,
further work s'.atus reports are not required unless the employer stops
rehabilitation services. I f  no referral Is made, or 1 f rehabilitation  
services stop, the work status report is required every 60 days until

(1) the employee returns to work;

(2) for purposes of rehabilitation, the employee is permanently 
to ta l ly  disabled;

(3) the employee has been referred for rehabilitation services;
or

(4) workers* compensation benefits have been stopped. (E ff .
/  /  , Register ) ~r -

Authority: AS 23.30.005 
AS 23.30.041

8 AAC 47.050. PROVIDER REPORTING REQUIREMENTS. A provider must
submit copies of a l l  rehabilitation reports to the board, to the employer 
or i ts  representative, and to the employee or his or her representative. 
The reports must be submitted In the format prescribed by the
administrator. The reports must include

(1) a preliminary evaluation report within 45 days a fte r  re ferra l of
an employee;

(2) a fu l l  evaluation report within 90 days after re fe rra l ,  unless 
the provider determines a fu l l  evaluation 1s not appropriate because

(A) the employee 1s not medically ready for evaluation;

(B) the employee's d isab ility  is  so severe that a vocational
rehabilitation evaluation cannot be completed;

(C) the employee does not need rehabilitation services to return 
to work-at suitable gainful employment;

(D) the employee is not available to complete the evaluation;
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(E) the employee w ill  not cooperate with the evaluation process;
or

(F) the employer refuses to provide a further rehabilitation  
evaluation;

(3) a vocational rehabilitation services plan within 90 days after  
referral for evaluation unless the provider determines a vocational reha­
b i l i ta t io n  services plan is not appropriate because

(A) the employee is not medically ready for a rehabilitation
plan;

(B) the employee's d isab ility  1s so severe that a rehabilitation  
plan cannot be completed;

(C) the employee does not need rehabilitation services to return 
to work at suitable gainful employment;

(D) the employee 1s not available to begin or complete a plan;

(E) the employee w ill not cooperate with rehabilitation planning 
and services; or

(F) the employer refuses to provide further rehabilitation  
planning or services;

(4) progress reports every 60 days, including reasons why a fu l l  
evaluation report or a vocational services plan cannot be f i le d ,  until the 
provider or the employer discontinues rehabilitation services; and

(5) a rehabilitation closure report within 10 days a fte r  rehabilita­
tion closure. -(Eff. 1 1 %  Register )

Authority: AS 23.30.005 
AS 23.30.041

ARTICLE 3. SUITABLE GAINFUL EMPLOYMENT.

Section

60. Suitable gainful employment

8 AAC 47.060. SUITABLE GAINFUL EMPLOYMENT, (a) For purposes of 
developing a vocational rehabilitation plan and providing rehabilitation  
services under AS 23.30.041, a provider must determine whether employment 
is suitable gainful employment, as defined in AS 23.30.265(28), in accord­
ance with the provisions of this section.

(b) A provider must consider each employment option in the order 
l is ted  in (c) of this section and must u t i l iz e  the option with the highest 
order of preference which returns the employee to suitable gainful employ­
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ment. I f  none of the options in (c) of this section provide an employment 
option that matches the employee's gross weekly wage, the option that most 
nearly matches shall be selected.

(c )  The order of preference fo r  rehabilitation plans and 
rehabilita tion services is return to work

(1) with the same employer at the same or modified job as 
at the time of Injury;

(2) with the same employer at a new job using transferable
s k i l ls ;

(3) with a new employer at the same or modified job;

(4) with a new employer in a new job using transferable
s k il ls ;

(5) through developing already existing skills or acquiring 
new skills through on-the-job training;

(6) after developing already existing skills or acquiring 
new skills through vocational training;

(7) after developing already skills or acquiring new skills 
through academic training; —  •

(8) in self-employment; and

(9) through direct placement 1n an unrelated job not using 
transferable work skills (Eff. / / , Register )

(d) An employer and an employee may agree to a rehabilitation  
plan or rehabilitation services other than 1n (c) of this section. The 
provider must c e rt ify  that the agreement 1s voluntary. Is overall 1n the 
In terst of the employee and 1s not the result o f coercion.-b^.il.fl-lmitA ^ i r .

Authority: AS 23.30.005 
AS 23.30.041 
AS 23.30.265

ARTICLE 4. DISPUTE RESOLUTION PROCEDURES.

Section

70. General procedures
80. Informal conference procedures
90. Formal rehabilitation conference procedures

£ AAC 47.070. GENERAL PROCEDURES, (a) A dispute between an employer 
and an employee over a rehabilitation plan or rehabilitation services must 
be referred to the administrator. The administrator may hold a formal or 
Informal conference to resolve a dispute.
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(b) The administrator, the employer or representative, the employee, 
and a l l  providers Involved in the dispute must participate in the 
conference. (E ff . /  /  , Register )

Authority: AS 23.30.005 .
AS 23.30.041

8 AAC 47.080. INFORMAL CONFERENCE PROCEDURES, (a) The administrator, 
an employee, an employer, or a provider may request an informal rehabili­
tation conference. A party or provider shall request the conference in  
writing. The administrator will set a date for the conference and notify  
the parties and the providers. Copies of a ll  documents to be discussed in
the conference w ill  be provided to a ll  parties either before or during the
conference.

(b) The administrator w ill send a summary of the issues discussed to 
a ll  parties within seven working days after the conference. (E ff . /
/  , Register )

Authority: AS 23.30.005
AS 23.30.041

8 AAC 47.090. FORMAL REHABILITATION CONFERENCE PROCEDURES, (a) A 
party may request a formal rehabilitation conference of a l l  the parties and 
the administrator. *

(b) A request for a formal conference must be in writing and
must include a description of the rehabilitation issue in dispute, a l i s t
of other compensation issues in dispute and the dates and times of any 
scheduled workers' compensation pre-hearings or hearing before the Alaska 
Workers' Compensation Board.

(c) The administrator may not hear the rehabilitation issue i f  
resolution o f  other issues by the board might make consideration of the 
rehabilitation issue unnecessary. The administrator must notify  
appropriate parties of unresolved Issues.

(d) The administrator must schedule a rehabilitation conference 
or decide not to hold a conference within 14 days after the receipt of the 
request. I f  a conference is scheduled I t  must be set no more than 30 days 
from the date of the receipt of the request. A change in the date or time 
fo r a rehabilitation conference w ill  be allowed upon e le m e n t  of the 
employer, the employee, and the administrator. The party requesting the 
change 1s responsible for obtaining agreement of a l l  parties to a new date 
and time. I f  the employer and employee do not agree on a change of date or 
time, the administrator may change the date and time i f  the party 
requesting the change shows good cause for the request.
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(e) Each party must submit copies of e l l  documents to be used at 
the formal rehabilitation conference to the administrator five  days before 
the conference. The administrator may request additional. Information.

( f )  Within 14 days a fte r  the rehabilitation conference the 
administrator must

(1) send a summary to a l l  parties describing any agreement 
reached at the conference;

(2) issue a formal decision on issues not agreed upon by 
a l l  parties; or

(3) issue any instructions necessary to complete the
record.

(g) Any party may appeal to the board a decision Issued by the 
administrator within ten days a fte r  the decision, by requesting a hearing 
in accordance with AS 23.30.110. (E ff .  /  /  , Register )

Authority: AS 23.30.005 
AS 23.30.041

ARTICLE 5. QUALIFICATIONS OF REHABILITATION SERVICE PROVIDERS.

Section — "

100. Determination of e l ig ib i l i t y
110. Minimum qualifications for providers
120. Disqualification of provider
130. Review of administrator qualification or disqualification

decisions

8 AAC 47.100. DETERMINATION OF ELIGIBILITY, (a) The administrator 
w il l  revle • he qualifications of prospective providers and determine I f  an 
applicant r o-sesses the minimum qualifications..- 1

•  ■««..

(b ) The administrator shall maintain a l i s t  of providers who are 
e lig ib le  to receive referrals of employees fo r  rehabilitation evaluation 
and services.

(c ) I f  an employee requires a rehabilitation evaluation or services 
outside the state of Alaska, the administrator may qualify the out-o f-s tate  
provider

(1) baseu on the same application procedures and qualifications 1 
that apply to Alaskan applicants; or • • •

(2) based on e l ig ib i l i t y  to receive workers' 'compensation 
rehabilitation referrals in the provider's state of residence.
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(d) Upon request, a provider shall submit transcripts and 
descriptions of past work experience and affidavits  affirming the 
provider's knowledge and sk il ls  In accordance with procedures established 
by the administrator. All information submitted 1s subject to verification  
by the administrator. (E f f .  /  /  , Register )

Authority: AS 23.30.005
AS 23.30.041

8 AAC 47.110. MINIMUM QUALIFICATIONS FOR PROVIDERS, (a) A provider 
must possess

(1) a masters or doctoral degree In vocational rehabilitation  
counseling or related social and health services from an institution of 
higher education accredited by the Northwest Association of Secondary and 
Higher Schools (or i ts  counterpart in other regions), plus one year of work 
experience in vocational rehabilitation counseling or physical 
rehabilitation;

(2) a baccalaureate in vocational rehabilitation counseling or 
related social and health support services from an institution of higher 
education accredited by the Northwest Association of Secondary and Higher 
Schools (or its  counterpart in other regions); plus two years of work 
experience in vocational tehabilitation counseling or physical 
rehabilitation, at least one year of which must have been spent in the 
rehabilitation of persons with disabling conditions or diseases;

(3) a diploma in nursing from a school of professional nursing, 
plus a current registered nurse license, plus three years of work 
experience In physical rehabilitation or vocational rehabilitation, of 
which at least one year must have been spent in the rehabilitation of 
persons with disabling conditions or diseases, and one year of which must 
have been spent under the supervision of a rehabilitation professional who 
meets the requirements in (1 ) or (2) of this subsection; or

(4) a baccalaureate from an institution o f higher education 
accredited by the Northwest Association of Secondary and Higher Schools (or  
Its  counterpart * in other regions), plus three years of experience in 
vocational rehab ilita tion , a t  least two years of which must have been spent 
1n the rehabilitation of persons with disabling conditions or diseases, and 
one year of which must have been spent under the supervision of a 
rehabilitation professional who meets the requirements in (1) or (2) of 
this subsection.

(b) A provider's minimum qualifying rehabilitation sk il ls  must 
Include

(1) knowledge of and s k il l  1n Interviewing and counseling of 
injured workers and others Involved in the rehabilitation process;

(2) knowledge of medical and psychological aspects of physical 
d isab ilit ies  and the specific functional and work limitations of d isabil­
i t ie s ;

v
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(3) knowledge of psychiatric d isab ilit ies  and the specific
functional and work limitations of psychiatric d isab il it ie s ;

(4) knowledge of and sk ill  1n vocational and psychological
tes tin g , Including the ethical application of various tests and vocational 
evaluation methods;

(5) knowledge of and sk ill  1n the use of labor market
Information;

(6) knowledge of and s k il l  1n assessing the requirements of 
specific  jobs and the capacities of specific workers, Including expertise 
in job analysis and job modification;

(7) knowledge of and s k il l  in techniques of job development and 
job placement, including techniques for assisting workers 1n self-placement 
a c t iv i t ie s  and use of placement Incentives with employers; and

(8) s k il l  1n working with a variety of interested parties to 
accomplish rehabilitation goals, Including working with employers, insur­
ance carr ie rs , the medical community, attorneys, and the board.

(c) A rehabilitation provider in Alaska who has provided rehab­
i l i t a t io n  services to a workers’ compensation claimant 1n Alaska during the 
twelve months preceding /  /  1986, is e lig ib le  for inclusion on the
l i s t  of providers without regard to the minimum qualifications in this  
section i f  the provider submits an application within 120 days a fte r

/  /  1986.

(d) An applicant who meets a l l  qualifications except fo r experience 
may apply for qualification as an Intern. An intern may work under the 
supervision of a provider un til the minimum experience requirements have 
been atta ined, but in no event longer than three years from the date of  
application for intern status. An Intern may reapply for qualif ication  as 
a provider at the completion of the Internship period. (E ff .  /  /  ,
Register )

Authority: AS 23.30.005 
AS 23.30.041

8 AAC 47.120. DISQUALIFICATION OF PROVIDER, (a ) The administrator 
may disqualify a provider fo r

(1 ) fa ilu re  to demonstrate suitable rehabilitation s k i l ls ;

(2) fa ilu re  to timely f i l e  rehabilitation reports or provide 
reh ab ilita tio n  services;

(3) fa ilu re  to adhere to statutory or regulatory requirements;
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(4) fa ilu re  to achieve positive rehabilitation results;

(5) unethical conoc t; or

(6) fa ls if ica tion  of information on the provider's application 
for qualification.

(b) Before disqualifying a provider, the administrator shall

(1) notify the provider in writing of any proposed disqualifica­
tion;

(2) within 30 days of the notification , give the provider an 
opportunity to meet with the administrator to discuss the proposed action; 
and

(3) Issue a written decision within 30 days following the
meeting, or i f  no meeting is requested, issue a written decision within 45 
days of the written notice of proposed disqualification.

(c) The administrator's written decision w ill

(1) require the provider to change problematic behavior or
upgrade sk ills  according to a plan determined by the administrator; or

(2) disqualify the provider and explain reasons fo r the action, 
the duration of the disqualification, and the conditions, i f  any, under 
which the provider may reapply for qualification.

(d) The administrator's decision must be served upon the provider or 
the provider's representative, either personally or by mail. A disqual­
if ica tio n  decision is  effective ten days a fte r  the date of the 
disqualification decision unless the provider requests board review of the 
decision by the board under 8 AAC 47.130.

(e) I f  the administrator 1s considering disqualification 'of a 
provider under (a )(1 ) — (5) of this section, the administrator may meet 
with the provider and develop a plan of corrective action.

( f )  I f  the administrator believes that a provider has engaged 1n
unethical practices or ac tiv ity , the administrator may refer the issue to 
the ethics committee of the Alaska Rehabilitation Association or other 
appropriate professional rehabilitation organization for recommendations 
a fte r  written notification to the provider. (E ff . /  /  , Register )

Authority:' AS 23.30.005 
AS 23.30.041

8 AAC 47.130. REVIEW OF ADMINISTRATOR QUALIFICATION OR DISQUALIFICA­
TION DECISIONS. An applicant or provider may request review by the board
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of the administrator's decision under 8 AAC 47.110 or 8 AAC 47.120 by 
making a written request to the board within ten days a f te r  the date of the 
decision. (E ff . /  /  , Register )

Authority: AS 23.30.005 
AS 23.30.04i

ARTICLE 6. RESERVED.

ARTICLE 7. RESERVED.

ARTICLE 8. GENERAL PROVISIONS.

Section

900. - Statement of purpose
910. Goals of vocational rehabilitation
999. - Definitions

8 AAC 47.900. STATEMENT OF PURPOSE. I t  1s the intent of the Alaska 
Workers' Compensation Act (AS 23.30) and th is chapter that vocational 
rehabilitation services be provided to assure the earlies t possible return 
of the industrially injured or diseased worker to suitable gainful employ­
ment with the least possible wage loss. (E ff . /  /  , Register )

-  Authority: AS 23.30.005 
AS 23.30.041

8 AAC 47.910. GOALS OF VOCATIONAL REHABILITATION. The board recog­
nizes four major goals of AS 23.30.041 in support of the provision of 
vocational rehabilitation services. The are

(1) To. Identify  as soon a f te r  the Injury as possible, those 
employees needing rehabilitation services;

(2) to assure employers and Injured employees that quality reha­
b i l i ta t io n  services are provided by qualified providers;

(3) to provide the best possible opportunities for direct return 
to suitable gainful employment; and

(4) to maintain an atmosphere conducive to rehabilitation among
a l l  parties. (E ff . /  /  , Register )

Authority: AS 23.30.005 
AS 23.30.041

8 AAC 47.999. DEFINITIONS, (a) In this chapter,

(1) ''administrator" means the Rehabilitation Administrator in
the Department of Labor, Division of Workers' Compensation, or designee;



Register , 1986 LABOR 8 AAC 47.900
8 AAC 47.999

of the administrator's decision under 8 AAC 47.110 or 8 AAC 47.120 by 
making a written request to the board within ten days after the date of the 
decision. (Eff. / / , Register )

Authority: AS 23.30.005 
AS 23.30.041

ARTICLE 6. RESERVED.

ARTICLE 7. RESERVED.

ARTICLE 8. GENERAL PROVISIONS.

Section

900. Statement of purpose
910. Goals of vocational rehabilitation
999. * Definitions

8 AAC 47.900. STATEMENT OF PURPOSE. I t  is the intent of the Alaska 
Workers' Compensation Act (AS 23.30) and this chapter that vocational 
rehabilitation services be provided to assure the earlies t possible return 
of the industrially injured or diseased worker to suitable gainful employ­
ment with the least possible wage loss. (E ff . /  /  , Register )

-  Authority: AS 23.30.005 
AS 23.30.041

8 AAC 47.910. GOALS OF VOCATIONAL REHABILITATION. The board recog­
nizes four major goals of AS 23.30.041 in support of the provision of 
vocational rehabilitation services. The are

(1) To. Identify  as soon a fte r  the injury as possible, those 
employees needing rehabilitation services;

(2) to assure employers and Injured employees that quality reha­
b i l i ta t io n  services are provided by qualified providers;

(3) to provide the best possible opportunities fo r  direct return 
to suitable gainful employment; and

(4) to maintain an atmosphere conducive to rehabilitation among
a ll  parties. (E ff . /  /  , Register )

Authority: AS 23.30.005 
AS 23.30.041

E AAC 47.999. DEFINITIONS, (a) In this chapter,

(1) "administrator" means ti ’’ehabilitation Administrator in
the Department of Labor, Division of Worker*' Compensation, or designee;
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WORKERS' COMPENSATION TASK FORCE 
Meeting Minutes 

January 20, 1988

MEMBERS PRESENT ' * -0  * ,

~  J
Art Robson, Attorney (Chair) J

Kevin Krauklis, ARCO Alaska
Skip (Dennis) Cook, Attorney
John Connors, Attorney
Mary Klink, Paralegal, Croft Law Offices
Vince Gollogly, Northern Rehab
Gene Rutland, Mechanical Contractors of Fairbanks
Phil Nelson, Holaday Parks
Bill Sager, Chandler Plumbing b Heating
Gene Yurkovich, Cook & Haugeburg

MEMBERS ABSENT

Claire Hiratsika, Northern Rehab 
Judith Hannig, APSI
Ed Husted, Paralegal, Croft Law Offices 
Kurt Merkel, M .D .
George Riley, UAF Employee Relations 
Earl F. Romans, Alaska Battery 
Charles Rublee, D.C.
Tom Wilton, Wilton Adjusters 
Ralph Beistline, Attorney 
Ann Brown, Attorney 
Dennis Brownsfield, Iron, Inc.
Jim Carroll, Iron Workers #751 
Gordon DePue, Alaska 100 Insurance 
Mary Stella, Denali Transport Corporation 
Joe Thomas, Laborers #945 
Carolyn Webster, Culligan

CALL TO ORDER

Meeting was called to order at 3:15 PM

Chairman A rt Robson spoke regarding a Legislative input teleconference
scheduled for 1 /29/88, by which time he would like to have substantial
input. He is preparing a document to be presented which includes sum­
maries of all reports presented by the Committees of the Task Force. This 
document will be included with the minutes for this meeting to be mailed to 
Task Force members by Monday, 1 /25/88. This documents needs to be 
reviewed by all members before next weeks meeting scheduled for Wednes­
day, 1 /27/88. Please note any inconsistencies or changes so we may be 
well prepared for presenting this document. Included will be a section
regarding points raised so we may alert them accordingly. The finalized 
copy will then be prepared in time for the teleconference.
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APPROVAL OF M IN U TE S :

Minutes of January 13, 1988, meeting were approved.

A rt Robson spoke regarding a motion made during last week's meeting that 
appears in the minutes -  3 copy of the cover letter of a report that he sent 
to Representative Dave Doneley, Tim Kelley, and the Legislative Affairs 
Office 1/19/88 to send to Juneau, was distributed to the Task Force mem­
bers. Included in this report are the minutes of the Workers' Comp Task 
Force meetings, Committee reports, and other information accumulated. 
Also included is an explanation of the processes involved in accumulating 
this information. Copies were also sent to each of the local media to inform 
them of our efforts.

Workers' Compensation Senate B il l : Hypothetically, there is a good rep­
resentation of the labor force on the Committee, but they are not present 
today. The Task Force is in agreement with a great number of points, and 
phrase most amendments as additional points. Along with considering 
Legislative Changes, some regulation changes and administrative changes 
are being discussed. These would be supplemental. By unanimous consen­
sus, the Task Force agreed to make every effort to study and amend 
current draft of the bill.

COMMITTEE R E P O R TS'

A rt  states these reports must be unanimous; there must be no objection to 
these Committee reports.

Vocational Rehabilitation: Final details need to be handled. A meeting will
be scheduled for this Saturday, January 23, and information will be ready 
for next week's Task Force meeting, on January 27. One or two changes 
need to be examined on the bill.

Medical Costs: • No representative of this committee was present to report. 
The committee met on Friday, January 15, and examined basic questions 
taken from WICCA's Bill. Suggestions included:

1. Appoint a medical peer review committee;
2. Should be a multi-disciplined panel of Board certified physicians, 

(orthopedic, chiropractic, e tc .) ;
3. The Board shall make the final decision;
4. The Board shall appoint a medical review committee;
5. The Board should be responsible for their decisions

Collateral B enefits: John Connors discussed disability benefits, and stated
that the draft proposal in the Legislature now is acceptable. Ragland 
benefits should be kept in the bill,  but there was no need for the o ffsets.
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Second In ju ry  Fund: Skip Cook referred to his memo regarding the redraft
of Section 205. The following changes were suggested:

Section B: The number of weeks.
Section C: Written Records.

Some simple changes in wording of the bill were suggested. The question 
was raised as to whether the employer should receive the second in ju r y  
fund i f  not aware of the previous in ju r y .

It was recommended that the Board should adopt by regulation a stan­
dardized form for the Health Questionnaire for all employees with a warning 
regarding false statements. A sample form was submitted, on which the 
employer should maintain a medical h istory of its employees. This informa­
tion is not required until the employee is considered employed.

Premium Rates: Gene Rutland stated that he had nothing further to add,
since efforts to obtain information on Workers' Comp rates have been futile ; 
no information has been received as yet. The information, when it is 
received, will be in a very rough form, and it will take some digging to 
sort through it.

The State of Alaska has hired an actuary to study the new Legislation for 
its cost effect. That firm is Milliman and Robertson. A report from that 
firm is still forthcoming. The f irs t  opinion from NCCI on the new
Legislation was that it would end up being a "wash"; some things were 
added and some things were taken away.

There is some indication of increased utilization of the Workmans' Compen­
sation system, and it has been more durable utilization in recent years. 
The problem is with getting people o ff  of Workers' Compensation and back 
to work. It is believed that this is where the extra costs are coming from. 
There is also some coincidence between the flagging economy ar.d the rise in 
utilization of Workers' Compensation benefits.

An interim rate increase is anticipated by July of this year. No changes in 
c urrent Legislation is presently anticipated.

Administrative S tru ctu re : No members of this committee were present, and
it was not known whether the committee has met or not.

MEMBERS' COMMENTS:

A rt  asked for comments and observations that committee members might have 
that they would like included in the final report. He expected that next 
week's meeting on January 27 should be the last meeting in which e v e ry ­
thing is finalized. A rt  favors creating some category with everybody's 
miscellaneous statements.
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A meeting should be scheduled with the Governor's Task Force when they 
come to Fairbanks on February 12th or 13th, during which these points will

be raised.

Art will t r y  to get a compilation of all submitted information insofar as he 
can compile it at this point for review next week. He expects that at the 
conclusion of next week's meeting, it will take only some final drafting 
before submission.

ADJOURNMENT:

The meeting was adjourned at 4:35 p.m.



D R A F T  R E P O R T  T O  T H E  A L A S K A  S T A T E  L E G I S L A T U R E  
O N  W O R K E R S '  C O M P E N S A T I O N  B E N E F I T S

f r o m

U N I F I E D  F A I R B A N K S

T h i s  is t h e  f i n a l  r e p o r t  o f  t h e  S p e c i a l  T a s k  F o r c e  

f o r m e d  b y  U n i f i e d  F a i r b a n k s  to a d d r e s s  t h e  p r o b l e m  of an 

a p p a r e n t l y  u n j u s t i f i e d  i n c r e a s e  in w o r k e r s '  c o m p e n s a t i o n  p r e m i u m  

c o s t s .

T h e  T a s k  F o r c e  g r e w  o u t  of an i n f o r m a t i o n  s e m i n a r  

a t t e n d e d  b y  1 6 0  p e o p l e ,  a n d  a f o l l o w u p  s e m i n a r  a t t e n d e d  by  h a l f  

t h a t  m a n y .  E m p h a s i s  a t  t h e  f i r s t  s e m i n a r  w a s  o n  r e c e i p t  of  all 

i n f o r m a t i o n  t h a t  t h e  S t a t e  c o u l d  p r o v i d e ,  t o g e t h e r  w i t h  

i n f o r m a t i o n  f r o m  p r o f e s s i o n a l s  in e v e r y  area. A t  t h e  s e c o n d  

s e m i n a r ,  t h e  p r e l i m i n a r y  a c t i o n  a r e a s  w e r e  c r y s t a l i z e d  and 

d i r e c t i o n  w a s  g i v e n  t h e r e o n .  A t  t h i s  point, t h e  m a t t e r  w a s  

t r a n s f e r r e d  t o  t h e  T a s k  F o r c e  C o m m i t t e e  w h i c h  c o n s i s t e d  of 24 

p e r s o n s  w h o  w e r e  e m p l o y e r s ,  l a b o r  r e p r e s e n t a t i v e s ,  h e a l t h  

p r o f e s s i o n a l s ,  r e h a b i l i t a t i o n  p r o f e s s i o n a l s ,  a n d  a t t o r n e y s  (on 

b o t h  s i d e s ) . M e e t i n g s  w e r e  h e l d  e a c h  W e d n e s d a y  a t  N o r t h  S t a r  

T e r m i n a l ^ .  C o m m i t t e e s  w o r k e d  a n  a v e r a g e  of 10 h o u r s  e a c h  o n  

t h e i r  v a r i o u s  p r o j e c t s .  I n p u t  w a s  h a d  f r o m  all m e m b e r s  o n  all 

r e p o r t s ,  a n d  a l l  r e c o m m e n d a t i o n s  c o n t a i n e d  h e r e i n  a r e  u n a n i m o u s  

u n l e s s  n o t e d  t o  t h e  c o n t r a r y .

O r g a n i z a t i o n a l l y ,  t h i s  s h o u l d  b e  v i e w e d  as a s u p p l e m e n t  

to t h e  W C C A  d r a f t  l e g i s l a t i o n  w h i c h  is n o w  b e f o r e  y o u  as S B



322. S e c t i o n s  w i l l  b e  t a k e n  in t h e  o r d e r  t h a t  t h e y  a r e  set 

f o r t h  in S B  322. T h e r e  are s o m e  a d d i t i o n a l  r e c o m m e n d a t i o n s  

b e y o n d  w h a t  w a s  c o v e r e d  b y  t h a t  d r a f t  l e g i s l a t i o n .  S o m e  a r e  of 

a l e g i s l a t i v e  n a t u r e ,  t h e r e  a r e  a l s o  a d m i n i s t r a t i v e  

r e c o m m e n d a t i o n s  f o r  b o t h  p r o p o s e d  r e g u l a t i o n  a n d  a c t i o n .  T h e r e  

are, fi n a l l y ,  e x e c u t i v e  r e c o m m e n d a t i o n s  w h i c h  m u s t  be c o n s i d e r e d  

b y  t h e  G o v e r n o r ' s  O f f i c e  in t h e  b u d g e t i n g  p r o c e s s .

T h e  o v e r a l l  g o a l  w a s  t o  m a k e  c h a n g e s  in t h e  w o r k e r s ' 

c o m p e n s a t i o n  s y s t e m  w h i c h  w o u l d  r e d u c e  t h e  c o s t  of t h e  s y s t e m  as 

it is r e f l e c t e d  i n  p r e m i u m s  p a i d  b y  e m p l o y e r s .

T h e  f o r m a t  for a p p r o a c h i n g  e a c h  s e c t i o n  o r  s u b j e c t  w i l l

be:

1. C o m m e n t s  a d d r e s s i n g  t h e  W C C A  p r o p o s a l  (SB 322)?

2. T h e  U n i f i e d  F a i r b a n k s  r e c o m m e n d e d  a p p r o a c h ?

3. A c t i o n s  p r o p o s e d  b y  U n i f i e d  F a i r b a n k s ,  w h e t h e r  

l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  or  e x e c u t i v e ?  and,

4. A r g u m e n t s  a n d  p r o b l e m  a r e a s  w h i c h  s h o u l d  b e  a d d r e s s e d .

I . L E G I S L A T I V E  I N T E N T

C O M M E N T S

A c c o r d i n g  to  WCCA, t h i s  d o e s  n o t  a l t e r  t h e  p r e s u m p t i o n  

of  c o m p e n s a b i l i t y ,  b u t  d o e s  i n d i c a t e  a l e g i s l a t i v e  p r e f e r e n c e  

for a " p r e p o n d e r a n c e  of the e v i d e n c e "  t e s t  to b e  u s e d  b y  the 

B o a r d  w i t h o u t  f a v o r  to e i t h e r  side. A d d i t i o n a l l y ,  the s t a n d a r d  

of j u d i c i a l  r e v i e w  is t o  be c h a n g e d  t o  p r o v i d e  that, on
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q u e s t i o n s  o f  fact, t h e  B o a r d ' s  f i n d i n g s  a r e  c o n c l u s i v e  if 

s u p p o r t e d  b y  a n y  e v i d e n c e  a t  all. W h e t h e r  t h e  c o u r t  s y s t e m  w i l l  

f i n d  a d e c l a r a t i o n  o f  l e g i s l a t i v e  i n t e n t  s u f f i c i e n t  t o  c h a n g e  

t h e  s t a n d a r d  o f  j u d i c i a l  r e v i e w  is o p e n  t o  q u e s t i o n .  T h e  f i n a l  

" i n t e n t "  is t o  r e d u c e  b e n e f i t s  t o  p e r s o n s  w i t h  r e s i d e n c e s  

o u t s i d e ,  so as t o  g i v e  t h e m  a n  i n c e n t i v e  to g o  b a c k  t o  work. 

R E C O M M E N D A T I O N

S e c t i o n s  A  a n d  C a r e  s t r a i g h t - f o r w a r d  l e g i s l a t i v e  

goa l s .  S e c t i o n  B m i g h t  b e t t e r  b e  a m e n d e d  a l o n g  t h e  l i n e s  of 

C a l i f o r n i a  W o r k e r s '  C o m p e n s a t i o n  Coda, S e c t i o n  3 2 0 2 . 5  as 

f o l l o w s :  " T h e  l e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o r k e r s '

c o m p e n s a t i o n  l a w s  m u s t  b e  f a i r l y  a n d  i m p a r t i a l l y  c o n s t r u e d  b y  

t h e  c o u r t s .  I n  p r o m o t i o n  of t h a t  goal, it is t h e  i n t e n t i o n  of 

t h e  l e g i s l a t u r e  t h a t  t h e  p r e p o n d e r a n c e  of  e v i d e n c e  s t a n d a r d  b e  

u t i l i z e d  in  d e t e r m i n i n g  t h e  c o m p e n s a b i l i t y  of  a w o r k e r s '  

c o m p e n s a t i o n  cl a i m .  P r e p o n d e r a n c e  of t h e  e v i d e n c e  m e a n s  such- 

e v i d e n c e  as, w h e n  w e i g h e d  of t h a t  o p p o s e d  t o  it, h a s  m o r e  

c o n v i n c i n g  f o r c e  a n d  a g r e a t e r  p r o b a b i l i t y  o f  truth. W h e n  

w e i g h i n g  t h e  e v i d e n c e ,  t h e  t e s t  is n o t  t h e  r e l a t i v e  n u m b e r  o f  

w i t n e s s e s ,  b u t  t h e  r e l a t i v e  c o n v i n c i n g  f o r c e  of t h e  e v i d e n c e . "  

A C T I O N S  P R O P O S E D

N o n e  in t h i s  a r e a  u n l e s s  c h a n g i n g  t h e  s t a n d a r d  of 

j u d i c i a l  r e v i e w  is s e r i o u s l y  c o n t e m p l a t e d .  If s u c h  is 

c o n t e m p l a t e d ,  t h e r e  is a p r o b a b i l i t y  t h a t  m u l t i p l e  a m e n d m e n t s  

m a y  b e  r e q u i s i t e  in s u c h  p l a c e s  as t h e  A d m i n i s t r a t i v e  P r o c e d u r e  

R c X  j u . A . “TiTfe- 3 S I .



A c t  a n d  T i t l e  22.

A R G U M E N T S  A N D  P R O B L E M  AREAS'

T h e s e  h a v e  b e e n  r a i s e d  above.

II. D E P A R T M E N T  M A Y  S E T  U P  T O  S E L E C T  A N D  R E M O V E  
R E H A B I L I T A T I O N  S P E C I A L I S T S  O R  P H Y S I C I A N S

C O M M E N T S

I n  F a i r b a n k s ,  w e  f e l t  s t r o n g l y  t h a t  t h e  "may" s h o u l d  b e  

r e p l a c e d  b y  " s h a l l " ,  " m u s t "  o r  " w i l l "  c r e a t i n g  a m a n d a t e .  W C C A  

f e e l s  t h a t ,  p r o v i d i n g  t h e  B o a r d  w i t h  t h e  p o w e r  w i l l  b e  e n o u g h  t o  

c a u s e  i t  t o  act. A d d i t i o n a l l y ,  t h e  "or" p r o b a b l y  s h o u l d  b e  a 

"and" b e c a u s e  t h e  t w o  a r e  n o t  m e a n t  t o  b e  a l t e r n a t i v e s .  

R E C O M M E N D A T I O N S

O u r  r e c o m m e n d a t i o n s  in  t h e  m e d i c a l  a n d  r e h a b i l i t a t i o n  

a r e a s  a r e  a d d r e s s e d  i n  t h o s e  p a r t i c u l a r  a r e a s  of t h i s  report.

W e  c o n c u r  w i t h  t h e  i n t e n t  o f  W C C A  in S e c t i o n  2 w i t h  t h e  s t r o n g  

r e c o m m e n d a t i o n  t h a t  t h e  w o r d  " m ay" b e  m a d e  m a n d a t o r y ,  a n d  

c l a r i f y i n g  t h a t  b o t h  r e h a b i l i t a t i o n  s p e c i a l i s t s  a n d  " p h y s i c i a n s "  

(as d e f i n e d  e l s e w h e r e )  a r e  t o  b e  s e l e c t e d .

A C T I O N S  P R O P O S E D

S e e  a b o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

H o p e f u l l y ,  t h e  q u a l i f i c a t i o n s  for h e a l t h  c a r e  p r o v i d e r s  

w i l l  n o t  s t r o n g l y  d i f f e r  f r o m  t h e  s t a n d a r d  o f  l i c e n s i n g ,  etc.
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III. W H E N  A N Y T H I N G  IS D E C L A R E D  U N C O N S T I T U T I O N A L ,  
D E P A R T M E N T  " S H A L L  I M M E D I A T E L Y "  D R A F T  N E W  R E G U L A T I O N S .

C O M M E N T S

A  d i f f e r e n t  d r a f t e r  f o r  W C C A  u s e s  t h e  m a n d a t e  " s h a l l "

a n d  a d d s  t o  it t h e  w o r d  " i m m e d i a t e l y " .  T h i s  d r a f t e r  p r o b a b l y

m e a n t  to  s a y  " s h a l l  f o r t h w i t h  a d o p t  a r e p l a c e m e n t  r e g u l a t i o n  o r

r e g u l a t i o n s " .

R E C O M M E N D A T I O N

A  g o o d  idea.

A C T I O N S  P R O P O S E D

S e e  above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S i n c e  t h e  D e p a r t m e n t  d o e s  n o t  h a v e  l e g a l  c o u n s e l  a n d

t h e  r o u t e  f o r  c o o p e r a t i o n  w i t h  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  is

r a t h e r  t o r t u o u s ,  a n y  r e q u i r e m e n t  of i m m e d i a c y  m a y  b e

d y s f u n c t i o n a l .
/

IV. F A L S E  S T A T E M E N T  O N  PR3 E M P L O Y M E N T  Q U E S T I O N N A I R E
W A I V E S  A L L  B E N E F I T S

C O M M E N T S

Fi r s t ,  t h e r e  is n o  m e c h a n i s m  f o r  d e t e r m i n i n g  w h e t h e r  

<3v*.y Fat-Ti C.U Igtr
/t i t i s  s t a t e m e n t  is a c t u a l l y  false. Q u e s t i o n s  c o m p o s e d  b y  

i n d i v i d u a l  e m p l o y e r s  c a n  m e a n  v a r i o u s  t h i n g s .  W e l l  d e s i g n e d  

q u e s t i o n n a i r e s  c a n  e v e n  b e  s u s c e p t i b l e  of d u a l  i n t e r p r e t a t i o n s .  

Second, (1) is v a g u e .  It p r o b a b l y  s h o u l d  p r o v i d e  that, h a d  the



e m p l o y e r  k n o w n  t h e  t r u e  s t a t e  of facts, a) t h e  e m p l o y e e  w o u l d  

n o t  h a v e  b e e n  h i r e d ,  a n d  b) t h e  n o n - h i r i n g  w o u l d  h a v e  b e e n  l e g a l  

u n d e r  f e d e r a l  a n d  s t a t e  law. Third, (2) is a g a i n  v a g u e  b e c a u s e  

a r e p r e s e n t a t i o n  o n  a p i e c e  o f  p a p e r  i n  t h e  o f f i c e  s e l d o m  c a u s e s  

a n y t h i n g .  R e f e r e n c e  s h o u l d  b e  t o  t h e  c o n d i t i o n  h i d d e n  f r o m  t h e  

e m p l o y e r  b y  t h e  m i s r e p r e s e n t a t i o n .

R E C O M M E N D A T I O N

U n i f i e d  F a i r b a n k s  a g r e e s  w i t h  t h e  i n t e n t  a n d  f e e l s  t h a t  

t h e  d r a f t i n g  s h o u l d  b e  c l e a n e d  up.

A C T I O N S  P R O P O S E D

S e e  ab o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  a b o v e .

V. S E C O N D  I N J U R Y  F U N D  C O N T R I B U T I O N S  A N D  R E P O R T  
T O  BE F I L E D  A N N U A L L Y

C O M M E N T S

T h e  S t a t e  r e c e i v e s  c u r r e n t l y  b o t h  d a t a  a n d  f u n d s  w i t h i n  

a s h o r t  p e r i o d  o f  t i m e  a f t e r  e a c h  c a s e  is c o n c l u d e d .  T h i s  

p e r m i t s  t h e  S t a t e  t o  h a v e  d a t a  c o n s o l i d a t e d  o n  a s i n g l e  a n n u a l  

r e p o r t  f r o m  each- c a r r i e r .  I t  a l s o  p e r m i t s  t h e  i n s u r a n c e  c o m p a n y  

t o  e a r n  i n t e r e s t  o n  m o n e y  d u e  for t h e  i n t e r v e n i n g  t i m e  b e t w e e n  

c l o s i n g  a c a s e  a n d  t h e  a n n u a l  report.

R E C O M M E N D A T I O N

S i n c e  t h e  S t a t e  is u n a b l e  o r  u n w i l l i n g  t o  c o m p i l e  d a t a
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Z& x r e p o r t s  f i l e d  o n  a c a s e - b y - c a s e  basis, t h i s  a p p e a r s  to b e  a 

w a y  i n  w h i c h  t h e  a n n u a l  r e p o r t s  f r o m  t h e  c a r r i e r s  c a n  b e  

s u m m a r i z e d ,  t h e r e b y  p r o v i d i n g  f o r  t h e  f i r s t  time, s o m e  d a t a  w i t h  

r e s p e c t  t o  t h e  v a l i d i t y  o f  r a t e s  c h a r g e d  a n d  w h e r e  t h e  p r o b l e m sJ S
in t h e  a d m i n i s t r a t i o n  o f  t h e  a c t  h a p p e n e d  t o  be. W e  j o i n  in t h e  

r e c o m m e n d a t i o n  t o  a t t a c k  t h e  pro b l e m .

A C T I O N S  P R O P O S E D

U n i f i e d  F a i r b a n k s  w o u l d  l i k e  t h e  S t a t e  t o  e x p l o r e  t h e  

p o s s i b i l i t y  t hat, e i t h e r  t h r o u g h  t h e  u s e  o f  a p e r s o n a l  c o m p u t e r  

or a c c e s s  t o  s o m e  o t h e r  c o m p u t e r  p l u s  t h e  a d d i t i o n  of o n e  p e r s o n  

to t h e  s t a f f  o f  t h e  d e p a r t m e n t ,  t h e  r e p o r t s  as t h e y  are 

c u r r e n t l y  r e c e i v e d  c o u l d  b e  e n t e r e d  i n t o  t h e  c o m p u t e r  so t h a t  

all d a t a  n e c e s s a r y  f o r  f i x i n g  r a t e s  o r  a s c e r t a i n i n g  p e r c e n t a g e s  

of e x p e n d i t u r e ,  etc. w o u l d  b e  i n s t a n t l y  a v a i l a b l e  t o  t h e  S t a t e  

a n d  a n y  e m p l o y e r  o r  a g e n c y  r e q u e s t i n g  t h e  i n f o r m a t i o n .  It  is 

m o s t  l i k e l y  t h a t  t h e  c o s t  t o  t h e  S t a t e  of a c o m p u t e r ,  its 

p r o g r a m i n g ,  a n d  a p e r s o n  t o  o p e r a t e  it, at l e a s t  o n  a p a r t - t i m e  

basis, w o u l d  b e  l e s s  t h a n  t h e  i n t e r e s t  l o s t  b y  p r o v i d i n g  t h e  

d e l a y  in p a y m e n t  b y  t h e  c a r r i e r s .  T h e r e  is n o  i n d i c a t i o n  t h a t  

t h e  a d d i t i o n a l  i n t e r e s t  e a r n e d  (which w i l l  p r o b a b l y  b e  o n  t h e  

r e m a i n d e r  in  a c l a i m s  r e s e r v e )  w i l l  e f f e c t  t h e  w o r k e r s '  

c o m p e n s a t i o n  p r e m i u m  r a t e s  in a n y  way.

. R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  S t a t e  D e p a r t m e n t  of I n s u r a n c e  a n d  t h e  S t a t e  

D e p a r t m e n t  o f  W o r k e r s 1 C o m p e n s a t i o n  a r e  b o t h  u n a b l e  to p r o d u c e
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s t a t i s t i c s  i n d i c a t i n g  t h e  b a s i s  f o r  p r e m i u m s  o r  t h e  d i ^ p o s i t i o n  

o f  m o n i e s  p a i d  out. I f  t h i s  p r o b l e m  is n o t  a d d r e s s e d ,  w e  w i l l  

c o n t i n u e  t o  s e t  r a t e s  in a b l i n d  f a s h i o n  a n d  a m e n d  l e g i s l a t i o n  

w i t h o u t  k n o w i n g  w h e t h e r  w e  a r e  d o i n g  a n y  good.

V I . R E H A B I L I T A T I O N

C O M M E N T S

U n i f i e d  F a i r b a n k s  a g r e e s  t h a t  r e h a b i l i t a t i o n  s h o u l d  be 

v o l u n t a r y  w i t h  t h e  e m p l o y e e .  W e  f i n d  n o  e v i d e n c e  f r o m  any 

s o u r c e  w h i c h  i n d i c a t e s  t h e  l a w  w h i c h  h a s  b e e n  p r o p o s e d  w i l l  

r e d u c e  t h e  c o s t  o f  workers'- c o m p e n s a t i o n .  W e  h a v e  r e p e a t e d l y  

s o u g h t  f a c t s  f r o m  t h e  S t a t e  g o v e r n m e n t  i n d i c a t i n g  w h a t  s e g m e n t  

o r  s e g m e n t s  o f  a w o r k e r s '  c o m p e n s a t i o n  s y s t e m  h a d  b e e n  c a u s i n g  

t h e  g r e a t e s t  i n c r e a s e  in  cost. A b s o l u t e l y  n o  i n f o r m a t i o n  has 

b e e n  f o r t h c o m i n g ,  a l t h o u g h  w e  h a v e  b e e n  a b l e  t o  o b t a i n  t h e  s a m e  

i n f o r m a t i o n  f r o m  o t h e r  s t a t e s  w i t h  a t e l e p h o n e  call. I n  short, 

all w e  k n o w  is t h a t  t h e r e  is a s e r i o u s  p r o b l e m  w i t h  t h e  c o s t  of 

t h e  s y s t e m .  H o w e v e r ,  n o  o n e  i n  o u r  S t a t e  g o v e r n m e n t  h a s  b e e n  

a b l e  to i d e n t i f y  w h e r e  t h e  p r o b l e m  lies. W e  f i r m l y  b e l i e v e  t h a t  

it is w r o n g  t o  l e g i s l a t e  m a s s i v e  c h a n g e s  in w h a t  is b a s i c a l l y  a 

s o u n d  l a w  w h e n  n o  o n e  h a s  y e t  i d e n t i f i e d  w h e r e  t h e  p r o b l e m  

lies. W e  are, in fact, w o r r i e d  t h a t  t h e  c o s t  of t h e  s y s t e m  m a y  

b e  i n c r e a s e d  b y  t h e  p r o p o s e d  cha n g e s .  T h e r e  h a v e  b e e n  no 

r e g u l a t i o n s  a d o p t e d  t o  p u t  i n t o  e f f e c t  t h e  r e h a b i l i t a t i o n  s c h e m e  

t h a t  is p r e s e n t l y  in  t h e  law. W e  t h e r e f o r e  d o  n o t  k n o w  h o w  t h e
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p r e s e n t l y  e x i s t i n g  s c h e m e  will w o r k  o r  w h a t  its c o s t s  v/ill be.

W e  a r e  t h e r e f o r e  r e l u c t a n t  t o  c h a n g e  for t h e  s e n s e  o f  change. 

R E C O M M E N D A T I O N

A. I N E F F E C T I V E  W O R K  B Y  S T A T E  A G E N C I E S ,  D i v i s i o n  o f  I n s u r a n c e :

M u c h  o f  t h e  b l a m e  f o r  t h e  i n c r e a s e d  c o s t  o f  t h e  

w o r k e r s '  c o m p e n s a t i o n  s y s t e m  h a s  b e e n  p l a c e d  o n  v o c a t i o n a l  

r e h a b i l i t a t i o n .  H o w e v e r ,  t h e  D i v i s i o n  of  I n s u r a n c e  h a s  

a b s o l u t e l y  n o  i n f o r m a t i o n  a v a i l a b l e  t o  a n y o n e  c o n c e r n i n g  t h e  

c o s t s  o f  v o c a t i o n a l  r e h a b i l i t a t i o n  o r  of a n y  o t h e r  wor k e r s '  

c o m p e n s a t i o n  b e n e f i t  f o r  t h a t  m a t t e r .  N o n e t h e l e s s ,  t h e  D i v i s i o n  

c o n t i n u e s  to  a p p r o v e  m a s s i v e  r a t e  i n c r e a s e s  f o r  w o r k e r s ’ 

c o m p e n s a t i o n  i n s u r a n c e ,  a n d  a p o r t i o n  of t h e  b l a m e  g e t s  p l a c e d  

o n  a " v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  w h i c h  is t o o  l i b e r a l . "

T h e  l a s t  i n c r e a s e  w a s  g r a n t e d  w i t h o u t  t h e  p r e p a r a t i o n  o f  a n y  

f i n d i n g s  o f  f a c t  a n d  w i t h o u t  t h e  p r e s e n t a t i o n  o f  a n y  s p e c i f i c  

i n f o r m a t i o n  t o  t h o s e  i n  t h i s  S t a t e  w h o  a r e  i n v o l v e d .  W e  s u g g e s t  

l e g i s l a t i o n  r e q u i r i n g  s o m e  s t a t e  a g e n c y  t o  k e e p  s t a t i s t i c s  on  

t h e  c o s t  o f  r e h a b i l i t a t i o n  e v a l u a t i o n s ,  r e h a b i l i t a t i o n  plans, 

t h e  c o s t  o f  l i t i g a t i o n ,  a n d  so forth, W h e n  f u t u r e  r a t e  

i n c r e a s e s  a r e  s u g g e s t e d ,  f a c t s  a n d  f i g u r e s  w i l l  b e  a v a i l a b l e  to 

i n d i c a t e  w h e r e  t h e  c o s t  i n c r e a s e  is c o m i n g  from.

B. I N E F F E C T I V E  W O R K  BY S T A T E  A G E N C I E S ,  W o r k e r s '  C o m p e n s a t i o n  

Board:

T h e  D e p a r t m e n t  of W o r k e r s '  C o m p e n s a t i o n  h a s  s e r i o u s l y  

f a l t e r e d  i n  i t s  o b l i g a t i o n  t o  a d m i n i s t e r  t h e  e x i s t i n g  v o c a t i o n a l
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r e h a b i l i t a t i o n  law. O v e r  f i v e  a n d  a h a l f  y e a r s  h a v e  p a s s ' d  

w i t h o u t  t h e  p r o m u l g a t i o n  o f  a s i n g l e  r u l e  o r  r e g u l a t i o n  b y  t h e  

B o a r d  t o  g o v e r n  p r o c e d u r e s  u n d e r  t h e  l a w  w h i c h  w e n t  i n t o  e f f e c t  

on J u l y  1, 1982. T h e  p r e s e n t  l a w  h a s  n e v e r  b e e n  g i v e n  a c h a n c e  

t o  w o r k  a n d  w e  f i n d  it  r i d i c u l o u s  t h a t  t h e  L e g i s l a t u r e  n o w  

s t a n d s  r e a d y  t o  c a s t  it aside. W e  s u g g e s t  t h e  l e g i s l a t u r e  t a k e  

w h a t e v e r  s t e p s  a r e  n e c e s s a r y  t o  i m m e d i a t e l y  s e c u r e  t h e  

p r o m u l g a t i o n  o f  a d m i n i s t r a t i v e  r u l e s  a n d  r e g u l a t i o n s  b y  t h e  

Board.

T w o  g o o d  e x a m p l e s  o f  w h a t  h a s  h a p p e n e d  as t h e  p r e s e n t  

s y s t e m  h a s  s t r u g g l e d  w i t h o u t  t h e  b e n e f i t  of a d m i n i s t r a t i v e  

rules:

1. W e  s u s p e c t  a m a j o r  p o r t i o n  o f  a n y  i n c r e a s e d  c o s t  of 

v o c a t i o n a l  r e h a b i l i t a t i o n  is i n  t h e  p a y m e n t  o f  t e m p o r a r y  

b e n e f i t s  t o  i n j u r e d  w o r k e r s  w h i l e  t h e y  w a i t  f o r  t h e  v o c a t i o n a l  

p r o c e s s  t o  b e  c o m p l e t e d .  T h e  s y s t e m  in F a i r b a n k s  h a s  w o r k e d  

v e r y  s l o w l y  w i t h o u t  t h e  r u l e s  a n d  r e g u l a t i o n s  needed. A s  a 

r e s u l t ,  i n j u r e d  w o r k e r s  r e m a i n  f a r  t o o  l o n g  o n  t e m p o r a r y  

b e n e f i t s .  R a t h e r  t h a n  d e p r i v e  i n j u r e d  w o r k e r s  of t e m p o r a r y  

b e n e f i t s  d u r i n g  v o c a t i o n a l  r e h a b i l i t a t i o n ,  w h i c h  w e  t h i n k  is a 

w o r t h w h i l e  b e n e f i t ,  w e  s u g g e s t  t h e  B o a r d  s t r e a m l i n e  t h e  s y s t e m  

w i t h  t h e  p r o m u l g a t i o n  o f  r u l e s  a n d  t h a t  t h e  e x i s t i n g  l a w  b e  

t i g h t e n e d  u p  t o  p r o v i d e  c e r t a i n  s p e c i f i c  t i m e  l i m i t a t i o n s  f o r  

e a c h  s t e p  of  t h e  p r o c e s s .  T h i s  is t h e  m a i n  t h r u s t  o f  o u r  

s u g g e s t e d  c h a n g e s  in t h e  e x i s t i n g  law.
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2. I n  F a i r b a n k s ,  t h e r e  is no  f u l l - t i m e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r .  A t  p r e s e n t ,  t h e  o n e  a d m i n i s t r a t o r  is in 

F a i r b a n k s  o n e  d a y  a m o n t h .  T h i s  a l l o w s  a  m a x i m u m  o f  t h r e e  

r e h a b i l i t a t i o n  c o n f e r e n c e s .  W i t h o u t  t i m e l y  r e h a b i l i t a t i o n  

c o n f e r e n c e s  a v a i l a b l e  t o  a l l  p a r t i e s ,  i n c r e a s e d  c o s t s  of 

c o n t i n u i n g  t e m p o r a r y  b e n e f i t s  h a v e  r e s u l t e d .  It is o b v i o u s  

a d d i t i o n a l  s t a f f  a r e  r e q u i r e d .

C< L E G I S L A T I V E  T A S K  F O R C E

W e  b e l i e v e  t h e  L e g i s l a t u r e  s h o u l d  f o r m  a t a s k  f o r c e  to 

k e e p  t h e  e x i s t i n g  v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  m o v i n g .  T h e  

g r o u p  s h o u l d  h a v e  r e p r e s e n t a t i v e s  of a l l  m a j o r  p a r t i c i p a n t s  in 

t h e  s y s t e m .  T h e  i n f o r m a t i o n  n e e d e d  f r o m  t h e  D i v i s i o n  of 

I n s u r a n c e  c o u l d  b e  p u r s u e d ,  e n f o r c e m e n t  o f  t h e  B o a r d ’s 

o b l i g a t i o n  .to p r o m u l g a t e  r u l e s  a n d  r e g u l a t i o n s  w o u l d  b e  

e n h a n c e d ,  a n d  p r o p o s e d  c h a n g e s  in  t h e  l a w  a n d  r e g u l a t i o n s  c o u l d  

b e  g e n e r a t e d .

D. S E C O N D  I N J U R Y  F U N D / T E M P O R A R Y  P A R T I A L  D I S A B I L I T Y

O u r  c o m m i t t e e  b e l i e v e s  o n e  of  t h e  g r e a t e s t  b e n e f i t s  to 

t h e  s y s t e m  w o u l d  b e  s t r o n g  e n c o u r a g e m e n t  t o  e m p l o y e r s  to r e h i r e  

i n j u r e d  w o r k e r s .  T h e  p r e s e n t  S e c o n d  I n j u r y  F u n d  d o e s  n o t h i n g  to 

p r o v i d e  t h i s  e n c o u r a g e m e n t  as c o v e r a g e  b e g i n s  o n l y  a f t e r  104 

w e e k s  o f  d i s a b i l i t y .  W e  s u g g e s t  t h e  p e r i o d  of  c o v e r a g e  be 

d r a s t i c a l l y  r e d u c e d  t o  m a k e  it p o s s i b l e  f o r  i n j u r e d  w o r k e r s ’ to 

r e t u r n  m o r e  r a p i d l y  t o  t h e  w o r k  force. A  f u r t h e r  e n c o u r a g e m e n t  

t o w a r d  t h e  g o a l  o f  r e t u r n i n g  i n j u r e d  w o r k e r s  to  a j o b  is o u r



p r o p o s e d  n e w  s u b s e c t i o n ( n )  w h i c h  e n c o u r a g e s  t h e  u s e  o f  T P D  w h e n  

e m p l o y e r s  r e h i r e  t h e i r  i n j u r e d  w o r k e r s  in a " m o d i f i e d "  o r  " l i g h t  

d u t y "  c a p a c i t y .

A C T I O N S  P R O P O S E D

I n  o r d e r  t o  k e e p  in l i n e  w i t h  t h e  W C C A  r e c o m m e n d a t i o n ,  

w e  p r o p o s e  t h a t  t h e  s t a t u t o r y  l a n g u a g e  be  as f o llows:

A S  2 3 . 3 0 . 0 4 1 . R e h a b i l i t a t i o n  o f  i n j u r e d  w o r k e r s .

(a) T h e  b o a r d  s h a l l  s e l e c t  a n d  e m p l o y  a r e h a b i l i t a t i o n  

a d m i n i s t r a t o r .  T h e  b o a r d  s h a l l  a d o p t  r e g u l a t i o n s  t o  i m p l e m e n t  

t h i s  s e c t i o n .  T h e  b o a r d  s h a l l  a u t h o r i z e  t h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  t o  s e l e c t  a n d  e m p l o y  s u f f i c i e n t  r e h a b i l i t a t i o n  

s t a f f  t o  c o n d u c t  h e a r i n g s  a n d  t o  c o l l e c t  a n d  a n a l y z e  s t a t i s t i c a l  

d a t a .  T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  is in t h e  p a r t i a l l y  

e x e m p t  s e r v i c e  u n d e r  A S  3 9 . 2 5 . 1 2 0 .

(b) T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  s h a l l  i m p l e m e n t  t h e  

p r o v i s i o n s  o f  t h i s  s e c t i o n ,  s t u d y  t h e  i s s u e  of  r e h a b i l i t a t i o n ,  

b o t h  p h y s i c a l  a n d  v o c a t i o n a l ,  e n f o r c e  t h e  r e g u l a t i o n s  as 

a d o p t e d ,  a n d  m a i n t a i n  a n d  r e p o r t  s t a t i s t i c a l  d a t a  o n  a c o n t i n i n g  

b a s i s  a s  t o  t h e  c o s t  o f  r e h a b i l i t a t i o n  t o  t h e  L e g i s l a t u r e  o n  a t

l e a s t  a n  a n n u a l  b a s i s .

(c) If  a n  e m p l o y e e  s u f f e r s  a c o m p e n s a b l e  i n j u r y  t h a t  c o u l d

V o U .
p r e c l u d e  r e t u r n  t o  t h e  j o b ^ a t  t h e  t i m e  of  i n j u r y ,  t h e  e m p l o y e e  

s h a l l  b e  r e f e r r e d  f o r  a n  e v a l u a t i o n  f o r  p a r t i c i p a t i o n  in 

r e h a b i l i t a t i o n  s e r v i c e s  w i t h i n  30 d a y s  a f t e r  t h e  d a t e  of 

i n j u r y .  A  f u l l  e v a l u a t i o n  s h a l l  b e  p e r f o r m e d  b y  a q u a l i f i e d
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r e h a b i l i t a t i o n  p r o f e s s i o n a l  w i t h i n  30 d a y s  o f  t h e  d a t e  o f  

r e f e r r a l .  I f  in t h e  o p i n i o n  of  t h e  q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l ,  t h e  m e d i c a l ,  p h y s i c a l ,  o r  e m o t i o n a l  s t a t e  of  t h e  

e m p l o y e e  p r e c l u d e s  a full e v a l u a t i o n ,  t h e  r e h a b i l i t a t i o n

p r o f e s s i o n a l  s h a l l  p r e p a r e d  a p r e l i m i n a r y  e v a l u a t i o n  w i t h i n  14

d a y s  o f  t h e  d a t e  o f  r e f e r r a l .  A  p r e l i m i n a r y  e v a l u a t i o n  s h all 

i n c l u d e  t h e  r e a s o n s  w h y  a fu l l  e v a l u a t i o n  c a n n o t  b e  made, an  

o p i n i o n  a s  t o  w h e n  t h e  e m p l o y e e  w i l l  b e  a b l e  to  p a r t i c i p a t e  in a

f u l l  e v a l u a t i o n ,  a n d  a n y  i n f o r m a t i o n  t h a t  w o u l d  b e  i n c l u d e d  in a

f u l l  e v a l u a t i o n  t h a t  c a n  b e  d e t e r m i n e d  a n d  r e p o r t e d  b y  the 

r e h a b i l i t a t i o n  p r o f e s s i o n a l  at  th-3 t i m e  of t h e  p r e l i m i n a r y  

e v a l u a t i o n .  I f  t h e  e m p l o y e r  d o e s  n o t  t i m e l y  m a k e  a r e f e r r a l  for 

e v a l u a t i o n  u n d e r  t h i s  s u b s e c t i o n ,  t h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  s h a l l  r e t a i n  a q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l  to  p e r f o r m  t h e  e v a l u a t i o n .  T h e  e m p l o y e r  s h a l l  p a y  

t h e  r e a s o n a b l e  c o s t s  of a n  e v a l u a t i o n  u n d e r  t h i s  s u b s e c t i o n .

(d) A  f u l l  e v a l u a t i o n  b y  a q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l  s h a l l  i n c l u d e  a d e t e r m i n a t i o n  w h e t h e r  

r e h a b i l i t a t i o n  s e r v i c e s  a r e  n e c e s s a r y ,  as o u t l i n e d  in  the 

r e g u l a t i o n s .

(e) R e f u s a l  b y  a n  i n j u r e d  e m p l o y e e  t o  p a r t i c i p a t e  in an 

e v a l u a t i o n  r e s u l t s  in f o r f e i t u r e  of d i s a b i l i t y  c o m p e n s a t i o n  for 

t h e  p e r i o d  t h e  r e f u s a l  c o n t i n u e s .  T h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  s h a l l  f i n d  t h a t  a n  e m p l o y e e  r e f u s e s  t o  p a r t i c i p a t e  

in a n  e v a l u a t i o n  if t h e  e m p l o y e e  f a i l s  t o  c o o p e r a t e  w i t h  t h e

- 1 3 -



r e h a b i l i t a t i o n  p r o v i d e r  as o u t l i n e d  in t h e  r e g u l a t i o n s .

(f) A f t e r  t h e  e v a l u a t i o n  is c o m p l e t e d ,  t h e  e m p l o y e e  m u s t  

e l e c t  i n  w r i t i n g  t o  t h e  a d m i n i s t r a t o r  w i t h i n  14 d a y s  o f  r e c e i p t  

o f  t h e  f u l l  e v a l u a t i o n  w h e t h e r  o r  n o t  h e  o r  s h e  w i l l  p a r t i c i p a t e  

i n  f u r t h e r  r e h a b i l i t a t i o n  servi c e s .

(g) T h e  e m p l o y e e ' s  e l e c t i o n  n o t  to p a r t i c i p a t e  in 

r e h a b i l i t a t i o n  s e r v i c e s  is final, p r o v i d e d ,  h o w e v e r ,  t h a t  t h e  

e m p l o y e e  s h a l l  h a v e  t h e  o p t i o n  w i t h i n  30 d a y s  of  t h e  n o t i c e  

u n d e r  s u b s e c t i o n  (f) t o  n o t i f y  t h e  a d m i n i s t r a t o r  i n  w r i t i n g  t h a t  

h e  n o w  w i s h e s  to  p a r t i c i p a t e  in r e h a b i l i t a t i o n  s e r v i c e s .

(h) A f t e r  t h e  e m p l o y e e  h a s  e l e c t e d  t o  p a r t i c i p a t e  in 

v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  f o r  w h i c h  h e  is e l i g i b l e ,  the 

v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l o r  w i l l  vrithin 90 d a y s  s u b m i t  a 

v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  t o  c o n c e r n e d  p a r t i e s  i n c l u d i n g  

t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  w h i c h  w i l l  e n a b l e  t h e  e m p l o y e e  

t o  r e t u r n  t o  s u i t a b l e  g a i n f u l  e m p l o y m e n t .  A  r e h a b i l i t a t i o n  p l a n  

m a y  c o n s i s t  o f  a n y  of t h e  f o l l o w i n g ;  h o w e v e r ,  if t h e  e m p l o y e e  

c a n  b e  r e s t o r e d  t o  s u i t a b l e  g a i n f u l  e m p l o y m e n t  w i t h  

r e h a b i l i t a t i o n  p l a n s  o f  h i g h e r  p r e f e r e n c e ,  t h e n  a r e h a b i l i t a t i o n  

p l a n  o f  a l o w e r  p r e f e r e n c e  n e e d  n o t  b e  o f f e r e d  b y  t h e  employer. 

T h e  o r d e r  o f  p r e f e r e n c e  fore r e h a b i l i t a t i o n  p l a n s  is r e t u r n  to 

w o r k

(1) w i t h  t h e  s a m e  e m p l o y e r  at t h e  s a m e  o r  m o d i f i e d  job 

as a t  t h e  t i m e  o f  injury;
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(2) w i t h  t h e  s a m e  e m p l o y e r  a t  a n e w  j o b  u s i n g  

t r a n s f e r r a b l e  s k i l l s ;

(3) w i t h  a n e w  e m p l o y e r  a t  t h e  s a m e  o r  m o d i f i e d  job;

(4) w i t h  a n e w  e m p l o y e r  in a n e w  j o b  u s i n g  

t r a n s f e r r a b l e  s k i l l s ;

(5) t h r o u g h  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  or 

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  o n - t h e - j o b  t r a i n i n g ;

(6) a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  or  

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  v o c a t i o n a l  t r a i n i n g ;

(7) a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  or 

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  a c a d e m i c  t r a i n i n g ;

(8) in s e l f  e m p l o y m e n t ;  a n d

(9) t h r o u g h  d i r e c t  p l a c e m e n t  in  an  u n r e l a t e d  j o b  n o t  

u s i n g  t r a n s f e r r a b l e  w o r k  skills.

(i) I f  t h e  e m p l o y e r  a n d  e m p l o y e e  f a i l  to  a g r e e  in  w r i t i n g  

o n  t h e  s u b m i t t e d  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  w i t h i n  14 days, 

t h e  e m p l o y e e  s h a l l  s u b m i t  a n  a l t e r n a t i v e  p l a n  t o  t h e  

r e h a b i l i t a t i o n  a d m i n i s t r a t o r .  T h e  e m p l o y e e ' s  a l t e r n a t i v e  p l a n  

m u s t  b e  s u b m i t t e d  w i t h i n  a n  a d d i t i o n a l  14 days. I n  t h e  e v e n t  of 

a d i s p u t e ,  t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  o r  h i s  s t a f f  m a y  

e i t h e r  w r i t e  a d e c i s i o n  o r  s c h e d u l e  a f o r m a l  r e h a b i l i t a t i o n  

c o n f e r e n c e  t o  b e  h e l d  w i t h i n  10 d a y s  o f  r e c e i p t  of t h e  

a l t e r n a t i v e  p l a n .  I f  a c o n f e r e n c e  is h e ld, a d e c i s i o n  as to t h e  

a p p r o p r i a t e  p l a n  s h a l l  b e  i s s u e d  w i t h i n  10 d a y s  a f t e r  t h e  

c o n f e r e n c e .  T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r ' s  d e c i s i o n  is



b i n d i n g  u n l e s s  a p a r t y  s e e k s  r e v i e w  o f  t h e  d e c i s i o n  b y  

r e q u e s t i n g  a h e a r i n g  w i t h  t h e  B o a r d  in a c c o r d a n c e  w i t h  AS 

2 3 . 3 0 . 1 1 0 .

(j) A  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  m a y  n o t  e x c e e d  up_±o 

37 t r a i n i n g  w e e k s ,  e x c e p t  t h a t  t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  

m a y  o r d e r  a p l a n  u p  t o  an  a d d i t i o n a l  37 t r a i n i n g  w e e k s .  T h i s  

s u b s e c t i o n  d o e s  n o t  p r o h i b i t  a n  e m p l o y e r  o r  c a r r i e r  f r o m  

p r o v i d i n g  e x t e n d e d  v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  o n  a 

v o l u n t a r y  b a s i s .  I f  r e h a b i l i t a t i o n  r e q u i r e s  r e s i d e n c e  a w a y  f r o m  

t h e  e m p l o y e e ' s  c u s t o m a r y  r e s i d e n c e ,  r e a s o n a b l e  c o s t  o f  board, 

l o d g i n g ,  a n d  t r a v e l  s h a l l  b e  p a i d  b y  t h e  e m p l o y e r .  T e m p o r a r y  

d i s a b i l i t y  u n d e r  A S  2 3 . 3 0 . 1 8 5  o r  A S  2 3 . 3 0 . 2 0 0  s h a l l  b e  p a i d  

t h r o u g h o u t  t h e  r e h a b i l i t a t i o n  p l a n  u n d e r  t h i s  s e c t i o n .

(k) F o r  p u r p o s e s  o f  t h i s  sec t i o n ,  s u i t a b l e  g a i n f u l  

e m p l o y m e n t  m e a n s  e m p l o y m e n t  t h a t  is r e a s o n a b l y  a t t a i n a b l e  in t h e  

l i g h t  o f  a n  i n d i v i d u a l ' s  age, e d u c a t i o n ,  v o c a t i o n a l  h i s t o r y ,  a n d  

p h y s i c a l  c a p a b i l i t i e s ,  a n d  t h a t  o f f e r s  a n  o p p o r t u n i t y  t o  r e s t o r e  

t h e  i n d i v i d u a l  as  s o o n  as p r a c t i c a l  t o  a r e m u n e r a t i v e  o c c u p a t i o n  

^<2* n e a r l y  as p o s s i b l e  t o  t h e  i n d i v i d u a l ' s  g r o s s  w e e k l y  e a r n i n g s  as 

d e t e r m i n e d  b y  s e c t i o n  A S  2 3 . 3 0 . 2 2 0 .

(1) F o r  p u r p o s e s  o f  t h i s  sec t i o n ,  " l a b o r  m a r k e t "  m e a n s  a 

g e o g r a p h i c a l  a r e a  t h a t  o f f e r s  e m p l o y m e n t  o p p o r t u n i t i e s  in t h e  

f o l l o w i n g  p r i o r i t y :

(1) a r e a  o f  l a s t  e m p l o y m e n t ;

(2) a r e a  of  r e s i d e n c e ;

- 1 6 -



(3) t h e  S t a t e  of A l a s k a ;

(4) o u t s i d e  A l a s k a .

(m) " Q u a l i f i e d  r e h a b i l i t a t i o n  p r o f e s s i o n a l "  m e a n s  a p e r s p n  

w h o  b y  e d u c a t i o n  a n d  e x p e r i e n c e  h a s  t h e  s k i l l s  t o  w o r k  in  t h e  

f i e l d  o f  r e h a b i l i t a t i o n  as d e t e r m i n e d  b y  B o a r d  e s t a b l i s h e d  

r e g u l a t i o n s .

(n) W h i l e  a n  i n j u r e d  w o r k e r  is p a r t i c i p a t i n g  in a 

p r e l i m i n a r y  e v a l u a t i o n  a n d / o r  a s u b s e q u e n t  full e v a l u a t i o n  u n d e r  

t h i s  s e c t i o n ,  h e  o r  s h e  s h a l l  r e c e i v e  t e m p o r a r y  p a r t i a l  

d i s a b i l i t y  b e n e f i t s  u n d e r  A S  2 3 . 3 0 . 2 0 0  w h e n  a n  e m p l o y e e  u n d e r  

s e c t i o n  (h) (1) o r  (2) a n d  p r i m a r y  p h y s i c i a n  agree, p r i o r  to 

m e d i c a l  s t a b i l i t y  a n d  a full r e lease, t h a t  a n  e m p l o y e e  m a y  

r e t u r n  t o  m o d i f i e d ,  l i g h t  duty, p a r t  time, o r  t r i a l  w o r k  status.

VII. B A R R I N G  A L L  L I A B I L I T Y  BY A N  E M P L O Y E R  (B O A R D  A N D  COURT) 
T O  A N  E M P L O Y E E  W H O  C O M M I T S  A N  U N T R U T H  

O N  H I S  O R  H E R  P R E E M P L O Y M E N T  Q U E S T I O N N A I R E

C O M M E N T S

M u c h  o f  t h i s  h a s  b e e n  d i s c u s s e d  u n d e r  n u m b e r  I V  above. 

N o  o n e  c a n  k n o w  w h a t  t h e  c o u r t s  w i l l  d o  w i t h  this. T h e r e  is no  

w a y  t o  p r o v i d e  a p r o m p t  a d j u d i c i a t i o n  o f  w h e t h e r  a w o r k e r  

c o m m i t t e d  a n  i n t e n t i o n a l  f a l s e h o o d ,  a n d  it is n o t  l i k e l y  t h a t  

t h e  c o u r t s  w i l l  d e p r i v e  a w o r k e r  of j o t h  c o m p e n s a t i o n  b e n e f i t s  

a n d  c i v i l  l i a b i l i t y  (if t h e  e m p l o y e r  w a s  n e g l i g e n t )  w i t h o u t  a 

f i r m  a d j u d i ^ L c a t i o n  o f  i n t e n t i o n a l  fraud.
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R E C O M M E N D A T I O N

W e  f a v o r  t h e  a p p r o a c h ,  b u t  feel t h e r e  m u s t  b e  a 

s t a n d a r i z e d  q u e s t i o n n a i r e  w i t h  a d m o n i t i o n s  on  it and, i f  n e e d  

be, p r o v i s i o n s  to h e l p  i l l i t e r a t e s  c o m p l e t e  it. W e  a l s o  

r e c o m m e n d  t h a t  t h e r e  b e  s o m e  p r o v i s o  for p r o m p t  d e t e r m i n a t i o n  of 

w h e t h e r  f r a u d  h a s  b e e n  c o m m i t t e d  in o r d e r  t h a t  a c a r r i e r  n o t  pay 

b e n e f i t s  if t h e y  a r e  not, s u p p o s e d  to b e  paid, b u t  n o t  w i t h h o l d  

b e n e f i t s  i f  t h e y  a r e  s u p p o s e d  t o  be paid.

A C T I O N S  P R O P O S E D

T h e r e  s h o u l d  b e  a s t a t u t e  p r o v i d i n g  f o r  f o r f e i t u r e  of 

c i v i l  l i a b i l i t y  a g a i n s t  t h e  e m p l o y e r ,  as w e l l  as b e n e f i t s  u n d e r  

t h e  w o r k e r s '  c o m p e n s a t i o n  law. T h i s  w o u l d  b e  e a s i e s t  if it w e r e  

d o n e  u n d e r  T i t l e  11 (the c r i m i n a l  c o d e ) .• T h i s  w i l l  r e q u i r e  

l e g i s l a t i o n  t o  e f f e c t  w h a t  h a s  j u s t  b e e n  s e t  out, a d m i n i s t r a t i v e  

c o o p e r a t i o n  i n  g e t t i n g  t h e s e  m a t t e r s  t o  t h e  p r o p e r  a u t h o r i t i e s  

o n  a r e l a t i v e l y  e m e r g e n c y  bas i s ,  a n d  e x e c u t i v e  a l l o c a t i o n  of 

f u n d s  to  h a n d l e  t h e  h e a r i n g  w h i c h  d e c l a r e s  t h e s e  r i g h t s  t o  h a v e  

b e e n  w a i v e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

E q u a l  p r o t e c t i o n  q u e s t i o n s  w i l l  d o u b t l e s s  b e  r a i s e d  as 

t h e y  a l w a y s  a r e  w i t h  a n y  f o r f e i t u r e  c r  waiver. A d d i t i o n a l l y ,  we 

a r e  a l l  a w a r e  that, if e m p l o y m e n t  is d o w n  as it  is now, a p e r s o n  

n e e d i n g  a j o b  w i l l  s a y  w h a t  is n e c e s s a r y  t o  g e t  t h a t  job. T h i s  

w i l l  m a k e  t h a t  p e r s o n  a " g o o d  g u y "  in the eyes of  t h e  court, and 

t h e r e  w i l l  h e  a n  e f f o r t  t g  a v o i d  t h i s  waivor, p a r t i c u l a r l y  i n
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t h e  e v e n t  o f  a h a r d  c a s e  w h e r e  t h e  e m p l o y e e  is v e r y  b a d l y  

i n j u r e d  a n d  t h e  e m p l o y e r  w a s  q u i t e  n e g l i g e n t .

V III. N O  D O C T O R  H O P P I N G

C O M M E N T S

I n  t h e  f i r s t  s e n t e n c e ,  t h e  w o r d  " a t t e n d a n c e "  s h o u l d  b e

" a t t e n d a n t s " .  W e  f e e l  t h a t  t h e  c a s e s  w h e r e  t h e r e  is no

s p e c i a l i s t  w i t h i n  t h e  S t a t e  (in a n  a r e a  w h e r e  a n  e m p l o y e e  n e e d s

t r e a t m e n t j  w i l l  b e  s u f f i c i e n t l y  r a r e  t h a t  t h e  B o a r d  c a n  h a n d l e

t h e s e  as s p e c i a l  m a t t e r s .  W e  w o r r y  t h a t  t h e  t r a n s f e r  to a

s p e c i a l i s t  w i l l  be  c o n s i d e r e d  a c h a n g e  in " a t t e n d i n g  p h y s i c i a n "

»v%e-ay\AKe
b e c a u s e  t h i s  is t h e  m e e t i n g  t h a t  t h e  m e d i c a l  p r o f e s s i o n  a t t a c h e s  

t o  s u c h  a c h a n g e .

R E C O M M E N D A T I O N

W e  c o n c u r  f u l l y  w i t h  r e q u e s t i n g  t h e  p a s s a g e  of S e c t i o n

V I II. T h e r e  w i l l  h a v e  t o  b e  c o n s i d e r a b l e  p u b l i c  e d u c a t i o n  a n d  

t h e  a d o p t i o n  o f  r e g u l a t i o n  c o v e r i n g  t h e  A/otice o f  C h a n g e  in  a 

p h y s i c i a n .  W e  d o  r e c o m m e n d  t h a t  t h e  t e r m  " a t t e n d i n g  p h y s i c i a n "  

b e  c h a n g e d  to b e  " p r i m a r y  p h y s i c i a n " .  T h i s  w i l l  e l i m i n a t e  t h e  

s e m a n t i c a l  p r o b l e m .  W e  f e e l  it a d v i s a b l e  t h a t  t h e  p r o b l e m s  of 

p r i o r  n o t i f i c a t i o n  b e  a v o i d e d  b y  p r o v i d i n g  t h a t  t h e  n o t i c e  m u s t  

b e  " w i t h i n  14 d a y s "  of t h e  c h a n g e .  T h i s  i s  in l i n e  w i t h  t h e  

p r e s e n t  law.

A C T I O N S  P R O P O S E D

A s i d e  f r o m  t h e  s e m a n t i c a l  s u g g e s t i o n  a b o v e ,  t h e



D e p a r t m e n t  a n d  t h e  B o a r d  s h o u l d  p r e p a r e  r e g u l a t i o n s  a n d  f o r m s  to 

c o v e r  c h a n g e  o f  p h y s i c i a n .  W e  w o u l d  p r e f e r  t h a t  t h e  a m e n d m e n t  

b e  as f o l l o w s :

^ T h e  e m p l o y e r  s h a l l  f u r n i s h  m e d i c a l ,  surgi c a l ,  a n d  o t h e r  

a t t e n d a n c e  o r  t r e a t m e n t ,  n u r s e  a n d  h o s p i t a l  s e rvice, m e d i c i n e ,  

c r u t c h e s ,  a n d  a p p a r a t u s  f o r  t h e  p e r i o d  w h i c h  t h e  n a t u r e  o f  t h e  

i n j u r y  o r  t h e  p r o c e s s  o f  r e c o v e r y  r e q u i r e s ,  n o t  e x c e e d i n g  two 

y e a r s  f r o m  a n d  a f t e r  t h e  d a t e  of i n j u r y  t o  t h e  e m p l o y e e .

H o w e v e r ,  if t h e  c o n d i t i o n  r e q u i r i n g  t h e  t r e a t m e n t ,  a p p a r a t u s ,  or 

m e d i c i n e  is a l a t e n t  one, t h e  t w o - y e a r s  p e r i o d  r u n s  f r o m  t h e  

t i m e  t h e  e m p l o y e e  h a s  k n o w l e d g e  of  t h e  n a t u r e  of  h i s  d i s a b i l i l t y  

a n d  i t s  r e l a t i o n s h i p  t o  h i s  e m p l o y m e n t  a n d  a f t e r  d i s a b l e m e n t .

I t  s h a l l  b e  a d d i t i o n a l l y  p r o v i d e d  that, if c o n t i n u e d  t r e a t m e n t  

o r  c a r e  -ur b o t h  b e y o n d  t h e  tv/o-year p e r i o d  is i n d i c a t e d ,  t h e  

i n j u r e d  e m p l o y e e  h a s  t h e  r i g h t  of r e v i e w  b y  t h e  B o a r d .  T h e  

B o a r d  m a y  a u t h o r i z e  c o n t i n u e d  tre a t m e n t j  o r  c a r ^  o r  b o t h , a s  ftthe 

p r o c e s s  of r e c o v e r y  m a y  require.' W h e n  m e d i c a l  c a r e  is r e q u i r e d ,  

t h e  i n j u r e d  e m p l o y e e  m a y  d e s i g n a t e  a l i c e n s e d  p h y s i c i a n  i n s i d e  

t h e  s t a t e  w h e r e  t h e  e m p l o y e e  r e s i d e s  t o  r e n d e r  t h e  care. U p o n  

p r o c u r i n g  t h e  s e r v i c e s  o f  a p h y s i c i a n ,  t h e  i n j u r e d  e m p l o y e e  

s h a l l  g i v e  p r o p e r  n o t i f i c a t i o n  of h i s  s e l e c t i o n  t o  t h e  e m p l o y e r  

w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  f i r s t  b e i n g  t r e a t e d .  T h e  

e m p l o y e e  m a y  n o t  m a k e  m o r e  t h a n  o n e  c h a n g e  in  t h e  e m p l o y e e  ;s 

c h o i c e  o f  p r i m a r y  p h y s i c i a n  w i t h o u t  t h e  w r i t t e n  c o n s e n t  of  t h e  

e m p l o y e r .  R e f e r r a l  t o  a s p e c i a l i s t  b y  t h e  e m p l o y e e ' s  p r i m a r y
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p h y s i c i a n  is  n o t  c o n s i d e r e d  a c h a n g e  i n  p h y s i c i a n s .  N o t i c e  o f  a 

c h a n g e  i n  t h e  p r i m a r y  p h y s i c i a n  s h a l l  b e  g i v e n  w i t h i n  14 d a y s  

a f t e r  t h e  c h a n g e . 11 

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  a l w a y s  b e  e m e r g e n c i e s  w h e r e  t h e r e  is n o t  

t i m e  t o  g o  t h r o u g h  t h e  n o t i f i c a t i o n  p r o c e d u r e .  T h i s  s h o u l d  b e  

c o v e r e d  b y  t h e  r e g u l a t i o n s .  T h e r e  w i l l  a l w a y s  b e  s i t u a t i o n s  

w h e r e  a n  e m p l o y e e  is r e f e r r e d  to  m o r e  t h a n  o n e  s p e c i a l i s t  d u r i n g  

t h e  s a m e  t i m e  p e r i o d .  O n c e  again, t h i s  c a n  b e  w o r k e d  o u t  w i t h  

t h e  a c c o m p a n y i n g  r e g u l a t i o n s .

IX. C O U R S E S  O F  T R E A T M E N T  T O  BE W R I T T E N  I N  A D V A N C E  

C O M M E N T S

T h i s  p r o p o s a l  w i l l  g r e a t l y  i n c r e a s e  t h e  m e d i c a l  c o s t  of 

t r e a t m e n t .  P h y s i c i a n s  a r e  n o t  m a g i c i a n s .  T h e y  c a n n o t  p r e d i c t  

w i t h  e x a c t i t u d e  at  w h a t  p o i n t  d u r i n g  a " c o u r s e  o f  t r e a t m e n t "  a 

p e r s o n  w i l l  a c t u a l l y  b e  cured. I n  o r d e r  t o  a v o i d  m a l p r a c t i c e ,  

all p h y s i c i a n s  w i l l  h a v e  t o  r e c o m m e n d  a m a x i m u m  c o u r s e  of 

t r e a t m e n t  in c a s e  s u c h  is n e e d e d . U n i f i e d  F a i r b a n k s  d o e s  n o t  

feel t h a t  t h e  p r o p o s e d  a m e n d m e n t  is w o r k a b l e ,  n o r  t h a t  t h e  c o s t  

i n c r e a s e  n e c e s s a r y  f o r  a p h y s i c i a n  to  p r e v e n t  m a l p r a c t i c e  is 

m o n e y  w e l l  spent.

R E C O M M E N D A T I O N

W e  r e c o m m e n d  no  a m e n d m e n t  t o  S u b s e c t i o n  C.
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A C T I O N  P R O P O S E D

T h e  e v i l  s o u g h t  t o  b e  r e m e d i e d  here, n a m e l y  t h a t  of  

e n d l e s s  t r e a t m e n t s  w i t h o u t  r e a l  v a l u e ,  s h o u l d  b e  a d d r e s s e d  b y  a 

s t u d y  c o m m i t t e e  to  f i n d  a f e a s i b l e  w a y  o f  h a n d l i n g  t h e  

s i t u a t i o n -  H o p e f u l l y ,  t h e  w a y  s h o u l d  n o t  i n c r e a s e  t h e  cost. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  a b o v e . -

X. A  D E F E N S E  M E D I C A L  E X A M I N A T I O N  A F T E R  14 D A Y S  
A N D  T H E N  E A C H  30 D A Y S  T H E R E A F T E R

C O M M E N T S

B e c a u s e  o f  t h e  d e f i n i t i o n  o f  t h e  w o r d  " p h y s i c i a n "  

c o n t a i n e d  l a t e r  on, i t  w o u l d  b e  a d v i s a b l e  to r e m o v e  t h e  w o r d s  

" o r  s u r g e o n "  i n  l i n e  4 r e g a r d l e s s  of w h a t  e l s e  is done. 

A d d i t i o n a l l y ,  t h e r e  m a y  b e  p r o b l e m s  w i t h  r e s p e c t  t o  t y p e s  o f  

p r a c t i c e  (hypnotic, c h i r o p r a c t i c ,  o s t e o p a t h i c ,  r e l i g i o u s ,  etc.) 

a n d  p e r s o n a l i t y  c o n f l i c t  w h i c h  w i l l  s o o n e r  o r  l a t e r  r e s u l t  in 

p r o b l e m s  u n d e r  t h i s  s e c t i o n  w h e t h e r  o r  n o t  a m e n d e d .  W e  f e l t  

t h a t  t h e  p r e s e n t  s t a t u t e  w a s  adequ a t e ,  a n d  t h a t

t h e r e  w a s  n o  n e e d  to  w i n d  e v e r y o n e  u p  w i t h  t h e  i d e a  of a d e f e n s e  

m e d i c a l  e x a m  e v e r y  30 d a y s ^ a n d  t h a t  m o n e y  e x p e n d e d  t h e r e b y  w o u l d  

b e  a w a s t e .

R E C O M M E N D A T I O N

T h a t  w e  l e a v e  S e c t i o n  (e) as it c u r r e n t l y  is a n d  

s c h e d u l e  t h i s  p r o b l e m  f o r  s t u d y  as w i l l  b e  r e f e r e n c e d  later. 

A C T I O N S  P R O P O S E D

S c h e d u l i n g  t h i s  p r o b l e m  f o r  s t u d y  in t h e  future.



A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e n d i n g  a J e h o v a h  W i t n e s s  to a h e m a t o l o g i s t  is n o t  

l i k e l y  t o  b e  f u n c t i o n a l .  T h i s  s o r t  o f  p r e f e r e n c e ,  a s  m e n t i o n e d

above, s h o u l d  b e  c o n s i d e r e d  i n  study.

XI. U S U A L ,  C U S T O M A R Y  A N D  R E A S O N A B L E  F E E S

C O M M E N T S

T h i s  is a v e r y  g o o d  idea. C a r e  w i l l  h a v e  t o  b e  t a k e n

b y  t h e  B o a r d  in  t h e  m a n n e r  i n  w h i c h  it  a d o p t s  a U C R  fee so t h a t

t h a t  f e e  d o e s  n o t  b e c o m e  k n o w n  t o  m e d i c a l  p r a c t i t i o n e r s  (see 

b e l o w ) .

R E C O M M E N D A T I O N

W e  j o i n  in r e q u e s t i n g  p a s s a g e .

A C T I O N S  P R O P O S E D

S a m e  (with c a u t i o n  so  t h a t  t h e  U C R  s c h e d u l e  is n o t  m a d e  

availablejl

A R G U M E N T S  A N D  P R O B L E M  A R E A S

U C R  f e e s  e r e  u s e d  b y  a l m o s t  e v e r y  i n s u r a n c e  c o m p a n y  

t h a t  w r i t e s  h e a l t h  i n s u r a n c e .  W i t h  t h e  b i g  c a r r i e r s ,  t h e  U C R  

r a t e  f o r  a n y  p r o c e d u r e  is s e t  at  t h e  9 0 t h  p e r c e n t i l e .  T h i s  

m e a n s  t h a t  89% o f  a l l  d o c t o r s  p r a c t i c i n g  in  t h e  a r e a  c h a r g e  le s s  

t h a n  t h e  U C R  f e e  f o r  t h a t  p r o c e d u r e ,  w h i l e  10% of  t h e  s a m e  

d o c t o r s  c h a r g e  more. E a c h  c a r r i e r  j e a l o u s l y  g u a r d s  t h e  s e c r e c y  

of  its U C R  s c h e d u l e  b e c a u s e ,  if t h a t  s c h e d u l e  b e c o m e s  known, it 

w i l l  b e c o m e  a " m i n i m u m  fee s c h e d u l e "  a n d  m e d i c a l  c o s t s  w i l l
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r e a l l y  e s c a l a t e .  I f  t h e  B o a r d  a d o p t s  a U C R  s c h e d u l e ,  it w i l l  

p r o b a b l y  w i l l  h a v e  t o  d o  so in a p u b l i c  m e e t i n g  a n d  w i t h

n o t i c e .  T h i s  w i l l  m e a n  t h a t  t h e  s c h e d u l e  c o u l d  b e c o m e  p u b l i c  

p r o p e r t y  o r  a t  l e a s t  k n o w n  to m a n y  p h y s i c i a n s .  T h a t  s o r t  of 

a c t i o n  w i l l  r e s u l t  i n  a m a s s i v e  i n c r e a s e  in m e d i c a l  c o s t s  w i t h  

n o  e n h a n c e m e n t  o f  m e d i c a l  care.

XII. R E P E A L I N G  R E L I A N C E  O N  A M A  G U I D E  F O R  E V A L U A T I O N  
O F  P E R M A N E N T  I M P A I R M E N T  A N D  O B T A I N I N G  A  B O A R D  C O N S U L T A N T  • 

O N  A P P R O P R I A T E N E S S ,  N E C E S S I T Y  A N D  C O S T  O F  M E D I C A L  S E R V I C E S

C O M M E N T S

T h i s  m a y  b e  t h e  o n e  p l a c e  w h e r e  " m ay" s h o u l d  n o t  b e  

r e p l a c e d  b y  " s hall". T h e  r e p e a l  o f  t h e  r e l i a n c e  o n  t h e  A M A  

G u i d e  i s  t h e n  u n d o n e  l a t e r  on in t h i s  b i l l  w i t h  a s u b s e q u e n t  

a d o p t i o n  of t h e  s a m e  g u i d e .  A d d i t i o n a l l y ,  w e  f e e l  t h a t  n e w  

s u b s e c t i o n  (k) t a k e s  c a r e  of t h e  p r o b l e m  w i t h o u t  n e e d i n g  t o  

s p e n d  e x t r a  m o n i e s  o n  m e d i c a l  c o n s u l t a t i o n .

R E C O M M E N D A T I O N

W e  a r e  n e g a t i v e  o n  t h i s  r e p e a l  a n d  n e w  rule.

A C T I O N S  P R O P O S E D  

None.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

A n o t h e r  l a y e r  of  m e d i c a l  a u t h o r i t y  m a y  w e l l  s i m p l y  

c o n f u s e  t h e  issue. E n o u g h  c o r r e c t i o n s  h a v e  b e e n  t a k e n  in o t h e r  

s e c t i o n s .
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XIII. I N D E P E N D E N T  M E D I C A L  E X A M I N A T I O N

C O M M E N T S

T h e  u s e  of a s i n g l e  p h y s i c i a n  as a n  i n d e p e n d e n t  m e d i c a l

e x a m i n e r  b e c a m e  o b s o l e t e  in t h e  m e d i c a l  p r o f e s s i o n  s e v e r a l  y e a r s  

b a c k .  W e  d o  n o t  h ave, in  A l a s k a  yet, m u l t i p l e  d i s c i p l i n e  p a n e l s  

o f  B o a r d  c e r t i f i e d  p h y s i c i a n s ,  a n d  h e n c e  t h i s  p o r t i o n  o f  o u r  

m e d i c a l  p r a c t i c e  is g o i n g  o u t s i d e .  A l a s k a  c u r r e n t l y  h a s  a 

n u m b e r  o f  c l i n i c s  w h o  c a n  p e r f o r m  t h i s  f u n c t i o n  a n d  w e  are 

r e c o m m e n d i n g  a m e d i c a l  u p d a t e  b y  u s i n g  t h e m  (unless t h e  e m p l o y e r  

o r  c a r r i e r  p r e f e r s  a n  o u t s i d e  g r o u p ) . T h e  p r i n c i p l e s  set f o r t h  

Ja  g o o d .  W e  h a v e  s o m e  r e s e r v a t i o n s  a b o u t  u s i n g  " c l e a r  and 

c o n v i n c i n g  o b j e c t i v e  e v i d e n c e "  s i n c e  t h e  m e d i c a l  m e a n i n g  of 

O b j e c t i v e  evidence' d i f f e r s  c o n s i d e r a b l y  f r o m  t h e  l a y  p e r s o n s  

d e f i n i t i o n .

R E C O M M E N D A T I O N

b u t  u p d a t i n g  t h e  m e d i c a l  s e r v i c e s  a n d  a p p o r t i o n i n g  t h e  w e i g h t  to 

b e  g i v e n  to  t h e  t e s t i m o n y  o f  s u c h  a p a n e l  to b e  e q u a l  w i t h  t h e  

p r e f e r e n c e  a l r e a d y  g i v e n  to. a " t r e a t i n g  p h y s i c i a n " .

A C T I O N S  P R O P O S E D

A S  2 3 . 3 0 . 0 9 5  (k) t o  read: "In t h e  e v e n t  o f  a m e d i c a l  d i s p u t e

r e g a r d i n g  d e t e r m i n a t i o n s  of  c a u s a t i o n ,  m e d i c a l  s t a b i l i t y ,  d e g r e e

t h e  c o n t i n u a n c e  o f  o r  n e c e s s i t y  o f  t r e a t m e n t ,  or c o m p e n s a b i l i t y

T o  r e w o r d  t h e  p r o p o s a l  o f  W C C A  c r e a t i n g  t h e  s a m e  e f f e c t

W e  r e c o m m e n d  t h e  f o l l o w i n g  w o r d i n g  f o r  S e c t i o n  (k) of

o f  i m p a i r m e n t ,  f u n c t i o n a l  c a p a c i t y ,  t h e  a m o u n t
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b e t w e e n  t h e  e m p l o y e e ' s  a t t e n d i n g  p h y s i c i a n  a n d  t h e  e m p l o y e r ' s  

i n d e p e n d e n t  m e d i c a l  e v a l u a t i o n ,  a n  i n d e p e n d e n t  m u l t i p l e  

d i s c i p l i n e  p a n e l  o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  s h a l l  c o n d u c t  an 

e x a m i n a t i o n  o f  t h e  e m p l o y e e .  T h i s  p a n e l  s h a l l  b e  s e l e c t e d  b y  

t h e  B o a r d  f r o m  a l i s t  e s t a b l i s h e d  a n d  m a i n t a i n e d  b y  t h e  Board. 

T h e  c o s t  o f  t h e  e x a m i n a t i o n  a n d  m e d i c a l  r e p o r t  s h a l l  b e  p a i d  b y  

the e m p l o y e r .  T h e  r e p o r t  o f  t h e  p a n e l  s h a l l  b e  f u r n i s h e d  t o  the 

B o a r d  a n d  t o  t h e  p a r t i e s  w i t h i n  14 d a y s  a f t e r  t h e  e x a m i n a t i o n  is 

concluded,. T h e  o p i n i o n  of t h e  i n d e p e n d e n t  p a n e l  shall, in t h e  

a b s e n c e  o f  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t o  t h e  c o n t r a r y ,  h a v e  

e q u a l  w e i g h t  w i t h  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n .  No  

p e r s o n  m a y  s e e k  d a m a g e s  f r o m  an  i n d e p e n d e n t  m u l t i p l e  d i s c i p l i n e  

p a n e l  o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  f o r  t h e  r e n d e r i n g  of t h e  

o p i n i o n  d e s c r i b e d  i n  t h i s  s u b s e c t i o n  o r  f o r  t e s t i m o n y  b y  any 

m e m b e r  of  s a i d  p a n e l  u n d e r  t h i s  s u b s e c t i o n ,  e x c e p t  in t h e  e v e n t  

o f  f r a u d . "  T h i s  w i l l  r e q u i r e  t h a t  t h e  B o a r d  e n t e r t a i n  

a p p l i c a t i o n s  f r o m  v a r i o u s  c l i n i c s  c u r r e n t l y  f o r m e d  a n d  to  be 

f o r m e d  f o r  a p p o i n t m e n t  t o  t h e  p a n e l  list. P u b l i c a t i o n  o f  the 

l e g i s l a t i v e  c h a n g e  w i l l  p r o b a b l y  b e  a d e q u a t e  t o  f o r m  a n u m b e r  of 

t h e s e  p a n e l s  w i t h i n  t h e  state. T h e  D e p a r t m e n t  w i l l  p r o b a b l y  

n e t  i t o  a s s i g n  a n  e m p l o y e e  (part-time) to h a n d l e  the r o t a t i n g  

list. T h a t  s a m e  p e r s o n  (or c o m p u t e r )  c o u l d  h a n d l e  t h e  o t h e r  

r o t a t i n g  l i s t s  s u g g e s t e d  in t h i s  l e g i s l a t i v e  p a c k a g e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

C a r e  s h o u l d  be  t a k e n  to w a t c h  o u t  f o r  p a n e l s  w h i c h
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s p r i n g  u p  w i t h o u t  f u l l y  q u a l i f i e d  p e o p l e  in t h e  n e c e s s a r y

d i s c i p l i n e s  o n  them. T h e r e  s h o u l d  b e  a r e g u l a t i o n  d e s c r i b i n g

t h e  d i s c i p l i n e s  w h i c h  m u s t  b e  a v a i l a b l e  on  a n y  p a n e l  a n d  the

r e q u i r e m e n t  of B o a r d  c e r t i f i c a t i o n  t o  h a n d l e  t h i s  p r o b l e m .  If

t h e  w e i g h t  g i v e n  t h e  p a n e l  is e q u a l  to  t h e  w e i g h t  g i v e n  t h e

a t t e n d i n g  p h y s i c i a n ,  a n d  if t h e  t w o  differ, t h e n  t h e  d e f e n s e

m e d i c a l  e x a m i n a t i o n  w i l l  b e  t h e  s w i n g  vote. T h i s  s o r t  of

a p p o r t i o n m e n t  is n e c e s s a r y  b e c a u s e  m e d i c i n e  is n o t  y e t  r e d u c e d
a »v<£

to  t o t a l  c e r t a i n t y  M  a d e m o n s t r a b l y  i n c o r r e c t  j u d g m e n t  c a l l  (in 

h i n d s i g h t )  a n d  w i l l  p r o d u c e  l a w s u i t s  e v e n  if o n l y  b e t w e e n  t h e  

p h y s i c i a n s  i n v o l v e d .

XIV. S T A T U T E  O F  L I M I T A T I O N  T R I G G E R E D  BY 
D I R E C T  C O M P E N S A T I O N  B E N E F I T S

C O M M E N T S

T h i s  a m e n d m e n t  c l a r i f i e s  a c o n f u s i n g  s i t u a t i o n  so t h a t  

l i t i g a t i o n  in t h i s  a r e a  w i l l  n o  l o n g e r  occur.

R E C O M M E N D A T I O N

S u p p o r t  f o r  t h e  W C C A  p r o p o s a l .

A C T I O N S  P R O P O S E D

A d o p t  t h e  W C C A  p r o p o s a l .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

K n o w l e d g e  of t h e  c o m m e n c e m e n t  o f  t h e  S t a t u t e  o f  

L i m i t a t i o n s  is s o m e t h i n g  t h a t  is d i f f i c u l t  to c o m e  b y  f o r  a 

layman. In a l l  p r o b a b i l i t y ,  r e g u l a t i o n s  w i l l  b e  n e e d e d  

p r o v i d i n g  that, u p o n  p a y m e n t  o f  t h e  f i n a l  p a y m e n t ,  t h e r e  b e  an



a c c o m p a n y i n g  l e t t e r  or f o r m  i n d i c a t i n g  t h a t  t h e  S t a t u t e  of 

L i m i t a t i o n s  c o m m e n c e s  as of t h e  d a t e  o f  t h a t  l e t ter.

XV. N O  P R E S U M P T I O N  O F  C O M P E N S A B I L I T Y  I N  M E N T A L  I N J U R Y  C A S E  

C O M M E N T S

T h e  t e r m  " m e n t a l  i n j u r y "  is u n d e f i n e d  in l a w  a n d  in 

m e d i c i n e .  Whar. is p r o b a b l y  meant: h e r e  is a s t r e s s  r e l a t e d  

i n j u r y  w i t h  m a n i f e s t a t i o n s  p r i m a r i l y  f o u n d  i n  b r a i n  

d i s f u n c t i o n .  W i t h o u t  c l a r i f y i n g  t h e  term, m u c h  l i t i g a t i o n  w i l l  

b e  r e q u i r e d .

R E C O M M E N D A T I O N

T h e  i d e a  is good. T h e  p r o p o s a l  s h o u l d  b e  a d o p t e d  t o  

e l i m i n a t e  l i t i g a t i o n .  T h e  d e f i n i t i o n  o f  t h e  i n j u r y  s h o u l d  b e  

m a d e  c l e a r .

A C T I O N S  P R O P O S E D

S a m e  as  above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

O n l y  i f  t h e  t e r m  is n o t  d e f i n e d  w i l l  t h e r e  b e  m u c h  

l i t i g a t i o n  t o  d e t e r m i n e  w h a t  is m e a n t .  A l l  i n j u r i e s  h a v e  a 

m e n t a l  a s p e c t .  A l m o s t  a l l  d i s e a s e s  c o m m o n l y  t h o u g h t  of as 

m e n t a l  d i s e a s e s  h a v e  p h y s i c a l  m a n i f e s t a t i o n s .

XVI. B O A R D ' S  F A C T U A L  D E T E R M I N A T I O N S  C O N C L U S I V E  
IF A N Y  E V I D E N C E  A T  A L L

C O M M E N T S

S e e  o u r  c o m m e n t s  u n d e r  S e c t i o n  I.



R E C O M M E N D A T I O N S

S e e  o u r  r e c o m m e n d a t i o n s  u n d e r  S e c t i o n  I.

A C T I O N S  P R O P O S E D

S e e  o u r  a c t i o n s  p r o p o s e d  u n d e r  S e c t i o n  I.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  o u r  a r g u m e n t s  a n d  p r o b l e m  a r e a s  u n d e r  S e c t i o n  I.

X V I I .  B O A R D  H A S  O N E  Y E A R  T O  R E C O N S I D E R  
E R R O N E O U S  F A C T U A L  F I N D I N G S

C O M M E N T S

T h i s  is a t e c h n i c a l  c o r r e c t i o n  t o  m a k e  c l e a r  w h e n  t h e  

o n e  y e a r  s t a r t s  r u n n i n g .  T h e  c o r r e c t i o n  is n e e d e d  a n d  d o e s  m a k e  

t h e  s i t u a t i o n  c l e a r .  T h i s  d o u b t l e s s  s u p p l e m e n t j t h e  "a n y  

e v i d e n c e "  r u l e  f o u n d  in S e c t i o n s  X V I  a n d  I, m a k i n g  B o a r d  

d e t e r m i n a t i o n s  r e l a t i v e l y  u n a p p e a l a b l e  o n  t h e  facts. 

R E C O M M E N D A T I O N

W e  j o i n  t h e  W C C A  r e c o m m e n d a t i o n .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s e d  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  s e c t i o n  w i l l  d o u b t l e s s  n o w  b e  u s e d  b e c a u s e  of t h e  

c u t o f f  o f  a p p e l l a t e  r i g h t s  if t h e  " a n y  e v i d e n c e "  r u l e  is 

a d o p t e d .  I t  is p a r t  o f  a n  a t t e m p t  to  m a k e  t h e  B o a r d ' s  d e c i s i o n  

f i n a l / e x c e p t  o n  q u e s t i o n s  of l e g a l  i n t e r p r e t a t i o n .  T h e  B o a r d  

s h o u l d  a n t i c i p a t e  tiais i n c r e a s e d  u s a g e .  T h e r e  m a y  b e  s t a f f i n g  

i m p l i c a t i o n s  i n  t h e  i n c r e a s e d  usage.
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C O M M E N T S

A  n e c e s s a r y  s u p p l e m e n t  to  t h e  a m e n d m e n t  p r o p o s e d  in 

S e c t i o n  V.

R E C O M M E N D A T I O N S

S e e  c o m m e n t s  in S e c t i o n  V.

A C T I O N S  P R O P O S E D

S e e  c o m m e n t s  in S e c t i o n  V.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  c o m m e n t s  in S e c t i o n  V.

XI X .  R E A F F I R M A T I O N  O F  L A S T  I N J U R I O U S  E X P O S U R E  R U L E  

C O M M E N T S

S i m p l y  a r e s t a t e m e n t  o f  t h e  c u r r e n t  law. 

R E C O M M E N D A T I O N

A  g o o d  rule. I t  c a n ' t  h u r t  t o  r e p e a t  it.

A C T I O N S  P R O P O S E D

P a s s a g e  o f  t h e  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n e ,  s i n c e  t h e  r u l e  is a l r e a d y  in e f f ect.

XX. A N N U A L  R E P O R T I N G  D A T E  A N D  P E N A L T Y  I N C E N T I V E

C O M M E N T S

A n o t h e r  p o r t i o n  of t h e  p r o c e d u r e  s e t  f o r t h  in S e c t i o n s  

V  a n d  X V I I I .

X V I I I .  P E N A L T I E S  C A N  B E  R E D U C E D
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R E C O M M E N D A T I O N

S e e  c o m m e n t s  u n d e r  S e c t i o n  V. •

A C T I O N S  P R O P O S E D

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

i

XXI. M A X I M U M  A N D  M I N I M U M  O N  W E E K L Y  D I S A B I L I T Y  P A Y M E N T S  

C O M M E N T S

W h i l e  l o o k i n g  l i k e  a m a j o r  r e d u c t i o n ,  t h i s  w i l l  

p r o b a b l y  e f f e c t  v e r y  f e w  i n j u r e d  p e r s o n s  u n d e r  t h e  v a r i o u s  r u les 

c u r r e n t l y  e x i s t i n g .  F o r  an i n j u r e d  e m p l o y e e  w i c h  a w i f e  a n d  

c h i l d r e n ,  b e n e f i t s  w i l l  o f t e n  b e  l e s s  t h a n  u n e m p l o y m e n t  

b e n e f i t s .

R E C O M M E N D A T I O N

A d o p t  t h e  p r o p o s a l  a n d  t h e n  m o n i t o r  t h e  s i t u a t i o n  to 

s e e  w h e t h e r  i n j u r e d  e m p l o y e e s  a r e  w a i v i n g  d i s a b i l i t y  in o r d e r  to 

c o l l e c t  u n e m p l o y m e n t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s a l .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

A n  i n j u r e d  e m p l o y e e  w h o s e  d i s a b i l i t y  b e n e f i t  is le s s  

t h a n  u n e m p l o y m e n t  m a y  w a i v e  d i s a b i l i t y  b e n e f i t s  a n d  r e q u e s t  t h a t  

h i s  d o c t o r  r e l e a s e  h i m  f o r  w o r k  s o  t h a t  h e  c a n  d r a w
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unemployment;. T h i s  c o u l d  h a v e  a d o m i n o  e f f e c t  o n  o t h e r  

b e n e f i t s .

R E I N S T A T E  R E D U C E D  B E N E F I T S  F O R  T H O S E  
R E S I D I N G  O U T - O F - S T A T E

C O M M E N T S
T h i s  p o r t i o n  of  S e c t i o n  X X I  s e e k s  a r e t u r n  t o  the 

r e d u c e d  b e n e f i t s  f o r  t h o s e  w o r k e r s  w h o  r e s i d e  o u t - o f - s t a t e .  It 
a l s o  i n d i c a t e s  t h a t  o n l y  i n s t a t e  w o r k  w i l l  b e  u s e d  t o  c a l c u l a t e  
e a r n i n g s  i n  t h e  past. B e t w e e n  t h e  two, t h e  l o n g  t e r m  e f f e c t  
w i l l  h o p e f u l l y  b e  to p r o v i d e  a s u b s t a n t i a l  d i s i n c e n t i v e  to 
r e s i d e n t s  o f  o t h e r  s t a t e s  w i t h  r e s p e c t  t o  w o r k i n g  in Alaska.
T h i s  is a t r a d e o f f  f o r  t h e  i n c r e a s e  in p e r m a n e n t  p a r t i a l  
d i s a b i l i t y .
R E C O M M E N D A T I O N

A d o p t  t h e  p r o p o s a l  in t h i s  f o r m  u n l e s s  t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  s u g g e s t s  o n e  l e s s  l i k e l y  t o  b e  a t t a c k a b l e  in 
c o u r t .
A C T I O N S  P R O P O S E D  

S a m e .
A R G U M E N T S  A N D  P R O B L E M  A R E A S

A  c a s e  e n t i t l e d  B r o w n  v. A l o a c  in t h e  S u p r e m e  C o u r t  
f o u n d  s e v e r e  d i f f i c u l t y  w i t h  c o m p e n s a t i n g  w o r k e r s  w h o  r e s i d e  
o u t - o f - s t a t e  l e s s  t h a n  t h o s e  w h o  r e s i d e  i nstate. T h e r e  are 
e q u a l  p r o t e c t i o n  a n d  f r e e d o m  o f  t r a v e l  p r o b l e m s  p o s s i b l e  h e r e  
a n d  p l a n s  s h o u l d  b e  m a d e  t o  d e f e n d  t h i s  scheme.

X X I I .  F A C T O R S  TO  BE C O N S I D E R E D  IN  D E T E R M I N I N G  
P E R M A N E N T  T O T A L  D I S A B I L I T Y

C O M M E N T S

A  p a r t  of  t h e  p a c k a g e  v e r y  v e r y  r a r e l y  used. 

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  it f o r  effect.

A C T I O N S  P R O P O S E D  .

Same.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  r e f e r e n c e  to " a r e a  of l a s t  e m p l o y m e n t "  m a y  r e f e r  to 

w o r k  a v a i l a b l e  in a n o t h e r  state. T h i s  m a y  b e  p a r t  of t h e  e q u a l



p r o t e c t i o n  a n d  f r e e d o m  of t r a v e l  p r o b l e m .  H o w e v e r ,  i t  d o e s n ' t  

s e e m  l i k e l y  t h a t  t h i s  w o u l d  b e  an  a r e a  o f  a t t a c k .  T h i s  s e e m s  t o  

e l i m i n a t e  t h e  p r o b l e m  of w h e t h e r  a p e r s o n  is s t i l l  a b l e  t o  w o r k  

if t h a t  p e r s o n  c a n  h o l d  o n l y  s o m e  j o b  t h a t  is o n l y  a v a i l a b l e  in 

a n o t h e r  utate.

X X I I I .  F A I L U R E  T O  A C H I E V E  E M P L O Y A B I L I T Y  
N O T  N E C E S S A R I L Y  P E R M A N E N T  T O T A L  D I S A B I L I T Y

C O M M E N T S

P r e s u m p t i v e l y ,  t h i s  r e f e r s  to  t h e  p e r s o n  w h o  could, 

w i t h  m o r e  e f f o r t  p u t  forth, h o l d  s o m e  j o b  t h a t  is a v a i l a b l e  

s o m e w h e r e  i n  A l a s k a ,  b u t  d o e s  n o t  do  so. *

R E C O M M E N D A T I O N

W e  h a v e  n o  i d e a  of  t h e  e f f e c t  a n d  t h e r e f o r e  j o i n  W C C A  

i n  a d v o c a t i n g  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D  

Same.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

I f  t h i s  is n o t  s p e l l e d  o u t  t o  s o m e  g r e a t e r  d e t a i l  in 

r e g u l a t i o n s ,  t h e r e  w i l l  h a v e  t o  b e  a s e r i e s  o f  c o u r t  c a s e s  t o  

a s c e r t a i n  w h a t  its e f f e c t  m a y  h a p p e n  t o  be.

XXIV. T E M P O R A R Y  T O T A L  D I S A B I L I T Y  L I M I T E D  T O  T W O  Y E A R S  
O R  M E D I C A L  S T A B I L I T Y ,  W H I C H E V E R  IS F I R S T

C O M M E N T

U n d e r  t h e  p r o p o s e d  d e f i n i t i o n  o f  m e d i c a l  s t a b i l i t y
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f o u n d  i n  l a t e r  s e c t i o n s ,  t h i s  w i l l  m e a n  t h a t  T T D  w i l l  l a s t  o n l y  

so l o n g  as t h e  i n j u r e d  e m p l o y e e  m a k e s  o b j e c t i v e l y  m e a s u r a b l e  

i m p r o v e m e n t  e a c h  45 days. I t  w o u l d  r e q u i r e  at l e a s t  16 

o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t s  t o  k e e p  T T D  r u n n i n g  f o r  t w o  

ye a r s .  O n l y  h o r r e n d o u s  a n d  c o m p o u n d  i n j u r i e s  s h o u l d  e v e r  f i n d  

t h e i r  w a y  i n t o  t h a t  c a t e g o r y .  M o s t  s e v e r e l y  i n j u r e d  p e o p l e  w i l l  

b e  w i t h o u t  i m p r o v e m e n t  for a 45 d a y  p e r i o d  s o m e w h e r e  d u r i n g  

t h e i r  r e c o v e r y  a n d  hence, t h e y  w i l l  p a s s  d i r e c t l y  t o  the 

p e r m a n e n t  p a r t i a l  d i s a b i l i t y  rating.

R E C O M M E N D A T I O N

W e  h a v e  n o  i d e a  of t h e  e f f e c t  a n d  t h e r e f o r e  j o i n  W C C A  

i n  a d v o c a t i n g  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D  

Same.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

M e d i c a l  p r o f e s s i o n a l s  a r e  l i k e l y  t o  c r e a t e  i l l u s o r y  

i m p r o v e m e n t s  t o  a v o i d  t h i s  r u l e  a n d  t o  p e r m i t  t h e i r  p a t i e n t  to 

r e c o v e r  t o  a t r u e  p o i n t  of m e d i c a l  s t a b i l i t y  ..before b e i n g  

p e r m a n e n t l y  rat e d .  A l t e r n a t i v e l y ,  p e o p l e  w i l l  b e  r a t e d  for 

p e r m a n e n t  p a r t i a l  d i s a b i l i t y  l o n g  b e f o r e  t h e y  h a v e  r e c o v e r e d  a n d  

u n l e s s  t h e r e  is a m o t i o n  to a m e n d  t h e  B o a r d ' s  f i n d i n g s  w i t h i n  

o n e  y e a r ,  t h e  c a r r i e r  w i l l  n o t  g e t  f u n d s ( w h i c h  h a v e  b e e n  

p a i d ) r e t u r n e d .  T h i s  c o u l d  b e  e x p e n s i v e .

XXV. P E R M A N E N T  P A R T I A L  D I S A B I L I T Y  R E N A M E D  A N D  
B A S E D  O N  $ 2 4 0 , 0 0 0  F O R  A  " W H O L E  M A N " ,  S P E C I A L  F A C T O R  T O  

R E D U C E  P A Y O U T  F O R  T H O S E  L E S S  T H A N  31% D I S A B L E D
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C O M M E N T

A l m o s t  a l l  d i s a b i l i t i e s  fa l l  w i t h i n  t h e  0 - 3 0 %  c a t e g o r y  

a n d  h e n c e ,  w i l l  b e  c u t  b a c k  r a t h e r  t h a n  b a s e d  o n  t h e  $ 2 4 0 , 0 0 0  

w h o l e  man. T h i s  w i l l  b e  a v e r y  b e n e f i c i a l  a m e n d m e n t  f o r  t h o s e  

q u i t e  s e v e r e l y  i n j u r e d .  T h e  c h a n g e  in c a p t i o n  w a s  p r o b a b l y  a 

t r a n s c r i b i n g  a c c i d e n t  a n d  s h o u l d  b e  r e c t i f i e d .  T h e  $ 2 5 0 . 0 0  

m i n i m u m  s h o u l d  b e  a d e q u a t e  t o  l o c k  in  t h e  r e d u c e d  p a y m e n t  f o r  

t h o s e  w i t h  o n l y  m i n o r  d i s a b i l i t i e s  s u c h  as l o s s  o f  a hand. T h e  

a m e n d m e n t  f u r t h e r  r e a d o p t s  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n ’s 

g u i d e s  t o  e v a l u a t i o n  o f  p e r m a n e n t  i m p a i r m e n t  ( r e p e a l e d  e a r l i e r  

in  t h i s  p a c k a g e )  a n d  p r o v i d e s  f o r  t h e  B o a r d . t o  a d o p t  a n d  u s e  a 

s u p p l e m e n t a l  s c h e d u l e  i f  t h e y  so desire. T h e  l a n g u a g e  p r o b a b l y  

s h o u l d  b e  " s h a l l "  r a t h e r  t h a n  "may" so t h a t  t h i s  s u p p l e m e n t a l  

s c h e d u l e  d o e s  n o t  h a v e  t o  b e  c r e a t e d  b y  c o u r t s  on appeal. 

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  it f o r  effect.

A C T I O N S  P R O P O S E D

Same, b u t  r e s t o r e  t h e  c a p t i o n  t o  u s e  t h e  w o r d  

" d i s a b i l i t y "  s o  as t o  b e  c o n s i s t e n t  w i t h  o t h e r  s e c t i o n s .  Also, 

" m ay" s h o u l d  b e  c h a n g e d  to  "shall".

A R G U M E N T S  A N D  P R O B L E M  A R E A S

I t  is t o  b e  a n t i c i p a t e d  t h a t  p e o p l e  l e s s  t h a n  31% 

d i s a b l e d  w i l l  t e s t  t h i s  s e c t i o n  in  t h e  courts. It a p p e a r s  t h a t  

it w i l l  w i t h s t a n d  t h e  test.
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X X V I .  C U T T I N G  O F F  T E M P O R A R Y  P A R T I A L  D I S A B I L I T Y  
I N  T H E  S A M E  M A N N E R  A S  T E M P O R A R Y  T O T A L  D I S A B I L I T Y

C O M M E N T S

T h e  t w o - y e a r  a n d  " m e d i c a l  s t a b i l i t y "  p r o b l e m s  f o r e s e e n  

a b o v e  i n  S e c t i o n  X X I V  a r e  e n c o u n t e r e d  h e r e  again.

R E C O M M E N D A T I O N

S e e  n u m b e r  XXIV.

A C T I O N S  P R O P O S E D .

S e e  n u m b e r  X XIV.

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  n u m b e r  XXIV.

X X V I I .  W A G E  E A R N I N G  C A P A C I T Y  F O R  C A L C U L A T I O N  O F  
P E R M A N E N T  D I S A B I L I T Y  T O  BE D E T E R M I N E D  BY  A C T U A L  S P E N D A B L E

W E E K L Y  W A G E  O R  S E T  B Y  B O A R D

C O M M E N T S

T h i s  is t h e  o n l y  u s e  o f  t h e  t e r m  " a c t u a l  s p e n d a b l e  

w e e k l y  w a g e " . I t  is u n d e f i n e d  a n d  is o b v i o u s l y  i n t e n d e d  t o  b e  

d i f f e r e n t  f r o m  " s p e n d a b l e  w e e k l y  w a g e "  w h i c h  is v e r y  n a r r o w l y  

d e f i n e d .  U n t i l  t h i s  terra is d e f i n e d  b y  r e g u l a t i o n  o r  b y  t h e  

c o u r t s ,  t h e  B o a r d  .will p r o b a b l y  h a v e  t o  h a v e  a h e a r i n g  a n d  s e t  

t h e  w a g e  e a r n i n g  c a p a c i t y  o f  e a c h  p e r s o n  w h o  b e c o m e s  e l i g i b l e  

f o r  p e r m a n e n t  d i s a b i l i t y  o f  a n y  sort. S i n c e  t h i s  is nTWe- 

c o m p e n s a t i o n  o n  w h i c h  t h e  a m o u n t  t h a t  t h e  i n j u r e d  p e r s o n  w i l l  

r e c e i v e  is b a s e d ,  w e  c a n  o n l y  h o p e  t h a t  s e t t l e m e n t s  w i l l  b e c o m e
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a p a t t e r n .  O t h e r w i s e ,  t h e  B o a r d  w i l l  b e  s n o w e d  u n d e r  w i t h  a n e w  

t y p e  o f  h e a r i n g  w h i c h  o n l y  o c c a s i o n a l l y  o c c u p i e d  t h e m  in t h e  

past.

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  i t s  effect.

A C T I O N S  P R O P O S E D

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  its effect.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  a p p e a r s  t o  s a y  t h a t  t h e  w a g e  e a r n i n g  c a p a c i t y  of a 

p e r s o n  w i l l  b e  b a s e d  u p o n  t h e  s p e n d a b l e  w e e k l y  w a g e  w h i c h  t h e  

p e r s o n  is e a r n i n g  a t  t h e  t i m e  h e  o r  s h e  is i n j u r e d .  T h e  u s e  of 

w a g e s  c o n t e m p o r y  w i t h  t h e  i n j u r y  is to  b e  e n c o u r a g e d ,  

p a r t i c u l a r l y  b e c a u s e  of  t h e  b i z a r r e  e f f e c t s  o f  A l a s k a ' s  b o o m  a n d  

b u s t  e c o n o m y  w h e n  a h i s t o r i c a l  e a r n i n g s  c r i t e r i a  is used. T h e  

i n c o n s i s t e n c i e s  b e t w e e n  t h i s  a n d  t h e  n e x t  s e c t i o n  m a y  r e s u l t  in 

l i t i g a t i o n .  O u r  d i s c u s s i o n s  i n d i c a t e  t h a t  t h i s  is a m o r e  

d e s i r a b l e  a p p r o a c h  i n  A l a s k a ' s  e c o n o m y  (see o u r  c o m m e n t s  in t h e  

n e x t  s e c t i o n ) .

X X V I I I .  B O A R D  M U S T  D E T E R M I N E  E M P L O Y E E ' S  G R O S S  W E E K L Y  E A R N I N G S  

C O M M E N T S

T h i s  a m e n d m e n t  is i m p o s e d  u p o n  t h e  d e l i g h t f u l  c o n u n d r u m  

w h i c h  h a s  b e e n  A S  2 3 . 3 0 . 2 2 0 ( a ) .  T h e  s e c t i o n  as it c u r r e n t l y  

e x i s t s  b e g i n s  b y  s a y i n g  t h a t  t h e  c u r r e n t  w a g e  a t  t h e  t i m e  o f  

i n j u r y  is t h e  b a s i s  f o r  c o m p u t i n g  c o m p e n s a t i o n .  I t  g o e s  o n  to
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p r o v i d e  t h a t  t h i s  is c u r r u n t  r e c e i v a b l e  w a g e  a n d  t h a t  t h i s  is 

c a l c u l a t e d  o n  t h e  b a s i s  of e a r n i n g s  h i s t o r y  only. T h e r e  a r e  t w o  

f o r m u l a s  t h a t  a r e  c u s t o m a r i l y  u s e d  i n  w o r k e r s '  c o m p e n s a t i o n  

s t a t u t e s  i. O n e  b a s e s  t h e  c a l c u l a t i o n  o f  c o m p e n s a t i o n  o n  the 

e a r n i n g s  o f  t h e  e m p l o y e e  at t h e  tim*» of injury. T h e  o t h e r  b a s e s  

t h e  c a l c u l a t i o n s  on  a w a g e  e a r n i n g  h i s t o r y .  T h i s  l a t t e r  h a s  

c r e a t e d  m u c h  o f  t h e  p r o b l e m  o n  w h i c h  w e  a r e  c u r r e n t l y  w o r k i n g .

I n  a b o o m  a n d  b u s t  e c o n o m y ,  a w o r k e r s '  c o m p e n s a t i o n  s y s t e m  t h a t  

is b a s e d  u p o n  e a r n i n g s  h i s t o r y  f i n d s  t h a t  i n  b o o m  p e r i o d s ,  t h e  

w o r k e r s  b e n e f i t s  a r e  c a l c u l a t e d  o n  h i s  e a r n i n g s  d u r i n g  t h e  b u s t  

p e r i o d  a n d  h e n c e ,  a r e  low, a n d  t h e r e  a r e  p l e n t y  o f  j o b s  at h i g h  

w a g e s  a v a i l a b l e  as a n  i n c e n t i v e  to  r e t u r n  t o  w ork. A t  t h i s  t i m e  

t h e n ,  c l a i m  p a y m e n t s  a r e  v e r y  l o w  a n d  p r o f i t s  a r e  v e r y  high. On  

t h e  o t h e r  s i d e  o f  t h e  m o u n t a i n ,  w h e n  t h e  e c o n o m y  is g o i n g  in t o  a 

b u s t ,  t h e  p a y m e n t s  t o  t h e  i n j u r e d  w o r k e r  a r e  b a s e d  o n  e a r n i n g s  

h i s t o r y  a n d  h e n c e ,  a r e  h i g h l a n d  w a g e s  a v a i l a b l e  a r e  l o w  (if 

any) . T h i s  p r o v i d e s  a d i s i n c e n t i v e  t o  r e t u r n  to  w o r k  a n d  d u r i n g  

t h i s  p e r i o d ,  t h e r e  w o u l d  n o r m a l l y  b e  no p r o f i t  at all f o r  t h e  

i n s u r a n c e  c a r r i e r s  s i n c e  t h e  p r o f i t  w a s  d r a w n  d u r i n g  t h e  b o o m  

t i me. A l a s k a  has, h o w e v e r ,  e l e c t e d  t o  t r y  to  p r o v i d e  p r o f i t  

b o t h  d u r i n g  b o o m  a n d  b u s t  w h i l e  s t i l l  c a l c u l a t i n g  b e n e f i t s  b a s e d  

o n  h i s t o r i c a l  w a g e s .  T h e  e f f e c t  of  t h e s e  t w o  p o l i c i e s  m a k e s  for 

l o w  p r e m i u m s  (but l o t s  o f  profit) at  t h e  b o o m  t i m e  a n d  

i m p o s s i b l y  h i g h  p r e m i u m s  (and s m a l l  p r o fit) a t  t h e  b u s t  t i m e ^  

t h u s  f u r t h e r  d a m p i n g  t h e  e c o n o m y  a n d  p e r m i t t i n g  t h o s e  e m p l o y e r s
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w h o  c a n  c o m e  i n t o  t h e  s t a t e  f r o m  o u t s i d e ( w i t h  a m u l t i - s t a t e  

w o r k e r s 1 c o m p e n s a t i o n t o  underbid' e m p l o y e r s  w h o  a r e

r e s i d e n t s  o f  t h e  st a t e .  T h i s  is, o f  c o u r s e ,  f o o l i s h  in  t h e  

e x t r e m e .  U n i f i e d  F a i r b a n k s  is e x c e e d i n g l y  c o n c e r n e d  t h a t  t h e  

D i r e c t o r  o f  I n s u r a n c e  h a s  a d o p t e d  a n  " e v e n  p r o f i t  t h r o u g h o u t "  

t h e o r u m  in s e t t i n g  r a t e s ^ b e c a u s e  t h i s  is i n c o m p a t i b l e  w i t h  o u r

t i m e  o f  t h e  i n j u r y  as  a c o n d i t i o n  p r e c e d e n t  t o  t h e  a d o p t i o n  of 

t h e  a m e n d m e n t s .  B e y o n d  this, a d o p t  t h e  a m e n d m e n t s  a n d  m o n i t o r  

f o r  t h e  p r o b l e m s  s e t  f o r t h  below.

A C T I O N S  P R O P O S E D

o f  s p e n d a b l e  w e e k l y  w a g e  t o  o n e  p r o v i d i n g  t h a t  it is b a s e d  on 

t h e  w a g e  b e i n g  e a r n e d  a t  t h e  t i m e  of  injury.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

ye a r s ,  e l i m i n a t e  m u c h  o f  t h e  f l e x i b i l i t y  i n  d e t e r m i n i n g  an 

e m p l o y e e s  c o m p e n s a t i o n  as a r e s ult. T h o s e  s e e k i n g  t o  g o  b a c k  to 

w o r k  a f t e r  a w o r k e r s '  c o m p e n s a t i o n  (or other) i n j u r y  l a s t i n g ,  

say, a y e a r  t o  a y e a r  a n d  f i v e  m o n t h s  w i l l  h a v e  v i r t u a l l y  no 

w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .  T h i s  w i l l  u n d o u b t e d l y  b e  

l i t i g a t e d  o n  e q u a l  p r o t e c t i o n  a n d  p r o b a b l y  o t h e r  g r o u n d s .

e c o n o m y ^ i f  w e  a r e  g o i n g  t o  p r e d i c a t e  w o r k e r s ' c o m p e n s a t i o n  

b e n e f i t s  o n  o u r  e a r n i n g s  h i s t o r y .

R E C O M M E N D A T I O N

C o n s i d e r  b a s i n g  b e n e f i t s  p a i d  o n  w a g e s  e a r n e d  a t  t h e

A d o p t  t h e  p r o p o s e d  a m e n d m e n t  b u t  c h a n g e  t h e  d e f i n i t i o n

T h e  j u d g m e n t  o f  t w o  y e a r s ,  o r  18 m o n t h s  o u t  of  t w o
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X X IX. R E D U C T I O N  I N  B E N E F I T S  F O R  P E O P L E  C O L L E C T I N G  
P E N S I O N  O R  P R O F I T  S H A R I N G  B E N E F I T S

C O M M E N T S

A  w i s e  d e c i s i o n  s i n c e  t h o s e  w h o  r e t i r e  w o u l d  not, in 

m o s t  i n s t a n c e s ,  b e  t h e  o n e s  s o u g h t  t o  b e  c o v e r e d  b y  w o r k e r s '  

c o m p e n s a t i o n  b e n e f i t s .

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  p r o b a b l y  b e  e q u a l  p r o t e c t i o n  p r o b l e m s  b a s e d  

o n  t h e  f a c t  t h a t  a w o r k e r  m a y  h a v e  a c c u m u l a t e d  p e n s i o n  b e n e f i t s  

o v e r  a g r e a t  n u m b e r  o f  ye a r s .  A  f u r t h e r  p r o b l e m  w i l l  b e  t h e  

e m p l o y e e  who, b e c a u s e  of  t h e  c o m p e n s a b l e  injury, is f o r c e d  i n t o  

d i s a b i l i t y  r e t i r e m e n t .  P r e s u m p t i v e l y ,  t h e s e  w i l l  b e  r e s o l v e d  i n  

f a v o r  o f  t h e  a m e n d m e n t .

XXX. N O N - D I S C R I M I N A T I O N  IN H I R I N G  A G A I N S T  I N J U R E D  P E R S O N S  
E X C E P T  D I S C R I M I N A T I O N  P E R M I T T E D  I F  E M P L O Y E R  

C O N S I D E R S  " S A F E T Y  P R A C T I C E S "  O R  " P H Y S I C A L  A N D  M E N T A L  A B I L I T I E S  ’* 
E M P L O Y E R  M A Y  R E Q U I R E  Q U E S T I O N N A I R E C O M P L E T I O N  T O  

D E T E R M I N E  " P H Y S I C A L  A N D  M E N T A L  C A P A C I T Y "

C O M M E N T S

W e  w e r e  u n a b l e  to  c o n s i d e r  t h i s  a m e n d m e n t  a d e q u a t e l y  

b e c a u s e  o f  t h e  o b v i o u s  c o n f l i c t  b e t w e e n  S e c t i o n  (a) a n d  S e c t i o n s
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(b) a n d  (c) . I t  a p p e a r s  t h a t  t h e  d r a f t s m a n  r e s o l v e d  t h e  

c o n f l i c t  b y  i n c l u d i n g  e v e r y o n e ’s p r o p o s e d  rule.

R E C O M M E N D A T I O N

W e  w i l l  g o  a l o n g  w i t h  W CCA, b u t  d o  n o t  e n d o r s e  

c o n f l i c t i n g  r u l e s .

A C T I O N S  P R O P O S E D

P u t  t h i s  o n  t h e  s h e l f  u n t i l  a c l e a r  r u l e  c a n  b e

d r a f t e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  o b v i o u s  c o n f l i c t  b e t w e e n  t h e  s e c t i o n s .  T h e r e  a r e  

a l s o  p o s s i b l e  c o n f l i c t s  w i t h  t h e  f e d e r a l  l a w  p r o h i b i t i n g  

r e f u s i n g  t o  h i r e  b e c a u s e  o f  d i s a b i l i t y .

X X XI. R E P E A L  O F  M O S T  R A G L A N D  B E N E F I T S

C O M M E N T S

T h e  R a g l a n d  c a s e  p r o v i d e d  t h a t  a n  e m p l o y e e ' s  w a g e  

i n c l u d e  f r i n g e  b e n e f i t s  p a i d  a n d  r o o m  a n d  b o a r d  if supplied. 

T h i s  r e m o v e s  t h e  r o o m  a n d  b o a r d  u n l e s s  it is t a x a b l e  (true o n l y  

w i t h  t o w n  j o b s  w h e r e  r o o m  a n d  b o a r d  n o t  s u p p l i e d  f o r  t h e  

c o n v e n i e n c e  o f  e m p l o y e r ) . F r i n g e  b e n e f i t s  a r e  n o t  t a x a b l e  to 

t h e  e m p l o y e e ,  if t h e y  a r e  p a i d  i n t o  a trust, u n l e s s  t h e y  are 

a c t u a l l y  o r  c o n s t r u c t i v e l y  r e c e i v e d  b y  t h e  e m p l o y e e .  T h i s  

a m e n d m e n t  l e a v e s  o n l y  p e n s i o n  o r  p r o f i t  s h a r i n g  b e n e f i t s  for 

o l d e r  a n d  v e s t e d  e m p l o y e e s  t o  b e  c o n s i d e r e d  as p a r t  o f  an 

e m p l o y e e ' s  i n c o m e .  T h i s  is a c o m p r o m i s e  and, i n  t h e  v i e w  of
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(b) a n d  ( c ) . I t  a p p e a r s  t h a t  t h e  d r a f t s m a n  r e s o l v e d  t h e  

c o n f l i c t  b y  i n c l u d i n g  e v e r y o n e ' s  p r o p o s e d  rule.

R E C O M M E N D A T I O N

W e  w i l l  g o  a l o n g  w i t h  WCCA, b u t  d o  n o t  e n d o r s e  

c o n f l i c t i n g  ru l e s .

A C T I O N S  P R O P O S E D

P u t  t h i s  o n  t h e  s h e l f  u n t i l  a c l e a r  r u l e  c a n  b e

d r a f t e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  o b v i o u s  c o n f l i c t  b e t w e e n  t h e  s e c t i o n s .  T h e r e  a r e  

a l s o  p o s s i b l e  c o n f l i c t s  w i t h  t h e  f e d e r a l  l a w  p r o h i b i t i n g  

r e f u s i n g  t o  h i r e  b e c a u s e  o f  d i s a b i l i t y .

XXXI. R E P E A L  O F  M O S T  R A G L A N D  B E N E F I T S

C O M M E N T S

T h e  R a g l a n d  c a s e  p r o v i d e d  t h a t  an  e m p l o y e e ' s  w a g e  

i n c l u d e  f r i n g e  b e n e f i t s  p a i d  a n d  r o o m  a n d  b o a r d  if s u p p l i e d .  

T h i s  r e m o v e s  t h e  r o o m  a n d  b o a r d  u n l e s s  it is t a x a b l e  (true o n l y  

w i t h  t - v m  j o b s  w h e r e  r o o m  a n d  b o a r d  n o t  s u p p l i e d  f o r  the 

c o n v e n i e n c e  o f  e m p l o y e r ) .  F r i n g e  b e n e f i t s  a r e  n o t  t a x a b l e  to 

t h e  e m p l o y e e ,  if t h e y  a r e  p a i d  i n t o  a trust, u n l e s s  t h e y  a r e  

a c t u a l l y  o r  c o n s t r u c t i v e l y  r e c e i v e d  b y  t h e  e m p l o y e e .  T h i s  

a m e n d m e n t  l e a v e s  o n l y  p e n s i o n  o r  p r o f i t  s h a r i n g  b e n e f i t s  for 

o l d e r  a n d  v e s t e d  e m p l o y e e s  to  b e  c o n s i d e r e d  as p a r t  of  an 

e m p l o y e e ' s  i n c o m e .  T h i s  is a c o m p r o m i s e  and, in t h e  v i e w  of



U n i f i e d  F a i r b a n k s ,  t h i s  is a n  a g r e e a b l e  r e d u c t i o n  i n  b e n e f i t s  

o f f s e t  a g a i n s t  a p o s s i b l e  r e d u c t i o n  b a s e d  o n  c o l l a t e r a l  b e n e f i t s  

r e c e i v e d  b y  t h e  e m p l o y e e .

R E C O M M E N D A T I O N

U n i f i e d  F a i r b a n k s  c o n s i d e r e d  a d o p t i o n  o f  t h i s  a m e n d m e n t  

i n  c o n s i d e r a t i o n  of  d r o p p i n g  p o t e n t i a l  a d o p t i o n  o f  a n  o f f s e t  

a g a i n s t  c o l l a t e r a l  b e n e f i t s  rule. W e  t h e r e f o r e  r e c o m m e n d  its 

a d o p t i o n .

A C T I O N S  P R O P O S E D

I f  t h i s  a m e n d m e n t  is n o t  a d o p t e d ,  f a i r n e s s  w o u l d  d e c r e e  

t h a t  w e  t h e n  c o n s i d e r  a n  a m e n d m e n t  t o  A S  2 3 . 3 0 . 2 2 5  p r o v i d i n g ,  

" W h e r e  a n  e m p l o y e e  r e c e i v e s  p e r i o d i c  d i s a b i l i t y  b e n e f i t s  u n d e r  

t h e  p r o v i s i o n s  o f  a p e n s i o n  p l an, d i s a b i l i t y  o r  a c c i d e n t  

i n s u r a n c e  p l a n ,  f i n a n c e d  i n  w h o l e  o r  in p a r t  b y  t h e  e m p l o y e r ,  

t h e  a g g r e g a t e  b e n e f i t s  p a y a b l e  f o r  t e m p o r a r y  t o t a l  d i s a b i l i t y ,  

t e m p o r a r y  p a r t i a l  d i s a b i l i t y ,  p e r m a n e n t  p a r t i a l ,  a n d  p e r m a n e n t  

t o t a l  d i s a b i l i t y  s h a l l  b e  r e d u c e d  b y  a n  a m o u n t  e q u i v a l e n t  to 

s u c h  p o r t i o n  o f  t h e  e m p l o y e r  f i n a n c e  b e n e f i t s  p a i d  t o  a n  

e m p l o y e e  i n  e x c e s s  of  t e m p o r a r y  o r  p e r m a n e n t  d i s a b i l i t y  b e n e f i t s  

c a l c u l a t e d  o n  t h e  e m p l o y e e s  s p e n d a b l e  w e e k l y  w a g e s . ’1 

A R G U M E N T S  A N D  P R O B L E M  AREAS'

N o n - u n i o n  e m p l o y e r s  o n  D a v i s - B a c o n  j o b s  o f t e n  t a k e  t h e  

f r i n g e . b e n e f i t  s u m s  a n d  p l a c e  t h e m  i n  a s e p a r a t e  a c c o u n t .  T h i s  

a c c o u n t  i s  t o  b e  u s e d  t o  p a y  f r i n g e  b e n e f i t s .  H o w e v e r ,  if a n  

e m p l o y e e  d o e s  n o t  w o r k  l o n g  e n o u g h  t o  v e s t  a n y  i n t e r e s t  in t h o s e



f r i n g e  b e n e f i t s  ( w h i c h  is t h e  r u l e  on  c o n s t r u c t i o n  j o b s ) ,  t h e  

m o n e y  r e t u r n s  t o  t h e  e m p l o y e r .  S i n c e  t h e  c h a n c e  o f  v e s t i n g  is 

m i n i m a l  a n d  s i n c e  u n d e r  t h e s e  c i r c u m s t a n c e s  t h e s e  p a y m e n t s  a r e  

: d e d u c t i b l e  t o  t h e  e m p l o y e r ,  t h e y  a r e  i n c l u d e d  i n  g r o s s  w a g e s

p a i d  f o r  t h e  p u r p o s e  o f  c a l c u l a t i n g  w o r k e r s '  c o m p e n s a t i o n  

p r e m i u m s .  I f  p r e m i u m s  a r e  to b e  b a s e d  o n  t h e s e  sums, t h e r e  m a y  

b e  l a w s u i t s  w i t h  r e s p e c t  t o  t h e  w a y  t h e y  a r e  t o  b e  c o n s i d e r e d  in 

g r o s s  e a r n i n g s .  It  is p r o b a b l e  t h a t  t h e  " v e s t e d "  r e q u i r e m e n t  

w i l l  s h o r t c u t  a n y  c o u r t  t e s t  here.

X X X I I .  C O M P E N S A B L E  I N J U R I E S  N O T  T O  I N C L U D E  
" M E N T A L  INJURY- C A U S E D  B Y  M E N T A L  S T R E S S "

C O M M E N T S

T h e  s a m e  d e f e c t  o f  d e f i n i t i o n  is f o u n d  i n  t h i s  

r e f e r e n c e  t o  " m e n t a l  i n j u r y "  as is f o u n d  in S e c t i o n  XV. P l e a s e  

s e e  c o m m e n t s  o n  S e c t i o n  XV.

R E C O M M E N D A T I O N

P l e a s e  s e e  c o m m e n t s  at  S e c t i o n  XV.

A C T I O N S  P R O P O S E D

P l e a s e  s e e  c o m m e n t s  at  S e c t i o n  XV.

A R G U M E N T S  A N D  I R O B L E M  A R E A S

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

X X X I I I .  M E D I C A L  S T A B I L I T Y  ( T E R M I N A T I N G  P A Y M E N T  O F  A L L  
T E M P O R A R Y  B E N E F I T S )  O C C U R S  W H E N  N O  O B J E C T I V E L Y  M E A S U R A B L E  

I M P R O V E M E N T  H A S  O C C U R R E D  T O  T H E  I N J U R E D  
E M P L O Y E E  I N  A N Y  45 D A Y  P E R I O D
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C O M M E N T

T h i s  m a y  b e  r e b u t t e d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  

b u t  it  d i v o r c e s  t h e  m e d i c a l  d e f i n i t i o n  o f  " m e d i c a l  s t a b i l i t y "  

( m e a n i n g  t h a t  t h e  p a t i e n t  is i m p r o v e d  a s  m u c h  as h e  o r  s h e  is 

r e a s o n a b l y  e x p e c t e d  t o  i mprove) f r o m  t h e  m e a n i n g  o f  ̂ medical

v\
s t a b i l i t y  f o r  w o r k e r s '  c o m p e n s a t i o n  p u r p o s e s .  B e c a u s e  of t h e  

b u r d e n  o f  p r o o f  a s s o c i a t e d  w i t h  it, t h i s  s h o u l d  g r e a t l y  i n c r e a s e  

t h e  n u m b e r  o f  h e a r i n g s  b e f o r e  t h e  Board.

R E C O M M E N D A T I O N

T h i s  h a s  b e e n  e a r l i e r  d i s c u s s e d  in S e c t i o n s  X X I V  a n d

X X V I .  U n i f i e d  F a i r b a n k s  a g r e e s  t h a t  t e m p o r a r y  b e n e f i t s  s h o u l d  

b e  t e r m i n a t e d  a n d  p e r m a n e n t  b e n e f i t s  (if a p p l i c a b l e )  s h o u l d  b e  

s t a r t e d  i m m e d i a t e l y  u p o n  m e d i c a l  s t a b i l i t y  as t h a t  f-prm i.g u s e d  

b y  the_.medical p r o f e s s i o n . W e  h o p e  t h e  W C C A  w i l l  a g r e e  to an  

a m e n d m e n t  b r i n g i n g  t h e i r  d e f i n i t i o n  m o r e  i n  l i n e  w i t h  t h a t  of 

t h e  m e d i c a l  p r o f e s s i o n .

A C T I O N S  P R O P O S E D

T r y  t o  r e d e f i n e  " m e d i c a l  s t a b i l i t y "  m o r e  t o w a r d  t h a t  

t i m e  w h e n  a n  i n j u r e d  p e r s o n  f i r s t  r e a c h e s  a c o n d i t i o n  in w h i c h  

w h a t e v e r  d i s a b i l i t y  h a s  b e e n  c a u s e d  b y  t h e  c o m p e n s a b l e  i n j u r y  is 

n o t  l i k e l y  t o  b e c o m e  m e a s u r a b l y  l e s s  i n  t h e  n e a r  future. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S

D o c t o r s  w i l l  p r o b a b l y  c o n t i n u e  to  a p p l y  t h e i r  

d e f i n i t i o n  o f  m e d i c a l  s t a b i l i t y  a n d  w i l l  t a k e  w h a t e v e r  r e p o r t i n g  

s t e p s  a r e  n e c e s s a r y  t o  c i r c u m v e n t  t h e  i m p o s i t i o n  o f  t h e  "45 d a y  

r u l e " .
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X X X I V .  R E P E A L  O F  T H E  C U R R E N T  M E T H O D  O F  D E T E R M I N A T I O N  
O F  W A G E  E A R N I N G  C A P A C I T Y

C O M M E N T S

A  n e c e s s a r y  p a r t  of t h e  n e w  m e t h o d  of d e t e r m i n a t i o n

p r o p o s e d .

R E C O M M E N D A T I O N

W e  c o n c u r  w i t h  W C C A  p r o v i d i n g ,  of c o u r s e ,  t h e  n e w  

s e c t i o n s  a r e  a d o p t e d .

A C T I O N S  P R O P O S E D

A d o p t i o n  as p a r t  of t h e  o v e r a l l  p a c k a g e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n e  n o t  m e n t i o n e d  in t h e  s e c t i o n  a m e n d i n g  t h e  n e w  

m e t h o d  o f  d e t e r m i n a t i o n  o f  w a g e  e a r n i n g  c a p a c i t y .

XXXV. R E P O R T I N G  D U R I N G  T R A N S I T I O N

C O M M E N T S

T h i s  s e c t i o n  is o n l y  n e e d e d  if w e  g o  t o  t h e  a n n u a l  

r e p o r t i n g  f o r m a t  i n  o r d e r  t o  p e r m i t  t h e  S t a t e  t o  a c c u m u l a t e  

e a s i l y  a c c e s s i b l e  figures.

R E C O M M E N D A T I O N

T o  b e  a d o p t e d ,  if w e  a d o p t  t h e  a n n u a l  r e p o r t i n g

a p p r o a c h .

A C T I O N S  P R O P O S E D  

Same.



A R G U M E N T S  A N D  P R O B L E M  A R E A S

A l l  o u t l i n e d  i n  t h e  d i s c u s s i o n  of  c o m p a r a t i v e  w i s d o m  of 

a p p r o a c h e s  t o  o b t a i n i n g  s t a t i s t i c s  d i s c u s s e d  above.

XXXVI. E F F E C T I V E  D A T E

C O M M E N T S

A  g o o d  c h o i c e .

R E C O M M E N D A T I O N S

A  P R  c a m p a i g n  w i t h  r e c o m p i l a t i o n  o f  b o o k l e t s  a v a i l a b l e  

i n c l u d i n g  t h e  c o p i e s  o f  t h e  a p p l i c a b l e  c o d e  a n d  r e g u l a t i o n  

s e c t i o n s .

A C T I O N S  P R O P O S E D

A  g o o d  d a t e  t o  start. B e  s u r e  to  u s e  l o t s  of P R  and 

r e c o m p i l e  a l l  p u b l i c a t i o n s ,  i n c l u d i n g  t h e  g r a y  book.

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

N o n e .

X X X V I I .  O B S E R V A T I O N S  W I T H  R E S P E C T  T O  T H E  R A T E  
M A K I N G  A S  P E R F O R M E D  B Y  J O H N  G E O R G E  A N D  H I S  S U B O R D I N A T E S

C O M M E N T S

N C C I  is a n  i n s u r a n c e  l o b b y i n g  o r g a n i z a t i o n .  It is

h i r e d  b y  a t o t a l  o f  t w e n t y  s t a t e s  t o  s u p p l y  J ^ t h e i r  i n s u r a n c e  

u)
c o m m i s s i o n ^ d a t a  n e c e s s a r y  f o r  r a t e  m a k i n g .  A l a s k a  u s e s  t h e m  in 

t h e  w o r k e r s ' s  c o m p e n s a t i o n  f i e l d  a n d  p a y s  t h e m  for t h e i r  

s e r v i c e s .  A l a s k a  d o e s  n o t  c h e c k  t h e i r  f i g u r e s .  T h e y  do n o t  

g i v e  b r e a k d o w n s  o f  f i g u r e s  to A l a s k a  ( a c c o r d i n g  t o  Mr. George)
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s o  t h a t  e s s e n t i a l l y ,  t h e y  p r o v i d e  t h e  S t a t e  w i t h  t w o  o r  t h r e e  

c h o i c e s  o f  r a t e s  a n d  a s u m m a r y  o f  p r o b a b l e  e f f e c t s  o f  e a c h  o j  

t h o s e  c h o i c e s .  A l a s k a  t h e n  s e l e c t s  one. E v e n  t h o u g h  t h e  S t a t e  

is a w a r e  t h a t  d i s a b i l i t y  p a y m e n t s  a r e  b e i n g  m a d e ,  t h e y  do  n o t  

k n o w  a n y  s o r t  o f  a n  a v e r a g e  rate. O u r  s u r v e y  i n d i c a t e d  t h a t  

$ 5 6 0 . 8 2  w a s  t h e  a v e r a g e  w o r k e r s '  c o m p  d i s a b i l i t y  p a y m e n t  for 

t h o s e  c a s e s  t h a t  h a v e  g o n e  i n t o  c o n t e s t  in s o m e  m a n n e r .  T h e  

S e c o n d  I n j u r y  F u n d  s t a t i s t i c s  s h o w  a q u a n t u m  l e a p  i n  1 9 8 5  a n d  

1 9 8 6 ;  s e v e r a l  h u n d r e d  p e r c e n t  e a c h  time. T h i s  r e p r e s e n t s  a 

m a s s i v e  i n c r e a s e  i n  p a y o u t  f o r  d i s a b i l i t y .  T h e  r e a s o n  f o r  t h i s  

is n o t  e x p l a i n e d ,  n o r  a p p a r e n t l y  h a s  it b e e n  i n q u i r e d  into. 

P r e m i u m  r a t e s  a r e  c u r r e n t l y  b a s e d  u p o n  a g r o s s  p a y r oll^- 

f i g u r i n g  t h a t  a n y t h i n g  is t a x a b l e  t o  a n  e m p l o y e e  r e p r e s e n t s  

i n c r e a s e d  r i s k  t o  t h e  c a r r i e r  a n d  hence, j u s t i f i e s  p a y m e n t ^ .

M a n y  s t a t e s  u s e  t h i s  s y s t e m  r a t h e r  t h a n  t h e  " h o u r s  w o r k e d "  

s y s t e m .  T h e  s t a t e s  w e  h a v e  c o n t a c t e d ,  h o w e v e r ,  a r e  k e e n l y  a w a r e
o»*vdL-

o f  p e r c e n t a g e s  o f  p r e m i u m  dollar/ j p e r c e n t a g e s  o f  b e n e f i t s  p a i d  

f o r  e a c h  o f  t h e  a r e a s  o f  p a y m e n t .  N e i t h e r  t h e  w o r k e r s '  

c o m p e n s a t i o n  f o l k s  n o r  t h e  i n s u r a n c e  d i v i s i o n  f o l k s  h a v e  b e e n  

a b l e  t o  p r o d u c e  a n y  k i n d r e d  s t a t i s t i c s  f o r  A l a s k a ^ n o r  do  t h e y  

s e e m  t o  b e  a w a r e  of a n y  w a y  o f  c o m b i n i n g  t h e  r e p o r t s  w h i c h  t h e y  

r e c e i v e ^ s e t t i n g  f o r t h  t h e s e  s t a t i s t i c s J s o  as t o  g i v e  s t a t i s t i c s  

o n  a n y  m e a n i n g f u l  o r  s t a t e w i d e  ba s i s .

R E C O M M E N D A T I O N

W e  r e c o m m e n d  o b t a i n i n g  t h e  b r e a k d o w n  o f  t h e  r e a s o n i n g
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f o r  p r e m i u m  r a t e s  b e f o r e  t h e y  a r e  a d o p t e d .  W e  r e c o m m e n d  t h a t  

t h e  D e p a r t m e n t  h a v e  a  p e r s o n  w h o s e  d u t i e s  i n c l u d e  m a i n t a i n i n g  

t h e s e  s t a t i s t i c s  a n d  w e  fe e l  t h a t  t h e  i n s u r a n c e  d i v i s i o n  s h o u l d  

h a v e  a  s i m i l a r  p e r s o n .  W e  r e c o m m e n d  a t  l e a s t  v e r i f y i n g  N C C I  

r e p r e s e n t a t i o n .  W e  r e c o m m e n d  a u d i t s  o f  c a r r i e r s  a n d  a n y  

s t a t i s t i c s  s u p p l i e d  N C C I  o r  c a r r i e r s .  W e  r e c o m m e n d  t h a t  t h e  

I n s u r a n c e  C o m m i s s i o n e r  a c k n o w l e d g e  t h a t  A l a s k a  h a s  a b o o m  a n d  

b u s t  e c o n o m y  a n d  c h a n g e  its c r i t e r i a  f o r  s e t t i n g  p r e m i u m s  t o  

r e f l e c t  t h e  f a c t  t h a t  p r o f i t s  a r e  m a d e  in t h e  b o o m  t i m e  a n d  no 

p r o f i t s  a r e  m a d e  i n  t h e  b u s t  time. G e n e r a l l y ,  w e  fe e l  t h a t  w e  

f e e l  s h o u l d  p a t t e r n  o u r s e l v e s  a f t e r  t h e  m o r e  s u c c e s s f u l  states. 

A C T I O N S  P R O P O S E D

T h i s  w i l l  r e q u i r e  e x t e n s i v e  o v e r h a l l  of  t h e  o n g o i n g  

p r o c e d u r e s  a n d  h e n c e ,  w e  r e c o m m e n d ^ a n d  w e  a r e  w i l l i n g  to 

p a r t i c i p a t e  i n ) a  t a s k  f o r c e  o r  s t u d y  g r o u p  i n  t h i s  area.

A l a s k a  s i m p l y  d o e s  n o t  h a v e  a g r i p  o n  t h e  r a t e  m a k i n g  p r o c e s s  as 

d o  o t h e r  s t a t e s .  W e  fe e l  t h a t  it m u s t  g e t  s u c h  a grip. T h i s  

w i l l  r e q u i r e  l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  a n d  e x e c u t i v e  changes. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e s e  w i l l  d e p e n d  u p o n  t h e  c o u r s e  taken. In all 

p r o b a b i l i t y ,  t h e r e  w i l l  b e  r e s i s t a n c e  t o  a n y  change.

X X X V I I I .  P R E M I U M  P A Y I N G  C R I T E R I A

C O M M E N T S

G e n e r a l l y  s p e a k i n g ,  o l d e r  a c c i d e n t - f r e e  e m p l o y e e s  a r e
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p a i d  m o r e  t h a n  b e g i n n e r s .  P r e m i u m  r a t e s  a r e  s t r u c t u r e d  so t h a t

t h e  c o s t  o f  i n s u r i n g  t h e  o l d e r  a c c i d e n t - f r e e  p e r s o n  (who is p a i d

m o r e ) a r e  h i g h e r  t h a n  t h o s e  f o r  t h e  n e o p h y t e  e m p l o y e e .  T h i s  is

u p s i d e d o w n .  G o r d o n  D e P u e  f e e l s  s t r o n g l y  t h a t  i n s u r a n c e

c o m p a n i e s  w i l l  n o t  w a n t  t o  c h a n g e ^ b e c a u s e  n e i t h e r  they, n o r

e m p l o y e r ^  h a v e  a n y  i d e a  h o w  m a n y  h o u r s  a p e r s o n  w o r k s ,  b u t  t h e y

a r e  a l l  a c u t e l y  a w a r e  o f  t h e  t a x a b l e  g r o s s  p a i d  t o  t h a t  person.

HLfljrrMFVM i.l.unfcag£ee ls-13£rtt. $  f o r m u l a  c o m b i n i n g

t h e  c a t e g o r y  i n  w h i c h  a n  e m p l o y e e  w o r k s  a n d  t h e  h o u r s  t h a t  t h e y

w o r k  s h o u l d  b e  e x p l o r e d  as a m o r e  f a i r  p r e m i u m  b a se.

A d d i t i o n a l l y ,  a t t a c h e d  t o  t h i s  l e t t e r  is a n  a r t i c l e  e n t i t l e d

" E v e r y t h i n g  Y o u  W a n t e d  t o  K n o w  A b o u t  t h e  C A L  S M A C N A  W o r k e r s

C o m p e n s a t i o n  C a p t i v e ,  B u t  W e r e  A f r a i d  t o  A s k " .  T h e  e x p e r i e n c e

m o d i f i c a t i o n  d e s c r i b e d  t h e r e i n  is m i s s i n g  in m o r e  t h a n  95% of

t h e  p r e m i u m  r a t e  s e t t i n g  i n  A l a s k a .  A d d i t i o n a l l y ,  t h e  q u e s t i o n

o f  w h e t h e r  f r i n g e  b e n e f i t s  (paidx  b y  s e t t i n g  a s i d e  in a s e p a r a t e  3 c c o ' f * £ T ‘

a n d  w h i c h  a r e  n o t  l i k e l y  t o  b e  p a i d  t o  t h e  i n d i v i d u a l  e m p l o y e e )
b «- 3<£d<r*ss (A •

s h o u l d  b e  c o n s i d e r e d  a s  w a g e s  p a i d  u n d e r  t h e  p r e s e n t  systeiqr> W e  

a l s o  f e e l  t h a t  S t a t e  o r  c a p t i v e  c o v e r a g e ,  s u c h  as m e n t i o n e d  in 

t h e  a t t a c h e d  a r t i c l e  o r  as  f o u n d  i n  t h e  S t a t e  o f  A r i z o n a ,  s h o u l d  

b e  c o n s i d e r e d .  C o l o r a d o  a n d  M o n t a n a  a p p e a r  t o  b e  b a d  examp l e s .  

R E C O M M E N D A T I O N

T h e  p r o b l e m s  in t h i s  a r e a  a r e  h u r t i n g  e m p l o y e r s  b a d l y  

a n d  h u r t i n g  t h e m  now. A  s t u d y  o f  t h i s  a r e a  s h o u l d  n o t  b e
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p o s t p o n e d  u n t i l  s o m e  f u t u r e  i n d e f i n i t e  date, b u t  s h o u l d  b e g i n  

f o r t h w i t h .

A C T I O N S  P R O P O S E D

B e g i n  t h e  s t u d y  now. T h i n k  o f  i n c l u d i n g  s e v e r a l  

c a r r i e r s  i n  t h e  i n f o r m a t i o n  g a t h e r i n g  d i s c u s s i o n  a n d  p l a n n i n g  

g r o u p s .  I f  y o u  w a n t  p u b l i c  p a r t i c i p a t i o n ,  U n i f i e d  F a i r b a n k s  

w i l l  b e  g l a d  to  p r o v i d e  some.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  a l w a y s  b e  a r e a c t i o n  t o  c h a nge. In  t h i s  

area, e m p l o y e r s  w i t h  b a d  s a f e t y  r e c o r d s  a n d  a h i s t o r y  of 

e x p e n s i v e  c o m p e n s a t i o n  i n j u r i e s  m a y  w e l l  h a v e  t h e i r  p r e m i u m s  

i n c r e a s e d  a n d  t h e y  s h o u l d  b e  e x p e c t e d  t o  c o m p l a i n .

X XXIX. A T T O R N E Y ' S  FE E S

C O M M E N T S

A t t o r n e y ^ - f e e s -  r e p r e s e n t i n g  e m p l o y e r s  a n d  c a r r i e r s  a r e  

n o r m a l l y  c o m p e n s a t e d  on a n  h o u r l y  b a s i s .  Thei^r e c o n o m i c  

i n c e n t i v e  i s  t h e r e f o r e  t o  s p e n d  t h e  m a x i m u m  a m o u n t  of t i m e  w h i c h  

t h e i r  r e l a t i o n s h i p  w i t h  t h e  c a r r i e r  o r  e m p l o y e r  w i l l  s t a n d , o n  

e a c h  c a s e .  A t t o r n e y s  f o r  c l a i m a n t  a r e  c o m p e n s a t e d  a t  10% (plus 

$ 1 5 0 . 0 0 )  o f  t h e  a m o u n t  r e c o v e r e d  f o r  c l i e n t ,  b u t  o n l y  if t h a t  

a m o u n t  h a s  b e e n  c o n t r o v e r t e d  a n d  f o u g h t  out. I n  o t h e r  words, 

s e t t l e m e n t s  r a r e l y  c a r r y  a t t o r n e y ' s  fees. T h e r e  are two 

p r o b l e m s  i n  t h i s  area. T h e  f i r s t  is t h a t  b o t h  se t s  of

a t t o r n e y ' s  f e e s  a r e  e x p e n s e s  w h i c h  a r e  u l t i m a t e l y  r e f l e c t e d  in

\
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h i g h e r  p r e m i u m  ra t e s .  ' In t h i s  area, w e  a r e  y i e l d i n g  t o  W C C A  w h o  

hatf^advised t h a t  t h e  W C C A  w i l l  b r o o k  no i n t e r f e r e n c e  w h a t s o e v e r  

in t h e  w a y  t h a t  e m p l o y e r s  o r  c a r r i e r s  i a s ^ s s s ^ s s x  c o m p e n s a t e  

t h e i r  a t t o r n e y s ,  a n d  t h e r e f o r e ,  t h e  a t t o r n e y ' s  fee c o s t s  s h o u l d  

n o t  b e  a p p r o a c h e d .  I n  t h e  s e c o n d  area, t h e r e  is t h e  q u e s t i o n  o f  

e q u a l i t y  of t r e a t m e n t .  T h e  c l a i m a n t ' s  l a w y e r  h a s  a n  i n c e n t i v e  

to s e t t l e  as q u i c k l y  a s  p o s s i b l e ,  b u t  for as m u c h  a s  p o s s i b l e .  

T h e  c a r r i e r  o r  e m p l o y e r ' s  a t t o r n e y  h a s  a n  i n c e n t i v e  to g o  as 

d e e p l y  i n t o  t h e  c a s e  (cind d i s c o v e r y  p r o c e e d i n g s  surrounding'^Lt^as 

c a n  b e  j u s t i f i e d .  T h i s  is t h e  r e a s o n  t h a t  a l m o s t  e v e r y  a t t o r n e y  

in t h e  s t a t e  w o u l d  l o v e  to d e f e n d  w o r k e r s ' c o m p e n s a t i o n  c l a i m s  

a n d  m o s t  o f  t h e  b i g  a n d  p r o f i t a b l e  f i r m s  d o  so, w h i l e  o n l y  a 

v e r y  s m a l l  p e r c e n t a g e  o f  a t t o r n e y s  in t h e  s t a t e  w i l l  t a k e  

c l a i m a n t ' s  cas e s .  C l a i m a n t s  h a v e  a v e r y  h a r d  t i m e  g e t t i n g  

r e p r e s e n t a t i o n  b e c a u s e  o n l y  a l a w  o f f i c e  s e t  u p  to d i v e r t  m o s t  

o f  t h e  w o r k  t o  p a r a l e g a l s  c a n  a f f o r d  t o  t a k e  t h e  c a s e s  w i t h o u t  

l o s i n g  m o n e y .  I n  o r d e r  to e f f e c t  justice, r e p r e s e n t a t i v e s  o n  

e a c h  s i d e  s h o u l d  b e  r e a s o n a b l y  e q u a l l y  m o t i v a t e d ,  a n d  c l o s e  t o  

e q u a l l y  paid. If t h e r e  are t o  b e  no l i m i t a t i o n s  on c o u n s e l  fees 

o n  o n e  side, t h e n  p e r h a p s  t h e  o t h e r  s i d e  s h o u l d  be p a i d  a 

p e r c e n t a g e  o f  w h a t  t h e  h o u r l y  c o m p e n s a t e d  c o u n s e l  gets. 

C u r r e n t l y ,  c l a i m a n t ' s  c o u n s e l  r e c e i v e s  n o t h i n g  u n l e s s  t h e y  w i n  

w h i c h  a l s o  d i s c o u r a g e s  a t t o r n e y s  f r o m  r e p r e s e n t i n g  w o r k e r s '  

c o m p e n s a t i o n  c l a i m a n t s .  A  h a l f  d o z e n  f o r m u l a s  h a v e  b e e n  

s u g g e s t e d ,  b u t  n o n e  o f  t h e m  s t a n d  t h e  t e s t  o f  a r g u m e n t  if w e
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a c c e p t  t h e  g i v e n £ t h a t  e m p l o y e r s  a n d  c a r r i e r s  w i l l  b r o o k  no 

i n t e r f e r e n c e  i n  w h a t  t h e y  p a y  t h e i r  counse]).

R E C O M M E N D A T I O N S

W e  t h e r e f o r e  r e c o m m e n d  s t u d y  b y  t h e  l e g i s l a t i v e  t a s k  

f o r c e  p r o p o s e d  later^ o n  w i t h  t h e  c o o p e r a t i o n  o f  t h e  A l a s k a  B a r  

A s s o c i a t i o n .

A C T I O N S  P R O P O S E D

A s  s t a t e d  above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

M e d i c a l  c o s t s  a r e  c u r r e n t l y  o u t  o f  c o n t r o l  i n  t h e  

c o m p e n s a t i o n  area. P r e s u m p t i v e l y ,  a t t o r n e y s  w o u l d  l i k e  t o  h a v e  

a t t o r n e y ’s f e e s  in t h a t  s a m e  c a t e g o r y .  T h e r e  w i l l  t h e n  p r o b a b l y  

b e  l o t s  o f  a r g u m e n t s  i n  c o m m i t t e e ,  e t c . , a n d  t h e r e  m a y  

u l t i m a t e l y  b e  a t e s t  c a s e  as to w h e t h e r  t h e  f o r m u l a  s e l e c t e d  is 

fair.

XL. U S I N G  E I T H E R  S T A T E  C O V E R A G E  O R  
A  C A P T I V E  C A R R I E R  F O R  C O V E R A G E

C O M M E N T S

A s  m e n t i o n e d  above, A l a s k a  h a s  a b o o m  a n d  b u s t  

e c o n o m y .  E i t h e r  S t a t e  c o v e r a g e  o r  a c a p t i v e  c a r r i e r  c a n  b e  

e x p e c t e d  t o  l e v e l  o u t  t h e  c o m p e n s a t i o n  p r e m i u m s  m a k i n g  p r o f i t  in 

b o o m  t i m e s  a n d  s u f f e r i n g  a lo s s  in b u s t  t i m e s .  F o r  the 

s t a b i l i t y  o f  o u r  e c o n o m y ,  t h i s  is p r o b a b l y  e s s e n t i a l .  A n  

a l t e r n a t i v e  w o u l d  b e  t o  a c t u a l l y  u s e  t h e  a u t h o r i t y  of  J o h n  

G e o r g e  t o  s e t  r a t e s  t h a t  w o u l d  b e  f a i r  t o  e m p l o y e r s .  W h e t h e r
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t h i s  is p o s s i b l e  is a n  o p e n  q u e s t i o n .

R E C O M M E N D A T I O N

T h i s  s h o u l d  b e  s t u d i e d  as it m a y  t u r n  o u t  t o  b e  t h e  

o n l y  s o l u t i o n  t o  l e v e l  f a i r  rates.

A C T I O N S  P R O P O S E D

A  t a s k  f o r c e  in t h i s  a r e a  is n e e ded.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

On  t h e  o n e  h a n d ,  c a r r i e r s  c o m p l a i n  t h a t  t h e y  a r e  n o t  

m a k i n g  m o n e y .  I t  is t o  b e  e x p e c t e d ,  h o w e v e r ,  t h a t  if t h e y  a r e  

l i k e l y  t o  b e  s u p p l a n t e d  b y  a c a p t i v e  c a r r i e r  o r  t h e  S t a t e ,  t h e y  

w i l l  v i g o r o u s l y  o p p o s e  t h i s  b e c a u s e ,  in fact, a c o n s i d e r a b l e
uiVucJ-v fLvofZ*

p r o f i t  is  b e i n g  made^febart w o u l d  b e  l o s t  to  t h e  " c o m p e t i t i o n ” of  

t h e  S t a t e  o r  t h e  c a p t i v e  c a r r i e r .

X L I . A D M I N I S T R A T I V E  M A T T E R S

C O M M E N T S

W e  l a c k  a n  e a s y  m a n n e r  f o r  an  e m p l o y e r  t o  c h e c k  o n  

p r i o r  i n j u r i e s  h a v i n g  o c c u r r e d  t o  h i s  e m p l o y e e s .  W e  h a v e  f o u n d  

t h a t  t h e  r e p o r t s  r e c e i v e d  o n  e a c h  i n d i v i d u a l  c a s e ^ f r o m  i n s u r a n c e  

carriers) a r e  n o t  combined J frferft 'f.ht*. s t a t i s t i c s

a r e  v a l u e l e s s  b e c a u s e  t h e y  are n o t  c u m u l a t e d .  T h e r e  is a l o n g  

p e r i o d  o f  t i m e  b e t w e e n  t h e  r e q u e s t  f o r  a h e a r i n g , a n d  a h e a r i n g ,  

b o t h  b e f o r e  t h e  B o a r d , a n d  m o s t  e s p e c i a l l y  b e f o r e  t h e  

r e h a b i l i t a t i o n  o f f i c e r .  T h e r e f o r e ,  a d d i t i o n a l  s t a f f i n g  is 

needed. T h e  g r e y  b o o k  w h i c h  c o n t a i n s  t h e  s t a t u t e s  a n d
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r e g u l a t i o n s  w i t h  r e s p e c t  t o  w o r k e r s '  c o m p e n s a t i o n  is s o  o u t d a t e d  

as  t o  b e  u s e l e s s .  T h e r e  a r e  n o  r e g u l a t i o n s  p r o v i d i n g  f o r  a u d i t s  

f o r  c a r r i e r s .  A t  t h i s  p o i n t ,  t h e r e  is n o  s u p p o r t  w i t h i n  t h e  

D e p a r t m e n t  a s s i g n e d  t o  w o r k  w i t h  l o s s  c o n t r o l  p r o g r a m s  w h i c h  a r e  

b a d l y  n e e d e d .

R E C O M M E N D A T I O N

t o  p r o v i d e :  a) a l a s t  n a m e  i n d e x  o f  w o r k e r s '  c o m p e n s a t i o n

f i l i n g s  f o r  a v a i l a b i l i t y  t o  e m p l o y e r ?  b) m o r e  B o a r d  m e m b e r s  a n d

m o r e  r e h a b i l i t a t i o n  o f f i c e r s  in o r d e r  t h a t  t h e  h e a r i n g  c a l e n d a r  

n o t  b e  o v e r  o n e  m o n t h  a f t e r  t h e  r e q u e s t  f o r  h e a r i n g  in e i t h e r  o f  

t h e s e  c a t e g o r i e s ?  c) r e g u l a t i o n s  c a n  b e  s e t  u p  for a d o p t i o n  

p r o v i d i n g  f o r  a u d i t s  o f  c a r r i e r s  t o  v e r i f y  t h e  i n f o r m a t i o n  w h i c h  

is s u b m i t t e d ?  d) t h e  i n f o r m a t i o n  r e c e i v e d  f r o m  c a r r i e r s  s h o u l d  

b e  p u t  i n t o  a c o m p u t e r  s o  t h a t  i n f o r m a t i o n  w o u l d  b e  c o n t i n u o u s l y  

a v a i l a b l e ^ s u c h  as, f o r  1987, w h a t  p e r c e n t  o f  p r e m i u m  d o l l a r s  

w e n t  t o  p a y  m e d i c a l  costs?) T h e r e  a r e  m a n y  o f  t h e s e  t y p e  of

q u e s t i o n s  t h a t  s h o u l d  b e  a n s w e r e d  in o r d e r  t o  b e  a t  a l l

e f f e c t i v e ?  and, e) t h e  g r e y  b o o k  s h o u l d  b e  r e i s s u e d  u p - t o - d a t e  

so a s  t o  m a k e  it u s e f u l .

P R O P O S E D  A C T I O N

e x p l a i n e d  a b o v e .  O n  t h e  c o m p i l a t i o n  o f  s t a t i s t i c s  m a t t e r ,  

c o o p e r a t i o n  s h o u l d  b e  w o r k e d  o u t  w i t h  t h e  I n s u r a n c e  

C o m m i s s i o n e r .

T h e  e x t r a  p e r s o n n e l  s h o u l d  b e  a d d e d  t o  t h e  D e p a r t m e n t

B u d g e t s  s h o u l d  b e  i n c r e a s e d  a n d  p e r s o n n e l  a s s i g n e d  as
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A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  b e  a s l i g h t  i n c r e a s e  i n  c o s t  i n  r u n n i n g  t h e  

D e p a r t m e n t .  T h is, o f  c o u r s e ,  w i l l  b e  o f f s e t  b y  t h e  f a c t  t h a t  

i n f o r m a t i o n  a n d  s e r v i c e s  w i l l  b e  a v a i l a b l e .

X L I I . E X E C U T I V E  D E P A R T M E N T  P R I O R I T I E S

C O M M E N T S

-7Y\£ A t t o r n e y  G e n e r a l ' s  O f f i c e  d o e s  n o t  a l l o c a t e  m o n e y  t o  

p r o s e c u t e  w o r k e r s '  c o m p e n s a t i o n  fraud. T h e  b u d g e t  w i l l  r e q u i r e  

a d j u s t m e n t  u p w a r d  t o  p r o v i d e  f o r  t h e  n e e d s  s e t  f o r t h  above. T h e  

I n s u r a n c e  D e p a r t m e n t  w i l l  n e e d  t o  b e  r e g u l a t e d  i n  o r d e r  to h a v e  

t h e m  a c c u m u l a t e  s t a t i s t i c s  u p o n  w h i c h  t h e y  b a s e  t h e i r  r a t e  

setting^,and t h i s  m a y  r e q u i r e  c o s t  i n c r e a s e .  T h e  A t t o r n e y  

G e n e r a l ' s  O f f i c e  s h o u l d  p r o s e c u t e  e m p l o y e r s  w h o  a r e  o p e r a t i n g  

w i t h o u t  i n s u r a n c e  o r  w i t h  o u t - o f - s t a t e  i n s u r a n c e  t h a t  a c t u a l l y  

h a s  l i t t l e ,  i f  any, v a l u e  f o r  A l a s k a n  w o r k e r s .  T h e  I n s u r a n c e  

D e p a r t m e n t  s h o u l d  p e r f o r m  a u d i t s  o f  t h e  C a r r i e r s ^ i n  o r d e r  to 

f i n d  o u t  w h e t h e r  i n f o r m a t i o n  t h e y  p r o v i d e  t o  u s  (but is

j u s t  l e f t  i n  f i l e  d r a w e r s  a t  t h i s  time) is r e l i a b l e ^  s& d &• 

c e r t i f i c a t e  s h o w i n g  t h a t  w o r k e r s ' c o m p e n s a t i o n  is i n  e f f e c t  

s h o u l d  b e  d e s i g n e d  s o  t h a t  i t  s p e c i f i e s  w h e r e  A l a s k a n  w o r k e r s  

a r e  w o r k i n g ,  w h a t  c a r r i e r  is c o v e r i n g  them, a n d  t h a t  t h e y  a r e  

g i v e n  c o v e r a g e  a t  A l a s k a  r a t e s  s o  as x.... b e  v a l i d  in A l a s k a .

T h e s e  c e r t i f i c a t e s  s h o u l d  b e  f o r  f i l i n g  o n  e a c h  L i t t l e  

D a v i s - B a c o n  j o b ^ w i t h  l o c a l  g o v e r n m e n t  b o d i e s  t h a t  r e q u e s t  it^_
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w i t h  t h e  D e p a r t m e n t  o f - I n s u r a n c e ,  w i t h  t h e  D e p a r t m e n t  o f  

W o r k e r s '  C o m p e n s a t i o n ;a n d  a n y w h e r e  e l s e  t h o u g h t  a p p r o p r i a t e ^  in 

o r d e r  t o  g i v e  m e a n i n g  t o  t h e  r e q u i r e m e n t  o f  h a v i n g  w o r k e r s '  

c o m p e n s a t i o n  c o v e r a g e .

R E C O M M E N D A T I O N

E a c h  o f  t h e  a b o v e  p r o b l e m s  b e  a d d r e s s e e  a n d  r e s o l v e d  at 

t h e  e a r l i e s t  p o s s i b l e  time.

A C T I O N S  P R O P O S E D

S e e  a b o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  b e  " e m p i r e ” p r o b l e m s  a n y t i m e  s o m e  o f  t h e s e  

a d j u s t m e n t s  a r e  m a d e .  T h e  v a l u e  o f  t h e  a d j u s t m e n t s  m a k e s  it all 

s e e m  w o r t h w h i l e .

X L I I I .  S P E C I A L  R E C O M M E N D A T I O N  F O R  T H E  S E C O N D  I N J U R Y  F U N D  

C O M M E N T S

T h e  1 0 4  w e e k  t i m e  r e q u i r e d  t o  b r i n g  t h e  S e c o n d  I n j u r y  

F u n d  i n t o  p l a y  is t o t a l l y  d e s t r o y i n g  t h e  f u n c t i o n  o f  t h e  fund. 

T h e  " w r i t t e n  r e c o r d s  r e q u i r e m e n t "  k e e p s  m a n y  l e g i t i m a t e  s e c o n d  

i n j u r y  c a s e s  f r o m  b e i n g  c o m p e n s a t e d  o u t  of  t h e  f u n d * a n d  l u m p  s u m  

s e t t l e m e n t s  a r e  d i s c o u r a g e d  b y  t h e  f u n d  r e i m b u r s i n g  t h e  c a r r i e r s  

o n  a n  i n s t a l l m e n t  b a s i s ^ r a t h e r  t h a n  b y  l u m p  sum.

R E C O M M E N D A T I O N S

W e  r e c o m m e n d  t h a t  e a c h  o f  t h e  a b o v e  p r o b l e m s  b e  

a d d r e s s e d  b y  l e g i s l a t i o n .
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(a) I f  a n  e m p l o y e e  w h o  h a s  a p e r m a n e n t  i m p a i r m e n t  f r o m  a n y  

c a u s e  o r  o r i g i n  i n c u r s  a s u b s e q u e n t  d i s a b i l i t y  b y  i n j u r y  a r i s i n g  

o u t  of  a n d  i n  t h e  c o u r s e  o f  h i s  e m p l o y m e n t  r e s u l t i n g  in 

c o m p e n s a t i o n  l i a b i l i t y  f o r  d i s a b i l i t y  t h a t  i s  s u b s t a n t i a l l y  

g r e a t e r  b y  r e a s o n  of t h e  c o m b i n e d  e f f e c t s  o f  t h e  p r e e x i s t i n g  

i m p a i r m e n t  a n d  s u b s e q u e n t  i n j u r y  o r  b y  r e a s o n  of t h e  a g g r a v a t i o n  

o f  t h e  p r e e x i s t i n g  i m p a i r m e n t  t h a n  t h a t  w h i c h  w o u l d  h a v e  

r e s u l t e d  f r o m  t h e  s u b s e q u e n t  i n j u r y  alone, t h e  e m p l o y e r  o r  h i s

i n s u r a n c e  c a r r i e r  s h a l l  b e  r e i m b u r s e d  f o r  t h e  s e c o n d  i n j u r y  f u n d  

f o r  a l l  c o m p e n s a t i o n  p a y m e n t s  s u b s e q u e n t  t o  t h o s e  p a y a b l e  f r o m  

t h e  f i r s t  26. (104) w e e k s  o f  d i s a b i l i t y .  T h e  i n s u r a n c e  c a r r i e r  

s h a l l  b e  r e i m b u r s e d  b y  a l u m p  s u m  p a y m e n t  f r o m  t h e  f u n d  f o r  l u m p  

s u m  s e t t l e m e n t s  a p p r o v e d  b y  t h e  b o a r d .

(b) I f  t h e  s u b s e q u e n t  i n j u r y  o f  t h e  e m p l o y e e  r e s u l t s  i n  t h e  

d e a t h  o f  t h e  e m p l o y e e  a n d  it i s  d e t e r m i n e d  t h a t  t h e  d e a t h  w o u l d  

n o t  h a v e  o c c u r r e d  e x c e p t  f o r  t h e  p r e e x i s t i n g  p e r m a n e n t  p h y s i c a l  

i m p a i r m e n t ,  t h e  e m p l o y e r  o r  h i s  i n s u r a n c e  c a r r i e r  s h a l l  i n  t h e  

f i r s t  i n s t a n c e  p a y  t h e  c o m p e n s a t i o n  p r e s c r i b e d  b y  t h i s  c h a p t e r ,  

b u t  h e  o r  h i s  i n s u r a n c e  c a r r i e r  s h a l l  b e  r e i m b u r s e d  f r o m  t h e  

s e c o n d  i n j u r y  f u n d  f o r  a l l  c o m p e n s a t i o n  p a y a b l e  i n  e x c e s s  o f  2jj, 

(104) w e e k s .

(c) I n  o r d e r  to q u a l i f y  u n d e r  t h i s  s e c t i o n  f o r  

r e i m b u r s e m e n t  f r o m  t h e  s e c o n d  i n j u r y  fund, t h e  e m p l o y e r  m u s t

- 5 7 -



e s t a b l i s h  (by w r i t t e n  rec o r d s )  t h a t  t h e  e m p l o y e r  h a d  k n o w l e d g e  

o f  t h e  p e r m a n e n t  p h y s i c a l  i m p a i r m e n t  b e f o r e  t h e  s u b s e q u e n t  

i n j u r y  a n d  t h a t  t h e  e m p l o y e e  w a s  h i r e d  o r  r e t a i n e d  i n  e m p l o y m e n t  

a f t e r  t h e  e m p l o y e r  a c q u i r e d  t h a t  k n o w l e d g e .  E m p l o y e r  k n o w l e d g e  

s h a l l  b e  e s t a b l i s h e d  b v  w r i t t e n  r e c o r d s  e x c e p t  l j  follows:

(1) I n  c a s e s  o f  p a r a l e q i a  o r  q u a d r i p l e q i a .

(2) I n  c a s e s  of  a m p u t a t i o n  o f  foot, leg, a r m  o r  hand,

a n d

(3) W h e n  a n  e m p l o y e e  h a s  o m i t t e d  q u a l i f y i n g  

i n f o r m a t i o n  f r o m  e m p l o y e e ' s  r e s p o n s e  t o  an e m p l o y m e n t  

q u e s t i o n n a i r e  c o m p l e t e d  b v  t h e  e m p l o y e e  p r i o r  t o  t h e  s u b s e q u e n t  

i n j u r y .

(f) A n  e m p l o y e r  o r  h i s  c a r r i e r  s h a l l  n o t i f y  t h e  C o m m i s s i o n  

of L a b o r  o f  a n y  p o s s i b l e  c l a i m  a g a i n s t  t h e  s e c o n d  i n j u r y  f u n d  as 

s o o n  a s  p r a c t i c a b l e ,  b u t  i n  n o  e v e n t  l a t e r  t h a n  15^ (100) w e e k s  

a f t e r  t h e  e m p l o y e r  o r  h i s  c a r r i e r  h a v e  k n o w l e d g e  of t h e  i n j u r y  

or  d e a t h .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  w i l l  i n c r e a s e  t h e  u s a g e  o f  t h e  s e c o n d  i n j u r y  fu n d

b y  b e t w e e n  t h r e e  a n d  f o u r  t i m e s % oscSt. I t  w i l l  m i n i m i z e  t h e

" a c c e p t a n c e  period'l 1 \ \ ^  to*a^

a  (ev*-w

X L I V . L E G I S L A T I V E  T A S K  F O R C E

C O M M E N T S

A s  w e  a d d r e s s e d  e a c h  o f  t h e  p r o b l e m  areas, a n u m b e r  of



t h e m  w e r e  s e t  f o r t h  a s  n e e d i n g  a legislatively o r i e n t e d  t a s k  

f o r c e ^ t o  m o n i t o r  c h a n g e s  b e i n g  raade^and to  r e s o l v e  t h o s e  

p r o b l e m s  n o t  y e t  a d d r e s s e d .  •

R E C O M M E N D A T I O N

I m m e d i a t e  c r e a t i o n  o f  a t a s k  f o r c e  c o n t a i n i n g  

l e g i s l a t o r s ,  i n s u r a n c e  c a r r i e r s ,  m e d i c a l  c a r e  p r o v i d e r s ,  

a t t o r n e y s  ( f r o m  b o t h  s i d e s ) ,  r e h a b i l i t a t i o n  p e r s o n n e l ,  l a b o r  

u n i o n s ,  e x e c u t i v e  a n d  a d m i n i s t r a t i o n  r e p r e s e n t a t i v e s ,  and 

e m p l o y e r s .  T h i s  t a s k  f o r c e  s h o u l d  f i r s t  a d d r e s s  t h o s e  p r o b l e m s  

w h i c h  h a v e  n o t  b e e n  a d d r e s s e d  b y  l e g i s l a t i v e ,  e x e c u t i v e ,  o r  

a d m i n i s t r a t i v e  c h a n g e s  a n d  l a t e r  on, t h e y  sjhould m o n i t o r  t h e  

e f f e c t  of  t h e  c h a n g e s / \ b e m g  m a d e .  O n l y  in t h i s  w a y  w i l l  w e  b e  

a b l e  t o  h o n e  t h e s e  p r o b l e m s  d o w n  t o  a w o r k a b l e  p o i n t .

A C T I O N S  P R O P O S E D

E s t a b l i s h m e n t  o f  t h e  a b o v e  c o m m i t t e e  f o r t h w i t h .  

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  f u n c t i o n  o f  t h i s  c o m m i t t e e  is t o  a d d r e s s  p r o b l e m s .  

ItS c r e a t i o n  w i l l  d o  a g o o d  d e a l  t o w a r d  s a t i s f y i n g  t h e  e m p l o y e r s  

^whfo a r e  n o w  b e i n g  g o u g e d  b y  w o r k e r s '  c o m p e n s a t i o n  premiums.Jthat 

a r e  t o o  h i g h .  C o s t s  s h o u l d  b e  m i n i m a l .



his argument by staling that any dud- 
work which is nol installed according 
lo specific guidelines has the potential 
of Ircing installed improperly. Thus, to 
alleviate the installation problem, he 
recommended that (he State adopt—or 
at least reference—SMACNA's /{VAC

ing" stage from all ol the testimony 
they received. Staff members of the 
Commission indicate that Vermculen 
made his point and that the State will 
more than likely adopt bis recommen­
dations. We'll keep you posted on fur­
ther updates. □

Everyth in* You Wanted to Know About the CAL SMACNA 
Workers Compensation Captive, But Were Afraid to Aak
By J a m a  Gnltone. CPCV, President CAL SMACNA Businas Insurance Agency. Inc

In order lo give 
you a full pidure 
of how Ihe cap- 
live works, I 
need lo digress 
for a bit and give 
you a synopsis 
of llie inside 

workings of llic California Workers 
Compensation System. Once the inner 
workings ol this system are laid before 
you, il will lie easy lo see bow the cap- 
live works lo your advantage al every 
turn.
How  are my workers comp rales 
calculated?
Every insurance company in the slate 
is responsible for filing a Unit Statistical 
Rcjiort with (he Workers Compensa­
tion Insurance Rating Bureau (WCIRB) 
for every employer who has workers 
compensation insurance with them. 
This rejwrt contains the premium and 
losses that the employer sustained dur­
ing the year broken down by rating 
class.

The rating class is one of 232 cate­
gories where one of your workers can 
be categorized in order lo determine 
his workers compensation rale. A com­
mon category in our industry is Sheet 
Metal Work. Erection, Installation or 
Repair ($16 or more per hour), Code 
55/i2, rale $9.05.

By using three years worth of these 
statistics, the WCIRB determines by 
statistical analysis what rales are nec­
essary to pay claims and insurance 
company expenses for each workers 
compensation class. For example, in 
the rate class 5542 mentioned above, 
the rate as ol 1/1/86 was $6.66. As of 
7/1 /87, that rate had climbed to $9.05, 
almost a 36 percent increase in a year 
and a half.

By contrast, the rate for roofers on 
1/1/86 was $30.33. By 7/1/87. il was 
$33.85 and had increased only a little 
less than 12 percent during the same 
year and a half.
Are the ra les lha t the WCIRB pro- 
mulga les the m in im um  rales that 
an  Insurance company can charge 
fo r workers compensation?
Yes. California is a minimum premium 
stale. Companies can charge more 
Ilian the minimum but they cannot 
charge less.

There is. however, a legal way Inr 
you lo pay less and II involves the Unit 
Statistical Report lhat we mentioned. 
Nol only is Ihal report used lo set the 
minimum rales, il is also used lo set an 
individual company's Experience Mod­
ification Factor (EMF).

If your accounl develops over 
$14,500 in premium using the mini­
mum rales, you automatically qualify 
for Experience Rating. By a set for­
mula, the WCIRB measures the num­
ber of claims you have, the claims you 
have over $2,000 and your premium.

If you are above average, your 
Experience Modification will be 1.00. 
If you art above average, your Ex­
perience Modification will lie less Ilian 
one. And if your claims are worse Ilian 
average, yoor experience Modification 
will be greater Ilian one.
So the Experience ModHicatian 
Factor can alTecJ my rales?
Very much. Lei's say lhat you have a 
$200,000 payroll ol sheet metal work­
ers in the 5542 code which charges 
$9.05 lur each $100 ol payroll. The 
minimum rale that would be devel­
oped is $18,100. II this acount had a 
number ol losses and the -Kxperience 
Modification Fador was 1.25, they 
would be diarged $18,100 x 1.25 or 
$22,625.

If (he accounl loss history was belter 
Ilian average and developed an Ex|>cr- 
ience Modification Factor ol .75, this 
account would be diarged only $13,575.

Obviously. Hie Experience Mollifica­
tion Fador is very important. To iny 
way ol thinking, il is THE most impor­
tant fador in your workers' compensa­
tion program (or several reasons:
a) You can legally pay less for your 
workers' compensation insurance 
Ilian your competitor.
b) A consistently low Experience Mod­
ification Fador means you probably 
have a good safely program and you 
are reaping the benefits ol dial pro­
gram.
c) Unlik'i dividends—which arc nol 
guaranteed—a good Experience Modi­
fication Fador at least guarantees your 
rales for Ihal year.
d) You can have some control over 
your Experience Modification Fador, 
whereas il Is very difficult lo control 
your dividend. □
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R E P O R T  T O  T H E  A L A S K A  S T A T E  L E G I S L A T U R E  
O N  W O R K E R S '  C O M P E N S A T I O N  B E N E F I T S

f r o m

U N I F I E D  F A I R B A N K S

T h i s  is t h e  f i n a l  r e p o r t  o f  t h e  S p e c i a l  T a s k  F o r c e  

f o r m e d  b y  U n i f i e d  F a i r b a n k s  t o  a d d r e s s  t h e  p r o b l e m  o f  a n  

a p p a r e n t  i n c r e a s e  i n  w o r k e r s '  c o m p e n s a t i o n  p r e m i u m  c o s t s .

T h e  T a s k  F o r c e  g r e w  o u t  o f  a n  i n f o r m a t i o n  s e m i n a r  

a t t e n d e d  b y  1 6 0  p e o p l e ,  a n d  a f o l l o w u p  s e m i n a r  a t t e n d e d  b y  h a l f  

t h a t  m a n y .  E m p h a s i s  a t  t h e  f i r s t  s e m i n a r  w a s  o n  r e c e i p t  o f  all 

i n f o r m a t i o n  t h a t  t h e  S t a t e  c o u l d  p r o v i d e ,  t o g e t h e r  w i t h  

i n f o r m a t i o n  f r o m  p r o f e s s i o n a l s  i n  e v e r y  area. A t  t h e  s e c o n d  

s e m i n a r ,  t h e  p r e l i m i n a r y  a c t i o n  a r e a s  w e r e  c r y s t a l i z e d  a n d  

d i r e c t i o n  w a s  g i v e n  t h e r e o n .  A t  t h i s  p o i n t ,  t h e  m a t t e r  w a s  

t r a n s f e r r e d  t o  t h e  T a s k  F o r c e  C o m m i t t e e  w h i c h  c o n s i s t e d  o f  24 

p e r s o n s  w h o  w e r e  e m p l o y e r s ,  l a b o r  r e p r e s e n t a t i v e s ,  h e a l t h  

p r o f e s s i o n a l s ,  r e h a b i l i t a t i o n  p r o f e s s i o n a l s ,  a n d  a t t o r n e y s  (on 

b o t h  s i d e s ) . M e e t i n g s  w e r e  h e l d  e a c h  W e d n e s d a y  a t  N o r t h  S t a r  

T e r m i n a l .  C o m m i t t e e s  w o r k e d  a n  a v e r a g e  o f  10 h o u r s  e a c h  on 

t h e i r  v a r i o u s  p r o j e c t s .  I n p u t  w a s  h a d  f r o m  a l l  m e m b e r s  o n  a l l  

r e p o r t s ,  a n d  a l l  r e c o m m e n d a t i o n s  c o n t a i n e d  h e r e i n  a r e  c o n s e n s u s  

u n l e s s  n o t e d  t o  t h e  c o n t r a r y .

O r g a n i z a t i o n a l l y ,  t h i s  s h o u l d  b e  v i e w e d  as a s u p p l e m e n t  

t o  t h e  W C C A  d r a f t  l e g i s l a t i o n  w h i c h  is n o w  b e f o r e  y o u  as SB



322. S e c t i o n s  w i l l  b e  t a k e n  i n  t h e  o r d e r  t h a t  t h e y  a r e  s e t  

f o r t h  i n  S B  322. T h e r e  a r e  s o m e  a d d i t i o n a l  r e c o m m e n d a t i o n s  

b e y o n d  w h a t  w a s  c o v e r e d  b y  t h a t  d r a f t  l e g i s l a t i o n .  S o m e  a r e  o f  

a l e g i s l a t i v e  n a t u r e ,  t h e r e  a r e  a l s o  a d m i n i s t r a t i v e  

r e c o m m e n d a t i o n s  f o r  b o t h  p r o p o s e d  r e g u l a t i o n  a n d  a c t i o n .  T h e r e  

are, f i n a l l y ,  e x e c u t i v e  r e c o m m e n d a t i o n s  w h i c h  m u s t  b e  c o n s i d e r e d  

b y  t h e  G o v e r n o r ' s  O f f i c e  i n  t h e  b u d g e t i n g  p r o c e s s .

T h e  o v e r a l l  g o a l  w a s  t o  m a k e  c h a n g e s  in t h e  w o r k e r s '  

c o m p e n s a t i o n  s y s t e m  w h i c h  w o u l d  r e d u c e  t h e  c o s t  o f  t h e  s y s t e m  as 

it is r e f l e c t e d  i n  p r e m i u m s  p a i d  b y  e m p l o y e r s .

T h e  f o r m a t  f o r  a p p r o a c h i n g  e a c h  s e c t i o n  o r  s u b j e c t  w i l l

be:

1. C o m m e n t s  a d d r e s s i n g  t h e  W C C A  p r o p o s a l  (SB 322);

2. T h e  U n i f i e d  F a i r b a n k s  r e c o m m e n d e d  a p p r o a c h ;

3. A c t i o n s  p r o p o s e d  b y  U n i f i e d  F a i r b a n k s ,  w h e t h e r  

l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  o r  e x e c u t i / e ;  and,

4. A r g u m e n t s  a n d  p r o b l e m  a r e a s  w h i c h  s h o u l d  b e  a d d r e s s e d .

I . L E G I S L A T I V E  I N T E N T

C O M M E N T S

A c c o r d i n g  t o  W C C A ,  t h i s  d o e s  n o t  a l t e r  t h e  p r e s u m p t i o n  

o f  c o m p e n s a b i l i t y ,  b u t  d o e s  i n d i c a t e  a l e g i s l a t i v e  p r e f e r e n c e  

f o r  a " p r e p o n d e r a n c e  o f  t h e  e v i d e n c e "  t e s t  t o  b e  u s e d  b y  t h e  

B o a r d  w i t h o u t  f a v o r  t o  e i t h e r  side. A d d i t i o n a l l y ,  t h e  s t a n d a r d  

o f  j u d i c i a l  r e v i e w  is t o  b e  c h a n g e d  t o  p r o v i d e  that, on



q u e s t i o n s  o f  fact, t h e  B o a r d ' s  f i n d i n g s  a r e  c o n c l u s i v e  if 

s u p p o r t e d  b y  a n y  e v i d e n c e  a t  all. W h e t h e r  t h e  c o u r t  s y s t e m  w i l l  

f i n d  a d e c l a r a t i o n  o f  l e g i s l a t i v e  i n t e n t  s u f f i c i e n t  to  c h a n g e  

t h e  s t a n d a r d  o f  j u d i c i a l  r e v i e w  is o p e n  t o  q u e s t i o n .  T h e  f i n a l  

" i n t e n t "  is  t o  r e d u c e  b e n e f i t s  t o  p e r s o n s  w i t h  r e s i d e n c e s  

o u t s i d e ,  s o  as  t o  g i v e  t h e m  a n  i n c e n t i v e  t o  g o  b a c k  to  work. 

R E C O M M E N D A T I O N

S e c t i o n s  A  a n d  C  a r e  sti .light-forward l e g i s l a t i v e  

g o a l s .  S e c t i o n  B m i g h t  b e t t e r  b e  a m e n d e d  a l o n g  t h e  l i n e s  of 

C a l i f o r n i a  W o r k e r s '  C o m p e n s a t i o n  C o de, S e c t i o n  3 2 0 2 . 5  as 

f o l l o w s :  " T h e  l e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o r k e r s '

c o m p e n s a t i o n  l a w s  m u s t  b e  f a i r l y  a n d  i m p a r t i a l l y  c o n s t r u e d  b y  

t h e  c o u r t s .  I n  p r o m o t i o n  o f  t h a t  g o al, i t  is t h e  i n t e n t i o n  o f

 i-.in d e t e r m i n i n g  t h e  c o m p e n s a b i l i t y  o f  a w o r k e r s '

c o m p e n s a t i o n  c l a i m .  P r e p o n d e r a n c e  o f  t h e  e v i d e n c e  m e a n s  s u c h  

e v i d e n c e  as, w h e n  w e i g h e d  w i t h  t h a t  o p p o s e d  t o  it, h a s  m o r e  

c o n v i n c i n g  f o r c e  a n d  a g r e a t e r  p r o b a b i l i t y  o f  tr u t h .  W h e n  

w e i g h i n g  t h e  e v i d e n c e ,  t h e  t e s t  ic. n o t  t h e  r e l a t i v e  n u m b e r  of 

w i t n e s s e s ,  b u t  t h e  r e l a t i v e  c o n v i n c i n g  f o r c e  o f  t h e  e v i d e n c e . "  

A C T I O N S  P R O P O S E D

A d o p t i o n s  o f  t h e  p r o p o s e d  l a n g u a g e  i n d i c a t e d  above. 

T h e r e  is a p r o b a b i l i t y  t h a t  m u l t i p l e  a m e n d m e n t s  m a y  b e  r e q u i s i t e  

i n  s u c h  p l a c e s  a s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  a n d  T i t l e  22.



A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e s e  h a v e  b e e n  r a i s e d  above.

II. D E P A R T M E N T  M A Y  S E T  U P  T O  S E L E C T  A N D  R E M O V E  
R E H A B I L I T A T I O N  S P E C I A L I S T S  O R  P H Y S I C I A N S

C O M M E N T S

I n  F a i r b a n k s ,  w e  f e l t  s t r o n g l y  t h a t  t h e_ _  T̂B!
, " m u s t "  o r  "w i l l "  c r e a t i n g  a m a n d a t e .  W C C A

f e e l s  t hat, p r o v i d i n g  t h e  B o a r d  w i t h  t h e  p o w e r  w i l l  b e  e n o u g h  t o

:ause t h e  t w o  a r e  n o t  m e a n t  t o  b e  a l t e r n a t i v e s .  

R E C O M M E N D A T I O N S

O u r  r e c o m m e n d a t i o n  i n  t h e  m e d i c a l  a n d  r e h a b i l i t a t i o n  

a r e a s  a r e  a d d r e s s e d  i n  t h o s e  p a r t i c u l a r  a r e a s  o f  t h i s  report.

r e c o m m e n d a t i o n  t h a t  t h e  w o r d  " m ay" b e  m a d e  m a n d a t o r y ,  a n d  

c l a r i f y i n g  t h a t  b o t h  r e h a b i l i t a t i o n  s p e c i a l i s t s  a n d  " p h y s i c i a n s "  

(as d e f i n e d  e l s e w h e r e )  a r e  to  b e  s e l e c t e d .

A C T I O N S  P R O P O S E D

S e e  above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

H o p e f u l l y ,  t h e  q u a l i f i c a t i o n s  f o r  h e a l t h  c a r e  p r o v i d e r s  

w i l l  n o t  s t r o n g l y  d i f f e r  f r o m  t h e  s t a n d a r d  o f  l i c e n s i n g ,  etc.

c a u s e  i t  t o  act. A d d i t i o n a l l y ,  1

W e  c o n c u r  w i t h  t h e  i n t e n t  o f  W C C A  in
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D.

C O M M E N T S

.Jsf W H E N  A N Y T H I N G  IS D E C L A R E D  U N C O N S T I T U T I O N A L ,  
.TMENT " S H A L L  I M M E D I A T E L Y "  D R A F T  N E W  R E G U L A T I O N S

A  d i f f e r e n t  d r a f t e r  f o r  W C C A  u s e s  t h e  m a n d a t e  " s h a l l "

a n d  a d d s  t o  i t  t h e  w o r d  I gflgf T h i s  d r a f t e r  p r o b a b l y

0
m e a n t  t o  s a y  " s h a l l  f o r t h w i t h  a d o p t  a r e p l a c e m e n t  r e g u l a t i o n  o r  

r e g u l a t i o n s " .

R E C O M M E N D A T I O N

A  g o o d  idea.

A C T I O N S  P R O P O S E D

S e e  ab o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S i n c e  t h e  D e p a r t m e n t  d o e s  n o t  h a v e  l e g a l  c o u n s e l  a n d  

t h e  r o u t e  f o r  c o o p e r a t i o n  w i t h  t h e  A t t o r n e y  G e n e r a l 's O f f i c e  is 

r a t h e r  t o r t u o u s ,  a n y  r e q u i r e m e n t  o f  i m m e d i a c y  m a y  b e  

d y s f u n c t i o n a l .

KEZSffi& F A L S E  S T A T E M E N T  O N  P R E E M P L O Y M E N T  Q U E S T I O N N A I R E

C O M M E N T S

W A I V E S  A L L  B E N E F I T S  

F i r s t ,  t h e r e  is n o  m e c h a n i s m  f o r  d e t e r m i n i n g  w h e t h e r

a n y  p a r t i c u l a r  s t a t e m e n t  is a c t u a l l y  false. Q u e s t i o n s  c o m p o s e d  

b y  i n d i v i d u a l  e m p l o y e r s  c a n  m e a n  v a r i o u s  t h i n g s .  W e l l  d e s i g n e d  

q u e s t i o n n a i r e s  c a n  e v e n  b e  s u s c e p t i b l e  of d u a l  i n t e r p r e t a t i o n s .  

S e c o n d ,  (1) is v a g u e .  I t  p r o b a b l y  s h o u l d  p r o v i d e  that, h a d  t h e
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e m p l o y e r  k n o w n  t h e  t r u e  s t a t e  of  facts, a) t h e  e m p l o y e e  w o u l d  

n o t  h a v e  b e e n  h i r e d ,  a n d  b) t h e  n o n - h i r i n g  w o u l d  h a v e  b e e n  l e g a l  

u n d e r  f e d e r a l  a n d  s t a t e  law. T h i r d ,  (2) is a g a i n  v a g u e  b e c a u s e  

a r e p r e s e n t a t i o n  o n  a p i e c e  o f  p a p e r  i n  t h e  o f f i c e  s e l d o m  c a u s e s  

a n y t h i n g .  R e f e r e n c e  s h o u l d  b e  t o  t h e  c o n d i t i o n  h i d d e n  f r o m  t h e  

e m p l o y e r  b y  t h e  m i s r e p r e s e n t a t i o n .

R E C O M M E N D A T I O N

U n i f i e d  F a i r b a n k s  a g r e e s  w i t h  t h e  i n t e n t  a n d  f e e l s  t h a t  

t h e  d r a f t i n g  s h o u l d  b e  c l e a n e d  up.

A C T I O N S  P R O P O S E D

S e e  above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  above.

V. S E C O N D  I N J U R Y  F U N D  C O N T R I B U T I O N S  A N D  R E P O R T  
T O  BE F I L E D  A N N U A L L Y

C O M M E N T S

T h e  S t a t e  r e c e i v e s  c u r r e n t l y  b o t h  d a t a  a n d  f u n d s  w i t h i n  

a s h o r t  p e r i o d  o f  t i m e  a f t e r  e a c h  c a s e  is c o n c l u d e d .  T h i s  

a m e n d m e n t  p e r m i t s  t h e  S t a t e  t o  h a v e  d a t a  c o n s o l i d a t e d  on  a 

s i n g l e  a n n u a l  r e p o r t  f r o m  e a c h  c a r r i e r .  I t  a l s o  p e r m i t s  t h e  

i n s u r a n c e  c o m p a n y  t o  e a r n  i n t e r e s t  o n  m o n e y  d u e  f o r  t h e  

i n t e r v e n i n g  t i m e  b e t w e e n  c l o s i n g  a  c a s e  a n d  t h e  a n n u a l  report.
*

R E C O M M E N D A T I O N

S i n c e  t h e  S t a t e  is u n a b l e  o r  u n w i l l i n g  t o  c o m p i l e  d a t a



f r o m  r e p o r t s  f i l e d  o n  a c a s e - b y - c a s e  b a s i s ,  t h i s  a p p e a r s  t o  b e  a 

w a y  i n  w h i c h  t h e  a n n u a l  r e p o r t s  f r o m  t h e  c a r r i e r s  c a n  b e  

s u m m a r i z e d ,  t h e r e b y  p r o v i d i n g  f o r  t h e  f i r s t  time, s o m e  d a t a  w i t h  

r e s p e c t  to, t h e  v a l i d i t y  o f  r a t e s  c h a r g e d ,  a n d  w h e r e  t h e  

p r o b l e m s  i n  t h e  a d m i n i s t r a t i o n  o f  t h e <a c t  h a p p e n e d  t o  be. W e  

j o i n  i n  t h e  r e c o m m e n d a t i o n  t o  a t t a c k  t h e  p r o b l e m .

A C T I O N S  P R O P O S E D

U n i f i e d  F a : r b a n k s  w o u l d  l i k e  t h e  S t a t e  t o  e x p l o r e  t h e  

p o s s i b i l i t y  t hat, e i t h e r  t h r o u g h  t h e  u s e  o f  a p e r s o n a l  c o m p u t e r  

o r  a c c e s s  t o  s o m e  o t h e r  c o m p u t e r  p l u s  t h e  a d d i t i o n  o f  o n e  p e r s o n

t o  t h e  s t a f f  o f  t h e  d e p a r t m e n t ,  t h e -^_ts a s  t h e y  a r e

o f  e x p e n d i t u r e ,  etc. w o u l d  b e  i n s t a n t l y  a v a i l a b l e  ;'to t h e  S t a t e  

a n d  a n y  e m p l o y e r  o r  a g e n c y  r e q u e s t i n g  t h e  i n f o r m a t i o n .  I t  is 

m o s t  l i k e l y  t h a t  t h e  c o s t  t o  t h e  S t a t e  o f  a c o m p u t e r ,  its 

p r o g r a m i n g ,  a n d  a p e r s o n  t o  o p e r a t e  it, a t  l e a s t  o n  a p a r t - t i m e

ba s i s ,  w o u l d  b e  l e s s  t h a n  t h e  i n t e r e s t  l o s t  b y  p r o v i d i n g  the: 

d e l a y  i n  p a y m e n t  b y  t h e  c a r r i e r s ,  j

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  S t a t e  D e p a r t m e n t  o f  I n s u r a n c e  a n d  t h e  S t a t e  

D e p a r t m e n t  o f  W o r k e r s ’ C o m p e n s a t i o n  a r e  b o t h  u n a b l e  t o  p r o d u c e  

s t a t i s t i c s  i n d i c a t i n g  t h e  b a s i s  f o r  p r e m i u m s  o r  t h e  d i s p o s i t i o n  

o f  m o n i e s  p a i d  out.



C O M M E N T S

U n i f i e d  F a i r b a n k s  a g r e e s  t h a t  r e h a b i l i t a t i o n  s h o u l d  b e  

v o l u n t a r y  w i t h  t h e  e m p l o y e e ,  firid 'no e v i d e n c e  f r o m  a n y

s o u r c e  w h i c h  i n d i c a t e s  t h e  l a w  w h i c h  h a s  b e e n  p r o p o s e d  w i l l

••">••'• :•• . . •-. • . _• ■ ,  •-•,••:• :•-.•• .   .
r e d u c e  t h e  c o s t  o f  w o r k e r s '  c o m p e n s a t i o n .  W e  h a v e  r e p e a t e d l y

s o u g h t  f a c t s  f r o m  t h e  S t a t e  g o v e r n m e n t  i n d i c a t i n g  w h a t  s e g m e n t

o r  s e g m e n t s  o f  a w o r k e r s '  c o m p e n s a t i o n  s y s t e m  h a d  b e e n  c a u s i n g

t h e  g r e a t e s t  i n c r e a s e  in  cost. A b s o l u t e l y  n o  i n f o r m a t i o n  h a s

b e e n  f o r t h c o m i n g ,  a l t h o u g h  w e  h a v e  b e e n  a b l e  t o  o b t a i n  t h e  s a m e

i n f o r m a t i o n  f r o m  o t h e r  s t a t e s  w i t h  a t e l e p h o n e  call. I n  short,

a l l  w e  k n o w  is t h a t  t h e r e  is a s e r i o u s  p r o b l e m  w i t h  t h e  c o s t  o f

t h e  s y s t e m .  H o w e v e r ,  n o  o n e  i n  o u r  S t a t e  D i v i s i o n  o f  I n s u r a n c e

h a s  b e e n  a b l e  t o  i d e n t i f y  w h e r e  t h e  p r o b l e m  lies. W e  f i r m l y

b e l i e v e  t h a t  it  is w r o n g  t o  l e g i s l a t e  w h e n  n o  o n e  h a s  y e t

identified where the problem lies.

j  t h a t  t h e  c o s t  o f  t h e  s y s t e m  m a y  b e  i n c r e a s e d  b y  t h e  p r o p o s e d

I S h a n q e sf £v T h e r e  h a v e  b e e n  n o  r e g u l a t i o n s  a d o p t e d  t o  p u t  i n t ofBSSSam cSffi 133
e f f e c t  t h e  r e h a b i l i t a t i o n  s y s t e m  t h a t  is p r e s e n t l y  i n  t h e  law. 

W e  t h e r e f o r e  d o  n o t  k n o w  h o w  t h e  p r e s e n t l y  e x i s t i n g  s y s t e m  w i l l  

w o r k  o r  w h a t  i t s  c o s t s  w i l l  be. W e  a r e  t h e r e f o r e  r e l u c t a n t  t o  

c h a n g e  f o r  t h e  s a k e  o f  c h a n g e .

V I .  R E H A B I L I T A T I O N



R E C O M M E N D A T I O N

A. I N E F F E C T I V E  W O R K  B Y  S T A T E  A G E N C I E S , D i v i s i o n  o f  I n s u r a n c e :

M u c h  o f  t h e  b l a m e  f o r  t h e  i n c r e a s e d  c o s t  o f  t h e  

w o r k e r s '  c o m p e n s a t i o n  s y s t e m  h a s  b e e n  p l a c e d  o n  v o c a t i o n a l  

r e h a b i l i t a t i o n .  H o w e v e r ,  t h e  D i v i s i o n  o f  I n s u r a n c e  h a s  

a b s o l u t e l y  n o  i n f o r m a t i o n  a v a i l a b l e  t o  a n y o n e  c o n c e r n i n g  t h e  

c o s t s  o f  v o c a t i o n a l  r e h a b i l i t a t i o n  o r  o f  a n y  o t h e r  w o r k e r s 1 

c o m p e n s a t i o n  b e n e f i t  f o r  t h a t  m a t t e r .  N o n e t h e l e s s ,  t h e  D i v i s i o n  

c o n t i n u e s  t o  a p p r o v e  r a t e  i n c r e a s e s  f o r  w o r k e r s 1 c o m p e n s a t i o n  

i n s u r a n c e ,  a n d  a p o r t i o n  o f  t h e  r e s p o n s i b i l i t y  g e t s  p l a c e d  o n  a 

" v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  w h i c h  is t o o  l i b e r a l l y  

i n t e r p r e t e d . "  T h e  l a s t  i n c r e a s e  w a s  g r a n t e d  w i t h o u t  t h e  

p r e p a r a t i o n  o f  a n y  f i n d i n g s  o f  f a c t  a n d  w i t h o u t  t h e  p r e s e n t a t i o n  

o f  a n y  s p e c i f i c  i n f o r m a t i o n  t o  t h o s e  in  t h i s  S t a t e  w h o  a r e

W h e n  f u t u r e  r a t e  i n c r e a s e s  a r e  s u g g e s t e d ,  f a c t s  a n d  f i g u r e s  w i l l  

b e  a v a i l a b l e  t o  i n d i c a t e  w h e r e  t h e  c o s t  i n c r e a s e  is c o m i n g  from.

B. I N E F F E C T I V E  W O R K  B Y  S T A T E  A G E N C I E S ,  W o r k e r s ’ C o m p e n s a t i o n  

Bo a r d :

P e r h a p s  d u e  t o  l a c k  o f  f u n d i n g  a n d  staff, t h e  

D e p a r t m e n t  o f  W o r k e r s ' C o m p e n s a t i o n  h a s  s e r i o u s l y  f a l t e r e d  in 

it s  o b l i g a t i o n  t o  a d m i n i s t e r  t h e  e x i s t i n g  v o c a t i o n a l
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r e h a b i l i t a t i o n  law. O v e r  f i v e  a n d  a h a l f  y e a r s  h a v e  p a s s e d  

w i t h o u t  t h e  p r o m u l g a t i o n  o f  a s i n g l e  r u l e  or  r e g u l a t i o n  b y  t h e  

B o a r d  t o  g o v e r n  p r o c e d u r e s  u n d e r  t h e  l a w  w h i c h  w e n t  i n t o  e f f e c t  

o n  J u l y  1, 1 982. T h e  p r e s e n t  l a w  h a s  n e v e r  b e e n  g i v e n  a c h a n c e  

t o  w o r k  a n d  w e  f i n d  i t  c u r i o u s  a n d  t h e  L e g i s l a t u r e  n o w  s t a n d s  

r e a d y  t o  c a s t  it as i d e .  We s u g g e s t  t h e  l e g i s l a t u r e  t a k e  

w h a t e v e r  s t e p s  a r e  n e c e s s a r y  t o  i m m e d i a t e l y  s e c u r e  t h e

p r o m u l g a t i o n  o f  a d m i n i s t r a t i v e  r u l e s  a n d  r e g u l a t i o n s  b y  t h e

T w o  g o o d  e x a m p l e s  o f  w h a t  h a s  h a p p e n e d  as t h e  p r e s e n t  

s y s t e m  h a s  s t r u g g l e d  w i t h o u t  t h e  b e n e f i t  o f  a d m i n i s t r a t i v e  

rul e s :

1. W e  s u s p e c t  a m a j o r  p o r t i o n  o f  a n y  i n c r e a s e d  c o s t  of 

v o c a t i o n a l  r e h a b i l i t a t i o n  is in t h e  p a y m e n t  o f  t e m p o r a r y  

b e n e f i t s  t o  i n j u r e d  w o r k e r s  w h i l e  t h e y  w a i t  f o r  t h e  v o c a t i o n a l  

p r o c e s s  t o  b e  c o m p l e t e d .  T h e  s y s t e m  i n  F a i r b a n k s  h a s  w o r k e d  

v e r y  s l o w l y  w i t h o u t  t h e  r u l e s  a n d  r e g u l a t i o n s  n e e d e d .  A s  a 

r e s u l t ,

b e n e f i t s . R a t h e r  t h a n  d e p r i v e  i n j u r e d  w o r k e r s  o f  t e m p o r a r y

b e n e f i t s  d u r i n g  v o c a t i o n a l  r e h a b i l i t a t i o n ,  w h i c h  w e  t h i n k  is a

w o r t h w h i l e  b e n e f i t , . w e  s u g g e s t  t h e  B o a r d  s t r e a m l i n e  t h e ; s y s t e m

;with t h e  p r o m u l g a t i o n  o f  r u l e s  a n d  t h a t  t h e  e x i s t i n g  l a w  b e
  >;  '

;ned u p  t o  p r o v i d e  c e r t a i n  s p e c i f i c  t i m e  l i m i t a t i o n s  f o r

•st e p  o f  the, p r o c e s s . T h i s  is  t h e  m a i n  t h r u s t  o f  o u r



s u g g e s t e d  c h a n g e s  in t h e  e x i s t i n g  law.

«n

I n i s u r a t b r .  i A t  p r e s e n t ,  i

 mu I,-.,    ..... :— — ttH. T h i s  a l l o w s  a m a x i m u m  o f  t h r e e

r e h a b i l i t a t i o n  c o n f e r e n c e s .  W i t h o u t  t i m e l y  r e h a b i l i t a t i o n  

c o n f e r e n c e s  a v a i l a b l e  t o  a l l  p a r t i e s ,  i n c r e a s e d  c o s t s  o f  

c o n t i n u i n g  t e m p o r a r y  b e n e f i t s  h a v e  r e s u l t e d .  It is o b v i o u s ,  if 

w e  i n t e n d  t o  r e d u c e  c o s t s ,  a d d i t i o n a l  s t a f f  a r e  r e q u i r e d .

C. L E G I S L A T I V E  T A S K  F O R C E

W e  b e l i e v e  t h e  L e g i s l a t u r e  s h o u l d  f o r m  a t a s k  f o r c e  t o  

k e e p  t h e  e x i s t i n g  v o c a t i o n a l ' r e h a b i l i t a t i o n  s y s t e m  m o v i n g :  T h e

g r o u p  s h o u l d  h a v e  r e p r e s e n t a t i v e s  o f  a l l  m a j o r  p a r t i c i p a n t s  in 

t h e  s y s t e m .  T h e  i n f o r m a t i o n  n e e d e d  f r o m  t h e  D i v i s i o n  o f  

I n s u r a n c e  c o u l d  b e  p u r s u e d ,  e n f o r c e m e n t  of  t h e  B o a r d ' s  

o b l i g a t i o n  t o  p r o m u l g a t e  r u l e s  a n d  r e g u l a t i o n s  w o u l d  b e  

e n h a n c e d ,  a n d  p r o p o s e d  c h a n g e s  i n  t h e  l a w  a n d  r e g u l a t i o n s  c o u l d  

b e  g e n e r a t e d .

D. S E C O N D  I N J U R Y  F U N D / T E M P O R A R Y  P A R T I A L  D I S A B I L I T Y

O u r  c o m m i t t e e  b e l i e v e s  o n e  o f

t o  r e h i r e
I ■ BMHMBnHBKS'j,,. ^

i n j u r e d  w o r k e r s .  ' ■? T h e  p r e s e n t  S e c o n d  I n j u r y  F u n d  d o e s  n o t h i n g  t o

. ,  , ,  . _  u  .. -  •. - •; •*- - - •- • - - —    "  '
p r o v i d e  t h i s  e n c o u r a g e m e n t  a s  c o v e r a g e  b e g i n s  o n l y  a f t e r  10 4 /

w e e k s  o f  d i s a b i l i t y .  W e  s u g g e s t  t h e  p e r i o d  o f  c o v e r a g e  b e

^ y ^ e d v i c e d ; ' t o  m a k e  i t  p o s s i b l e  f o r  i n j u r e d  w o r k e r s '  t o
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A C T I O N S  P R O P O S E D

I n  o r d e r  t o  k e e p  in l i n e  w i t h  t h e  W C C A  r e c o m m e n d a t i o n ,  

w e  p r o p o s e  t h a t  t h e  s t a t u t o r y  l a n g u a g e  b e  as f o llows:

} 2 3 3 0 . 0 4 1 . i R e h a b i l i t a t i o n  o f  i n j u r e d  w o r k e r s .
35555b BbV

r e t u r n  m o r e  r a p i d l y  t o  t h e  w o r k  force. A  f u r t h e r  e n c o u r a g e m e n t

(a) T h e  b o a r d  s h a l l  s e l e c t  a n d  e m p l o y  a r e e m p l o y m e n t  
s e r v i c e s  a d m i n i s t r a t o r  w h o  is a q u a l i f i e d  r e h a b i l i t a t i o n  
s p e c i a l i s t .  T h e  b o a r d  "s£.a3L»& a u t h o r i z e  t h e  r e h a b i l i t a t i o n  
a d m i n i s t r a t o r  t o  s e l e c t  a n d  e m p l o y  s u f f i c i e n t  r e h a b i l i t a t i o n  
s t a f f
a n d  a n a l y z e  s t a t i s t i c a l  data.- T h e  r e e m p l o y m e n t  s e r v i c e s  
a d m i n i s t r a t o r  is in t h e  p a r t i a l l y  e x e m p t  s e r v i c e  u n d e r  A S  
3 9 . 2 5 . 1 2 0 .

(b) T h e  r e e m p l o y m e n t  s e r v i c e s  a d m i n i s t r a t o r  s h a l l  p e r f o r m  
t h e  f o l l o w i n g  f u n c t i o n s :

1. e n f o r c e  r e g u l a t i o n s  a d o p t e d  b y  t h e  b o a r d  t o  
i m p l e m e n t  t h i s  s e c t i o n ;

2. r e c o m m e n d  r e g u l a t i o n s  f o r  a d o p t i o n  b y  t h e  b o a r d  
t h a t  e s t a b l i s h  p e r f o r m a n c e  a n d  r e p o r t i n g  c r i t e r i a  
f o r  r e h a b i l i t a t i o n  s p e c i a l i s t s ?

3. e n f o r c e  t h e  q u a l i t y  a n d  e f f e c t i v e n e s s  o f  
r e e m p l o y m e n t  b e n e f i t s  p r o v i d e d  f o r  u n d e r  t h i s  
s e c t i o n ;

4. r e v i e w  o n  a n  a n n u a l  b a s i s  t h e  p e r f o r m a n c e  o f  
r e h a b i l i t a t i o n  s p e c i a l i s t s  t o  d e t e r m i n e  c o n t i n u e d  
e l i g i b i l i t y  f o r  d e l i v e r y  o f  r e h a b i l i t a t i o n  
s e r v i c e s  ?

5. s u b m i t  t o  t h e  d e p a r t m e n t ,  o n  o r  b e f o r e  J a n u a r y  1 s t  
o f  e a c h  year, a r e p o r t  o f  r e e m p l o y m e n t  b e n e f i t s  
p r o v i d e d  u n d e r  t h i s  s e c t i o n  f o r  t h e  p r e v i o u s  
f i s c a l  y e a r ?  t h e  r e p o r t  m u s t  i n c l u d e  a g e n e r a l  
s e c t i o n  a n d  s e c t i o n s  r e l a t e d  t o  e a c h
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r e h a b i l i t a t i o n  s p e c i a l i s t  u s e d  u n d e r  t h i s  s e c t i o n ?  
t h e  r e p o r t  m u s t  a l s o  i n c l u d e  f o r  e a c h  s e c t i o n  a 
s t a t i s t i c a l  s u m m a r y  o f  a l l  r e h a b i l i t a t i o n  cases, 
i n c l u d i n g

A. t h e  e s t i m a t e d  a n d  a c t u a l  c o s t  o f  e a c h  
a c t i v e  r e h a b i l i t a t i o n  p l a n ;

B. t h e  e s t i m a t e d  a n d  a c t u a l  t i m e  o f  e a c h  
r e h a b i l i t a t i o n  p l a n ;

C. a s t a t u s  r e p o r t  o n  a l l  i n d i v i d u a l s  
c o m p l e t i n g  o r  t e r m i n a t i n g  a r e e m p l o y m e n t  s e r v i c e s  
p r o g r a m  i n c l u d i n g  a r e t u r n  t o  w o r k  d a te; a n d

D. t h e  c o s t  o f  r e e m p l o y m e n t  s e r v i c e s ?
6. m a i n t a i n  a l i s t  o f  r e h a b i l i t a t i o n  s p e c i a l i s t s  w h o  

m e e t  t h e  q u a l i f i c a t i o n s  e s t a b l i s h e d  u n d e r  t h i s  
s e c t i o n ?  a n d

7. p r o m o t e  a w a r e n e s s  a m o n g  p h y s i c i a n s ,  a d j u s t o r s ,  
i n j u r e d  w o r k e r s ,  e m p l o y e r s ,  e m p l o y e e s ,  a t t o r n e y s ,  
t r a i n i n g  p r o v i d e r s ,  a n d  r e h a b i l i t a t i o n  s p e c i a l i s t s  
o f  t h e  r e e m p l o y m e n t  p r o g r a m  e s t a b l i s h e d  in t h i s  
s u b s e c t i o n .

« i iP'i ,58V ' ^frftt * ijL
(c) I f  a n  e m p l o y e e  s u f f e r s  a c o m p e n s a b l e  i n j u r y r t h a t w

f
 p r e c l u d e s  r e t u r n  to  t h e  j o b  a t  t h e  t i m e  o f  i n j u r y ?  w i t h i n  30 
d a ys, t h e  p h y s i c i a n  m u s t  n o t i f y  t h e  e m p l o y e r  w h e t h e r  t h e  c l i e n t  
is c a p a b l e  o f  p e r f o r m i n g  m o d i f i e d  w o r k .  M o d i f i e d  w o r k  is 
a v a i l a b l e  a t  a r e d u c e d  w a g e  a n d  t h e  e m p l o y e e  r e f u s e s  to  a c c e p t  
t h i s  w o r k ,  t h e  e m p l o y e e ' s  b e n e f i t s  s h a l l  b e  c h a n g e d  t o  TPD. T h e  
e m p l o y e e  s h a l l  b e  f u l l y  e v a l u a t e d  f o r  p a r t i c i p a t i o n  in 
pll r e h a b i l i t a t i o n  s e r v i c e s  w i t h i n  60 d a y s  a f t e r  t h e  d a t e  of
i n j u r y .  A  f u l l  e v a l u a t i o n  s h a l l  b e  p e r f o r m e d  b y  a q u a l i f i e d  
r e h a b i l i t a t i o n  s p e c i a l i s t  s e l e c t e d  b y  t h e  e m p l o y e r  w i t h i n  30 
d a y s  o f  r e f e r r a l .  If, in  t h e  o p i n i o n  o f  t h e  q u a l i f i e d  
r e h a b i l i t a t i o n  s p e c i a l i s t ,  t h e  m e d i c a l ,  p h y s i c a l ,  o r  e m o t i o n a l  
s t a t e  o f  t h e  e m p l o y e e  p r e c l u d e s  a f u l l  e v a l u a t i o n ,  t h e  
r e h a b i l i t a t i o n  s p e c i a l i s t  s h a l l  p r e p a r e  a p r e l i m i n a r y  
e v a l u a t i o n .  A  p r e l i m i n a r y  e v a l u a t i o n  s h a l l  i n c l u d e  t h e  r e a s o n s  

kjM w h y  a f u l l  e v a l u a t i o n  c a n n o t  b e  m a d e ,  a n  o p i n i o n  as t o  w h e n  t h e  
k|| e m p l o y e e  w i l l  b e  e l i g i b l e  f o r  a f u l l  e v a l u a t i o n ,  a n d  a n y

i n f o r m a t i o n  t h a t  w o u l d  b e  i n c l u d e d  in  a f u l l  e v a l u a t i o n  t h a t  c a n  
ll̂ ll b e  d e t e r m i n e d  a n d  r e p o r t e d  b y  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  at  

t h e  t i m e  o f  t h e  p r e l i m i n a r y  e v a l u a t i o n .  I f  t h e  e m p l o y e r  d o e s  
n o t  t i m e l y  s c h e d u l e  a n  e v a l u a t i o n  u n d e r  t h i s  s u b s e c t i o n ,  t h e  

j p  r e e m p l o y m e n t  s e r v i c e s  a d m i n i s t r a t o r  s h a l l  r e t a i n  a q u a l i f i e d  
m  r e h a b i l i t a t i o n  s p e c i a l i s t  t o  p e r f o r m  t h e  e v a l u a t i o n .  T h e  
[ e m p l o y e r  s h a l l  p a y  t h e  r e a s o n a b l e  c o s t s  o f  a n  e v a l u a t i o n  u n d e r  

t h i s  s u b s e c t i o n .  T o  f a c i l i t a t e  this, t h e  b o a r d  m a y  r e q u i r e  a 
1 1;, r e h a b i l i t a t i o n  p r o f e s s i o n a l  t o  w o r k  w i t h  t h e  i n d e p e n d e n t

m u l t i p l e  d i s c i p l i n e  p a n e l  o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  r e f e r r e d  
,;' M t o  i n  A S  23 . 3 0. 095 (k) .
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(d) A  f u l l  e v a l u a t i o n  b y  a q u a l i f i e d  r e h a b i l i t a t i o n  
s p e c i a l i s t  s h a l l  i n c l u d e  a d e t e r m i n a t i o n  w h e t h e r  r e h a b i l i t a t i o n  
s e r v i c e s  a r e  n e c e s s a r y .

> ■ V j'-;

(e) A n  e m p l o y e e  is n o t  e l i g i b l e  f o r  r e e m p l o y m e n t  b e n e f i t s
if

(1) t h e  e m p l o y e r  o f f e r s  e m p l o y m e n t  w i t h i n  t h e  
e m p l o y e e ' ^ p h y s i c a l  c a p a c i t i e s  a t  a w a g e  e q u i v a l e n t  t o  
a t  l e a s t  60 p e r c e n t  o f  t h e  w o r k e r ' s  g r o s s  h o u r l y  w a g e s  
a t  t h e  t i m e  o f  i n j u r y  a n d  t h e  e m p l o y m e n t  p r e p a r e s  t h e  
e m p l o y e e  t o  b e  e m p l o y a b l e  in  o t h e r  j o b s  t h a t  e x i s t  in 
t h e  l a b o r  m a r k e t ;  o r
(2) t h e  e m p l o y e e  h a s  b e e n  p r e v i o u s l y  r e h a b i l i t a t e d  in 
a f o r m e r  w o r k e r s '  c o m p e n s a t i o n  c l a i m  a n d  r e t u r n e d  t o  
w o r k  in t h e  s a m e  o r  s i m i l a r  o c c u p a t i o n  i n  t e r m s  of 
p h y s i c a l  d e m a n d s ;

(f) R e f u s a l  b y  a n  i n j u r e d  e m p l o y e e  t o  p a r t i c i p a t e  in  an  
^ v a l u a t i o n  r e s u l t s  i n  f o r f e i t u r e  o f  d i s a b i l i t y  c o m p e n s a t i o n  f o r  
J t h e  p e r i o d  t h e  r e f u s a l  c o n t i n u e s .  T h e  r e e m p l o y m e n t  s e r v i c e s
| a d m i n i s t r a t o r  s h a l l  f i n d  t h a t  a n  e m p l o y e e  r e f u s e d  t o  p a r t i c i p a t e  
f|in a n  e v a l u a t i o n  if t h e  e m p l o y e e  f a i l s  t o  c o o p e r a t e  w i t h  t h e
‘ r e h a b i l i t a t i o n  p r o v i d e r  as o u t l i n e d  in  t h e  r e g u l a t i o n s .

-• : I

(g) A f t e r  t h e  e v a l u a t i o n  is c o m p l e t e d ,  t h e  e m p l o y e e  m u s t  
i l ect in w r i t i n g  to  t h e  r e e m p l o y m e n t  s e r v i c e s  a d m i n i s t r a t o r

j; w i t h i n  14 d a y s  w h e t h e r  o r  n o t  t o  p a r t i c i p a t e  i n  f u r t h e r  
{ ^ r e h a b i l i t a t i o n  s e r v i c e s .

(h) T h e  e m p l o y e e ' s  e l e c t i o n  n o t  t o  p a r t i c i p a t e  in 
r e h a b i l i t a t i o n  s e r v i c e s  is final, p r o v i d e d ,  h o w e v e r ,  t h a t  t h e  
e m p l o y e e  s h a l l  h a v e  t h e  o p t i o n  w i t h i n  30 d a y s  o f  t h e  n o t i c e

.■ u n d e r  s u b s e c t i o n  (g) t o  n o t i f y  t h e  a d m i n i s t r a t o r  in w r i t i n g  t h a t  
|fhe n o w  w i s h e s  t o  p a r t i c i p a t e  i n  r e h a b i l i t a t i o n  s e r v i c e s .

j; ":i
(i) A f t e r  t h e  e m p l o y e e  h a s  e l e c t e d  t o  p a r t i c i p a t e  in 

| : y o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  f o r  w h i c h  h e  is e l i g i b l e ,  t h e  
| v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l o r  w i l l ,  w i t h i n  90 days, s u b m i t

ia v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  t o  c o n c e r n e d  p a r t i e s  i n c l u d i n g  
.the r e e m p l o y m e n t  s e r v i c e s  a d m i n i s t r a t o r  w h i c h  w i l l  e n a b l e  t h e  

j e m p l o y e e  t o  r e t u r n  t o  s u i t a b l e  g a i n f u l  e m p l o y m e n t .  A  
r e h a b i l i t a t i o n  p l a n  m a y  c o n s i s t  of  a n y  o f  t h e  f o l l o w i n g ;  

ffhowever, if t h e  e m p l o y e e  c a n  b e  r e s t o r e d  t o  s u i t a b l e  g a i n f u l  
1 e m p l o y m e n t  w i t h  r e h a b i l i t a t i o n  p l a n s  o f  h i g h e r  p r e f e r e n c e ,  t h e n  

a r e h a b i l i t a t i o n  p l a n  o f  a l o w e r  p r e f e r e n c e  n e e d  n o t  b e  o f f e r e d  
||py t h e  e m p l o y e r .  T h e  o r d e r  o f  p r e f e r e n c e  f o r  r e h a b i l i t a t i o n  
p l a n s  is r e t u r n  t o  w o r k

(1) w i t h  t h e  s a m e  e m p l o y e r  a t  t h e  s a m e  o r  m o d i f i e d  j o b  asH
\HM W  _14_



a t  t h e  t i m e  o f  i n j ury;
w i t h  t h e  s a m e  e m p l o y e r  a t  a n e w  j o b  u s i n g  t r a n s f e r r a b l e  
s k i l l s ?
w i t h  a n e w  e m p l o y e r  a t  t h e  s a m e  o r  m o d i f i e d  job? 
w i t h  a  n e w  e m p l o y e r  in  a  n e w  j o b  u s i n g  t r a n s f e r r a b l e  
s k i l l s ?
t h r o u g h  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  a c q u i r i n g
n e w  s k i l l s  t h r o u g h  o n - t h e - j o b  t r a i n i n g ?
a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  a c q u i r i n g
n e w  s k i l l s  t h r o u g h  v o c a t i o n a l  t r a i n i n g ?
a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  a c q u i r i n g
n e w  s k i l l s  t h r o u g h  a c a d e m i c  t r a i n i n g ?
i n  s e l f  e m p l o y m e n t ;  a n d
t h r o u g h  d i r e c t  p l a c e m e n t  in a n  u n r e l a t e d  j o b  n o t  u s i n g  
t r a n s f e r r a b l e  w o r k  s k i l l s .

1 d o y m e n t  p l a n  m u s t  i n c l u d e  t h e  f o l l o w i n g :
a n  o c c u p a t i o n a l  g o a l  i n  t h e  l a b o r  m a r k e t ?  
a  p l a n  t o  a c q u i r e  t h e  o c c u p a t i o n a l  s k i l l s  t o  b e  
e m p l o y a b l e ?
t h e  c o s t  e s t i m a t e  o f  t h e  r e e m p l o y m e n t  plan, i n c l u d i n g

t h e  e s t i m a t e d  l e n g t h  o f  t i m e  t h a t  t h e  p l a n  w i l l  t a ke?
t h e  d a t e  t h e  p l a n  w i l l  c o m m e n c e ?  a n d
t h e  t i m e  o f  m e d i c a l  s t a b i l i t y  as p r o v i d e d  b y  t h e

(j) T h e  e m p l o y e e ,  r e h a b i l i t a t i o n  s p e c i a l i s t ,  a n d  t h e  
e m p l o y e r  s h a l l  s i g n  t h e  r e e m p l o y m e n t  s e r v i c e s  plan.

(k) A f t e r  t h e  i n j u r e d  w o r k e r  h a s  e l e c t e d  t o  p a r t i c i p a t e  in 
r e e m p l o y m e n t  b e n e f i t s ,  n o n c o o p e r a t i o n  b y  t h e  w o r k e r  s h a l l  r e s u l t  
i n  t h e  t e r m i n a t i o n  o f  r e e m p l o y m e n t  b e n e f i t s  o n  t h e  d a t e  of  
n o n c o o p e r a t i o n .  E m p l o y e e  s h a l l  h a v e  t h e  r i g h t  o f  r e v i e w  b y  t h e  
b o a r d .  N o n c o o p e r a t i o n  m e a n s  f a i l u r e  to:

(1) k e e p  a p p o i n t m e n t s ;
(2) m a i n t a i n  a v e r a g e  g r a d e s ?
(3) a t t e n d  d e s i g n a t e d  p r o g r a m s ?
(4) m a i n t a i n  c o n t a c t  w i t h  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t ?
(5) c o o p e r a t e  w i t h  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  in 

d e v e l o p i n g  a r e e m p l o y m e n t  p l a n  a n d  p a r t i c i p a t i n g  in 
a c t i v i t i e s  r e l a t i n g  t o  r e e m p l o y a b i l i t y  on a f u l l - t i m e  
b a s i s ?

(6) c o m p l y  w i t h  t h e  e m p l o y e e ' s  r e s p o n s i b i l i t i e s  o u t l i n e d  in 
t h e  r e e m p l o y m e n t  p l a n ?  o r

(7) p a r t i c i p a t e  in a n y  p l a n n e d  r e e m p l o y m e n t  a c t i v i t y  as 
d e t e r m i n e d  b y  t h e  r e e m p l o y m e n t  s e r v i c e s  a d m i n i s t r a t o r .

p r o v i d e r  fees; t h e  a m o u n t  o f  t u i t i o n ,  books, t o o l s ,  a n d  
s u p p l i e s ;  t r a n s p o s i t i o n ;  t e m p o r a r y  l o d g i n g ;  o r  j o b  
m o d i f i c a t i o n  d e v i c e s ?

d o c t o r
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(1) R e e m p l o y m e n t  b e n e f i t s  m a y  n o t  e x t e n d  p a s t  t w o  y e a r s  M  
f r o m  d a t e  o f  p l a n  a c c e p t a n c e ,  a t  w h i c h  t i m e  t h e  b e n e f i t s  e x p i r e  
e x c e p t  a t  t h e  d i s c r e t i o n  o f  t h e  e m p l o y e r .  J f P

(m) I f  t h e  e m p l o y e r  a n d  e m p l o y e e  f a i l  t o  a g r e e  in w r i t i n g  
o n  t h e  s u b m i t t e d  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  w i t h i n  14 days, 
t h e  e m p l o y e e  s h a l l  s u b m i t  a n  a l t e r n a t i v e  p l a n  t o  t h e  
r e h a b i l i t a t i o n  w i t h i n  a n  a d d i t i o n a l  14 days. In  t h e  e v e n t  o f  a 
d i s p u t e ,  t h e  r e e m p l o y m e n t  s e r v i c e s  a d m i n i s t r a t o r  o r  h i s  s t a f f  
m a y  e i t h e r  w r i t e  a  d e c i s i o n  o r  s c h e d u l e  a f o r m a l  r e h a b i l i t a t i o n  
c o n f e r e n c e  t o  b e  h e l d  w i t h i n  10 d a y s  o f  r e c e i p t  of  t h e  
a l t e r n a t i v e  p l a n .  I f  a h e a r i n g  is h e ld, a d e c i s i o n  as t o  t h e  
a p p r o p r i a t e  p l a n  s h a l l  b e  i s s u e d  w i t h  10 d a y s  a f t e r  t h e  
h e a r i n g .  T h e  r e e m p l o y m e n t  s e r v i c e s  a d m i n i s t r a t o r ' s  d e c i s i o n  is 
b i n d i n g  u n l e s s  a p a r t y  s e e k s  r e v i e w  o f  t h e  d e c i s i o n  b y  
r e q u e s t i n g  a h e a r i n g  w i t h  t h e  B o a r d  i n  a c c o r d a n c e  w i t h  A S  
2 3 . 3 0 . 1 1 0 .  T h e  r e e m p l o y m e n t  p l a n  s h a l l  b e  i n i t i a t e d  w h e n  t h e  
e m p l o y e e  is  c o n s i d e r e d  p h y s i c a l l y  a b l e  t o  e n g a g e  in  t h e  p l a n  b y  
t h e  e m p l o y e r ' s  p h y s i c i a n .

(n) A  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  m a y  n o t  e x c e e d  u p  t o  
37 t r a i n i n g  w e e k s ,  e x c e p t  t h a t  t h e  r e e m p l o y m e n t  s e r v i c e s  
a d m i n i s t r a t o r  m a y  o r d e r  a p l a n  u p  t o  a n  a d d i t i o n a l  37 
w e e k s .  T h i s  s u b s e c t i o n  d o e s  n o t  p r o h i b i t  a n  e m p l o y e r  o r  
f r o m  p r o v i d i n g  e x t e n d e d  v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  o n  
v o l u n t a r y  b a s i s .  I f  r e h a b i l i t a t i o n  r e q u i r e s  r e s i d e n c e  a w a y  
t h e  e m p l o y e e ' s  c u s t o m a r y  r e s i d e n c e ,  r e a s o n a b l e  c o s t  o f  boa r d ,  
l o d g i n g ,  a n d  t r a v e l  s h a l l  b e  p a i d  b y  t h e  e m p l o y e r .  T h e  e: 
s h a l l  p a y  a l l  c o s t s  o f  t h e  r e h a b i l i t a t i o n  p l a n  u n d e r  t h i s  
s e c t i o n .  T h e s e  m o n i e s  s h a l l  o n l y  b e  p a i d  if t h e  e m p l o y e e  
p a r t i c i p a t e s  i n  its r e h a b i l i t a t i o n  p l a n .  T e m p o r a r y  d i s a b i l i  
u n d e r  A S  2 3 . 3 0 . 1 8 5  o r  A S  2 3 . 3 0 . 2 0 0  s h a l l  b e  p a i d  t h r o u g h o u t  
r e h a b i l i t a t i o n  p r o c e s s  a t  t h e  f o l l o w i n g  rate:

(1) 8 0 %  o f  t h e  e m p l o y e e s  s p e n d a b l e  w e e k l y  w a g e s  f o r  t h e
f i r s t  37 w e e k s ,  a n d  t h e r e a f t e r

(2) 7 0 %  o f  t h e  e m p l o y e e s  s p e n d a b l e  w e e k l y  w a g e s  u n t
c o m p l e t i o n  o r  t e r m i n a t i o n  o f  t h e  p l an.

A  p e r m a n e n t  i m p a i r m e n t  b e n e f i t  r e m a i n i n g  u n p a i d  u p o n  t h e  
c o m p l e t i o n  o r  t e r m i n a t i o n  o f  t h e  p l a n  s h a l l  b e  p a i d  t o  
e m p l o y e e  i n  a s i n g l e  l u m p  sum.

(o) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  s u i t a b l e  g a i n f u l  Jfe 
e m p l o y m e n t  m e a n s  e m p l o y m e n t  t h a t  is r e a s o n a b l y  a t t a i n a b l e  J n y t h e  
l i g h t  of  a n  i n d i v i d u a l ' s  age, e d u c a t i o n ,  v o c a t i o n a l  h i s t o r y !  a n d  
p h y s i c a l  c a p a b i l i t i e s ,  a n d  t h a t  o f f e r s  a n  o p p o r t u n i t y  t o , r e s t o r e  
t h e  i n d i v i d u a l  as  s o o n  as  p r a c t i c a l  t o  a r e m u n e r a t i v e  o c c u p a t i o n  
t h a t  t a k e s  i n t o  c o n s i d e r a t i o n  t h e  l o c a l  l a ’ or  m a r k e t  a n d W a s  
d e t e r m i n e d  b y  s e c t i o n  A S  2 3 . 3 0 . 2 2 0 .  [



(p) L a b o r  m a r k e t  m e a n s  a g e o g r a p h i c a l  a r e a  t h a t  o f f e r s  
e m p l o y m e n t  o p p o r t u n i t i e s  i n  t h e  f o l l o w i n g  p r i o r i t y :

(1) a r e a  o f  l a s t  e m p l o y m e n t ;
(2) a r e a  o f  r e s i d e n c e ;
(3) t h e  S t a t e  of  A l a s k a ;
(4) o t h e r  s t a tes.

(q) A  " q u a l i f i e d  r e h a b i l i t a t i o n  s p e c i a l i s t "  m e a n s  a 
w h o  b y  e d u c a t i o n  a n d  e x p e r i e n c e  h a s  t h e  s k i l l s  t o  w o r k  ii 
f i e l d  of  r e h a b i l i t a t i o n  a s  d e t e r m i n e d  b y  B o a r d  establishes 
r e g u l a t i o n s .  O n l y  a q u a l i f i e d  r e h a b i l i t a t i o n  s p e c i a l i s t  ma; 
a c c e p t  c a s e  a s s i g n m e n t s  as  a c a s e  m a n a g e r  a n d  s i g n  eligilsii 
d e t e r m i n a t i o n s  a n d  r e e m p l o y m e n t  p l a n s .  T h e  b o a r d  shal-lv/ado:
r u l e s  f o r  t r a i n i n g  a n d  s u p e r v i s i o n  o f  t h o s e  p e r s o n s  e m p l o y e S  J|s
p a r a p r o f e s s i o n a l s  i n  r e h a b i l i t a t i o n  s p e c i a l i s t  w o r k  J i ^ o ^ « ' ^ h o s e ; 
p e r s o n s  s e e k i n g  t o  b e c o m e  a q u a l i f i e d  r e h a b i l i t a t i o n ^ s p e c i h l f s t ,  
t h e  b o a r d  s h a l l  a d o p t  s t a n d a r d s  f o r  t r a i n i n g  a n d  s u p e r v i s i o n .

VII. B A R R I N G  A L L  L I A B I L I T Y  F R O M  A N  E M P L O Y E R  ( B O A R D  A N D  COURT) 
T O  A N  E M P L O Y E E  W H O  C O M M I T S  A N  U N T R U T H  

O N  H I S  O R  H E R  P R E E M P L O Y M E N T  Q U E S T I O N N A I R E

C O M M E N T S

M u c h  o f  t h i s  h a s  b e e n  d i s c u s s e d  u n d e r  n u m b e r  I V  above. 

N o  o n e  c a n  k n o w  w h a t  t h e  c o u r t s  w i l l  d o  w i t h  t his. T h e r e  is n o  

w a y  t o  p r o v i d e  a p r o m p t  a d j u d i c i a t i o n  o f  w h e t h e r  a w o r k e r  

c o m m i t t e d  a n  i n t e n t i o n a l  f a l s e h o o d ,  a n d  i t  is n o t  l i k e l y  t h a t  

t h e  c o u r t s  w i l l  d e p r i v e  a w o r k e r  o f  b o t h  c o m p e n s a t i o n  b e n e f i t s  

a n d  c i v i l  l i a b i l i t y  (if t h e  e m p l o y e r  w a s  n e g l i g e n t )  w i t h o u t  a 

f i r m  a d j u d i c a t i o n  o f  i n t e n t i o n a l  fraud.

R E C O M M E N D A T I O N

W e  f a v o r  t h e  a p p r o a c h ,  b u t  f e e l  t ^ r e f . » u s f c . ; ^ ^ ^ ; :̂  

s t a n d a r i z r  «. q u e s t i o n n a i r e  w i t h  a d m o n i t i o n s  o n  i t  and, if  n e e d  

be, p r o v i s i o n s  t o  h e l p  i l l i t e r a t e s  c o m p l e t e  it. W e  a l s o



w h e t h e r  fr' id h a s  b e e n  c o m m i t t e d  i n  o r d e r  t h a t  a c a r r i e r  n o t  p a y  

b e n e f i t s  if  t h e y  a r e  n o t  s u p p o s e d  t o  b e  paid, b u t  n o t  w i t h h o l d  

b e n e f i t s  if  t h e y  a r e  s u p p o s e d  t o  b e  paid.

A C T I O N S  P R O P O S E D

T h e r e  s h o u l d  b e  a s t a t u t e  p r o v i d i n g  f o r  f o r f e i t u r e  o f  

c i v i l  l i a b i l i t y  a g a i n s t  t h e  e m p l o y e r ,  as w e l l  a s  b e n e f i t s  u n d e r  

t h e  w o r k e r s '  c o m p e n s a t i o n  law. T h i s  w o u l d  b e  e a s i e s t  if  it w e r e  

d o n e  u n d e r  T i t l e  11 (the c r i m i n a l  c o d e ) . T h i s  w i l l  r e q u i r e  

l e g i s l a t i o n  t o  e f f e c t  w h a t  h a s  j u s t  b e e n  s e t  out, a d m i n i s t r a t i v e  

c o o p e r a t i o n  in  g e t t i n g  t h e s e  m a t t e r s  t o  t h e  p r o p e r  a u t h o r i t i e s  

o n  a r e l a t i v e l y  e m e r g e n c y  b a s i s ,  a n d  e x e c u t i v e  a l l o c a t i o n  o f  

f u n d s  t o  h a n d l e  t h e  h e a r i n g  w h i c h  d e c l a r e s  t h e s e  r i g h t s  t o  h a v e  

b e e n  w a i v e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

E q u a l  p r o t e c t i o n  q u e s t i o n s  w i l l  d o u b t l e s s  b e  r a i s e d  as 

t h e y  a l w a y s  a r e  w i t h  a n y  f o r f e i t u r e  o r  w a i v e r .  A d d i t i o n a l l y ,  w e  

a r e  a l l  a w a r e  t h a t ,  i f  e m p l o y m e n t  is down, as i t  is now, a 

p e r s o n  n e e d i n g  a j o b  w i l l  s a y  w h a t  is n e c e s s a r y  t o  g e t  t h a t  

job. T h i s  w i l l  m a k e  t h a t  p e r s o n  a " g o o d  g u y "  i n  t h e  e y e s  o f  t h e  

court, a n d  t h e r e  w i l l  b e  a n  e f f o r t  t o  a v o i d  t h i s  w a i v e r ,  

p a r t i c u l a r l y  i n  t h e  e v e n t  o f  a h a r d  c a s e  w h e r e  t h e  e m p l o y e e  is 

v e r y  b a d l y  i n j u r e d  a n d  t h e  e m p l o y e r  w a s  q u i t e  n e g l i g e n t .

V I I I .  N O  D O C T O R  S H O P P I N G  
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C O M M E N T S
* 7

I n  t h e  f i r s t  s e n t e n c e ,  t h e  w o r d  

its?!, f  W e  f e e l  t h a t  t h e  c a s e s  w h e r e  t h e r e  is n o  

s p e c i a l i s t  w i t h i n  t h e  S t a t e  (in a n  a r e a  w h e r e  a n  e m p l o y e e  n e e d s  

t r e a t m e n t )  w i l l  b e  s u f f i c i e n t l y  r a r e  t h a t  t h e  B o a r d  c a n  h a n d l e  

t h e s e  a s  s p e c i a l  m a t t e r s .  W e  w o r r y  t h a t  t h e  t r a n s f e r  t o  a 

s p e c i a l i s t  w i l l  b e  c o n s i d e r e d  a c h a n g e  i n  " a t t e n d i n g  p h y s i c i a n "  

b e c a u s e  t h i s  is t h e  m e a n i n g  t h a t  t h e  m e d i c a l  p r o f e s s i o n  a t t a c h e s  

t o  s u c h  a c h a n g e .

R E C O M M E N D A T I O N

W e  c o n c u r  f u l l y  with' r e q u e s t i n g  t h e  p a s s a g e  of  S e c t i o n  

jjj j ^ M M T h e r e  w i l l  h a v e  t o  b e  c o n s i d e r a b l e  p u b l i c  e d u c a t i o n  a n d  

t h e  a d o p t i o n  o f  r e g u l a t i o n  c o v e r i n g  t h e  N o t i c e  o f  C h a n g e  o f  a 

p h y s i c i a n .  W e  d o  r e c o m m e n d  t h a t  t h e  t e r m  " a t t e n d i n g  p h y s i c i a n "

b e  c h a n g e d  t o  b e  " p r i m a r y  p h y s i c i a n " . T h i s  w i l l  e l i m i n a t e  t h e  

s e m a n t i c a l  p r o b l e m .  W e  fe e l  it  a d v i s a b l e  t h a t  t h e  p r o b l e m s  of 

p r i o r  n o t i f i c a t i o n  b e  a v o i d e d  b y  p r o v i d i n g  t h a t  thfii 

b e  " w i t h i n  14 daiySV p f  t h e  c h a n g e .  ; T h i s  is i n  l i n e  w i t h  t h e  

p r e s e n t  law.

A C T I O N S  P R O P O S E D

A s i d e  f r o m  t h e  s e m a n t i c a l  s u g g e s t i o n  above, t h e  

D e p a r t m e n t  a n d  t h e  B o a r d  s h o u l d  p r e p a r e  r e g u l a t i o n s  a n d  f o r m s  t o  

c o v e r  c h a n g e  o f  p h y s i c i a n .  W e  w o u l d  p r e f e r  t h a t  t h e  a m e n d m e n t  

b e  as f o l l o w s :

T h e  e m p l o y e r  s h a l l  f u r n i s h  m e d i c a l ,  s u r g i c a l ,  a n d  o t h e r



^ t e n d a n c e  o r  t r e a t m e n t ,  n u r s e  a n d  h o s p i t a l  ser v i c e ,  m e d i c i n e ,  

itches, a n d  a p p a r a t u s  f o r  t h e  p e r i o d  w h i c h  t h e  n a t u r e  o f  t h e  

j u r y  o r  t h e  p r o c e s s  of  r e c o v e r y  r e q u i r e s ,  n o t  e x c e e d i n g  t w o  

irs f r o m  a n d  a f t e r  t h e  d a t e  o f  i n j u r y  t o  t h e  e m p l o y e e .

/ever, if t h e  c o n d i t i o n  r e q u i r i n g  t h e  t r e a t m e n t ,  a p p a r a t u s ,  o r  

idicine is a  l a t e n t  one, t h e  t w o - y e a r s  p e r i o d  r u n s  f r o m  t h e  

le t h e  e m p l o y e e  h a s  k n o w l e d g e  o f  t h e  n a t u r e  of h i s  d i s a b i l i l t y  

njd its r e l a t i o n s h i p  t o  h i s  e m p l o y m e n t  a n d  a f t e r  d i s a b l e m e n t ,  

s h a l l  b e  a d d i t i o n a l l y  p r o v i d e d  t hat, if c o n t i n u e d  t r e a t m e n t  

or c a r e  o r  b o t h  b e y o n d  t h e  t w o - y e a r  p e r i o d  is i n d i c a t e d ,  t h eI
ijured e m p l o y e e  h a s  t h e  r i g h t  o f  r e v i e w  b y  t h e  Board. T h eI
a r d  m a y  a u t h o r i z e  c o n t i n u e d  t r e a t m e n t ,  o r  care, o r  both, as 

t h e  p r o c e s s  o f  r e c o v e r y  m a y  r e q u i r e .  W h e n  m e d i c a l  c a r e  is

i s .
irequired, t h e  i n j u r e d  e m p l o y e e  m a y  d e s i g n a t e  a l i c e n s e d  

p h y s i c i a n  i n s i d e  t h e  s t a t e  w h e r e  t h e  e m p l o y e e  r e s i d e s  t o  r e n d e r
i

the! care. U p o n  p r o c u r i n g  t h e  s e r v i c e s  o f  a p h y s i c i a n ,  t h e  

i n j u r e d  e m p l o y e e  s h a l l  g i v e  p r o p e r  n o t i f i c a t i o n  o f  h i s  s e l e c t i o n

t o  t h e  e m p l o y e r  w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  f i r s t  b e i n g
' Y ‘

t r e a t e d .  T h e  e m p l o y e e  m a y  n o t  m a k e  m o r e  t h a n  o n e  c h a n g e  in t h e  

e m p l o y e e ; s  c h o i c e  o f  p r i m a r y  p h y s i c i a n  w i t h o u t  t h e  w r i t t e n

•' J
c o n s e n t  o f  t h e  e m p l o y e r .  R e f e r r a l  t o  a s p e c i a l i s t  b y  t h e

e m p l o y e e ' s  p r i m a r y  p h y s i c i a n  is n o t  c o n s i d e r e d  a c h a n g e  in
V ’ ;

p h y s i c i a n s .  N o t i c e  o f  a c h a n g e  in t h e  p r i m a r y  p h y s i c i a n  s h a l l

b e  g i v e n  w i t h i n  14 d a y s  a f t e r  t h e  c h a nge.



T h e r e  w i l l  a l w a y s  b e  e m e r g e n c i e s  w h e r e  t h e r e  is n o t  

t i m e  t o  g o  t h r o u g h  t h e  n o t i f i c a t i o n  p r o c e d u r e .  T h i s  s h o u l d  b e  

c o v e r e d  b y  t h e  r e g u l a t i o n s .  T h e r e  w i l l  a l w a y s  b e  s i t u a t i o n s  

w h e r e  a n  e m p l o y e e  is r e f e r r e d  t o  m o r e  t h a n  o n e  s p e c i a l i s t  d u r i n g  

t h e  s a m e  t i m e  p e r i o d .  O n c e  again, t h i s  c a n  b e  w o r k e d  o u t  w i t h  

t h e  a c c o m p a n y i n g  r e g u l a t i o n s .

IX. C O U R S E S  O F  T R E A T M E N T  T O  B E  W R I T T E N  I N  A D V A N C E  

C O M M E N T S

T h i s  p r o p o s a l  w i l l  g r e a t l y  i n c r e a s e  t h e  m e d i c a l  c o s t  of

■
t r e a t m e n t .  P h y s i c i a n s  a r e  n o t  m a g i c i a n s .  T h e y  c a n n o t  p r e d i c t

I?vy
w i t h  e x a c t i t u d e  a t  w h a t  p o i n t  d u r i n g  a " c o u r s e  o f  t r e a t m e n t "  a

A R G U M E N T S  A N D  P R O B L E M  A R E A S

p e r s o n  w i l l  a c t u a l l y  b e  cu r e d .  I n  o r d e r  t o  a v o i d  m a l p r a c t i c e ,  

all p h y s i c i a n s  w i l l  h a v e  t o  r e c o m m e n d  a m a x i m u m  c o u r s e  of

I f t r e a t m e n t  i n  c a s e  s u c h  is n e e d e d . U n i f i e d  F a i r b a n k s  d o e s  n o t  

fe e l  t h a t  t h e  p r o p o s e d  a m e n d m e n t  is w o r k a b l e ,  n o r  t h a t  t h e  c o s t  

i n c r e a s e  n e c e s s a r y  f o r  a p h y s i c i a n  t o  p r e v e n t  m a l p r a c t i c e  is 

m o n e y  w e l l  sp e n t .  W e  b e l i e v e  t h i s  a m e n d m e n t  w i l l  c r e a t e  an  

i n c r e a s e  in  costs.

I R E C O M M E N D A T I O N

'
W e  r e c o m m e n d  n o  a m e n d m e n t  t o  S u b s e c t i o n  C.

W
\ A C T I O N  P R O P O S E D
•A

T h e  e v i l  s o u g h t  t o  b e  r e m e d i e d  h e r e ,  n a m e l y  t h a t  of
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e n d l e s s  t r e a t m e n t s  w i t h o u t  r e a l  v a l u e ,  s h o u l d  b e  a d d r e s s e d  b y  a 

s t u d y  c o m m i t t e e  t o  f i n d  a f e a s i b l e  w a y  o f  h a n d l i n g  t h i s  

s i t u a t i o n .  H o p e f u l l y ,  t h e  w a y  s h o u l d  n o t  i n c r e a s e  t h e  cost. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  a b o v e .

X. A  D E F E N S E  M E D I C A L  E X A M I N A T I O N  A F T E R  14 D A Y S  
A N D  T H E N  E A C H  30 D A Y S  T H E R E A F T E R

C O M M E N T S

B e c a u s e  o f  t h e  d e f i n i t i o n  o f  t h e  word, •.!'phvs.-ic-i a ^ ^ ^  

c o n t a i n e d  l a t e r  on, i t  w o u l d  b e  a d v i s a b l e  t o  r e m o v e  t h e  w o r d s

4 r e g a r d l e s s  o f  w h a t  e l s e  is done. 

A d d i t i o n a l l y ,  t h e r e  m a y  b e  p r o b l e m s  w i t h  r e s p e c t  t o  t y p e s  o f  

p r a c t i c e  ( h y p n o t i c ,  c h i r o p r a c t i c ,  o s t e o p a t h i c ,  r e l i g i o u s ,  etc.) 

a n d  p e r s o n a l i t y  c o n f l i c t  w h i c h  w i l l  s o o n e r  o r  l a t e r  r e s u l t  in  

p r o b l e m s  u n d e r  t h i s  s e c t i o n  w h e t h e r  o r  n o t  a m e n d e d .  W e  f e l t  

t h a t  t h e  p r e s e n t  s t a t u t e  w a s  a d e q u a t e  a n d  p r o v i d e d  f o r  t h a t  

t h e r e  w a s  n o  n e e d  t o  e x c i t e  e v e r y o n e  w i t h  t h e  i d e a  o f  a d e f e n s e  

m e d i c a l  e x a m  e v e r y  30 d a y s  a n d  t h a t  m o n e y  e x p e n d e d  t h e r e b y  w o u l d
i

b e  a w a s t e .  W e  b e l i e v e  t h a t  t h i s  w o u l d  r e s u l t  in i n c r e a s e d  

c o s t s .  W e  b e l i e v e  it s h o u l d  b e  m a d e  c l e a r  t h r t  t h i s  e x a m i n a t i o n  

s h a l l  b e  a t  t h e  r e q u e s t  o f  t h e  e m p l o y e r  o r  h i s  c a r r i e r  only. 

R E C O M M E N D A T I O N

T h a t  w e  l e a v e  S e c t i o n  (e) a s  it c u r r e n t l y  is a n d  

s c h e d u l e  t h i s  p r o b l e m  f o r  s t u d y  as  w i l l  b e  r e f e r e n c e d  later.
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A C T I O N S  P R O P O S E D

S c h e d u l i n g  t h i s  p r o b l e m  f o r  s t u d y  in  t h e  future. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e n d i n g  a J e h o v a h  W i t n e s s  t o  a h e m a t o l o g i s t  is n o t  

l i k e l y  t o  b e  f u n c t i o n a l .  T h i s  s o r t  o f  p r e f e r e n c e ,  as m e n t i o n e d

above, s h o u l d  b e  c o n s i d e r e d  i n  study.

XI. U S U A L ,  C U S T O M A R Y  A N D  R E A S O N A B L E  FE E S

C O M M E N T S

T h i s  is a v e r y  g o o d  idea. C a r e  w i l l  h a v e  t o  b e  t a k e n

b y  t h e  B o a r d  i n  t h e  m a n n e r  in  w h i c h  it a d o p t s  a U C R  f e e  so  t h a t

t h a t  f e e  d o e s  n o t  b e c o m e  k n o w n  t o  m e d i c a l  p r a c t i t i o n e r s  (see 

b e l o w ) .

R E C O M M E N D A T I O N

W e  j o i n  i n  r e q u e s t i n g  p a s s a g e .

A C T I O N S  P R O P O S E D

S a m e  (with c a u t i o n  s o  t h a t  t h e  U C R  s c h e d u l e  is n o t  m a d e

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

(deleted)

XII. R E P E A L I N G  R E L I A N C E  O N  A M A  G U I D E  F O R  E V A L U A T I O N  
O F  P E R M A N E N T  I M P A I R M E N T  A N D  O B T A I N I N G  A  B O A R D  C O N S U L T A N T  

O N  A P P R O P R I A T E N E S S ,  N E C E S S I T Y  A N D  C O S T  O F  M E D I C A L  S E R V I C E S



T h i s  m a y  b e  t h e  o n e  p l a c e  w h e r e  " may" s h o u l d  n o t  b e  

r e p l a c e d  b y  " s h a l l ” . T h e  r e p e a l  o f  t h e  r e l i a n c e  o n  t h e  A M A  

G u i d e  is t h e n  u n d o n e  l a t e r  o n  in  t h i s  b i l l  w i t h  a s u b s e q u e n t  

a d o p t i o n  o f  t h e  s a m e  gu i d e .  A d d i t i o n a l l y ,  w e  fe e l  t h a t  n e w  

s u b s e c t i o n  (k) t a k e s  c a r e  o f  t h e  p r o b l e m  w i t h o u t  n e e d i n g  to 

s p e n d  e x t r a  m o n i e s  o n  m e d i c a l  c o n s u l t a t i o n .

R E C O M M E N D A T I O N

W e  a r e  n e g a t i v e  o n  t h i s  r e p e a l  a n d  n e w  rule.

A C T I O N S  P R O P O S E D  

None.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

A n o t h e r  l a y e r  o f  m e d i c a l  a u t h o r i t y  m a y  w e l l  s i m p l y  

c o n f u s e  t h e  issue. E n o u g h  c o r r e c t i o n s  h a v e  b e e n  t a k e n  i n  o t h e r  

s e c t i o n s .

XIII. I N D E P E N D E N T  M E D I C A L  E X A M I N A T I O N

C O M M E N T S

T h e  u s e  o f  a s i n g l e  p h y s i c i a n  as a n  i n d e p e n d e n t  m e d i c a l  

e x a m i n e r  b e c a m e  o b s o l e t e  in t h e  m e d i c a l  p r o f e s s i o n  s e v e r a l  y e a r s  

back. W e  d o  n o t  h a ve, i n  A l a s k a  yet, m u l t i p l e  d i s c i p l i n e  p a n e l s  

o f  B o a r d  c e r t i f i e d  p h y s i c i a n s ,  a n d  h e n c e  t h i s  p o r t i o n  o f  o u r  

m e d i c a l  p r a c t i c e  is g o i n g  o u t s i d e .  A l a s k a  c u r r e n t l y  h a s  a 

n u m b e r  o f  c l i n i c s  w h o  c a n  p e r f o r m  t h i s  f u n c t i o n  a n d  w e  a r e

C O M M E N T S



r e c o m m e n d i n g  a m e d i c a l  u p d a t e  b y  u s i n g  t h e m  ( u n l e s s  t h e  e m p l o y e r  

or c a r r i e r  p r e f e r s  an  o u t s i d e  g r o u p ) . T h e  p r i n c i p l e s  s e t  f o r t h  

a r e  g o od. W e  h a v e  s o m e  r e s e r v a t i o n s  a b o u t  u s i n g  " c l e a r  a n d  

c o n v i n c i n g  o b j e c t i v e  e v i d e n c e "  s i n c e  t h e  m e d i c a l  m e a n i n g  o f  

" o b j e c t i v e  e v i d e n c e "  d i f f e r s  c o n s i d e r a b l y  f r o m  t h e  l a y  p e r s o n s  

d e f i n i t i o n .

R E C O M M E N D A T I O N

T o  r e w o r d  t h e  p r o p o s a l  of W C C A  c r e a t i n g  t h e  s a m e  e f f e c t  

b u t  u p d a t i n g  t h e  m e d i c a l  s e r v i c e s  a n d  a p p o r t i o n i n g  t h e  w e i g h t  t o  

b e  g i v e n  t o  t h e  t e s t i m o n y  o f  s u c h  a p a n e l  to b e  e q u a l  w i t h  t h e  

p r e f e r e n c e  a l r e a d y  g i v e n  t o  a " t r e a t i n g  p h y s i c i a n " .

A C T I O N S  P R O P O S E D

W e  r e c o m m e n d  t h e  f o l l o w i n g  w o r d i n g  f o r  S e c t i o n  (k) of 

j.AS 2 3 . 3 0 . 0 9 5  (k) t o  r ead: " I n  t h e  e v e n t  o f  a m e d i c a l  d i s p u t e

r e g a r d i n g  d e t e r m i n a t i o n s  o f  c a u s a t i o n ,  m e d i c a l  s t a b i l i t y ,  d e g r e e
III
l^jof i m p a i r m e n t ,  f u n c t i o n a l  c a p a c i t y ,  t h e  a m o u n t  a n d  e f i c a c y  o f  

| t h e  c o n t i n u a n c e  o f  or  n e c e s s i t y  of  t r e a t m e n t ,  o r  c o m p e n s a b i l i t y  

b e t w e e n  t h e  e m p l o y e e ' s  a t t e n d i n g  p h y s i c i a n  a n d  t h e  e m p l o y e r ' s
.V . ; -i
. ! i n d e p e n d e n t  m e d i c a l  e v a l u a t i o n ,  a n  i n d e p e n d e n t  m u l t i p l e
SUSPsgifs

d i s c i p l i n e  p a n e l  o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  s h a l l  c o n d u c t  a nH
... e x a m i n a t i o n  o f  t h e  e m p l o y e e .  T h i s  p a n e l  s h a l l  be  s e l e c t e d  b y

W
v t h e  B o a r d  f r o m  a l i s t  e s t a b l i s h e d  a n d  m a i n t a i n e d  b y  t h e  Board.

11
T h e  c o s t  o f  t h e  e x a m i n a t i o n  a n d  m e d i c a l  r e p o r t  s h a l l  b e  p a i d  b y

t h e  e m p l o y e r .  T h e  r e p o r t  o f  t h e  p a n e l  s h a l l  b e  f u r n i s h e d  t o  t h e

m
$
v'.
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B o a r d  a n d  t o  t h e  p a r t i e s  w i t h i n  14 d a y s  a f t e r  t h e  e x a m i n a t i o n  is 

c o n c l u d e d .  T h e  o p i n i o n  o f  t h e  i n d e p e n d e n t  p a n e l  shall, in t h e  

| a bsence o f  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t o  t h e  c o n t r a r y ,  h a v e  

'.equal w e i g h t  w i t h  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n .  N o  

sp e rson m a y  s e e k  d a m a g e s  f r o m  a n  i n d e p e n d e n t  m u l t i p l e  d i s c i p l i n e  

jpanel o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  f o r  t h e  r e n d e r i n g  o f  t h e  

jop i n i o n  d e s c r i b e d  in t h i s  s u b s e c t i o n  o r  for t e s t i m o n y  b y  a n y  

tember of  s a i d  p a n e l  u n d e r  t h i s  s u b s e c t i o n ,  e x c e p t  in  t h e  e v e n t  

>f f r a u d . "  T h i s  w i l l  r e q u i r e  t h a t  t h e  B o a r d  e n t e r t a i n  

a p p l i c a t i o n s  f r o m  v a r i o u s  c l i n i c s  c u r r e n t l y  f o r m e d  a n d  t o  be
T
formed f o r  a p p o i n t m e n t  t o  t h e  p a n e l  list. P u b l i c a t i o n  o f  t h e  

l e g i s l a t i v e  c h a n g e  w i l l  p r o b a b l y  b e  a d e q u a t e  t o  f o r m  a n u m b e r  of 

se p a n e l s  w i t h i n  t h e  st a t e .  T h e  D e p a r t m e n t  w i l l  p r o b a b l y  

e d  t o  a s s i g n  a n  e m p l o y e e  ( part-time) t o  h a n d l e  t h e  r o t a t i n g  

list. T h a t  s a m e  p e r s o n  (or c o m p u t e r )  c o u l d  h a n d l e  t h e  o t h e r  

r o t a t i n g  l i s t s  s u g g e s t e d  i n  t h i s  l e g i s l a t i v e  p a c k a g e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

C a r e  s h o u l d  b e  t a k e n  t o  w a t c h  o u t  f o r  p a n e l s  w h i c h  

s p r i n g  u p  w i t h o u t  f u l l y  q u a l i f i e d  p e o p l e  in t h e  n e c e s s a r y  

d i s c i p l i n e s  o n  t h em. T h e r e  s h o u l d  b e  a r e g u l a t i o n  d e s c r i b i n g  

t h e  d i s c i p l i n e s  w h i c h  m u s t  b e  a v a i l a b l e  o n  a n y  p a n e l  a n d  t h e  

r e q u i r e m e n t  o f  B o a r d  c e r t i f i c a t i o n  t o  h a n d l e  t h i s  p r o b l e m .  If 

t h e  w e i g h t  g i v e n  t h e  p a n e l  is e q u a l  t o  t h e  w e i g h t  g i v e n  t h e  

a t t e n d i n g  p h y s i c i a n ,  a n d  i f  t h e  t w o  d i f f e r ,  t h e n  t h e  d e f e n s e
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m e d i c a l  e x a m i n a t i o n  w i l l  be- t h e  s w i n g  v ote. T h i s  s o r t  of 

a p p o r t i o n m e n t  is n e c e s s a r y  b e c a u s e  m e d i c i n e  is  n o t  y e t  r e d u c e d  

t o  t o t a l  c e r t a i n t y .  A  d e m o n s t r a b l y  i n c o r r e c t  j u d g m e n t  c a l l  (in 

h i n d s i g h t )  a n d  w i l l  p r o d u c e  l a w s u i t s  e v e n  if o n l y  b e t w e e n  t h e  

p h y s i c i a n s  i n v o l v e d .

XIV. S T A T U T E  O F  L I M I T A T I O N  T R I G G E R E D  BY 
D I R E C T  C O M P E N S A T I O N  B E N E F I T S

C O M M E N T S

T h i s  a m e n d m e n t  c l a r i f i e s  a c o n f u s i n g  s i t u a t i o n  so t h a t  

l i t i g a t i o n  i n  t h i s  a r e a  w i l l  n o  l o n g e r  occur.

R E C O M M E N D A T I O N

S u p p o r t  f o r  t h e  W C C A  p r o p o s a l .

A C T I O N S  P R O P O S E D

A d o p t  t h e  W C C A  p r o p o s a l .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

K n o w l e d g e  of t h e  c o m m e n c e m e n t  o f  t h e  S t a t u t e  o f  

L i m i t a t i o n s  is s o m e t h i n g  t h a t  is d i f f i c u l t  t o  c o m e  b y  f o r  a 

l a y man. I n  a l l  p r o b a b i l i t y ,  r e g u l a t i o n s  w i l l  b e  n e e d e d  

p r o v i d i n g  t h at, u p o n  p a y m e n t  o f  t h e  f i n a l  p a y m e n t ,  t h e r e  b e  an 

a c c o m p a n y i n g  l e t t e r  o r  f o r m  i n d i c a t i n g  t h a t  t h e  S t a t u t e  of 

L i m i t a t i o n s  c o m m e n c e s  a s  o f  t h e  d a t e  of t h a t  l e t t e r .

XV. N O  P R E S U M P T I O N  O F  C O M P E N S A B I L I T Y  I N  M E N T A L  I N J U R Y  C A S E
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T h e  t e r m  " m e n t a l  i n j u r y "  is u n d e f i n e d  in l a w  a n d  i n  

m e d i c i n e .  W h a t  is p r o b a b l y  m e a n t  h e r e  is a s t r e s s  r e l a t e d  

i n j u r y  w i t h  m a n i f e s t a t i o n s  p r i m a r i l y  f o u n d  in b r a i n  

d y s f u n c t i o n .  W i t h o u t  c l a r i f y i n g  t h e  term, m u c h  l i t i g a t i o n  w i l l  

b e  r e q u i r e d .  I f  w e  a d o p t  t h e  " p r e p o n d e r a n c e  o f  e v i d e n c e "  t e s t  

r e c o m m e n d e d  ab o v e ,  t h e n  t h e r e  is n o  n e e d  f o r  t h i s  s e c t i o n  a t  

all.

R E C O M M E N D A T I O N

T h e  i d e a  is good. T h e  p r o p o s a l  s h o u l d  b e  a d o p t e d  t o  

e l i m i n a t e  l i t i g a t i o n .  T h e  d e f i n i t i o n  of  t h e  i n j u r y  s h o u l d  b e  

m a d e  c l e a r . teaspr e f e r  t h e  a d o p t i o n  o f  t h e  " p r e p o n d e r a n c e  o f  t h e

t h e  a d o p t i o n  o f  t h i s  s e c t i o n .

A C T I O N S  P R O P O S E D

S a m e  a s  above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

O n l y  i f  t h e  t e r m  i s  n o t  d e f i n e d  w i l l  t h e r e  b e  m u c h  

l i t i g a t i o n  t o  d e t e r m i n e  w h a t  is m e a n t .  A l l  i n j u r i e s  h a v e  a 

m e n t a l  a s p e c t .  A l m o s t  a l l  d i s e a s e s  c o m m o n l y  t h o u g h t  o f  as 

m e n t a l  d i s e a s e s  h a v e  p h y s i c a l  m a n i f e s t a t i o n .

XVI. B O A R D ' S  F A C T U A L  D E T E R M I N A T I O N S  C O N C L U S I V E  
I F  A N Y  E V I D E N C E  A T  A L L

C O M M E N T S

S e e  o u r  c o m m e n t s  u n d e r  S e c t i o n  I.

C O M M E N T S
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R E C O M M E N D A T I O N S

S e e  o u r  r e c o m m e n d a t i o n s  u n d e r  S e c t i o n  I.

A C T I O N S  P R O P O S E D

S e e  o u r  a c t i o n s  p r o p o s e d  u n d e r  S e c t i o n  I.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  o u r  a r g u m e n t s  a n d  p r o b l e m  a r e a s  u n d e r  S e c t i o n  I.

X V I I .  B O A R D  H A S  O N E  Y E A R  T O  R E C O N S I D E R  
E R R O N E O U S  F A C T U A L  F I N D I N G S

C O M M E N T S

T h i s  is a t e c h n i c a l  c o r r e c t i o n  t o  m a k e  c l e a r  w h e n  t h e  

o n e  y e a r  s t a r t s  r u n n i n g .  T h e  c o r r e c t i o n  i s  n e e d e d  a n d  d o e s  m a k e  

t h e  s i t u a t i o n  c l e a r .  T h i s  d o u b t l e s s  s u p p l e m e n t s  t h e  " a n y  

e v i d e n c e "  r u l e  f o u n d  in S e c t i o n s  X V I  a n d  I, m a k i n g  B o a r d  

d e t e r m i n a t i o n s  r e l a t i v e l y  u n a p p e a l a b l e  o n  t h e  facts. 

R E C O M M E N D A T I O N

W e  j o i n  t h e  W C C A  r e c o m m e n d a t i o n .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s e d  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  s e c t i o n  w i l l  d o u b t l e s s  n o w  b e  u s e d  b e c a u s e  of t h e  

c u t o f f  of a p p e l l a t e  r i g h t s  i f  t h e  " a n y  e v i d e n c e "  r u l e  is 

a d o p t e d .  I t  is p a r t  o f  a n  a t t e m p t  t o  m a k e  t h e  B o a r d ' s  d e c i s i o n  

fi n a l ,  e x c e p t  o n  q u e s t i o n s  o f  l e g a l  i n t e r p r e t a t i o n .  T h e  B o a r d  

s h o u l d  a n t i c i p a t e  i n c r e a s e d  u s a g e .  T h e r e  m a y  b e  s t a f f i n g



i m p l i c a t i o n s  in  t h e  i n c r e a s e d  us a g e .

X V I I I .  P E N A L T I E S  C A N  B E  R E D U C E D

C O M M E N T S

A  n e c e s s a r y  s u p p l e m e n t  t o  t h e  a m e n d m e n t  p r o p o s e d  in 

S e c t i o n  V.

R E C O M M E N D A T I O N S

S e e  c o m m e n t s  in S e c t i o n  V.

A C T I O N S  P R O P O S E D

S e e  c o m m e n t s  in S e c t i o n  V.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  c o m m e n t s  i n  S e c t i o n  V.

XIX. R E A F F I R M A T I O N  OF  L A S T  I N J U R I O U S  E X P O S U R E  R U L E  

C O M M E N T S

S i m p l y  a r e s t a t e m e n t  o f  t h e  c u r r e n t  law. 

R E C O M M E N D A T I O N

A  g o o d  rule. It c a n ' t  h u r t  t o  r e p e a t  it.

A C T I O N S  P R O P O S E D

P a s s a g e  o f  t h e  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n e ,  s i n c e  t h e  r u l e  is a l r e a d y  i n  effect.

XX. A N N U A L  R E P O R T I N G  D A T E  A N D  P E N A L T Y  I N C E N T I V E

C O M M E N T S

A n o t h e r  p o r t i o n  of t h e  p r o c e d u r e  s e t  f o r t h  in S e c t i o n s
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V  a n d  XVI I I .

R E C O M M E N D A T I O N

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

A C T I O N S  P R O P O S E D

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

XXI. M A X I M U M  A N D  M I N I M U M  O N  W E E K L Y  D I S A B I L I T Y  P A Y M E N T S  

C O M M E N T S

W h i l e  l o o k i n g  l i k e  a m a j o r  r e d u c t i o n ,  t h i s  w i l l  

p r o b a b l y  e f f e c t  v e r y  f e w  i n j u r e d  p e r s o n s  u n d e r  t h e  v a r i o u s  r u l e s  

c u r r e n t l y  e x i s t i n g .  F o r  a n  i n j u r e d  e m p l o y e e  w i t h  a  w i f e  a n d  

c h i l d r e n ,  b e n e f i t s  w i l l  o f t e n  b e  l e s s  t h a n  u n e m p l o y m e n t  

b e n e f i t s .

R E C O M M E N D A T I O N

A d o p t  t h e  p r o p o s a l  a n d  t h e n  m o n i t o r  t h e  s i t u a t i o n  t o  

s e e  w h e t h e r  i n j u r e d  e m p l o y e e s  a r e  w a i v i n g  d i s a b i l i t y  in o r d e r  t o  

c o l l e c t  u n e m p l o y m e n t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s a l .

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

(deleted)
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R E I N S T A T E  R E D U C E D  B E N E F I T S  F O R  T H O S E  
R E S I D I N G  O U T - O F - S T A T E

C O M M E N T S

T h i s  p o r t i o n  o f  S e c t i o n  X X I  s e e k s  a r e t u r n  to  r e d u c e d  

b e n e f i t s  f o r  t h o s e  w o r k e r s  w h o  r e s i d e  o u t - o f - s t a t e .  It a l s o  

i n d i c a t e s  t h a t  o n l y  i n s t a t e  w o r k  w i l l  b e  u s e d  t o  c a l c u l a t e  

e a r n i n g s  i n  t h e  p a s t .  B e t w e e n  t h e  two, t h e  l o n g  t e r m  e f f e c t  

w i l l  h o p e f u l l y  b e  t o  p r o v i d e  a s u b s t a n t i a l  d i s i n c e n t i v e  t o  

r e s i d e n t s  o f  o t h e r  s t a t e s  w i t h  r e s p e c t  t o  w o r k i n g  i n  Alas k a .  

T h i s  i s  a t r a d e o f f  f o r  t h e  i n c r e a s e  i n  p e r m a n e n t  p a r t i a l  

d i s a b i l i t y ,

R E C O M M E N D A T I O N

A d o p t  t h e  p r o p o s a l  i n  t h i s  f o r m  u n l e s s  t h e  A t t o r n e y  

G e n e r a l ' s  O f f i c e  s u g g e s t s  o n e  l e s s  l i k e l y  t o  b e  a t t a c k a b l e  in 

court.

A C T I O N S  P R O P O S E D  

S ame.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

A  c a s e  e n t i t l e d  B r o w n  v. A l p a c  in t h e  S u p r e m e  C o u r t  

f o u n d  s e v e r e  d i f f i c u l t y  w i t h  c o m p e n s a t i n g  w o r k e r s  w h o  r e s i d e  

o u t - o f - s t a t e  l e s s  t h a n  t h o s e  w h o  r e s i d e  i n s t a t e .  T h e r e  a r e  

equr.l p r o t e c t i o n  a n d  f r e e d o m  o f  t r a v e l  p r o b l e m s  p o s s i b l e  h e r e  

a n d  p l a n s  s h o u l d  b e  m a d e  t o ’ d e f e n d  t h i s  scheme.

X X I I .  F A C T O R S  T O  B E  C O N S I D E R E D  I N  D E T E R M I N I N G  
P E R M A N E N T  T O T A L  D I S A B I L I T Y
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C O M M E N T S

A  p a r t  o f  t h e  p a c k a g e  v e r y  v e r y  r a r e l y  used. 

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  it f o r  e f f ect.

A C T I O N S  P R O P O S E D  

Same.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  r e f e r e n c e  t o  " a r e a  o f  l a s t  e m p l o y m e n t "  m a y  r e f e r  t o  

w o r k  a v a i l a b l e  i n  a n o t h e r  state. T h i s  m a y  b e  p a r t  o f  t h e  e q u a l  

p r o t e c t i o n  a n d  f r e e d o m  o f  t r a v e l  p r o b l e m .  H o w e v e r ,  i“ d o e s n ' t  

s e e m  l i k e l y  t h a t  t h i s  w o u l d  b e  a n  a r e a  o f  a t t a c k .  T h i s  s e e m s  t o  

e l i m i n a t e  t h e  p r o b l e m  of  w h e t h e r  a p e r s o n  is s t i l l  a b l e  t o  w o r k  

if t h a t  p e r s o n  c a n  h o l d  o n l y  s o m e  j o b  t h a t  is  o n l y  a v a i l a b l e  in 

a n o t h e r  st a t e .

X X I I I .  F A I L U R E  T O  A C H I E V E  E M P L O Y A B I L I T Y  
N O T  N E C E S S A R I L Y  P E R M A N E N T  T O T A L  D I S A B I L I T Y

C O M M E N T S

P r e s u m p t i v e l y ,  t h i s  r e f e r s  t o  t h e  p e r s o n  w h o  could, 

w i t h  m o r e  e f f o r t  p u t  forth, h o l d  s o m e  j o b  t h a t  is a v a i l a b l e

o
s o m e w h e r e  i n  A l a s k a ,  b u t  d o e s  n o t  d o  so.

R E C O M M E N D A T I O N

W e  h a v e  n o  i d e a  o f  t h e  e f f e c t  a n d  t h e r e f o r e  j o i n  W C C A  

in a d v o c a t i n g  t h e  a m e n d m e n t .



A C T I O N S  P R O P O S E D  

S a m e ,

A R G U M E N T S  A N D  P R O B L E M  A R E A S

I f  t h i s  is  n o t  s p e l l e d  o u t  t o  s o m e  g r e a t e r  d e t a i l  in 

r e g u l a t i o n s ,  t h e r e  w i l l  h a v e  to  b e  a s e r i e s  o f  c o u r t  c a s e s  t o  

a s c e r t a i n  w h a t  its e f f e c t  m a y  h a p p e n  t o  be.

X X I V .  T E M P O R A R Y  T O T A L  D I S A B I L I T Y  L I M I T E D  T O  T W O  Y E A R S  
O R  M E D I C A L  S T A B I L I T Y ,  W H I C H E V E R  IS F I R S T

C O M M E N T

U n d e r  t h e  p r o p o s e d  d e f i n i t i o n  o f  m e d i c a l  s t a b i l i t y  

f o u n d  in l a t e r  s e c t i o n s ,  t h i s  w i l l  m e a n  t h a t  T T D  w i l l  l a s t  o n l y  

s o  l o n g  a s  t h e  i n j u r e d  e m p l o y e e  m a k e s  o b j e c t i v e l y  m e a s u r a b l e  

i m p r o v e m e n t  e a c h  45 d a y s .  I t  w o u l d  r e q u i r e  a t  l e a s t  16 

o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t s  t o  k e e p  T T D  r u n n i n g  for t w o  

y e a r s .  O n l y  h o r r e n d o u s  a n d  c o m p o u n d  i n j u r i e s  s h o u l d  e v e r  f i n d  

t h e i r  w a y  i n t o  t h a t  c a t e g o r y .  M o s t  s e v e r e l y  i n j u r e d  p e o p l e  w i l l  

b e  w i t h o u t  i m p r o v e m e n t  f o r  a 45 d a y  p e r i o d  s o m e w h e r e  d u r i n g  

t h e i r  r e c o v e r y  a n d  h e n c e ,  t h e y  w i l l  p a s s  d i r e c t l y  t o  t h e  

p e r m a n e n t  p a r t i a l  d i s a b i l i t y  r a t i n g .

R E C O M M E N D A T I O N

W e  h a v e  n o  i d e a  o f  t h e  e f f e c t  a n d  t h e r e f o r e  j o i n  W C C A  

i n  a d v o c a t i n g  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D  

S a me.



M e d i c a l  p r o f e s s i o n a l s  a r e  l i k e l y  t o  c r e a t e  i l l u s o r y  

i m p r o v e m e n t s  t o  a v o i d  t h i s  r u l e  a n d  t o  p e r m i t  t h e i r  p a t i e n t  t o  

r e c o v e r  t o  a  t r u e  p o i n t  o f  m e d i c a l  s t a b i l i t y  b e f o r e  b e i n g  

p e r m a n e n t l y  ra t e d .  A l t e r n a t i v e l y ,  p e o p l e  w i l l  b e  r a t e d  f o r  

p e r m a n e n t  p a r t i a l  d i s a b i l i t y  l o n g  b e f o r e  t h e y  h a v e  r e c o v e r e d  a n d  

u n l e s s  t h e r e  is a m o t i o n  t o  a m e n d  t h e  B o a r d ' s  f i n d i n g s  w i t h i n  

o n e  y e a r ,  t h e  c a r r i e r  w i l l  n o t  g e t  a n y  f u n d s  ( w h i c h  h a v e  b e e n  

paid) r e t u r n e d .  T h i s  c o u l d  b e  e x p e n s i v e .

XXV. P E R M A N E N T  P A R T I A L  D I S A B I L I T Y  R E N A M E D  A N D  
B A S E D  O N  $ 2 4 0 , 0 0 0  F O R  A  " W H O L E  M A N " ,  S P E C I A L  F A C T O R  T O  

R E D U C E  P A Y O U T  F O R  T H O S E  L E S S  T H A N  31% D I S A B L E D

C O M M E N T

A l m o s t  a l l  d i s a b i l i t i e s  f a l l  w i t h i n  t h e  0 - 3 0 %  c a t e g o r y  

a n d  h e n c e ,  w i l l  b e  c u t  b a c k  r a t h e r  t h a n  b a s e d  o n  t h e  $ 2 4 0 , 0 0 0  

w h o l e  m a n .  T h i s  w i l l  b e  a v e r y  b e n e f i c i a l  a m e n d m e n t  f o r  t h o s e  

q u i t e  s e v e r e l y  i n j u r e d .  T h e  c h a n g e  i n  c a p t i o n  w a s  p r o b a b l y  a 

t r a n s c r i b i n g  a c c i d e n t  a n d  s h o u l d  b e  r e c t i f i e d .  T h e  $ 2 5 0 . 0 0  

m i n i m u m  s h o u l d  b e  a d e q u a t e  t o  l o c k  i n  t h e  r e d u c e d  p a y m e n t  for 

t h o s e  w i t h  o n l y  m i n o r  d i s a b i l i t i e s  s u c h  a s  l o s s  o f  a hand. T h e  

a m e n d m e n t  f u r t h e r  r e a d o p t s  .the A m e r i c a n  M e d i c a l  A s s o c i a t i o n ' s  

g u i d e s  t o  e v a l u a t i o n  o f  p e r m a n e n t  i m p a i r m e n t  ( r e p e a l e d  e a r l i e r  

in t h i s  p a c k a g e )  a n d  p r o v i d e s  for t h e  B o a r d  t o  a d o p t  a n d  u s e  a 

s u p p l e m e n t a l  s c h e d u l e  if t h e y  so d e s i r e .  T h e  l a n g u a g e  p r o b a b l y

A R G U M E N T S  A N D  P R O B L E M  A R E A S
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s c h e d u l e  d o e s  n o t  h a v e  t o  b e  c r e a t e d  b y  c o u r t s  o n  appe a l .  

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  i t  f o r  e f f e c t .  F u r t h e r  

s t u d y  is a b s o l u t e l y  e s s e n t i a l  here.

A C T I O N S  P R O P O S E D

S a m e ,  b u t  r e s t o r e  t h e  c a p t i o n  t o  u s e  t h e  w o r d  

" d i s a b i l i t y 1' s o  a s  t o  b e  c o n s i s t e n t  w i t h  o t h e r  s e c t i o n s .  A lso, 

" may" s h o u l d  b e  c h a n g e d  t o  "sh a l l " .  F u r t h e r  s t u d y  is n e e d e d  

b a d l y .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

I t  i s  t o  b e  a n t i c i p a t e d  t h a t  p e o p l e  l e s s  t h a n  31% 

d i s a b l e d  w i l l  t e s t  t h i s  s e c t i o n  i n  t h e  c o u r t s .  I t  a p p e a r s  t h a t  

i t  w i l l  w i t h s t a n d  t h e  t e s t .  F u r t h e r  stu d y ,  h o w e v e r ,  is 

a b s o l u t e l y  e s s e n t i a l .

X X V I .  C U T T I N G  O F F  T E M P O R A R Y  P A R T I A L  D I S A B I L I T Y  
I N  T H E  S A M E  M A N N E R  A S  T E M P O R A R Y  T O T A L  D I S A B I L I T Y

C O M M E N T S

T h e  t w o - y e a r  a n d  " m e d i c a l  s t a b i l i t y "  p r o b l e m s  f o r e s e e n  

a b o v e  in S e c t i o n  X X I V  a r e  e n c o u n t e r e d  xiere again.

R E C O M M E N D A T I O N

S e e  n u m b e r  XXIV.

A C T I O N S  P R O P O S E D .

S e e  n u m b e r  XXIV.
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A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  n u m b e r  X X IV.

X X V I I r  W A G E  E A R N I N G  C A P A C I T Y  F O R  C A L C U L A T I O N  O F  
P E R M A N E N T  D I S A B I L I T Y  T O  BE D E T E R M I N E D  B Y  A C T U A L  S P E N D A B L E

W E E K L Y  W A G E  O R  S E T  B Y  B O A R D

C O M M E N T S

T h i s  is t h e  o n l y  u s e  o f  t h e  t e r m  " a c t u a l  s p e n d a b l e  

w e e k l y  w a g e " .  I t  is u n d e f i n e d  a n d  is o b v i o u s l y  i n t e n d e d  t o  b e  

d i f f e r e n t  f r o m  " s p e n d a b l e  w e e k l y  w a g e "  w h i c h  is v e r y  n a r r o w l y  

d e f i n e d .  U n t i l  t h i s  t e r m  is d e f i n e d  b y  r e g u l a t i o n  o r  b y  t h e  

c o u r t s ,  t h e  B o a r d  w i l l  p r o b a b l y  h a v e  t o  h a v e  a  h e a r i n g  a n d  s e t  

t h e  w a g e  e a r n i n g  c a p a c i t y  o f  e a c h  p e r s o n  w h o  b e c o m e s  e l i g i b l e  

f o r  p e r m a n e n t  d i s a b i l i t y  of  a n y  sort. S i n c e  t h i s  is t h e  

c o m p e n s a t i o n  o n  w h i c h  t h e  a m o u n t  t h a t  t h e  i n j u r e d  p e r s o n  w i l l  

r e c e i v e  i s  b a s e d ,  w e  c a n  o n l y  h o p e  t h a t  s e t t l e m e n t s  w i l l  b e c o m e  

a  p a t t e r n .  O t h e r w i s e ,  t h e  B o a r d  w i l l  b e  s n o w e d  u n d e r  w i t h  a n e w  

t y p e  o f  h e a r i n g  w h i c h  o n l y  o c c a s i o n a l l y  o c c u p i e d  t h e m  i n  t h e  

past.

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  its e f f e c t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  its e f f e c t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  a p p e a r s  t o  s a y  t h a t  t h e  w a g e  e a r n i n g  c a p a c i t y  o f  a



p e r s o n  w i l l  b e  b a s e d  u p o n  t h e  s p e n d a b l e  w e e k l y  w a g e  w h i c h  t h e  

p e r s o n  is e a r n i n g  a t  t h e  t i m e  h e  o r  s h e  is i n j u r e d .  T h e  u s e  of  

w a g e s  c o n t e m p o r y  w i t h  t h e  i n j u r y  is t o  b e  e n c o u r a g e d ,  

p a r t i c u l a r l y  b e c a u s e  o f  t h e  e f f e c t s  o f  A l a s k a ' s  b o o m  a n d  bust' 

e c o n o m y  w h e n  a h i s t o r i c a l  e a r n i n g s  c r i t e r i a  is used. T h e  

i n c o n s i s t e n c i e s  b e t w e e n  t h i s  a n d  t h e  n e x t  s e c t i o n  m a y  r e s u l t  in 

l i t i g a t i o n .  O u r  d i s c u s s i o n s  i n d i c a t e  t h a t  t h i s  is a m o r e  

d e s i r a b l e  a p p r o a c h  i n  A l a s k a ' s  e c o n o m y  (see r u r  c o m m e n t s  in t h e  

n e x t  s e c t i o n ) .

X X V I I I .  B O A R D  M U S T  D E T E R M I N E  E M P L O Y E E ' S  G R O S S  W E E K L Y  E A R N I N G S  

C O M M E N T S

T h i s  a m e n d m e n t  is i m p o s e d  u p o n  t h e  d e l i g h t f u l  c o n u n d r u m  

w h i c h  h a s  b e e n  A S  2 3 . 3 0 . 2 2 0 ( a ) .  T h e  s e c t i o n  a s  it c u r r e n t l y  

e x i s t s  b e g i n s  b y  s a y i n g  t h a t  t h e  c u r r e n t  w a g e  a t  t h e  t i m e  o f  

i n j u r y  is t h e  b a s i s  f o r  c o m p u t i n g  c o m p e n s a t i o n .  It  g o e s  o n  t o  

p r o v i d e  t h a t  t h i s  is c u r r e n t  r e c e i v a b l e  w a g e  a n d  t h a t  t h i s  is 

c a l c u l a t e d  o n  t h e  b a s i s  o f  e a r n i n g s  h i s t o r y  only. T h e r e  a r e  t w o  

f o r m u l a s  t h a t  a r e  c u s t o m a r i l y  u s e d  i n  w o r k e r s '  c o m p e n s a t i o n  

s t a t u t e s .  O n e  b a s e s  t h e  c a l c u l a t i o n  o f  c o m p e n s a t i o n  o n  t h e  

e a r n i n g s  o f  t h e  e m p l o y e e  a t  t h e  t i m e  o f  i n j ury. T h e  o t h e r  b a s e s  

t h e  c a l c u l a t i o n s  o n  a w a g e  e a r n i n g  h i s t o r y .  T h i s  l a t t e r  h a s  

c r e a t e d  m u c h  o f  t h e  p r o b l e m  o n  w h i c h  w e  a r e  c u r r e n t l y  w o r k i  lg.

I n  a b o o m  a n d  b u s t  e c o n o m y ,  a w o r k e r s '  c o m p e n s a t i o n  s y s t e m  t h a t
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is b a s e d  u p o n  e a r n i n g s  h i s t o r y  f i n d s  t h a t  in b o o m  p e r i o d s ,  t h e  

w o r k e r s  b e n e f i t s  a r e  c a l c u l a t e d  o n  h i s  e a r n i n g s  d u r i n g  t h e  b u s t  

p e r i o d  a n d  h e n c e ,  a r e  low, a n d  t h e r e  a r e  p l e n t y  o f  j o b s  a t  h i g h  

w a g e s  a v a i l a b l e  as a n  i n c e n t i v e  t o  r e t u r n  t o  w o rk. A t  t h i s  t i m e  

t h en, c l a i m  p a y m e n t s  a r e  l o w  a n d  p r o f i t s  a r e  high. O n  t h e  o t h e r  

s i d e  o f  t h e  m o u n t a i n ,  w h e n  t h e  e c o n o m y  is g o i n g  i n t o  a bust, t h e  

p a y m e n t s  t o  t h e  i n j u r e d  w o r k e r  a r e  b a s e d  o n  e a r n i n g s  h i s t o r y  a n d  

h e n c e ,  a r e  h i g h ,  a n d  w a g e s  a v a i l a b l e  a r e  l o w  (if a n y ) . T h i s  

p r o v i d e s  a d i s i n c e n t i v e  t o  r e t u r n  t o  w o r k  a n d  d u r i n g  t h i s  

p e r i o d ,  t h e r e  w o u l d  n o r m a l l y  b e  n o  p r o f i t  at  a l l  f o r  t h e  

i n s u r a n c e  c a r r i e r s  s i n c e  t h e  p r o f i t  w a s  d r a w n  d u r i n g  t h e  b o o m  

time. A l a s k a  has, h o w e v e r ,  e l e c t e d  t o  t r y  to  p r o v i d e  p r o f i t  

b o t h  d u r i n g  b o o m  a n d  b u s t  w h i l e  s t i l l  c a l c u l a t i n g  b e n e f i t s  b a s e d  

o n  h i s t o r i c a l  w a g e s .  T h e  e f f e c t  o f  t h e s e  t w o  p o l i c i e s  m a k e s  for 

l o w  p r e m i u m s  a t  t h e  b o o m  t i m e  a n d  h i g h  p r e m i u m s  at  t h e  b u s t  

ti me, t h u s  f u r t h e r  d a m p i n g  t h e  e c o n o m y  a n d  p e r m i t t i n g  t h o s e  

e m p l o y e r s  w h o  c a n  c o m e  i n t o  t h e  s t a t e  f r o m  o u t s i d e  ( u s i n g  a n  all 

s t a t e  e n d o r s e m e n t  w i t h o u t  t h e  n e c e s s a r y  A l a s k a  r i d e r s  a n d  r a t e s  

b e i n g  paid) t o  u n d e r b i d  e m p l o y e r s  w h o  a r e  r e s i d e n t s  o f  t h e  

state.

R E C O M M E N D A T I O N

C o n s i d e r  b a s i n g  b e n e f i t s  p a i d  o n  w a g e s  e a r n e d  at  t h e  

t i m e  o f  t h e  i n j u r y  a s  a c o n d i t i o n  p r e c e d e n t  t o  t h e  a d o p t i o n  o f  

t h e  a m e n d m e n t s .  B e y o n d  this, a d o p t  t h e  a m e n d m e n t s  a n d  m o n i t o r  

f o r  t h e  p r o b l e m s  s e t  f o r t h  be l o w .
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A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s e d  a m e n d m e n t  b u t  c h a n g e  t h e  d e f i n i t i o n  )V
>

o f  s p e n d a b l e  w e e k l y  w a g e  t o  o n e  p r o v i d i n g  t h a t  it is b a s e d  on  

t h e  w a g e  b r i n g  e a r n e d  a t  t h e  t i m e  o f  inju r y .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  j u d g m e n t  o f  t w o  y e a r s ,  o r  18 m o n t h s  o u t  o f  t w o  

y e a r s ,  e l i m i n a t e  m u c h  o f  t h e  f l e x i b i l i t y  in d e t e r m i n i n g  a n  

e m p l o y e e s  c o m p e n s a t i o n  a s  a r e s u l t .  T h o s e  s e e k i n g  t o  g o  b a c k  t o  

w o r k  a f t e r  a w o r k e r s ’ c o m p e n s a t i o n  (or other) i n j u r y  las t i n g ,  

say, a y e a r  t o  a y e a r  a n d  f i v e  m o n t h s  w i l l  h a v e  v i r t u a l l y  no  

w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .  T h i s  w i l l  u n d o u b t e d l y  b e  

l i t i g a t e d  o n  e q u a l  p r o t e c t i o n  a n d  p r o b a b l y  o t h e r  g r o u n d s .

X X I X .  R E D U C T I O N  I N  B E N E F I T S  F O R  P E O P L E  C O L L E C T I N G  
P E N S I O N  O R  P R O F I T  S H A R I N G  B E N E F I T S

C O M M E N T S

A  w i s e  d e c i s i o n  s i n c e  t h o s e  w h o  r e t i r e  w o u l d  not, in 

m o s t  i n s t a n c e s , b e  t h e  o n e s  s o u g h t  t o  b e  c o v e r e d  b y  w o r k e r s '  

c o m p e n s a t i o n  b e n e f i t s .

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

• i
. .  v . . . a -  -»

T h e r e  w i l l  p r o b a b l y  b e  e q u a l  p r o t e c t i o n  p r o b l e m s  b a s e d
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o n  t h e  f a c t  t h a t  a w o r k e r  m a y  h a v e  a c c u m u l a t e d  p e n s i o n  b e n e f i t s  

o v e r  a g r e a t  n u m b e r  o f  y e a r s .  A  f u r t h e r  p r o b l e m  w i l l  b e  t h e  

e m p l o y e e  wh o ,  b e c a u s e  o f  t h e  c o m p e n s a b l e  i n j u r y ,  is f o r c e d  i n t o  

d i s a b i l i t y  r e t i r e m e n t .  P r e s u m p t i v e l y ,  t h e s e  w i l l  b e  r e s o l v e d  in  

f a v o r  o f  t h e  a m e n d m e n t .

XXX. N O N - D I S C R I M I N A T I O N  I N  H I R I N G  A G A I N S T  I N J U R E D  P E R S O N S  
E X C E P T  D I S C R I M I N A T I O N  P E R M I T T E D  I F  E M P L O Y E R  

C O N S I D E R S  " S A F E T Y  P R A C T I C E S "  O R  " P H Y S I C A L  A N D  M E N T A L  A B I L I T I E S  
E M P L O Y E R  M A Y  R E Q U I R E  Q U E S T I O N N A I R E  C O M P L E T I O N  T O  

D E T E R M I N E  " P H Y S I C A L  A N D  M E N T A L  C A P A C I T Y "

C O M M E N T S

W e  w e r e  u n a b l e  t o  c o n s i d e r  t u i s  a m e n d m e n t  a d e q u a t e l y  

b e c a u s e  o f  t h e  o b v i o u s  c o n f l i c t  b e t w e e n  S e c t i o n  (a) a n d  S e c t i o n s

(b) a n d  ( c ) . It  a p p e a r s  t h a t  t h e  d r a f t s m a n  r e s o l v e d  t h e  

c o n f l i c t  b y  i n c l u d i n g  e v e r y o n e ' s  p r o p o s e d  rule.

R E C O M M E N D A T I O N

W e  w i l l  g o  a l o n g  w i t h  W C C A ,  b u t  d o  n o t  e n d o r s e

c o n f l i c t i n g  rules. 

A C T I O N S  P R O P O S E D

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  o b v i o u s  c o n f l i c t  b e t w e e n  t h e  s e c t i o n s .  T h e r e  a r e

a l s o  p o s s i b l e  c o n f l i c t s  w i t h  t h e  f e d e r a l  l a w  p r o h i b i t i n g  

r e f u s i n g  t o  h i r e  b e c a u s e  o f  d i s a b i l i t y .



C O M M E N T S

T h e  R a g l a n d  c a s e  p r o v i d e d  t h a t  a n  e m p l o y e e ' s  w a g e  

i n c l u d e  f r i n g e  b e n e f i t s  p a i d  a n d  r o o m  a n d  b o a r d  i f  s u p p l i e d .

T h i s  r e m o v e s  t h e  r o o m  a n d  b o a r d  u n l e s s  it  is t a x a b l e  (true o n l y  

w i t h  t o w n  j o b s  w h e r e  r o o m  a n d  b o a r d  n o t  s u p p l i e d  f o r  t h e  

c o n v e n i e n c e  o f  e m p l o y e r ) . F r i n g e  b e n e f i t s  a r e  n o t  t a x a b l e  to  

t h e  e m p l o y e e ,  if  t h e y  a r e  p a i d  i n t o  a t r u s t ,  u n l e s s  t h e y  a r e  

a c t u a l l y  o r  c o n s t r u c t i v e l y  r e c e i v e d  b y  t h e  e m p l o y e e .  T h i s  

a m e n d m e n t  l e a v e s  o n l y  p e n s i o n  o r  p r o f i t  s h a r i n g  b e n e f i t s  f o r  

o l d e r  a n d  v e s t e d  e m p l o y e e s  t o  b e  c o n s i d e r e d  as p a r t  o f  an 

e m p l o y e e ' s  i n c o m e .  T h i s  is a c o m p r o m i s e  and, in t h e  v i e w  o f  

U n i f i e d  F a i r b a n k s ,  t h i s  is a n  a g r e e a b l e  r e d u c t i o n  in b e n e f i t s  

o f f s e t  a g a i n s t  a p o s s i b l e  r e d u c t i o n  b a s e d  o n  c o l l a t e r a l  b e n e f i t s  

r e c e i v e d  b y  t h e  e m p l o y e e .

R E C O M M E N D A T I O N

U n i f i e d  F a i r b a n k s  c o n s i d e r e d  a d o p t i o n  o f  t h i s  a m e n d m e n t  

i n  c o n s i d e r a t i o n  o f  d r o p p i n g  p o t e n t i a l  a d o p t i o n  o f  a n  o f f s e t  

a g a i n s t  c o l l a t e r a l  b e n e f i t s  rule. W e  t h e r e f o r e  r e c o m m e n d  its 

a d o p t i o n .

A C T I O N S  P R O P O S E D

If t h i s  a m e n d m e n t  is n o t  a d o p t e d ,  f a i r n e s s  w o u l d  d e c r e e  

t h a t  w e  t h e n  c o n s i d e r  a n  a m e n d m e n t  t o  A S  2 3 . 3 0 . 2 2 5  p r o v i d i n g ,  

" W h e r e  a n  e m p l o y e e  r e c e i v e s  p e r i o d i c  d i s a b i l i t y  b e n e f i t s  u n d e r

X X X I .  R E P E A L  O F  M O S T  R A G L A N D  B E N E F I T S
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t h e  p r o v i s i o n s  o f  a p e n s i o n  p l an, d i s a b i l i t y  o r  a c c i d e n t  

i n s u r a n c e  p l a n ,  f i n a n c e d  in  w h o l e  o r  i n  p a r t  b y  t h e  e m p l o y e r ,  

t h e  a g g r e g a t e  b e n e f i t s  p a y a b l e  f o r  t e m p o r a r y  t o t a l  d i s a b i l i t y ,  

t e m p o r a r y  p a r t i a l  d i s a b i l i t y ,  p e r m a n e n t  p a r t i a l ,  a n d  p e r m a n e n t  

t o t a l  d i s a b i l i t y  s h a l l  b e  r e d u c e d  b y  a n  a m o u n t  e q u i v a l e n t  t o  

s u c h  p o r t i o n  o f  t h e  e m p l o y e r  f i n a n c e  b e n e f i t s  p a i d  t o  a n  

e m p l o y e e  i n  e x c e s s  of  t e m p o r a r y  o r  p e r m a n e n t  d i s a b i l i t y  b e n e f i t s  

c a l c u l a t e d  o n  t h e  e m p l o y e e s  s p e n d a b l e  w e e k l y  w a g e s .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n - u n i o n  e m p l o y e r s  o n  D a v i s - B a c o n  j o b s  o f t e n  t a k e  t h e  

f r i n g e  b e n e f i t  s u m s  a n d  p l a c e  t h e m  in  a s e p a r a t e  a c c o u n t .  T h i s  

a c c o u n t  la Lc b e  u s e d  t o  p a y  f r i n g e  b e n e f i t s .  H o w e v e r ,  if a n  

e m p l o y e e  d o e s  n o t  w o r k  l o n g  e n o u g h  t o  v e s t  a n y  i n t e r e s t  in t h o s e  

f r i n g e  b e n e f i t s  ( w h i c h  is t h e  r u l e  o n  c o n s t r u c t i o n  jobs), t h e  

m o n e y  m a y  r e t u r n  t o  t h e  e m p l o y e r .  S i n c e  t h e  c h a n c e  of  v e s t i n g  

is m i n i m a l  a n d  s i n c e  u n d e r  t h e s e  c i r c u m s t a n c e s  t h e s e  p a y m e n t s  

a r e  n o t  d e d u c t i b l e  t o  t h e  e m p l o y e r ,  t h e y  a r e  i n c l u d e d  in g r o s s  

w a g e s  p a i d  f o r  t h e  p u r p o s e  o f  c a l c u l a t i n g  w o r k e r s '  c o m p e n s a t i o n  

p r e m i u m s .  I f  p r e m i u m s  a r e  t o  b e  b a s e d  o n  t h e s e  sums, t h e r e  m a y  

b e  l a w s u i t s  w i t h  r e s p e c t  t o  t h e  w a y  t h e y  a r e  t o  b e  c o n s i d e r e d  in 

g r o s s  e a r n i n g s .  I t  is p r o b a b l e  t h a t  t h e  "ves ed" r e q u i r e m e n t  

w i l l  s h o r t c u t  a n y  c o u r t  t e s t  here.
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X X X I I .  C O M P E N S A B L E  I N J U R I E S  N O T  T O  I N C L U D E  
" M E N T A L  I N J U R Y  C A U S E D  B Y  M E N T A L  S T R E S S "

T h e  s a m e  d e __ e f i n i t i o n  its f o u n d  in t h i s

C O M M E N T S

r e f e r e n c e  toiilln e ^ t R x W i M i u f v 1* a s  is f o u n d  i n  S e c t i o n  XV. P l e a s e  

s e e  c o m m e n t s  o n  S e c t i o n  XV.

R E C O M M E N D A T I O N

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

A C T I O N S  P R O P O S E D

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

X X X I I I .  M E D I C A L  S T A B I L I T Y  ( T E R M I N A T I N G  P A Y M E N T  O F  A L L  
T E M P O R A R Y  B E N E F I T S )  O C C U R S  W H E N  N O  O B J E C T I V E L Y  M E A S U R A B L E  

I M P R O V E M E N T  H A S  O C C U R R E D  T O  T H E  I N J U R E D  
E M P L O Y E E  I N  A N Y  45 D A Y  P E R I O D

C O M M E N T

T h i s  m a y  b e  r e b u t t e d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  

b u t  it d i v o r c e s  t h e  m e d i c a l  d e f i n i t i o n  o f  " m e d i c a l  s t a b i l i t y "  

( m e a n i n g  t h a t  t h e  p a t i e n t  is i m p r o v e d  a s  m u c h  a s  h e  o r  s h e  is 

r e a s o n a b l y  e x p e c t e d  t o  imp r o v e )  f r o m  t h e  m e a n i n g  o f  m e d i c a l  

s t a b i l i t y  f o r  w o r k e r s '  c o m p e n s a t i o n  p u r p o s e s .  B e c a u s e  o f  t h e  

b u r d e n  o f  p r o o f  a s s o c i a t e d  w i t h  it, t h i s  s h o u l d  g r e a t l y  i n c r e a s e  

t h e  n u m b e r  o f  h e a r i n g s  b e f o r e  t h e  Bo a r d .
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R E C O M M E N D A T I O N

T h i s  h a s  b e e n  e a r l i e r  d i s c u s s e d  i n  S e c t i o n s  X X I V  a n d

XXVI. U n i f i e d  F a i r b a n k s  a g r e e s  t h a t  t e m p o r a r y  b e n e f i t s  s h o u l d  

b e  t e r m i n a t e d  a n d  p e r m a n e n t  b e n e f i t s  (if a p p l i c a b l e )  s h o u l d  b e  

s t a r t e d  i m m e d i a t e l y  u p o n  m e d i c a l  s t a b i l i t y  as t h a t  t e r m  is u s e d  

b v  t h e  m e d i c a l  p r o f e s s i o n . W e  h o p e  t h e  W C C A  w i l l  a g r e e  t o  a n  

a m e n d m e n t  b r i n g i n g  t h e i r  d e f i n i t i o n  m o r e  in l i n e  w i t h  t h a t  o f  

t h e  m e d i c a l  p r o f e s s i o n .

A C T I O N S  P R O P O S E D

A R G U M E N T S  A N D  P R O B L E M  A R E A S

D o c t o r s  w i l l  p r o b a b l y  c o n t i n u e  t o  a p p l y  t h e i r

d e f i n i t i o n  o f  m e d i c a l  s t a b i l i t y  a n d  w i l l  talce w h a t e v e r  r e p o r t i n g  

s t e p s  a r e  n e c e s s a r y  t o  c i r c u m v e n t  t h e  i m p o s i t i o n  o f  t h e  "45 d a y  

r u l e " .

XXXIV. R E P E A L  O F  T H E  C U R R E N T  M E T H O D  O F  D E T E R M I N A T I O N  
O F  W A G E  E A R N I N G  C A P A C I T Y

C O M M E N T S

A  n e c e s s a r y  p a r t  o f  t h e  n e w  m e t h o d  o f  d e t e r m i n a t i o n

p r o p o s e d .



R E C O M M E N D A T I O N

W e  c o n c u r  w i t h  W C C A  p r o v i d i n g ,  o f  c o u r s e ,  t h e  n e w  

s e c t i o n s  a r e  a d o p t e d .

A C T I O N S  P R O P O S E D

A d o p t i o n  as p a r t  o f  t h e  o v e r a l l  p a c k a g e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n e  n o t  m e n t i o n e d  i n  t h e  s e c t i o n  a m e n d i n g  t h e  n e w  

m e t h o d  o f  d e t e r m i n a t i o n  o f  w a g e  e a r n i n g  c a p a c i t y .

X X X V o  R E P O R T I N G  D U R I N G  T R A N S I T I O N

C O M M E N T S

T h i s  s e c t i o n  is o n l y  n e e d e d  if  w e  g o  t o  t h e  a n n u a l  

r e p o r t i n g  f o r m a t  i n  o r d e r  t o  p e r m i t  t h e  S t a t e  t o  a c c u m u l a t e  

e a s i l y  a c c e s s i b l e  f i g u r e s .

R E C O M M E N D A T I O N

T o  b e  a d o p t e d ,  i f  w e  a d o p t  t h e  a n n u a l  r e p o r t i n g

a p p r o a c h .

A C T I O N S  P R O P O S E D  

S a me.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e s e  a r e  s e t  f o r t h  i n  o u r  r e c o m m e n d a t i o n s  o n  t h e  

p r i n c i p a l  s t a t u t o r y  c h a n g e s .

X X X V I .  E F F E C T I V E  D A T E

C O M M E N T S

A  g o o d  c h o i c e .
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R E C O M M E N D A T I O N S

A  P R  c a m p a i g n  w i t h  r e c o m p i l a t i o n  o f  b o o k l e t s  a v a i l a b l e  

i n c l u d i n g  t h e  c o p i e s  o f  t h e  a p p l i c a b l e  c o d e  a n d  r e g u l a t i o n  

s e c t i o n s .

A C T I O N S  P R O P O S E D

N o n e .

X X X V I I .  L E G I S L A T I V E  T A S K  F O R C E

C O M M E N T S

A s  w e  a d d r e s s e d  e a c h  o f  t h e  p r o b l e m  areas, a n u m b e r  o f  

t h e m  w e r e  s e t  f o r t h  a s  n e e d i n g  a l e g i s a t i v e l y  o r i e n t e d  t a s k  

force, t o  .aonitor c h a n g e s  b e i n g  m a d e ,  a n d  t o  r e s o l v e  t h o s e  

p r o b l e m s  n o t  y e t  a d d r e s s e d .

R E C O M M E N D A T I O N

I m m e d i a t e  c r e a t i o n  o f  a t a s k  f o r c e  c o n t a i n i n g  

l e g i s l a t o r s ,  i n s u r a n c e  c a r r i e r s ,  m e d i c a l  c a r e  p r o v i d e r s ,  

a t t o r n e y s  ( f r o m  b o t h  s i d e s ) , r e h a b i l i t a t i o n  p e r s o n n e l ,  l a b o r  

u n i o n s ,  e x e c u t i v e  a n d  a d m i n i s t r a t i o n  r e p r e s e n t a t i v e s ,  a n d  

e m p l o y e r s .  T h i s  t a s k  f o r c e  s h o u l d  f i r s t  a d d r e s s  t h o s e  p r o b l e m s  

w h i c h  h a v e  n o t  b e e n  a d d r e s s e d  b y  l e g i s l a t i v e ,  e x e c u t i v e ,  o r  

a d m i n i s t r a t i v e  c h a n g e s  a n d  l a t e r  on, t h e y  s h o u l d  m o n i t o r  t h e  

e f f e c t  o f  t h e  c h a n g e s  n o w  b e i n g  m a d e .  O n l y  i n  t h i s  w a y  w i l l  w e



b e  a b l e  t o  h o n e  t h e s e  p r o b l e m s  d o w n  t o  a w o r k a b l e  p o i n t .  

A C T I O N S  P R O P O S E D

E s t a b l i s h m e n t  o f  t h e  a b o v e  c o m m i t t e e  f o r t h w i t h .  

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  f u n c t i o n  o f  t h i s  c o m m i t t e e  is t o  a d d r e s s  p r o b l e m s .  

I t s  c r e a t i o n  w i l l  d o  a g o o d  d e a l  t o w a r d  s a t i s f y i n g  t h e
/3'CUA.tOlu.X

e m p l o y e r s  t h a t  a r e  t o o  h i gh. C o s t s  s h o u l d  b e  m i n i m a l .
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his argument by slating dial any duct­
work which is nol installed according 
lo specific guidelines has the potential 
o l licing installed improperly. Thus, to 
alleviate the installation problem, he 
recom m ended lhat thcSlatcadopt— or 
at least reference—SMACNA's I (VAC

ing" stage from all of the testimony 
they received. Staff mcmlicrs of the 
Commission indicate lhat Vermculen 
made his point and that the State will 
m ore than likely adopt his recom men­
dations. We'll keep you posted on  fur­
ther updates. □

Everything You Wanted to Know About the CAL SMACNA 
Workers Compensation Captive. But Were Afraid to Ask
By Jam a  Cntlnne. CrCU. President CALSMACMA Business Insurance Agency. Inc

In order to give 
you a full picture 
o l how the cap­
t iv e  w o r k s , I 
need to digress 
for a bit and give 
you a synopsis 
o l  th e  in s id e  

workings ol the California Workers 
Compensation System. Once the inner 
workings of this system are laid before 
you. it will l>e easy to sec how the cap­
tive works to your advantage at every 
turn.

I lo to  a r e  m y  w o rk e rs  c o m p  ra le s  
c a lc u la te d ?
Every insurance com pany in the slate 
is res|ionsiblc for filing a Unit Statistical 
Report with the Workers Com|>cnsa- 
lion Insurance Rating Bureau (WCIRB) 
for every employer w ho has workers 
compensation insurance with them. 
This report contains the premium and 
losses that the employer sustained dur­
ing the year broken down by rating 
class.

The rating class is one of 232 cate­
gories where on e of your workers can 
be categorized in order lo determine 
his workers compensation rate. A com ­
mon category in our industry is Sheet 
Metal Work, Erection, Installation or 
Repair ($16 or more per hour). Code 
55-12. talc $9.05.

By using three years worth ol these 
statistics, the WCIRB determines by 
statistical analysis what rates are nec­
essary lo pay claims and insurance 
com pany expenses for each workers 
compensation class. For example, in 
the rate class 55-12 mentioned above, 
the rale as of 1 /1 /8 6  was $6.66. As of 
7 /1 /8 7 , that rate had climbed to $9.05, 
almost a 36 percent increase In a year 
and a half.

By contrast, the rale for roofers on 
1 /1 /8 6  was $30.33. By 7 /1 /8 7 , it was 
$33.85 and had increased only a little 
less than 12 percent during the same 
year and a half.

A r e  th e  ra te s  lh a t  th e WCIRB p r o ­
m u lg a te s  th e m in im u m  ra tes  lh a t 
a n  In su ra n ce  c o m p a n y  ca n  ch a rg e  
f o r  w o r k e r s  co m p e n sa t io n 7

Yes. California Is a minimum premium 
state. Companies can charge more 
than the minimum but they cannot 
charge lo.*.

There is, however, a icgai way for 
you to pay less and il involves the Unit 
Statistical Rc|>ort lhat we mentioned. 
Not only is lhat rc|>ort used lo  set the 
minimum rates, it is also used lo set an 
individual company’s  Experience Mod­
ification Factor (EMF).

If you r accou n l d e v e lo p s  o v e r  
$14,500 in premium using the mini­
mum rates, you automatically qualify 
for Experience Rating. By a set for­
mula. the WCIRB measures the num­
ber of claims you have, the claims you 
have over $2,000 and your premium.

If you are above average, your 
Experience Modification will be l.(X). 
If you are alxrve average, your Ex­
perience Modification will Ire less Ilian 
one. And il your claims are worse than 
average, your experience Modification 
will be greater than one.
S o  the E x p erien ce  M od ifica tion  
F a c to r  ca n  a ffe c t  m y  ra le s 7

Very much. Let's say lhat you have a 
$200,000 payroll of sheet metal work­
ers in the 5542 code which charges 
$9.05 for each $100 of payroll. Tire 
minimum rale Ihal would be devel­
oped is $18,1 (XI. If this acount had a 
number of losses and the Fjqrerience 
Modification Factor was 1.25, they 
would be charged $18,100 x  1.25 or 
$22,625.

If the account loss history was better 
than average and developed an Ex|>er- 
lence Modification Factor of .75, this 
accounl would be charged only $13,575.

Obviously, the Experience Modifica­
tion Factor Ls very important. To my 
way of thinking, it is TIIEmost Impor­
tant factor in your workers' coni(>ensa- 
lion program for several reasons:
a) You can legally pay less for your 
w orkers’  com pensation  insurance 
than your competitor.
b) A consistently low Ex|>criencc Mod­
ification Factor means you profrably 
have a good safety program and you 
are reaping the benefits of that pro­
gram.
c) Unlike dividends— which arc nof 
guaranteed—a good Experience Modi­
fication Factor at least guarantees your 
rates for that year.
d) You can have som e control over 
your Experience Modification Factor, 
whereas il Is very difficult to control 
your dividend. □
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