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BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

SENATE BILL NO. 322
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to workers®™ compensation; and pro-
viding for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE O* ALASKA:

*Section 1. LEGISLATIVE INTENT. (@ It is the intent of the legisla-
ture that AS 23.30 be interpreted so as to assure the quick, efficient, and
predictable delivery of indemnity and medical benefits to injured workers

at a reasonable cost to the employers who are subject to the provisions of

AS 23.30.
() The legislature declares that the workers®™ compensation laws must
not be construed by the courts in favor of any party. It is the specific

intent of the legislature that workers®™ compensation cases be decided on
their merits, except when otherwise provided by statute. It 1is also the
intent of the legislature that the board possess the greatest possible
authority in the exercise of its fact finding responsibilities and that the
board®"s decisions be conclusive if supported by,"any evidence.
(© It is the intent of the legislature 1in amending AS 23.30.175

regarding benefits payable to recipients not residing in the state to

(1 )recognize the levels of workers®™ compensation benefits
brought about by the high cost of living that exists in the state as com-
pared to other localities;

(@ ) reduce disincentives to return to work; and

(@) remove obstacles to the utilization of vocational rehabili-
tation that may be brought about oy the payment of workers®™ compensation

benefits at the high levels provided by the Alaska workers®™ compensation
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1 law to individuals residing in localities with living costs Jlower than

2 those iIn Alaska.

3 * Sec. 2. AS 23.30.005(h) 1is amended to read:

4 () The department may adopt identical rules for all panels, and
5 procedures for the periodic selection, retention, and removal of
6 rehabilitation specialists or physicians under AS 23.30.041 and 23.-
7 30.095, and may adopt regulations to carry out the provisions of this
8 chapter. Process and procedure under this chapter shall be as summary
9 and simple as possible. The department, the board or a member of it
10 may for the purposes of this chapter subpoena witnesses, administer or
11 cause to be administered oaths, and may examine or cause to have
12 examined the parts of the books and records of the parties to a pro-
13 ceeding that relate [WHICH RELATED] to questions iIn dispute. The
14 superior court, on application of the department, the board or any
15 members of it, shall enforce the attendance and testimony of witnesses
16 and the production and examination of books, papers, and records.

17 * Sec. 3. AS 23.30.005 is amended by adding a new subsection to read:

18 (m) If a regulation adopted by the department and approved by a
19 majority of the full board is determined to be invalid by the state
20 supreme covet, the department shall immediately adopt new regulations
21 that conform to the department®s statutory authority as interpreted by
2 the court.
23 * Sec. 4. AS 23.30.020 is amended by adding a new subsection to read:
24 () An employee who knowingly makes a false statement as to the
25 employee®s physical condition on an employment application or preem-
26 ployment questionnaire may not receive benefits under this chapter if
27 () the employer relied upon the false representation and
28 this reliance was a substantial factor in the hiring; and

29 @) there was a causal connection between the fTalse
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representation and the injury to the employee.
Sec. 5. AS 23.30.040(b) is amended to read:

® If an employee suffers a compensable injury that results
temporary total disability, temporary partial disability, permanent
partial disability, or permanent total disability, the employer or
insurance carrier shall contribute to the second injury Tfund. The
contribution shall be made annually at the time of the report Tfiling
required by AS 23.30.155 () [BY ONE YEAR FIOM THE DATE OF THE [INJURY
OR ON TERMINATION OF THE EMPLOYEE®"S CLAIM, "HICHEVER IS SOONER. IF
THE CLAIM 1S NOT TERMINATED WITHIN OME YEAT., SUBSEQUENT CONTRIBUTIONS
SHALL BE MADE YEARLY UNTIL THE TERMINATION OF THE EMPLOYEE®"S CLAIM].
The amount of the contribution is the product of the compensation to
which the employee is entitled for temporary total disability, tempo-
rary partial disability, permanent partial disability, or permanent
total disability and the applicable contribution rate set out in
column A of this subsection. Payment need not be made to the second
injury fund if the total contribution under this subsection is less
than $20. By December 15 of each year the commissioner shall deter-
mine and make available to the public the applicable contribution rate
for the following calendar year according to the reserve rate of the

second injury fund in column B of this .?ubrection:

Column A Column B
Second Injury Fund Reserve Rate
Contribution Rate At Least But Less Than
(Percent) (Percent) (Percent)
6 0 50
5 50 75
4 16 100
3 100 125

SB0322a -3- SB 322



© © 4 o U DN W O -

10
11

12

14

16
17

18

20
21
22
23
24
25

27

28

2 125 150
1 150 175
0 175

* Sec. 6. AS 23.30.041 is repealed and reenacted to read:

Sec. 23.30.041. REHABILITATION OF INJURED WORKERS. @ The
board shall select and employ a reemployment services administrator.
The board may authorize the reemployment services administrator to
select and employ additional staff. The reemployment services admin-
istrator is in the partially exempt service under AS 39.25.120.

((9)) The reemployment services administrator shall perform
following functions:

() enforce regulations adopted by the board to implement
this section;

@) recommend regulations for adoption by the board that
establish performance and reporting criteria for rehabilitation spe-
cialists ;

(@) enforce the quality and effectiveness of reemployment
benefits provided for under this section;

(4 review on an annual basis the performance of rehabili-
tation specialists to determine continued eligibility for delivery of
rehabilitation services;

() submit to the department, on or before January 1 of
each year, a report of reemployment benefits provided under this
section for the previous TFiscal year; the report must include a gen-
eral section and sections related to each rehabilitation specialist
used under this section; the report must also include for each section
a statistical summary of all rehabilitation cases, including

(A) the estimated and actual cost of each active

rehabilitation plan;

i}
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(B) the estimated and actual time of each rehabilita-
tion plan;

(©) a status report on all individuals completing or
terminating a reemployment services program including a return to
work date;

(D) the cost of reemployment services;

(6 ) maintain a list of rehabilitation specialists who meet
the qualifications established under this section;

(7)) promote awareness among physicians, adjustors, injured
workers, employers, employees, attorneys, training providers, and
rehabilitation specialists of the reemployment program established in
this subsection.

(© ITf an employee suffers a compensable injury that may perma-
nently preclude an employee®s return to the employee®s occupation at
the time of injury, the employee or employer may request an eligibil-
ity evaluation for reemployment benefits. The reemployment services
administrator shall, on a rotating basis, select a rehabilitation
specialist from the list maintained under (b)( ) of this section to
perform the eligibility evaluation.

(d Except as provided in(e) of this section, an employee shall
be eligible for benefits under this section upon the employee"s writ-
ten request and by having a physician predict that the employee will
have permanent physical capacities that are less than the physical
demands of the employee®"s job as described in the United States
Department of Labor®s 'Selected Characteristics of Occupations Defined
in the Dictionary of Occupational Titles" for

(1) the employee®s job at the time of injury; and

Q) other jobs that exist in the labor market that the

employee has held within 10 years before the injury or that the
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employee has held following the injury for a period 1long enough to
obtain the skills to compete in the labor market, according to specif-
ic vocational preparation codes as described in the dictionary of
occupational titles.

(e An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee®s
predicted post-injury physical capacities at a wage equivalent to at
least 60 percent of the worker®"s gross hourly wages at the time of
injury and the employment prepares the employee to be employable in
other jobs that exist in the labor market; or

@) the employee has been previously rehabilitated in a
former workers®™ compensation claim and returned to work in the same or
similar occupation in terms of physical demands.

() When an employee is found eligible for reemployment benefits
and desires to use these benefits, the employee shall select a re-
habilitation specialist who shall provide a complete reemployment
services plan. If the employer disagrees with the employee®s choice
of rehabilitation specialist to develop the plan and the disagreement
cannot be resolved, then the reemployment services administrator shall
assign a rehabilitation specialist. The employer and employee each
have one right of refusal of a rehabilitation specialist. The reem-
ployment plan must include the following:

() an occupational goal in the labor market;

@) a plan to acquire the occupational skills to be employ-
able ;

(@) the cost estimate of the reemployment plan, including
provider fees; the amount of tuition, books, tools, and supplies;
transportation; temporary lodging; or job modification devices;

(@) the estimated length of time that the plan v:ill take;

322 -6 - &30322a
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() the date the plan will commence; and

@G) the time of medical stability as predicted by the
physician.

(@) Reemployment benefits shall be selected from the fTollowing
in a manner that ensures remunerative employability in the shortest
possible time:

(1) on the job training;

@) vocational training;

(3) academic training;

(@ self-employment; or

(B5) a combination of (1) - (4) of this subsection.

() The employee, rehabilitation specialist, and the employer
shall sign the reemployment services plan.

(i) After the injured worker has elected to participate in reem-
ployment benefits, noncooperation by the worker shall result in the
termination of reemployment benefits on the date ofnoncooperation.
Noncooperation means failure to

(1) keep appointments;

(@ maintain average grades;

(3) attend designated programs;

(¥ maintain contact with the rehabilitation specialist;

(B5) cooperate with the rehabilitation specialist in devel-
oping a reemployment plan and participating in activities relating to
reemployability on a full-time basis;

G ) comply with the employee®s responsibilities outlined in
the reemployment plan; or

(7)) participate in any planned reemployment activity as
determined by the reemployment services administrator.

() Reemployment benefits avi subject to the Tfollowing time
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limits:

(1) benefits related to the reemployment plan may not
extend past two years from date of plan acceptance, at which time the
benefits expire, except at the discretion of the employer;

@ ) election of the eligibility evaluation by the employee
for reemployment benefits must occur within 60 days of the employer®s
notice of injury unless the reemployment services administrator deter-
mines that unusual and extenuating physical [limitations of the em-
ployee preclude the employee from making a timely request;

(@) the determination of the employee’s eligibility for
reemployment benefits shall occur no later than 30 days following the
date of evaluation referral, except under circumstances that are
determined to be unusual and extenuating by the reemployment services
administrator, who may grant up to an additional 30 days;

(@ within 10 days after the employee has been determined
eligible for reemployment benefits, the employee and employer shall
select a rehabilitation specialist to deliver reemployment services;

(B) a reemployment plan must be formulated and approved by
the parties within 90 days of the determination of eligibility;

(6 ) the reemployment plan shall be iInitiated when the
employee is considered physically able to engage in the plan by the
employee®s physician;

(7 if the employer and employee fail to agree on a reem-
ployment plan, either party may submit a reemployment plan for ap-
proval to the reemployment services administrator; the reemployment
services administrator shall approve or deny a plan within 14 days
after the plan is submitted; within 10 days of the decision, either
party may seek review of the decision by requesting a hearing under

AS 23.30.110; the board shall uphold the decision of the administrator
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unless evidence is submitted supporting an allegation of abuse of
discretion on the part of the administrator; the board shall render a
decision within 30 days after completion of the hearing.

(k) The cost of the reemployment plan incurred under this sec-
tion shall be the responsibility of the employer, but may not exceed
810,000. If an employee reaches medical stability before completion
of the plan, temporary total disability benefits shall cease and
permanent impairment benefits shall then be paid at the employee"s
temporary total disability rate. If the employee®s permanent impair-
ment benefits are exhausted before the completion or termination of
the reemployment plan, the employer shall provide wages equal to 60
percent of the employee®s spendable weekly wages but not to exceed
$525, until the completion or termination of the plan. A permanent
impairment benefit remaining unpaid upon the completion or termination
of the plan shall be paid to the employee in a single lump sum. The
fees of the rehabilitation specialist or rehabilitation professional
shall be paid by the employer and may not be included in determining
the cost of the reemployment plan.

(@D Only a rehabilitation specialist may accept caseassignments
as a case manager and sign eligibility determinations and reemployment
plans. A person who is not a rehabilitation specialist may perform
rehabilitation casework if the work is performed under the direct
supervision of a rehabilitation specialist employed in the same Ffirm
and location.

(m) In this section

@) "employability"” means possessing the ability but not
necessarily the opportunity to engage in employment that is consistent
with the employee"s physical status imposed by the compensable injury

or disease;
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Q) "labor market" means a geographical area that offers
employment opportunities in the following priority:
(A) area of residence;
(B) a,r$a of last employment;;
(©) the state;
(D) othef states;

(3) "physical capacities” means objective and measurable
physical traits such as ability to lift and carry, walk, stand or sit,
push, pull, climb, balance, stoop, kneel, crouch, crawl, reach,
handle, finger, feel, talk, hear or see;

(@ "physical demands'™ means the physical requirements of
the job such as strength, including positions such as standing, walk-
ing, sitting, and movement of objects such as [lifting, carrying,
pushing, pulling, climbing, balancing, stooping, kneeling, crouching,
crawling, reaching, handling, Tfingering, feeling, talking, hearing, or
seeing;

(B) "reemployment benefits"” means eligibility determina-
tion, plan development, and plan cost not exceeding $10,000, exclusive
of provider fees;

(¢ ) "rehabilitation specialist” means a person who is a
certified insurance rehabilitation specialist or a person who has
equivalent or better qualifications as determined under regulations
adopted by the department;

(M "remunerative employability” means having the skills
that allow a worker to be compensated with wages or other earnings
equivalent to at least 60percent of the worker®s gross hourly wages
at the time of injury; ifthe employment iq outside the state, the
stated 60 percent shall be adjusted to account for the difference

between the applicablestate average weekly wage and the Alaska

SB 322 -10- SB0322a



average weekly wage.
* Sec. 7. AS 23.30.055 is amended to read:

Sec. 23.30.055. EXCLUSIVENESS OF LIABILITY. The liability of an
employer prescribed in AS 23.30.045 is exclusive and in place of all
other liability of the employer and any fellow employee to the em-
ployee, the employee"s legal representative, husband or wife, parents,
dependents, next of kin, and anyone otherwise entitled to recover
damages from the employer or fellow employee at law or in admiralty on
account of the injury or death. The liability of the employer is
exclusive even if the employee"s claim 1is barred under AS 23.30.-
020(b). However, if an employer fails to secure payment of compen-
sation as required by this chapter, an injured employee or the em-
ployee®s legal representative in case death results from the iInjury
may elect to claim compensation under this chapter, or to maintain an
action against the employer at law or 1in admiralty for damages on
account of the injury or death. In that action the defendant may not
plead as a defense that the injury was caused by the negligence of a
fellow servant, or that the employee assumed the risk of the employ-
ment, or that the injury was due to the contributory negligence of the
employee.

* Sec. 8 . AS 23.30.095(a) is amended to read:

@ The employer shall furnish medical, surgical, and other
attendance or treatment, nurse and hospital service, medicine,
crutches, and apparatus for the period which the nature of the iInjury
or the process of recovery requires, not exceeding two years from and
after the date of injury to the employee. However, if the condition
requiring the treatment, apparatus, or medicineis a latent one, the
two-year period runs from the time the employeehas knowledge of the

nature of the employee®s disability and its relationship to the

SB0322a -11- SB 322
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employment and after disablement. It shall be additionally provided
that, if continued treatment or care or both beyond the two-year
period is indicated, the injured employee has the right of review by
the board. The board may authorize continued treatment or care or
both as the process of recovery may require. When medical care is
requjred, the injured employee may designate a licensed physician

inzidpé the state where the employee resides to render the care. The

employee may not make more than one change in the employee®s choice of

sj Nattending physician without the written consent of the employer.

»* o' ! 8&' "o

e /\
Referral toa specialist by the employee’s attending physician is not

considered a change in physicians [EXCEPT IN CASES WHERE, IN THE
JUDGMENT OF THE BOARD, CARE OR TREATMENT OR BOTH CAN BEST BE ADMINIS-
TERED BY THE SELECTION OF ANOTHER PHYSICIAN]. Upon procuring the

services ofa physician, the injured employee shall give proper noti-
Fication of the selection to the employer within a reasonable time
after first being treated. Notice of a change iIn the attending physi-
cian shall be given before the change [11 FOR ANY REASON DURING THE
PERIOD WHEN MEDICAL CARE IS REQUIRED THE EMPLOYEE WISHES TO CHANGE TO
ANOTHER PHYSICIAN, THE EMPLOYEE MAY DO SO IN ACCORDANCE WITH REGU-
LATIONS ADOPTED BY THE BOARD].

Sec. 9. AS 23.30.095(c) is amended to read:

(© Aclaim for medical or surgical treatment is not valid and
enforceable against the employerunless, within 14 days following
treatment, the physician giving the treatment or the employee re-
ceiving it furnishes to the employer and the board notice of the
injury and treatment, preferably on aform prescribed by the board.
The board shall, however, excuse the failure to furnish notice _within
14 days when it finds it to be in the interest of justice to do so,

and It may, upon application by aparty in interest, make an award for

SB 322 /[ -12-s. SB0322a
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the reasonable value of the medical or surgical treatment so obtained
by the employee. A claim for a course of treatment requiring con-
tinuing and multiple treatr -ts of a similar nature 1is not valid
unless the treatments are carried out under a written treatment plan
prescribed before the commencement of treatment, completed and signed
by the attending physician, and mailed to the employer within one week
of the beginning of treatment. The treatment plan must include objec-*
tives, modalities, and frequency of treatment. _The initial treatment
plan may not include more than 20 /visits\in the first 60 days, It
more than 20 visits are required within the first 60 days, or more
than four visits a month after the first 60 days, the physician shall
document the need for services iIn excess of the guidelines iIn the
written treatment plan. \

Sec. 10. AS 23.30.095(e) is amended to read:

(e The employee shall, after an 1iInjury, at reasonable times
during the continuance of the disability, If requested by the employer
or when ordered by the board, submit to an examination by a. physician
or surgeon of the employer®s choice [AUTHORIZED TO PRACTICE MEDICINE
UNDER THE LAWS OF THE STATE IN WHICH THE EMPLOYEE MAY BE FOUND],
furnished and paid for by the employer. An examination requested by
the employer not less than 14 days after injury, and every 30 days
thereafter, shall be presumed to be reasonable, and the employee shall
submit to the examination without further request or order by the
board. Facts relative to the injury or claim communicated to or
otherwise learned by a physician or surgeon who may have attended or
examined the employee, or who may have been present at an examination
are not privileged, either in the hearings provided for in this chap-
ter or an action to recover damages against an employer who is subject

to the compensation provisions of this chapter. If an employee
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refuses to submit to an [ANY] examination provided for in this sec-
tion, the employee"s rights to compensation shall be suspended until
the obstruction or refusal ceases, and the employee®"s compensation
during the period of suspension may, in the discretion of the board or
the court determining an action brought for the recovery of damages
under this chapter, be forfeited. The board in any case of death may
require an autopsy at the expense of the party requesting the autopsy.
An autopsy may not be held without notice first being given to the
widow or widower or next of kin if they reside iIn the state or their
whereabouts can be reasonably ascertained, of the time and place of
the autopsy and reasonable time and opportunity given the widow or
widower or next®™ of kin to have a representative present to witness the
autopsy. If adequate notice is not given, the findings from the
autopsy may be suppressed on motion made to the board or to the supe-
rior court, as the case may be.
* Sec. 11. AS 23.30.095(f) is amended to read:
() All fees and other charges for medical treatment or service
[ARE LIMITED TO THE CHARGES THAT PREVAIL IN THE SAME COMMUNITY FOR
SIMILAR TREATMENT OF INJURED PERSONS OF LIKE STANDARD OF LIVING AND]
ishall be subject to regulation by the board but may not exceed usual,
customary, and reasonable fees for the treatment or service iIn the
community in which it is rendered,! as determined by the board!
* Sec. 127~ AS 23.30.095(j) is repealed and reenacted to read:

//(J)/ The board may appoint a medical services review committee,
Jr contmact with an existing organization in the s:ate or another
state, to assist and advise the board in matters involving the appro-
priateness, necessityand cost of medical and related services pro-
vided under this chapter.

* Sec. 13. AS 23.30.095 is amended by adding a new subsection to read:

322 -14- SB0322a
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(k) In the event of a medical dispute regarding determinations
of causation, medical stability, degree of iImpairment, functional
capacity, the amount and efficacy of the continuance of or necessity
of treatment, or compensability between the employee®s attending
physician and the employer®s independent medical evaluation, a second
independent medical evaluation shall be conducted by a physician or
physicians selected by the board from a list established and main-
tained by the board. The cost of the examination and medical report
shall be paid by the employer. The report of the independent medical
examiner shall be furnished to the board and to the parties within 14
days after the examination is concluded. The opinion of the indepen-
dent medical examiner shall, in the absence of clear and convincing
Qﬁﬂectivelevidence to the contrary, be presumed to be correct. A
person may not seek damages from an independent medical examiner
caused by the rendering of an opinion or providing testimony under
this subsection, except in the event of frad.,/-. N,

Sec. 14. AS 23.30.105(a) is amended to read:

(@ The right to compensation for disability under this chapter
is barred unless a claim for it is filed within two years after the
employee has knowledge of the nature of the employee"s disability and
its relation to the employment and after disablement. However, the
maximum time for filing the claim in any event other than arising out
of an occupational disease shall be four years from the date of in-
jJjury, and the right to compensation for death is barred unless a claim
therefor is filed within one year after the death, except that if
payment of compensation has been made without an award on account of
the injury or death, a claim may be filed within two years after the

date of the last payment of benefits under AS 23.30.180, 23.30.185,
23.30.190, 23.30.200, or 23.30.215. It s additionally provided that,
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in the case of latent defects pertinent 0 and causing compensable
disability, the injured employee has full right to claim as shall be
determined by the board, time limitations notwithstanding.

* Sec. 15. AS 23.30.120 is amended by adding a new subsection to read:

© The presumption of compensability established in (@ of this
section does not apply to a mental injury resulting from work-related
stress.

* Sec. 16. AS 23.30.125 is amended by adding a new subsection to read:

Q) Subject to an employer®s or employee®s burden of proof, a
findirg of fact made by the board as a part of a compensation order is
conclusive if supported by any evidence.

* Sec. 17. AS 23.30.130(a) is amended to read:

@ Upon its own initiative, or upon the application of any
party in interest on the ground of a change in conditions, including,
for the purposes of AS 23.30.175, a change iIn residence, or because of
a mistake iIn its determination of a fact, the board may, before one
year after the date of the last payment of compensation benefits under
AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether
or not a compensation order has been issued, or before one year after
the rejection of a claim, review a compensation case under [IN ACCOR-
DANCE WITH] the procedure prescribed in respect of claims 1iIn AS 23.-
30.110. Under [IN ACCORDANCE WITH] AS 23.30.110 the board may issue a
new compensation order which terminates, continues, reinstates, in-
creases, or decreases the compensation, or award compensation.

* Sec.18. AS 23.30.155(c) is amended to read:

(©) The employer shall notify theboard and the employee on a
form prescribed by theboard that thepayment of compensation has
begun or has been increased, decreased, suspended, terminated, re-

sumed, or changed iIn type. An initial report shall be filed with the
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board and sent to the employee within 26 days after the date of 1issu-
ing -he first payment of compensation. If at any time 21 days or more
pass and no compensation payment is issued, a report notifying the
board and the employee of the termination or suspension of compen-
sation shall be filed with the board and sent to the employee within
28 days after the date the last compensation payment was issued. A
report shall also be filed with the board and sent to the employee
within 28 days after the date of issuing a payment increasing, de-
creasing, resuming” or changing the type of compensation paid. If the
employer fails to notify the board and the employee within the 28 days
prescribed by this subsection for reporting, the employer shall pay a
civil penalty of $100 for the first day plus $10 for each day there-
after that the employer failed to give notice. Total penalties under
this subsection [SECTION] may not exceed $1,000 for a failure to file
a required report. Penalties assessed under this subsection are
eligible for reduction under (m) of this section.
* Sec. M-9%-"AS 23.30.155(d) is amended to read:

@ -If the employer controverts the right to compensation the
employer shall file with the board and send to the employee a notice
of controversion on or before the 2l1st day after the employer has
knowledge of the alleged injury or death. If the employer controverts
the right to compensation after payments have begun, the employer
shall file with the hoard and send to the employee a notice of con-
troversion within seven days after an installment of compensation
payable without an award is due. When payment of temporary disability
benefits is controverted solely on the grounds that another employer
or another insurer of the same employer may be responsible for all or
a portion of the benefits, the most recent employer or insurer who is

party to the claim and who may be liable shall make the payments
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durinR the pendancy of the dispute. When a final determination of
liability is made, any reimbursement required, including interest at
the statutory rate, and all costs and attorneys®™ fees incurred by the
prevailing employer, shall be made within 14 days of the determina-
tion.

Sec. 20. AS 23.30.155(m) 1is repealed and reenacted to read:

(m By March 1 of each year the employer shall file a verified
annual report on a form prescribed by the board stating the total
amount of all compensation by type, medical, and related benefits,
vocational rehabilitation expenses, legal fees, and penalties paid on
all claims during the preceding calendar year. If the annual report
is timely and complete when received by the board and provides accu-
rate information about each category of payments, the commissioner
shall review the timeliness of the employer®s reports filed under (©)
of this section. If the employer filed atleast 99 percent of the
reports on time, the penalties assessed under (¢) of this section
shall be waived. If the employer filed at least 97 percent of the
reports on time, 75 percent of the penalties assessed under (¢) of
this section shall be waived. If the employer filed 95 percent of the
reports on time, 50 percent of the penalties assessed under (¢) of
this section shall be waived. If the employer™s reports have not been
filed on time at least 95 percent of the time, none of the penalties
assessed under (c¢) of this section shall be waived. The penalties
that are not waived are due and payable when the employer receives
notification from the commissioner regarding the timeliness of the
reports.

Sec. 21. AS 23.30.175 is repealed and reenacted to read:
Sec. 23.30.175. RATES OF COMPENSATION. (@The weekly rate of

compensation for disability or death for a recipient residing in the
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state may not exceed $700 and initially may not be less than $110.
However, if the board determines that the employee’s spendable weekly
wages are less than $110 a week as computed under AS 23.30.220, or
less than $154 a week in the case of an employee who has furnished
documentary proof of the employee"s wages, it shall issue an order
adjusting the weekly rate of compensation to a rate equal to the
employee"s spendable weekly wages. If the employee®s spendable weekly
wages are greater than $154, but 80 percent of the employee’s spend-
able weekly wages is less than $154, the employee®"s weekly rate of
compensation shall be $154. Prior payments made in excess of the
adjusted rate shall be deducted from the unpaid compensation in the
manner the board determines. |In any case, the employer shall pay
timely compensation.

((9)] The following rules apply to benefits payable to recipients
not residing *n the state at the time compensation benefits are pay-
able :

@) the weekly rate of compensation shall be calculated by
multiplying the recipient™s weekly compensation rate calculated under
AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, by the
ratio of the cost of living of the locality in which the recipient
resides to the cost of living of the state;

@) the calculation required by (1) of this subsection does
not apply if the recipient is absent from the state for medical or re-
habilitation services not reasonably available in the state;

@) 1if the average weekly wage of the recipient and the
resulting compensation rate is determined under AS 23.30.220(a)(2),
the calculation required by this subsection applies only to the por-
tion of the recipient®s weekly compensation rate attributable to wages

earned iIn the state;
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(@ application of thissubsection may not reduce the

weekly compensation rate to less than $154 a week,

in (@ of this section.

except as provided

(©) The board shall provide by regulation for the determination

of living costs for the state and other localities i

n which recipients

reside and for the annual redetermination of these costs.

*Sec. 2. AS 23.30.180 is amended to read:

Sec. 23.30.180. PERMANENT TOTAL DISABILITY.

disability adjudged to be permanent 80 percent of

In case of total

the injured em-

ployee®s spendable weekly wages shall be paid to the employee during

the continuance of the total disability. Loss of bo

th hands, or both

arms, or both feet, or both legs, or both eyes, or of any two of them,

in the absence of conclusive proof to the contrary,

constitutes perma-

nent total disability. In all other cases permanent total disability

is determined iIn accordance with the facts. In maki

tion the market for the employee®s services shall be

() area of residence;

@) area of last employment; and

(3 the state.

ng this determina-

*Sec. 23. AS 23.30.180 is amended by adding a new subsection to read:

() Failure to achieve remunerative employability as defined iIn

AS 23.30.041(m)(7) does not, by itself, constitute

disability.

*Sec. 24. AS 23.30.185 is amended to read:

permanent total

Sec. 23.30.185. COMPENSATION FOR TEMPORARY TOTAL DISABILITY. 1In

case of disability total

in character but temporary

in quality, 80

percent of the injured employee®s spendable weekly wages shall be paid

to the employee during the continuance of the disability. Temporary

total disability benefits may not be paid for any period of disability
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occurring after the date of medical stability. Temporary total dis-
ability benefits may not be paid for more than two years regardless of
continuance of the disability.
* Sec. 25. AS 23.30.190 is repealed and reenacted to read:

Sec. 23.30.190. COMPENSATION FOR PERMANENT PARTIAL IMPAIRMENT,
(@ In case of impairment partial 1In character but permanent in
quality, and n~t resulting iIn permanent total disability, the compen-
sation is 8240,000 multiplied by the employee®™s percentage of net
permanent impairment of the whole person, and payable in a single lump
sum, except as otherwise provided iIn AS 23.30.041, but the compensa-
tion may not be discounted for any present value considerations. Net
permanent impairment is to be determined by multiplying the employee®s
actual degree of permanent impairment by the appropriate adjustment

factor, as follows:

Degree of Actual Impairment Adjustment Factor
0 -5 percent 0
6-10 percent 0.2
11 - 15percent 0.4
16 - 20percent 0.6
21 - 25percent 0.7
26 - 30percent 0.8
31 percent and greater 1.0
((®) All determinations of the existence and degree of permanent

impairment shall be made strictly and solely under the whole person
determination as set out in the American Medical Association Guides to
the Evaluation of Permanent Impairment, except that an impairment
rating may not be rounded to the next.five percent” The board may
adopt and use a supplemental schedule only for injuries that cannot be

rated by the use of American Medical Association guidelines.
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(©) An employee with an actual permanent impairment as deter-
mined under (b) of this section may not receive less than $250 for the
impairment.

(d The impairment rating determined under (@ of this section
shall be reduced by a permanent impairment that existed before the
compensable injury. If the combination of a prior impairment rating
and a rating under (&) of this section would result in the employee
being considered permanently totally disabled, the prior rating does
not negate a finding of permanent total disability.

Sec. 26. AS 23.30.200 is amended to read:

Sec. 23.30.200. TEMPORARY PARTIAL DISABILITY. In case of tempo-
rary partial disability resulting in decrease of earning capacity the
compensation shall be 80 percent of the difference between the injured
employee®s spendable weekly wages before the iInjury and the wage-
earning capacity of the employee after the injury in the same or
another employment, to be paid during the continuance of the disabili-
ty, but not to be paid for more than two [FIVE] years. Temporary
partial disability benefits may not be paid for a period of disability
occurring after the date of medical stability, unless otherwise pro-
vided under AS 23.30.041.

Sec. 27. AS 23.30.200 is amended by adding a new subsection to read:

(b) The wage-earning capacity of an injured employee is deter-
mined by the actual spendable weekly wage of the employee 1if the
actual spendable weekly wage Tairly and reasonably represents the
wage-earning capacity of the employee. The board may, in the interest
of justice, fix the wage-earning capacity that is reasonable, having
due regard to the nature of the injury, tne degree of physical impair-
ment, the usual employment, and other factors or circumstances in the

case that may affect the capacity of the employee to earn wages 1in a
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disabled condition,

including the

naturally extend into the future.

* Sec. 28.

AS 23.30.220(a)

effect

is amended to read:

of disability as it may

(@ The spendable weekly wage of an injured employee at the time

of an injury is the basis for

computing

compensation.

It is the

employee®s gross weekly earnings minus payroll tax deductions. The

gross weekly earnings shall be calculated, as follows:

(O The gross weekly earnings are computed by

100 the gross earnings of the employee

immediately preceding the injury.

dividing by

in the two calendar vyears

(@ If the employee had no earnings during the two calendar

years preceding the injury or was voluntarily absent from the [labor

market for 18 months or more of the two calendar years preceding the

injury [THE BOARD DETERMINES THAT THE GROSS WEEKLY EARNINGS AT THE

TIME OF THE
SUBSECTION],

the board shall [MAY] determine the

INJURY CANNOT BE FAIRLY CALCULATED UNDER

@ OF THIS

employee™s gross

weekly earnings for calculating compensation by considering the nature

of the employee"s work and work history, but compensation may not

exceed the employee®s earnings at the time of injury.

@A) If an employee when injured is a minor, an

apprentice,

or a trainee in a formal training program, as determined by the board,

whose wages under normal conditions would increase during the period

of disability, the projected increase may be considered by the board

in computing the gross weekly earnings of the employee.

volunteer ambulance attendant, policeman,

(@) 1T the employee is injured while performing duties as a

earnings for calculating compensation

weekly earnings paid a full-time ambulance

fireman

SB0322a

employed

in

the political
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or fireman, the

gross weekly

the minimum gross

shall be
attendant,
subdivision where

policeman, mor

the injury
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occurred, or, if the political subdivision has no full-time ambulance
attendants, policemen, or firemen, at a reasonable figure previously
set by the political subdivision to make this determination but in no
case may the gross weekly earnings for calculating compensation be
less than the minimum wage computed on the basis of 40 hours work per
week.

* Sec. 29. AS 23.30.225 is amended by adding a new subsection to read:

© If employer contributions to a qualified pension or profit

sharing plan have been included in the determination of gross earnings
and the employee is receiving pension or profit sharing payments,
weekly compensation benefits payable under this chapter shall be
reduced by the amount paid or payable to the injured worker under the
plan for any week or weeks during which compensation benefitsarealso
payable. The amount of the reduction may not in any week exceed the
increase in weekly compensation benefits brought about by the inclu-
sion of employer contributions to a qualified pension or profit shar-
ing plan in the determination of gross earnings.

* Sec. 30. AS 23.30 is amended by adHing a new section to read:

Sec. 23.30.247. DISCRIMINATION PROHIBITED. (@ An employer may
not discriminate in hiring, promotion, or retention policies or prac-
tices against an employee who has in good faith filed a claim for or
received benefits under this chapter. An employer who violates this
section is liable to the employee fordamages to be assessed by the
court iIn a private civil action.

® This section may not be construed to prevent an employer
from basing hiring, promotion, or retention policies or practices on
considerations of the employee"s safety practices or the employee®s
physical and mental abilities; nor may this section be construed so as

to create employment rights not otherwise in existence.
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© This section may not be construed to prohibit an employer
from requiring a prospective employee to Till out a preemployment
questionnaire or application regarding the person®s prior health or
disability history as long as it is meant to either document written
notice for second injury fund reimbursement under AS 23.30.205(c) or
to determine whether the employee has the physical or mental capacity
to meet the documented physical or mental demands of the work.
* Sec. 31. AS 23.30.265(15) is amended to read:

(15) "gross earnings' means periodic payments, by an em-
ployer to an employee for employment before any authorised or lawfully
required deduction or withholding of money by theemployer, including
compensation that is deferred at the optionof the employee, and
excluding irregular bonuses, reimbursement ofexpenses, expense allow-
ances, and any benefit or payment to the employeethat 1is not fully
taxable to the employee during the pay period, except that the total
amount of contributions made by an employer to a qualified pension or
profit sharing plan during the two plan years preceding the injury,
multiplied by the percentage of the employee®s vested interest in the
plan at the time of injury, shall be inc?uded in the determination of
gross earnings; the value of room and board if taxable to the employee
may be considered in determining gross earnings; however, the value of
room and board that would raise an employee"s gross weekly earning
above the state [ALASKA] average weekly wage at the time of injury may
not be considered;

* Sec. 32. AS 23.30.265(17) is amended to read:

(7)) "injury" means accidental injury or death arising out
of and in the course of employment, and an occupational disease or
infection which arises naturally out of the employment or which natu-

rally or unavoidably results from an accidental iInjury; "injury" [
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AND] includes breakage or damage to eyeglasses, hearing aids, den-
tures, or any prosthetic devices which function as part of the body
and further includes an injury caused by the wilful act of a third

person directed against an employee because of the employment: in-
Jury"” does not include mental injury caused by mental stress unless it
is established that (A) the work stress was extraordinary and unusual
in comparison to pressures and tensions experienced by individuals in
a comparable work environment, and (B) the work stress was the predoin-
inant cause of the mental iInjury; the amount of wor: stress shall be
measured by actual events rather than misperceptions by the employee;
a mental iInjury is not considered to arise out of and in the course of
employment if it results from a disciplinary action, work evaluation,
job transfer, layoff, demotion, termination or similar action, taken
in good faith by the employer;
* Sec. 33. AS 2X30.265 is amended by adding a new paragraph to read:
~"{34) T"medical stability'” means the date after which Tfurther
objectively measurable improvement from the effects of the compensable
injury is not reasonably expected to result from additional medical
care or treatment, notwithstanding the possible need for additional
medical care or the possibility of improvement or deterioration re-
suiting from the passage of time; medical stability shall be presumed
in the absence of objectively measurable improvement for a period of
45 days; this presumption may b< rebutted by clear and convincing
evidence.
* Sec. 34. AS 23.30.210 is repealed.
* Sec. 35. TRANSITIONAL PROVISIONS. Notwithstanding AS 2330.040(b),
asamended by sec. 5 of this Act, and AS 23.30.155(in), as amended by sec.
200f this Act, on or before March 1, 1989, each employer that 1is subject

to those sections shall file a report and make the appropriate contribution
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for all claims existing as of December 31, 1988. The period covered in the
report shall be from the date of the termination report or the last an-
niversary report filed, if one has been filed, through December 31, 1988.

* Sec. 36. APPLICABILITY. This Act applies only to injuries sustained

on or after July 1, 1988.
* Sec. 37. This Act takes effect July 1, 1988.
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* Sec. 3. AS 23.30.005 is amended by adding a new subsection to read:

(m If a regulation adopted by the department and approved by a
majority of the Tull board 1is determined to be invalid by the state
supreme court, the department may adopt new regulations that conform
to the department®s statutory authority as interpreted by the court.
These new regulations shall apply both retrospectively and

prospectively.

* Sec. 5. AS 23.30.041 is repealed and reenacted to read:

Sec. 23.30.041. REHABILITATION OF [INJURED WORKERS. @ The
beard shall select and employ a reemployment services administrator.
The board may authorize the reemployment services administrator to
select and employ additional staff. The reemployment services admin-
istrator is in the partially exempt service under AS 39.25.120.

@) The reemployment services administrator shall perform the
following functions:

(@D enforce regulations adopted by the board to implement
this section;

(@ recommend regulations for adoption by the board that
establish performance and reporting criteria for rehabilitation
specialists;

@ enforce the quality and effectiveness of reemployment
preparation benefits provided for under this section;

(@) review on an annual basis the performance of reha-
bilitation specialists to determine continued eligibility for delivery
of rehabilitation services;

(B) submit to the Department of Labor on or before January

1 of each vear, a report of reemployment benefits provided under this



»b\":

section for the previous fiscal vyear; the report must include a
statistical summary of all rehabilitation cases, including
(A the estimated and actual cost of each active
rehabilitation plan;
(B) the estimated and actual time of each rehabilita-
tion plan;
© a status report on all individuals completing or
terminating a reemployment services program including a return to
work date;
(O the cost of reemployment preparation services;
@®) maintain a list of rehabilitation specialists meeting
the qualifications established in this section;
(D promote awareness among physicians, adjusters, injured
workers, employer, employees, attorneys, training providers, and
rehabilitation specialists of the reemployment program established in

this subsection.

© IT an employee suffers a compensable injury that may perr

nently preclude an employee®s return to the employee®"s occupation at
the time of injury, the employee or employer may request an eligibil-
ity evaluation for reemployment benefits. The employee must request
an eligibility evaluation within 90 days after the employee gives the
employer a notice of injury unless the reemployment services adminis-
trator determines the employee has unusual and extenuating physical
limitations that prevent the employee from making a timely request.
The reemployment services administrator shall, on a rotating and
geographic basis, select a rehabilitation specialist from the list
maintained under () () of this section to perform the eligibility

evaluation.



(@ Within thirty days after the referral by the administrator,
the rehabilitation specialist shall perform the eligibility evaluation
and issue a report of findings. The reemployment services administra-
tor may grantup to an additional 30 days for performance of the
eligibility evaluation upon notification of unusual and extenuating
circumstances and the rehabilitation specialist™s request. Within 14
days after receipt of the report from the rehabilitation specialist,
the reemployment services administrator will notify the parties of the
employee®s eligibility for reemployment preparation services. Within
10 days after the decision, either party may seek review of the
decision by requesting a hearing under AS 23.30.110. The hearing
shall be held within 30 days after it iIs requested. The board shall
uphold the decision of the administrator except for abuse of dis-
cretion on the administrator®s part.

® An employee shall be eligible for benefits under this
section upon the employee®s written request and by having a physician
predict that the employee has permanent physical capacities that are
less than the physical demands of the employee®s job as described in
the United States Department of Labor®s ™"Selected Characteristics of
Occupations Defined in the Dictionary of Occupational Titles" for

(@O the employee®s job at the time of iInjury; and

(@ other jobs that exist in the Qlabor market that the
employee has held or received training for within 10 years before the
injury or that the employee has held following the injury for a period
long enough to obtain the skills to compete in the Jlabor market,
according to specific vocational preparation codes as described in the
dictionary of occupational titles.

™ An employee is not eligible for reemployment benefits if



least 60% of the employee®s gross hourly wages at the time of injury
and the employment prepares the employee to be employable 1i1n other
jobs that exist in the labor marker;

() the employee has been previously rehabilitated in a
former workers® compensation claim and returned to work in the same or
similar occupation, 1iIn terms of physical demands, as the employee held
at the time of the prior injury; or

(©)] at the time of medical stability no permanent
impairment is identified or expected.

@ Within 10 days after the employee receives the reemployment
services administrator®s notification of eligibility for services, the
employee shall notify the employer in writing of his selection of a
rehabilitation specialist who shall provide a complete reemployment
services plan. IT the employer disagrees with the employee®s choice
of rehabilitation specialist to develop the plan and the disagreement
cannot be resolved, then the reemployment services administrator shall
assign a rehabilitation specialist. The employer and employee each
have one right of refusal of a rehabilitation specialist.

() Within 90 days after the rehabilitation specialist™s se-
lection iIn (g)of this section, a reemployment plan must be formulated
and approved. The reemployment plan must contain at least the follow-
ing:

(1D an occupational goal in the labor market;

(@ a plan to acquire the occupational skills to be employ-

able;



(® the cost estimate of the reemployment plan, including
provider fees; the amount of tuition, books, tools, and supplies;
transportation; temporary lodging; or job modification devices;

(@ the estimated length of time that theplan will take;

(®B) the date the plan will commence; and

®) the estimated time of medical stability aspredicted by
the physician.

O) Reemployment benefits shall be selected from the fTollow
in a manner that ensures remunerative employability iIn the shortest
possible time:

(O on the job training;

(@ vocational training;

(@ academic training;

@ self-employment; or

®G) a combination of (O - (@ of this subsection.

() The employee, rehabilitation specialist, and the employer
shall sign the reemployment services plan. IT the employer and
employee fail to agree on a reemployment plan, either party may submit
a reemployment plan for approval to the reemployment services adminis-
trator; the reemployment services administrator shall approve or deny
a plan within 14 days after the plan is submitted. Within 10 days
after the administrator files the decision, either party may seek
review of the decision by requesting a hearing under AS 23.30.110.
The standards and time periods allowed for review are the same as
those iIn (d) of this section.

(K Benefits related to the reemployment plan may not extend
beyord two years from the date of plan acceptance or approval, at

which time benefits expire. IT an emnlovee reanhps medical stabilitv



shall cease and permanent impairment benefits shall then be paid at
the employee®s temporary total disability rate. If the employee®s
permanent impairment benefits are exhausted before the completion or
termination of the reemployment plan, the employer shall provide wages
equal to 60% of the employee®"s spendable weekly wages but not to
exceed $525, wuntil the completion or termination of the plan. A
permanent impairment benefit remaining unpaid upon the completion or
termination of the plan shall be paid to the employee in a single lump
sum. The fees of the rehabilitation specialist or rehabilitation
professional shall be paid by the employer and may not be included in
determining the cost of the reemployment plan.

(D The cost of the reemployment plan, not including the fees of
the rehabilitation specialist or the benefits provided in (1) of this
section, shall be the responsibility of the employer, but may not
exceed $10,000.

(m Only a rehabilitation specialist may accept case assignments
as a case manager and sign eligibility determinations and reemployment
plans. A person who 1is not a rehabilitation specialist may perform
rehabilitation casework 1i1f the work 1is performed under the direct
supervision of a rehabilitation specialist employed in the same firm
and location.

() After the employee has elected to participate iIn reemploy-
ment benefits, noncooperation by the employee shall result in the
termination of reemployment benefits on the date of noncooperation.
Noncooperation means but shall not be limited to, failure to

() keep appointments;
@) maintain at least average grades;

(3 attend designated programs;



(B) cooperate with the rehabilitation specialist in devel-
oping a reemployment plan and participating in activities relating to
reemployment of a full-time basis;

(6) comply with the employee®™s responsibilities outlined in
the reemployment plan; or

@ participate 1in any planned reemployment activity as
determined by the reemployment services administrator.

IT the employer believes the employee has not cooperated, it may
terminate reemployment services and wages under (1) of this section.
However, upon the request of either party, the reemployment services
administrator shall decide whether the employee cooperated. A hearing
before the administrator shall be held within 30 days after it 1is
requested. The administrator shall issue a decision within 14 days
after the hearing. Within 10 days after the administrator files the
decision, either party may seek review of the decision by requesting a
hearing under AS 23.30.110. The standards and time periods allowed
for review are the same as those in (d) of this section.

(© In this section

(1) “"employability” means possessing the ability but not
necessarily the opportunity to engage in employment that is consistent
with the employee”s physical limitations resulting from the
compensable injury.

Q) “"labor market™ means a geographical area that offers
employment opportunities in the following priority:

(A area of residence;
B) area of last employment;
© the state;

(D) other sta



(@ "physical capacities”™ means objective and measurable
physical traits such as ability to lift and carry, walk, stand or sit,
push, pull, climb, balance, stoop, kneel, crouch, crawl, reach,
handle, Tfinger, fTeel, talk, hear, or see.

(@ ‘'"physical demands'"™ means the physical requirements of
the job such as strength, including positions such as standing,
walking, sitting, and movement of objects such a lifting, carrying,
pushing, pulling, climbing, balancing, stooping, kneeling, crouching,
crawling, reaching, handling, fingering, feeling, talking, hearing, or
seeing.

©)) “"rehabilitation specialist”™ means a person who is a
certified insurance rehabilitation specialist, a certified
rehabilitation counselor or a person who has equivalent or better
qualifications as determined under regulations adopted by the
department.

(6) “"remunerative employability”™ means having the skills
that allows a worker to be compensated with wages or other earnings
equivalent to at least 60 percent of the employee®s gross hourly wages
at the time of injury, 1i1f the employment 1is outside the state, the
stated 60 percent shall be adjusted to account Tfor the difference
between the applicable state average weekly wage and the Alaska

average weekly wage.

¢Section 18. AS 23.30.155(c) 1is amended to read:

(©0 The carrier or independent adjuster [EMPLOYER] shall notify
the board and the employee on a form prescribed by the board that the
payment of compensation has begun or has been 1increased, decreased,

suspended, terminated, resumed, or changed iIn type. An initial report



after the date of issuing the Tirst payment of compensation. If at
any time 21 days or more pass and no compensation payment iIs issued, a
report notifying the board and the employee of the termination or
suspension of compensation shall be filed with the board and sent to
the employee within 28 days after the date the last compensation
payment was 1issued. A report shall also be filed with the board and
sent to the employee within 28 days after the date of 1issuing a
payment increasing, decreasing, resuming, or changing the type of
compensation paid. If the [EMPLOYER FAILS TO NOTIFY THE] board and
the employee are not notified with the 28 days prescribed by this
subsection for reporting, the carrier or independent adjuster
[EMPLOYER] shall pay a civil penalty of $100 for the Tfirst day plus
$10 for each day thereafter that [THE EMPLOYER FAILED TO GIVE] notice
was not given. Total penalties under this subsection [SECTION] may
not exceed $1,000 for a failure to file a required report. Penalties
assessed under this subsection aredue and payable and eligible for

reduction under (M) of this section.

¢Section 20. AS 23.30.155(m) 1is repealed and reenacted to read:

(O On or before March 1 of each year the carrier or independent
adjuster shall file a verified annual report on a form prescribed by
the board stating the total amount of all compensation by type,
medical and related benefits, vocational rehabilitation expenses,
legal fees and penalties paid on all claims during the preceding
calendar year.

@ If the annual report is timely and complete when received by
the board and provides accurate information about each category of

payments, the commissioner or his designee shall review the timeliness



preceding year as required by (¢) of this section. IT the carrier or
independent adjuster timely filed at least 99% of the reports for the
preceding year, the penalties assessed under (c¢) of this section shall
be waive. IT the carrier or 1iIndependent adjuster timely filed at
least 97%, of the reports for the preceding year, 75% of the penalties
assessed under (¢) of this section shall be waived. IT the carrier or
independent adjuster timely filed 95% of the reports for the preceding
year, 50% of the penalties assessed under (¢) of this section shall be
waived. IT the carrier or independent adjuster®s reports Tfor the
preceding year were not timely filed at least 95% of the time, none of
the penalties assessed under () of this section shall be waived. The
penalties that are not waived shall be due and payable within 28 days
after the Commissioner of Labor mails the notice of the penalties due.

(©)) If the annual report is not filed by March 1 of each year,
the carrier or independent adjuster shall pay a civil penalty of $100
for the Tirst day plus $10 for each day thereafter.

(G)) IT the payment under (@ of this subsection 1iIs not paid
timely, the carrier or independent adjuster shall pay a civil penalty
of 20% of the penalties due plus iInterest at the rate prescribed by AS

45.45_010.

¢Section 21. AS 23.30.155 1is amended by adding a new subsection to

read:
®) IT the employer does not have a carrier or iIndependent

adjuster, (© and (M of this section apply to the employer.

NOTE: ALL SUBSEQUENT SECTIONS SHOUI.D BE RENUMBERED.



John D. Herring

6939 Gemini

Anchorage, Ak.
99504

January 16, 1988

Senator Tim Kelly
P.O. Box V
Juneau, Ak. 99811

Attention : Senator Kelly
Subject : Response to Workers Compensation Letter
Dear Senator Kelly,

This letter responds to your information letter on the
subject.

In my opinion and experience :

General .

1. People respond to iImposed systems to maximize benefits to
themselves ;

2. Governments efforts and programs are always subverted by a
majority of its recipients consistent with maximization of
benefits to themselves ;

3. Bureaucracies operated by the state of Alaska lack the
ability to objectively serve the clientele requiring their
services. Dealing with State Welfare agencies is degrading,
humiliating, frustrating and dehumanizing experience. A minimum
amount of exposure should be necessary for any program you are
currently considering.

4. Rehabilitation Services are needed in many cases but most
of the time people are merely going through steps to achieve

maximum benefits from the system”™; Avoid creating a system that
requires those seeking "Workmans®™ comp."™ to needlessly waste the
State®"s resourses.

5. Benefits paid by any welfare system should be "life
sustaining” only; once a person is on the system they should
continue without bureaucratic checking, discontinuities and
meddling, thus preserving the individuals self respect. Set time
limits and schedules of payments consistent with minimum survival
in the least expensive location in America.

6. Build in mandatory delays for all benefits when legal
remedies are sought. Assure that legal cost are subtracted from

money due any Workmans® Comp, recipient.
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Vocational Rehabilitation Services

1. Most injuries do not require nor benefit from Vocational
Rehab, services. It should be strictly optic lal and requested.

2. 1t should never be part of the system to get Workmans-®
Comp, benefits.

3. Rehabilitation services should be continued as long as an
individual 1is benefiting from the service. Investing in Human
beings is the best use of State"s funds.

4. The goals of the administrators should be to build and
maintain an individuals self respect, as well as to build
meaningful skills.

Medical :

1. The state should have a medical doctor ( IME )

2. Set maximum dollar values allowed to correct any iInjury or
loss of limb. Give the Workmans® Comp, recipient that amount and
let he or she do what they want with the money. Never try to set
standards of medical service, number of visits, number of doctors
or anything that degrades the "human spirit".

Compensation :

1. The sum of $2,500 per month should never be exceeded. Also
avoid setting class distinction for skiJl classes. The payment of
$1,100.00 per week 1is ludicrous and represents anunnecessary
incentive to join the Workmans® comp, system.

2. Lower the minimum to $100.00 per month for some classes of
injuries.

3. Create a board to investigate accidents. When unnecessary
risks were required by any employer then set up an additional
process to go after the employer for compensation.

Other :

1. Disallow all claims for mental injury. Such claims should
be settled in a civil court between the employer and employee. The
state should request Federal support to allow OSHA to investigate
working conditions which lead to mental breakdown and determine 1if
federal guidelines can assist in the evaluation of risk in the
work place.

2. Employers should never be prevented from evaluating the
possibility that a prospective employee may wish to place himself
in a position to again receive an Injury and again bilk the
system.



In Conclusion

- Tim, 1 believe that you have a tough job ahead and hope you
refuse to pass restrictive legislation which will act to increase
I hope you respond to

the power of bureaucrats over needy people.
this crisis of esculating Workmans® Comp, Insurance cost in such a
lucrative. 1 hope you leave needy

manner that will make 1t less
individuals iIn a position to maintain their self respect and in a

position to respect the state of Alaska and its Policies.
I look forward to seeing you again soon.
Respectfully yours,

* U.

7ﬂﬁk~3hn D. Herring

)
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Commco Alaska

Senator Tim Kelly

Chairman

Senate Labor & Commerce Committee
Alaska State Legislature

P. 0. Box V

Juneau, Alaska 99811

February 18, 1988

Dear Senator Kelly:

We wish to notify you of our support of the efforts both you and your
committee are putting into the Workers®™ Compensation legislation this
session. Workers®™ Compensation rates are now a major crisis.

It will clearly be difficult to withstand pressures to alter the
original bill as different interest groups seek to protect their
particular niche in the system.

We understand the chiropractic profession is now making just such an
organized attempt to pressure the Committee to make, changes in the
bill changes which we understand not to be at all of concern to a
legitimate chiropractic doctor. The current visitation language, for
example, seems to adequately handle unusual chiropractic requirements
with the provision that excess visitations simply require written
jJustification by the physician.

We urge you not to waiver under pressure from groups such as this.
Our only hope of any rate decrease this year is to adhere as closely

as possible to the work accomplished by the joint task force.

Thank you for your efforts.

Sincerely,

W. R. Hargrave
President

A Subsidiary ol Commco American Incorporated



ANCHORAGE. ALASKA 99508
TELEPHONE: 563-3145

DECLAN R. NOLAN. M.D. GEORGE B. VWICHMAN. M.D THOMAS P. VASILEFF. M.D
ORTHOPAEDIC SURGFRY ORTHOPAEDIC SURGERY ORTHOPAEDIC SURGERY

RICHARD D. McEVOY. M.D.

RICHARD \7. GARNER. MD
January 18, 1988 ORTHOPAEDIC SURGERY

ORTHOPAEDIC SURGERY

Senator Tim Kelly
P.0O. Box V
Juneau, Alaska 99811

Dear Senator Kelly:

I"m taking this opportunity to respond in a letter to your questionnaire

dated January 7, 1988. I"m not sure whether |1 have what you would call
an expertise in Workmen®"s Compensation, however, 1%ve certainly had a great
deal of experience treating patients affected by it and because of that
have some definite opinions. I"d like to address several issues mentioned

in your questionnaire and then move on to some more general thoughts.

With respect to the length of time a person is unable to work before being

considered permanently disabled, 1 think there ought to be perhaps a set
limit of about two years but a mechanism for reviewing cases after that
time such as is done with the V.A. Many patients who are unable to work

at two years do in fact become employable subsequent to that time.

Regarding the number of visits to a doctor or a chiropractic 1 would think
that if a patient saw a physician approximately once a week for two months
on the average that would be more than sufficient. However, 1°m not sure
whether your question refers to physical therapy treatments as those often
are recommended two to three times a week over an extended time period
and on some occasions perhaps even on a daily basis. That iIs to say, |1
would suggest that the number of visits to a physician or chiropractor
to be roughly once a week whereas treatments for physical therapy perhaps
should have a greater number of visits or else be considered in a separate
category.

I would agree that Compensation should be reduced if a person moves to
an area with a Jlower cost of living. I"'m not at all sure how oneassesses
the actual cost of living in a fair and equitable manner but the concept
of reduced payments seems reasonable.

It has long been my observation that the mandatory rehabilitative service
clause in the Workmen®"s Comp Act 1is quite costly. Many patients are quite
capable of making their own alternate plans and actually resent the inter-
ference by the rehabilitative people whom they feel are simply agents of
the 1iInsurance -carrier. What 1 have seen happen all to often is that the
rehab counselor will meet with the patient, develop a spectrum of unrealistic
expectations based on testing, then lead the patient to believe that these



Senator Tim Kelly
P.0. Box V
Juneau, Alaska 99011

plans are Tfeasible. The pat-"ent will then begin to make arrangements to
pursue these at which point a conference occurs between the rehabilitative
counselor and the funding insurance company and it becomes apparent that
the insurance company has no intention of spending the money needed to
complete the rehabilitation at which point the patient 1is markedly
disillusioned and the rehab person becomes ineffective as they have lost
their client"s  trust. I certainly thinx that rehab services are
inappropriate 1in any instance where the patient has a reasonable chance
of returning to the original employment however 1long that might take.
I would also agree that $10,000 on a rehab Dlan seems generous.

Now addressing yourmedical proposals, I would say that they sound
reasonable. I"d like to suggest that in many instances patients will
progress from practitioner to practitioner on the basis of referrals.
I would hope that the policy on changing practitioners would not apply
in that case. What 1I1"m referring to 1is the instance in which a family
practitioner or a chiropractor might refera patient to an orthopedic surgeon
who might then later refer the patienton to a neurosurgeon or perhaps
a rehabilitative specialist. I would agree however that doctor shopping
is a frequent and undesirable occurrence and is often occasioned by attorneys
who are advising their patient to find a physician who is willing to maximize

the injury and thus the ultimate award rather than cure -he underlying
problem.

Thank you so much for allowing me to express my opinion at length. I*m
not sure what your stand is or has been on tort reform but 1| would like
to suggest that a significant portion of my overhead as a medical
practitioner is medical malpractice iInsurance. I hope you are willing

to support meaningful tort reform including collateral source disclosure,
contingency fee limitation and each and several liability as another way
to help reduce the overall cost of medical care.

As | suggested at the start of my letter, I"'m not an expert on Workmen®s
Compensation but have had considerable experience with 1It. If my further
involvement or consideration of the Workmen"s Compensation program would
be of assistance to you, please contact me.

Best wishes for a Happy New Year.

Yours respectfully,

R. W. Garner, M.D.

RWG - mck

cc: Senator Dick Eliason

cc: Senator Bettye Fahrenkamp
cc: Senator Rick Uehling

cc: Senator Mike Szymanski
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23.30.095(a):

DELETE underlined passage beginning page 12, line
7 through line 11, starting with "The employee™.

RATIONALE: This passage is objectionable for
several reasons:
(@) because there is an insufficient
definition of "attending physician';
(b) because there is an insufficient
definition of "specialist”;
(c) because there is no indication of when
a physician becomes an ™"attending' physician
as opposed to an examining or consulting
physician; and,
(d because there i1s no real indication of how

a choice of a different specialty is treated.
For instance, i1f employee®s attending
physician Is a GP and he has a broken leg
and decides that a orthopedist would be better
able to treat him, does that decision count
as a change? Or, the employee has a lower
back injury, choses to try an osteopath or a
chiropractor instead of his GP, does that
decision count as a change when he is not
merely changing from one doctor to another
but is actually seeking a different type

of treatment?

IT the passage must remain iIn, here Is a suggested
change:

The employee may not make more than one
change of attending physician within
the employee®s attending physician®s
discipline or speciality without the
written consent of the employer.



We would suggest that A.S. 23.30.265 be amended to
include the following definitions.

An attending physician i1s the physician
of the patient®s choice responsible for
the provisions of primary health care.

A specialist is a physician to whom the
patient is referred by the attending phy-
sician for the provision of secondary
care and/or consultation.

(2) Keep language that will be deleted (bracketed langauge on
page 12, line 11 through line 13). There does not appear
to be any justification for taking away the boards
authority to make exceptions to this rule in the
appropriate cases.

(3) Amend the language iIn the next sentence, page 12, line
13, starting "Upou procuring”™ to read:

Upon procuring the services of an attending
physician, etc.

SECTION A.S. 23.30.095(c):

(1) DELETE the added language (underlined and appearing
on page 13, line 2 through line 13).

RATIONALE: This passage is ill considered:

(@) Dbecause there i1s no definition of what Iis
considered '"continuing and multiple treatments"
and health care providers must necessarily guess;

(b) because there is no designation of who will
approve the plan and what standards will be
employed and upon what facts or basis the
review will rest;

(c) Dbecause the process of review will occur
simultaneously with the provision of treatment
and, according to the current language, the
health care provider must bear the financial
risk of disapproval;



(d) because there are no provisions for amendment
of the plan should the need arise; and,

(e) because the provision imposes maximum limits
arbitrarily.

Generally, 1t appears to us that these provisions will pro-
bably result iIn an increase in litigation and resulting costs
rather that a decrease since so much is left unstated.

If the reason for this amendment is to guard againstunreaso-
nable or unnecessary treatment, there are already regulations in
place and the employer can, with most health care professions,
submit perceived abuses to the appropriate peer review commit-
tees .

If the :e-"ison for this provision is, as some of our members
strongly suspect, an indirect attack onChiropractic, it is-not
in fact cost effective and iIs, to say the least, discriminatory.

SECTION A.S. 23.30.95(e): DELAOO™O

(1) <Proposed amendment deleting requirement that examining
physician be authorized to practice 1is Iinappropriate
and suspect. Therefore, bracketed section on page 13,
line 18 through line 19, should be RETAINED.

How is either the Board or the employee able to rely
upon the competence of a report or examination if
there 1s no requirement that the physician doing the
examining be appropriately licensed? Does the
legislature really intend to require that the employee
must s.ubmit to an examination by someone wno may not
be capable of meeting license requirements?

(2 The creation of a presumption of reasonableness
of requiring examinations every 30 days appears
to be irrational. It seems obvious that the
added language could easily be used by the employer
to harass an employee in cases where either ()
the condition is stable enougn that monthly
examinations are unnecessary, and/or the examination
technique used is painful and the likelihood of
substantial changes i1n condition would not, in the
absence of an adversary relationship, be normally
considered justified. In addition, should the employee
not be able to work at his/her old job, a requirement
for monthly examinations by the former employer®s
doctor may well interfere with the ability of
the employee to secure ouher employment.



(3 Although there are fairly draconian provisions
within this section for employee non-cooperation,
there are no provisions for (i) advance (reasonable)
notice requirement by the employer; or, (i1) a
means by which the employee can contest the
necessity and/or reasonableness of the monthly
examinations prior to tbeir imposition.

SECTION A.S. 23.30.95(F);
DELETE (UNDERLINED) changes.
AMEND® LANGUAGE

RATIONALE: The present section, prior to amendment, limited
fees charged for medical treatment and services to charges
that generally prevailed iIn the community. (See bracketed
section, page 14, lines 18 through 19). The new section
(underlined, page 14, line 20 through line 22) adds to the
Board®"s responsibility the necessity to determine whether or
not the charge, which may well be customary in the community,
is reasonable (underlined).

That being true, the phrase that the Board may regulate
fees and charges contained within this section would become a
reality since the Board would have authority under this sec-
tion to override free market considerations, including local
economics and the effects of local competition and declare
that charges that were in fact usual and customary but, in
the Board®s opinion, unreasonable.

The proposed change is actually unnecessary since nor-
mal free enterprise processes supply reasonableness of price
through market place competition.

The purposes behind this section are two-fold. First,
the legislature is rightly concerned over the incurring costs
of workmens® compensation insurance to employers. Second,
paying inappropriately high charges to a physician will
encourage bias that i1nevitably leads to increased litigation.
Assuming that these provisions are laudatory, the measure
only goes half way in treating the problems. The other half
of the costs associated with workmens®™ compensation cases
arises from the physician retained by the employers to exa-
mine the employeess. The costs associated with those physi-
cians contribute to the burgeoning costs of insurance in the
same ma 1er as those of the employer®s physician.

Additic .ally, the issues of bias for over compensated physi-
cians a”e not confined to either side.



. Finally, the present language limits comparison to an
obviously vague and confusing standard of "treatment of
injured persons of "like standard of being”. That portion
should have the confusing language removed. Therefore, we
suggest that the language of A.S. 23.30.095(f) be as follows:

All fees and charges for treatment, service or
examinations by physicians for either party should
be limited to charges that prevail in the same com-
munity for similar treatment, services or examina-
tion of iInjured persons and shall be subject to
regulation by the Board.

SECTION A.S. 23.30.95(1):

DELETE changes. AMEND CURRENT"LANGUAGE.
t

The most offensive of the added language is contained on page
14, lines 25 through 26, which allows for an out-of-state organi-
zation to advise the Board on the appropriateness and necessity
for and costs of medical treatment of Alaskan workmen by Alaskan
physicians. A host of questions arise by this wording. IT an
out-of-state organization is appointed, how well qualified are
they to judge these issues? Could they pass the relevant Alaska
boards? Are they iIn fact licensed physicians/health care provi-
ders? Are they anything more than claim adjusters? How is an
out-of-state organization going to determine appropriateness of
treatment without recourse to examining the patient or taking
additional xrays or additional studies? Why is an out-of-state
organization needed when there are peer review committees set up
within the various disciplines for these purposes now?

Regarding costs, once again, how is an out-of-state organiza-
tion going to determine appropriate levels of costs? |If for
instance, the person making the determination on appropriateness
of costs lives in and is familiar with medical costs in some
small town in Illlinois, will that familiarity influence the
advice he gives to the Board on treatment rendered iIn Alaska
where the cost of everything is higher?

Based upon the recommendations that are made to the Board,
the Board will be determining whether an employer should pay a
bill for services that have already been rendered. Because it
has the power to approve of the withholding of pnyment, the
employee and the local physician in Alaska rendering treatment to
him @s at a distinct disadvantage in challenging the advice of an
out-of-state organization.



IT the advice 1s unsound, but because of economics, remains
unchallenged, the Board"s decision will eventually begin to
influence the manner i1n which Alaskan physicians treat injured
workmen since their choices will essentially be to either adopt
an approved (but unsound) procedure or to refuse to treat the
injured workman. Additionally, iInjured employees may not seek
appropriate treatment since they might end up having to pay for
it themselves, which will either add to the term of the Injury or
begin to iIncrease costs of employee medical insurance plans.

We suggest the following”,l|n™ua”e REPLACE Section (J):

The board may appoint a medical services review
board consisting ofMphysicians licensed in the
state and employer and employee representatives to
assist and advise the Board in matters involving
the costs of health care services. The medical
services advisory board shall conduct anonymous
surveys biannually to determine usual and customary
costs of treatment and procedures, and in the case
of unusual situations, may conduct special surveys
to determine usual and customary costs for treat-
ment of procedures not normally encountered. It
the Board shall determine that a physician or
health care provider has inappropriately or unne-
cessarily provided treatment, or has habitually and
substantially exceeded the usual and customary
charges in the community in which treatment was
rendered, the committee shall refer the matter to
the peer review committee of the health care provi-
der®s discipline and advise the Board to disapprove
the charges iIn question.

SECTION A.S.23.730.095(k):
(1) AMEND proposed language.

RATIONALE: The clear import of this section iIs to pro-

vide the Board with an independent source to turn to when a
dispute arises between the parties®™ experts. Unfortunately,
the proposed section as it"s presently worded does not go far
enough to insure the i1ndependence of the source. Addition-
ally, it fails to guard against "apples and oranges'™ com-
parisons that so often create or increase litigation before
the Board. Finally, the proposed section creates an
inappropriately limited standard of review which Is incon-
sistent with current diagnostic techniques.



First, in order to insure the independence of the
review, the selection of a physician or health care provider
should be from a rotating list so that there can be no
question as to impartiality in the selection process.

Second, both parties should have the right to object to
one selection within a reasonable time period so that
questions of bias may be minimized.

Third, the lists that are resorted to by the Board
should be kept by discipline and specialty and the selection
made should conform to the discipline or specialty of the
health®-care provider of the employee. Otherwise, there is
every likelihood that the Board will become embroiled in
jurisdictional disputes between disciplines and specialties
that will provide no meaningful comparison.

Fourth, Hlimiting the standard required to overcome.* the
presumption to objective evidence deselects critical subjec-
tive findings that often times form the backbone of a valid
diagnosis.

Fifth, although shielding the independent physician from
liability for ordinary negligence is a good idea, making his
liability dependent upon proving fraud goes too far. As a
result, it is our feeling that the limits of liability should
extend to fraud®"s cousin, misrepresentation, and to gross
negligence in order to ensure an appropriate level of
reliability in the findings- of the iIndependent physicians.

We would suggest the following language be substituted for

the proposed language:

In the event of a dispute regarding determinations
of causation, stability, degree of impairment,
functional capacity, the amount and efficacy of the
continuance of or necessity of treatment, or com-
pensability between the employee®s attending physi-
cian and the employer®s medical evaluation, an
independent medical evaluation shall be conducted
by a physician or physicians of the same discipline
and specialty of the employee®s attending physi-
cian.

Such physicians shall be licensed in the State of
Alaska or the state that treatment was rendered and
selected from a list established with the aid and
advice of the medical advisory board, and main-
tained by the Board. Both the employee and
employer shall have the right to challenge one



appointment. In the event of a challenge, the next
physician on the list will be appointed. The con-
tents of the list and the order of i1ts contents
shall be kept confidential by the Board. The
report of the i1ndependent medical examiner shall be
furnished to the Board and both parties within 14
days after the examination is concluded. The opi-
nion of the independent medical examiner shall, 1iIn
the absence of clear and convincing evidence to the
contrary, be presumed to be correct. A person may
not seek damages from an independent medical exa-
miner caused by the rendering of an opinion or pro-
viding testimony under this subsection, except 1In
the case of fraud, misrepresentation or gross
negligence.

SECTION A.S. 23.30.155(c):
DELETE Added Ilanguage.

RATIONALE: As will be explained more fully when Subsection
(m) 1is discussed, the exception being grafted onto this sec-
tion is, 1in essence, gutting the penalty provisions by
allowing an employer to escape the penalties by simply per-
forming once a year ministerial acts that have nothing to do
with the merits of a particular controversion, or for that
matter, to do with a habitual practice of unjustifiably
controverting employee claims. As a result, it is our
suggestion that.the amenditory language be deleted.

SECTION A.S. 23.30.155(m):
DELETE changes.

RATIONALE: This section as i1t is proposed, essentially
vacates the penalty provisions iIn subsection (¢) by allowing
an employer to avoid penalties for failure to timely notify
the employee and the board of changes it unilaterally makes
to the employee®s compensation, or whether or not the
employer intends to controvert at all.- 1In essence this pro-
vision allows, on a sliding scale, an employer to escape
substantial penalties 1T i1t performs the ministerial acts
that, under the present and proposed statute, It must per-
form.

For the employee who is caught within the exception’s
parameters, however, there is little relief. IT the filing
requirements did not incorporate notifications to the
employee and were, in fact, only ministerial, there might be



some justification for the proposal, although i1t iIs not
readily apparent even iIn that situation. However, the
reports do_require notification to the employee and, in the
absence Ol receiving timely reports, the employee may well
make decisions that he might not should he receive a timely
notification that the employer was either going to contro-
vert, suspend or terminate his compensation. In essence
then, the employer 1is, according to this section, allowed to
escape penalties for failing to comply with the employee
notification provisions in Subsection (c).

SECTIONS A".S. 23.30.185, A.S. 23.30.200:

DELETE proposed language unless the term medical stability
is changed as noted below.

RATIONALE: Obviously, the employers and their carriers are

seeking to place a limit upon TTD and TPD payments. However,
they are basing the proposed limit upon an unrealistic and
unfair standard, "medical stability”. As will be

demonstrated below, the definition for the term "medical
stability”™ 1is suspect.

SECTION A.S. 23.30.265 (34):

AMEND proposed language.

RATIONALE: * According to the proposed language, an employee®s
medical condition is ''stable" after the date that no Tfurther
objectively measurable iImprovement is reasonably expected to
result from additional medical care or treatment. This defi-
nition has several flaws.

The section is used in conjunction with two other sections,
AS 23.30.185 and AS 23.30.200 which deal with payments for
temporary disability records to those sections, payments will
be cut off once medical stability iIs reached. Therefore, for
both parties the definition of medical stability becomes
paramount. However, under AS 23.30.265(34) the definition is
highly suspect. According to the proposed language, medical
stability is measured solely upon the question of whether
further care or treatments will result in Improvement and
specifically disallows consideration of Improvement generated
by the natural healing process of time. Therefore, it is



easily conceivable that an injured employee who is tem-
porarily disabled and unable to be gainfully employed, and
who will get better over time, would 'Vose his temporary
benefits because the health care providers could not provide
treatment or care that would improve upon the natural healing
process. In essence, the injured employee would be penalized
because of the iImpotence of current science to help him.

Second, once again the standards for making the deter-
mination based solely upon objectlve findings when modern
diagnostic techniques use a combination of objective and
subjective techniques. As a result, the employee and all of
the physicians coming into contact with him are artificially
limited to decision making that bears no relationship to how
medical decisions are normally made.

SECTION ENTITLED LEGISLATIVE INTENT, SUBSECTION (b):
AMEND proposed language.

RATIONALE: In decreeing that the Board has increased powers,
there must be some authority for decision making concerning
his medical treatment left to the iInjured employee.
Therefore, there should be some provision contained within
the statute that i1t is not the legislature®™s intent that the
employee®s right to chose who his health care provider will
be will not be restricted unreasonably.

We suggest that the following language be added to sub-
section (b):

With the exception of the provisions contained
in A_S. 23.30.095(a), nothing contained
within this section shall empower either the
board or any party to interfer with or
infringe upon the employee®s right to select
the type of health care and the person to pro-
vide it for the treatment of his injuries.

Any employer or its representative that viola-
tes this section is guilty of practicing
discrimation against the employee and subject
to the provisions of A.S. 23.30.247.

-10 -



Miscel laneous: I didn’t have a chance yet to gratf in some
changes that will try to limit what the employer/insurance carri-
ers pay for their expert. I also need to go through the IME lan-
guage dealing with the experts hired directly by the employers to
perform examinations and try to exclude references to that proc-
ess as an IME since the employer®s experts are no more
"independent™ than the employee®s experts. 111 try to complete
those tasks by tomorrow.

I didn"t do a cheat sheet yet but will be prepared to ver-
bally discuss the manner in which the testimony will be presented

at our meeting and, if it is felt that a sheet would be helpful,
11l prepare and deliver one to you.

PLD

-11 -



January 14.- 1988

Senator Tim Kelly, Chairman

Senate Labor and Commerce Committee
Representative Dave Donley, Chairman
House Labor and Commerce Committee

Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Senator Kelly, Representative Donley and members of your
comrnit tees:

As Co-chairmen of the Manicienent /Labor ad hoc committee v/e are

pleased to present our proposal for changes to the current
tworkers' compensation act. Our proposals represent the
culmination of racre than a years =effort by hundreds of
professionals from many different walks of life. It is not
intended to be a final solution to the high cost of workers'
compensation in Alaska, but represents instead our most recent
step in our ongoing effort to improve the benefit levels for

injured v/orkers while at the same time reducing the cost that
must be borne by Alaskan employers.

BACKGROUND

PRE AD HOC COMMITTEE

In JL958,. the Alaska weekly- maxi mum workers' compensation benefit
mwas" 5113. Sy 1974, the' maximum weekly compensation rate rose to
$175. During this period of time, Congress established the
National Commission of State Worker's Compensation Laws to
"undertake a comprehensive study and evaluation of State
workmen's compensation laws, in order to determine if such laws
provide an adequate, prompt and equitable system of

compens ation.

In a pro-labor atmosphere and in reaction to some of the M:. tional

Commission's findings, the Alaska legislature in 1975 amended the
Alaska Workers' Compensation Act (Act) bv providing i gradual
phase-in of the 200*5 of state average weekly wage maximum,
doubling the scheduled permanent partial disability maximum in
the Act, and eliminating the $+0,000 1lirait on >nscheduled
permanent partial disability.



Management bitterly contested the 1975 labor-sponsored

amendments. As a result, little thought was aivon by ' cor
management or the Jlegislature to workers' compensation si an
effective delivery system. Only a portion oi the 1972

Comrni ssion's recommendations were enacted, but due to e rhmges
that were adopted, workers' compensation insurance premiums

increased 35.2% in 1975, 13.0% in 1975, ana 5% in 1377

In 1977, management successfully sponsored legislation r :mcos:ng
a limit on "unscheduled" permanent partial disability -- this
time at 560,0 00. Other meaningful changes were e+moo0os si i

achieve and in 1979, a pro-management group, the Alaska
Conference of Employers (ACE), was established -0 study th*
problems and recommend legislative changes necessary to reduae
the high cost of workers' compensation in Alaska The emoicvers
also created another group, the Workers' Compensation Committee
of Alaska (WCCA) and charged that group with the task a* al-c:no
the recommendations of the ACE study into legislation. ‘he
pressure of these two management groups led to the creation a:
the 1980 Legislative task force to study the Alaska worsors
compensation system and recommend changes. The committee, to-
chaired by Senator Terry Stimson and Representative Sri.in Rogers,
included representatives from labor, management, and the
insurance industry. Ultimately the joint effort failed it the
close of the 1981 legislative session and no corrective

legislation was recommended.

At that time, WCCA commissioned a study bv D-arvi Cody and

Associates on the problems with -workers' compensation in Alaska
and their recommendations for <chances. "his studv -was presented
to Representative Terry Martin inJanuary, 1982 with the
recommendation that the sucgested changesbe incorporated into

legislation.

a ' i 1
With the Cody study, the opportunity for the classic manaceraor.t

vs labor confrontation on 'workers' compensation presented itself.
This time however, logic prevailed.. Labor, represented by the

AFL-CI10O, and management, represented by WCCA called for a joint
public meeting for the purpose of selecting representatives to

sit on an "ad hoc committee" to recommend chances to the Alaska
workers' compensation statutes.

THE LABOR/MANAGEMENT AD HOC COMMITTEE

The first order of business :or ?he new .d hoc -omnii i tee was to
formullle the objeotisves i: he ir i"s . "h- ini lovu ng wete
idooted it *he firs' me-1l:nd
1. Provide an effective ~ys>en +~rij» {»j. ,rv
b-nt*fit; Ll servi ws
2 Dijcour ig#» !rludul -m'. aliims .nd friudulent statement s

*0 ¢L1 aiji or denvwor Uel ¢ ?c:iaensation ben-s«i*s,



"torrent for those employer a
failing to provide reauired workers' compensation
insurance;

4. Increase incentives end decrease disincentives for
returning to work after an injury;

5. Encourage safety;

6. Provide for effective rehabilitation of in injured
wor ke r ;

7. Redistribute dollars from those workers not severe lv

injured to those seriously injured workers who have
lost the ability to be gainfully employed as a result
of their injury;

8. Reduce or minimize the impact of workers- omoens allon

premiums on the employer;

9. Continue to study tho Alaska workers' compensation

system to identify problems and recommend solutions;
and ,
10.Stabilize the atmosphere for discussina proposed changes

to the Alaska Workers' Compensation Act.

Due to time problems, the Ad Hoc committee agreed to limit its
initial efforts to:

1. Providing for the early identification of injured
workers who potentially need rehabilitation;
a . »
2. Providing for the early return to direct employment;

3. Providing incentives to return to work and reduce
disincentives to return to work;

4. Providing for appropriate criminal penalties for
willful misrepresentation of facts ior the nurpose of
obtaining or denytng benefits; ind,

5 . Provtdiriga mechaniam for cease ind .lea,; > ordersto

be is siied agains t unlnsured e+mrauloy rs.

The Ad Hoc committee was successful in having its ierxis1l1l:on
irienda passed :n 1902 anJ t983.

8ince 1933, the Ad Hoc coraml ttee has continued to meet to -work on
problemsthat became sppirent >r prohle>ms thaf v/er.. reitedbe
the court system intlieir in* sroratatinn -if th cintute . For



* committee dealt primarily 'n
relatively minor problems and had not undertaken an ta-dooth
review of the system and its evolution since '.he .m¥mi s! it ion
passed in 1282 and 1583.

CURRENT EFFORTS OF THE \D HOC ZCMM! 77HE

The cost increase for workers eomDensallon neu.v ea .o - u -
of 19.36 caused the ad hoc committee to reexamine h? ‘r +1 ama
with the system and the need for changes. It m sonar on*, that
the systern had deteriorated significantly since the list v.a>ar
modifications in 1933. The cu?li tv of service to :he injured
worked had decreased and the <cost to the emolr-vor had .n:reased
In fact, from 1383 to 1386, tha incurred cr:s« r: e.'r.iori
compensation increased from 570 2 ni liion t? 5; gl ?2n -eni 1
employment in the state decreased. finco the s c: Jonee . ate
injuries reraalnedrelatively constant during -his srici it emas
apparent that the cost per claim had mcr« th-r. '-r”fleet

In this setting, the ad hoc committee decided that .lie best
approach was a complete examination of the tirrer. * statute l.n
order to establish priorities, both management ana labor met with
their respective constituents and do""ioned i '.is?, of issues that
needed attention. These lists were then eompired, mertmes anti a
plan of action developed. Finee the prcbhlems v;er* -rmole::, ra v;aa
decided to concentrate on the issues of voc 1l ; >aai
rehabilitation, medical services, corinensat:an .nd Tenef;ts :n
1987 and defer other items wuntil 1583.

The current members of the ad hoc committee are-

Robert Anders -.Co-chair and liboj- member o: the Yorders'
Compensation‘2o0ard; business agent - Ilterating
Engineers

Mary Pierce - Co-chair and management member oi the
Workers' Compensation 3oarri; Executive Divector,
Medical Indemnity Corporation oiAlaska

1lichird Cat tanach - Vice ?readert, 7i.axn a,pit .:m an /

ICevin Dciuehertv - AFL-C13

15lvi i Cot 1jti'.ii - 5:r etor : 5:t:* but. .a. 'irr
Jottsx»eia, iac

Hi. 1ch '.(¢«) &= - Vi t s ’re.: s .Weent - He* ::u k. am

lalyvll Winoo - if >tv Hr. :aeer. o mat>r

!tepnen fdehnberg, "!'A - i m

TInidgusi. Corjoril!:



Joseph Thomas - Business Agent, Laborers Union

Kenneth '™Heib1 - Business Agent, Roofers
During the past year, the ad hoc. commi ttss met weekly in an
attempt to define the various problems and explore sciential
solutions. The advice and suggestions of hundreds of
professionals were sought. Medical doctors, ahiroorit‘or s,
vocational rehabilitation providers, lawyers, and others
knowledgeable in workers' compensation were consulted ir.s
provided input to either the ad hoc coram. *13i or 2 '’CCA study
committee. During the entire process, the committee sought the
advice and counsel of the Division of 'Workers' Comoensation and
at least one member of the division was in attendance at all the

commlttee meetings.

Briefly, the proposed legislative oivanoes
outlined as follows:

Vocational Rehabilitation

J. Change the current system from belng mandatory to
voluntary,;

2. Limit the program to those injured workers prevented
from performing the duties oi th-'ir profession;

3. Limit rehabilitation programs to two years;
4. Limit rehabilitation plan costs to 510,030;

5. Fay a permanent partial disability or a total

" permanent disability at the to.ial temporary
disability rate wu.til plan completior. or termination.
The remainder, if any, 1is to be paid in a lump sum,

0. Establish employability, not employment, as the goal of
rehabi litation;

Medical

1. Subject medical payments to the wusual , .us ternary and
reasonable fees charged in m ire..;
Aliow the injured worker to make one .iaanoe mn treatlna
physician before seeking the consent of Mae -molover:

A3 . L.mit treatment pi .ms to no mor** than .10 "i si t; Jl-hin

§0 d.ays ;

4 In the case of Hl= ute, .11lelw ‘h< bosrd to pro Int al
IndejJendent medlcaliaine»r whose ¢plnlon ;hall, 'n

the 1lbsenc< of cl -r inl cnvinelnr sbhl<rt:we e i{np.cp
to the cnn>rary lie presuine> to Pe <orrmcl;

CH



1. Change the maximum week] v bene& ir-mSﬂ% t~
ana 1increase the minimum from 0 to

2. Allow an employees 'rested ce'iiio.a cper:but; j
considered in det *ruiinina :.1?7 ere >iv ,*n

3. Limit the contrcur®>ra¢
earnings ijv cl sri yinc
determinat ion a,

Adjust the weekly coraaensat;on n=>
in the cost of [living for «cl 1llmants
Alasas]

eno fits

1. Schedule all initir i?s and b\ :e
the "vrhole nan" concept,

2. Increase the permanent parr i al
the more severely in>ured SNro<er

3. Limit temoorarv total ii sabi 1i

Other

1. Provide legislative intont i ngv xu
future Jlegislatures;

Bar -workers' compensation alJaims i: .he emnlove e
falsified his application ind the :ai.i::i titicn
contributed ro a subseattent injury

Establish criteria for stress <claims;

4. Frohlbit discr Iramat: on o: en <rl0 lc v;iiO 1§ .0
viorkers compens ation i iim,

5. Assure ”h* raaintonanc Vv ox viora VY j som jfin At j *j\
payment to to msioDloye*>5 /n*m ,iioet: A3 -leja *3 *a
ullimat® r ®¥oonsibi ii*v *5>m ;:eVil:*e;

rt J tho belief Or *h# o lv*o or'.mi *’ *~ I'™|jt »* ., »
c(0Oft.meridem -houli ioad 4 .n ‘a>ro A 11 #J v T
rlistr ;" eowe®niation .t i i r ;olt *?2 Aliir n i 0
1: ti.,ac tho s \t\inge n<| cmo r''Mmrile oy V' or«di! "me
»S & ;enount or lit i'/u ion, i r »diic*imn *n Usx 1 ey
VO PHFe wnteri '< Vnoatj n i r h\na1!** ti n _.:i&: r 4.t

fire tiin iii ewpen fidn/r oo C>r e | s i 0 e
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Worker's Compensation Committee of Alaska, Inc., 11401 Olive, Anchorage, AK 9-9515

Rep. Dave Donley and Sen. Tim Kelly
House and Senate Labor and Commerce Committee Chairs
Juneau, AK.

Gentlemen:

I want to take this opportunity to thank you both for the tremendous
support you two have shown iIn the recent months and reiterate our support
for the task force. I have been asked many times whether the WCCA would
have a separate agenda for the session. The answer is emphatically, no.

The efforts of the very best people we could find in Alaska from the ranks
of management and organized labor have contributed to our effort. The
WCCA believes that effort has produced an impressively thorough, first
look at the major cost components of the Alaska worker®s compensation
system.

In our legislation you will find answers to the problems of soaring
unregulated medical costs, unrealistic Alaska benefits and the failure of
private vocational rehabilitation. It attempts to look at the history and
the future of worker®s compensation iIn Alaska in addressing the intent of
the law and the new frontier of claims — stress. Underlying all of the
features of this bill is the effort to reduce the needless dispute and
litigation that seems to haunt the system. But perhaps its most redeeming
quality is that it represents the thoughts, hard work and aspirations of
the .wo most iImportant parties in the system: those who pay and those who
benefit.

We were warned we should not leave the bill at the doorstep of State
agencies. We took that message to heart and produced a piece of
legislation without a single fiscal note attached that will significantly
reduce the cost of worker®s compensation insurance for all Alaska
employers.

My constituency anxiously awaits the outcome of your efforts in Juneau and
trusts you will help us honor the agreement between labor and management
that produced this extraordinary document.



THE ALASKA CHAPTER-

ASSOCIATED GENERAL CONTRACTORS
OF AMERICA, INC.

SKILL BOX 92500 ANCHORAGE. ALASKA 99509 3201 SPENARO ROAO

RESPONSIBILITY TELEFHONE 007) 561-5354 ANCHORAGE

INTEGRITY .VILLIAM E SCHNEIDER
EXECUTIVE DIRECTOR

January 15, 1988

Representative Dave Donley

Chairman, House Labor & Commerce Committee
Alaska State Legislature

P.0. Box V (M.S. 3100)

Juneau, AK 99811

Dear Representative Donley:
On behal f of the membership of the Associated General Contractors
of Alaska, we strongly support the recommendations of the

Management/Labor ADHOC Committee For Workers® Compensation Reform.

Your efforts in this critical area are appreciated by all of those
individuals who make their living in the construction industry.

We encourage you and your fellow representatives to expeditiously
pass this legislation.

Sincerely,

ASSOCIATED GENERAL

Executive Director

« AN AWARD WINNING CHAPTER"
*Lr VEAR «'Til ~ nr ovrer .



SKILL BOX 92500 ANCHORAGE. ALASKA 99509 2Cl fPV.NARD ROAD
sNCMORAGE
RESPONSIBILITY TELEPHONE .907) 561-535*1

INTEGRITY

January 15, 1988

Senator Tim Kelly

Chairman, Senate Labor S Commerce Committee
Alaska State Legislature

P.O. BoxV (M.S. 3100)

Juneau, AK 99811

Dear Senator Kelly:

On behal ¥ of the membership of the Associated General Conernetore
of Alaska, we strongly support the recommendations cc the
Management/Labor ADHOC Committee For Workers®™ Compensation Reform.

Your efforts in this critical area are appreciated by all of these
individuals who make their living in the construction industry.

We encourage you and your fellow senators to expeditiously pass
this legislation.

Sincerely,

ASSOCIATED GENERAL
CONTRACTORS OF ALASKA 1

William E. Schneider
Executive Director

N AWARD WINNING CHAPTER



2501 Cominerci.il Dr.
Anchor,ii;o, Al.isLi y«01

| IH7> 255-h2s4

MANO FREY
Executive President

TO. ALL HOUSE AND SENATE MEMBERS /z [
FROM. MANO FREY, EXECUTIVE PRESIDENT #*
RE. WORKER'S COMPENSATION ! A

The Joint Labor-Management Task Force has worked Tor more than a year
negotiating changes to the current Worker’'s Compensation Law that would
result in premium reductions to the employer; and, at the same time,
maintain fairness in compensating the injured worker

The legislation now being considered is a result of the task forces’
efforts, it certainly does not attempt to address every complaint or
concern regarding the current worker's compensation statute, but it does
accomplish the stated goal of providing some necessary relief to the
employer while providing benefit safeguards for the employee, in
addition, reforms are included to several areas of the law that caused
abuse and hardship to the employees in the past.

| strongly urge your support for this bill.
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AFFILIATED WITH

A.FEL- CLO.

BUILDING AND CONSTRUCTION TRADES DEPARTMENT

Phillip A. Thingstad

prcsiocnt SECRCTARY

407 Denali Street . 407 nenali Street
aoorcss AQORCSS
ANCHORAGE. ACASKkX 99301 AMCMORACC. ALASKA SSsoOt

January la, 1932

Alaska State Legislators
Dear Ladies ana Gentlemen.

This letter accompanies a proposed piece of legislation, one in
which alot of time and effort was put into by both Labor and
Management in an attempt to help close he loopholes and solve
many of the problems of the Woikers Compensation Law.

The Bi-partisan work put into Iliis proposal was extensive and a
very good product was tlie result, one in wnich all appear to be
happy with as it will help the workers as well as the employers
The only people who oppose such Jlegislation are the "Out of
State" insurance companies and the lawveis, both of whom make a
great deal of money off the cun ent ambiguous law.

The Western Alaska Building and Construction Trades supports,
with great enthusiasm, this possible revamping of the Workers
Compensation Law.

Sincerely,
\(jo

Phil Things tad
Pros irient

Western Alaska _BuiIdi_ng
and Construction Tiad«s

PT/ 1k
At tacliuicnt



CERTIFICATION

CERTIFICATION OF INSURANCE REHASILITATION SPECIALISTS COMMISSION
A DIVISION OF

30ARD FOR REHA3M.17.VT.ON CERTIFICATION

1156 SHURE DRIVE. SUITE 350
ARLINGTON HEIGHTS. ILLINOIS 60004

¢ Copyright 198-t Board For Rehabilitation Certification



To be eligible to sit for the CIRS examination, an applicant must meet ALL re-
quirements In ONE of the categorles listed below. Education and employment exper-
ience requirements must have been fully satisfied by the application deadline date
ANUARY 1, or JuLy 1). Applications not meeting the e|ldglbl|lt_Y criteria of one
of the following categories at the application deadline date will be referred to
the Credentials Committee for review to determine eligibility. Please be remind-
ed, the application processing fee Is non-refundable. Read categories carefully.
%;m%c witt Charge a s20.00 handting fee for any check returned for non-sufficient
unds.

CATEGORY ONE

Degree or Certlfl- Current Registered Nurse (RN)
cation or License: Valid Certified Rehabilitation Counselor (CRC)
or

Master's degree or Ooctorate degree In:

Rehabilitation Counseling, Rehabilitation Adminis-
tration, Work Adjustment, Vocational Rehabilitation,
Job Placement, or Psychology.

Acceptable Employment A minimum of two years full-time (or the equivalent)

Experience Required: employment providing direct or Indirect rehabilita-

(See definition Section 4) tion services to a disabled population receiving
benefits from a disability compensation system.

CATEGORY TWO

Degree Required: Jachelor's, Master's, or Qoctorate In any other
discipline.

Acceptable Employment A minimum of four years of full-time (or the equiv-

(See definition Section 4) alent) employment (Frowdlng.dlrect or indirect ser-
vices to a disabled population receiving benefits
from a disability compensation system.



JOHN H. LEWIS
Post Office Box 330550
Coconut Grove, Florida 33233
(305) 443-8111

Educi n: 3.S.B.A., University of Florida, 1963
J.D., Duke University School of Law, 1967

Experience: Assistant to Dr. Arthur Larson
Larson®"s The Law of Workmen®s Connensat Lon
1965-1974

Instructor In Lav;
University of Miami School of Lav;
1973

Chief Counsel and Associate Executive
Director, National Commission on State Workmen®s
Compensation Laws, 1971-1972

Florida Governor®s Task Force on Workmen®s
Compensation, Vice-Chairman, 1972-1973

Florida Workmen®s Compensation Advisory
Council, Chairman, 1974-1977, Vice-Chairman,
1977-1980

Legal Advisor, Florida Self-Insurance Rules
Advisory Committee, 1976-1977

Research Analyst, Interdepa- mental Workers-~
Compensation Task Force, 1975-1976

Consultant: U.S. Senate, U.S. Department of
Labor, Alaska State Legislature,

Pennsylvania State Legislature, Alaska
Workers® Compensation Board, Rhode Island
Department of Business Regulation, Delaware
State Chamber of Commerce, Louisiana
Association of Business and Industry, Alaska
State A_F.L.-C.1.0, California Workers-
Compensation Institute, Office of the



Reports and

%%&ernor—State of Rhode Island,

Massachusetts House of Representatives,
Kentucky Legislative Research Commission,
Maryland State Chamber of Commerce, California
State Senate, National Conference of State
Legislatures, The Government of the Territory
of American Samoa, Oregon Workers® Compensation
Department, Michigan Department of Labor-
Department of Commerce, Office of Inspector
General-U.S. Department of Labor, Minnesota
Department of Labor and Industry, Maine Bureau
of Insurance, United States General Accounting
Office, Office of the Governor-State of
Illinois.

Practice of law/, 1967-80, with emphasis on civil
litigation and workers compensation matters.

Articles:

A Workmen®s Restoration System, Supplemental
Studies for the National Commission on State
Workmen®s Compensation Lav/s, 1972.

An Analysis of State Workers®™ Compensation
Agency Activities. Report for the
Interdepartmental Workers®™ Compensation Task
Force, 1977.

An Analysis of the Alaska Workers®™ Compensation
System. Reoort for the Alaska State Legislature,
1982.

Cost Implications of the Hawaii Workers-~
Compensation System: An Analysis of Cases, Costs
and Llax-/. 1984.

The Alaska Workers®™ Compensation Law:
Fact-Finding. Appellate Review, and the
Presumption of Compensability. Alaska Law
Review, Volume 2, June 1985, Number 1 (With
Arthur Larson).

Permanent Partial Disability Benefit Recipients
In The Kentucky Workers® Compensation Svsten.
Report for the Kentucky Legislative Research
Commission, 1985.

Major Issues In The Oregon Workers®™ Compensation
System. Report for the Oregon Workers-
Compensation Department, 1987.



A ﬁ Tool

Acme Fence

Alaska Airlines

Alaska Business Insurance
Alaska Cleaners

Alaska National Insurance
Alaska Oil Marketers Association
Alaska Pul?

Alaska Sales and Service

Alaska State Medical Association
Alaska Timber Insurance Exchange
Alyeska Air Service

Anchorage Refuse

Anglo Alaska Petroleum

ARCO

Arctic Foundations

Arctic Slope Region, Inc.

ARECA Insurance Manageme::*
Associated General Contractors - Alaska Chapter
Bailey’s Rent All

Carr Gottstsin

Collins &Associates

Central Plumbing and Heating
Cimarron Holdings
Comprehensive Rehabilitation Services
D.J.'S Alaska Rentals

Doyon Drilling

Hr.sereh

Hastar

CcC

Hielcei Investment

Hoilund America

72 A L Distributors



Kenai Pennisula Borough
Klukwan
Lynden
Marathon Oil
Mark Air
Mechanical Contractors of Fairbanks
Midas Muffler
Municipality of Anchoraga
National Bank of Alaska
Newberry Alaska
Northern Adjustors
Northern Air Cargo
Pacific Movers
Professional Trust Administrators
R G cz 3 Contractors
Rain Proof Roofing
Reeve Aleutian
Rental Association of Alaska
Saupe Enterprises
Smyth Moving
Spenard Building Supply
Standard Alaska Production
Steel Fabricators
TOTE

lelhoven

/niversai Motors, inc.
UNOCAL
Usibelli Coal



A laska State Senate

SENATOR TIM KELLY MEMBERS
ANCHORAGE/EAGLE RIVER SENATOR BETTYE FAHRENKAMP
FAIRBANKS

CHAIRMAN

SENATOR RICK UEHLING

SENATOR DICK ELIASON i
L abor and C ommerce C ommittee ANCHORAGE

SITKA
VICE CHAIRMAN
SENATOR MIKE SZYMANSKI
ANCHORAGE

February 1, 1988

MEMORANDUM :
To: All Legislators
From: Sen. Tim Kelly <)

My office has been receiving postcards iIn opposition co the
proposed worker®s compensation bill. This campaign has been
organized by some of the chiropractors within Alaska and some
misinformation is being distributed as shown by the attached
fliers. I1"ve enclosed a copy of my reply for your information.

Please keep in mind that the organized labor - management task
force that developed this proposal was not just concerned with
cutting overall costs, but are attempting to cut back on
excessive services and litigation while getting more of the
program dollars into the hands of the more substantially
injured.

P O. BOX V. JUNEAU. AK 99811 (907) 465-3822 P O. BOX 210001, ANCHORAGE. AK 99521 (907) 278-3284



A laska

MEMBERS
SENATOR BETTYE FAHRENKAMP
FAIRBANKS

SENATOR TIM KELLY
ANCHORAGE/EAGLE RIVER
CHAIRMAN

SENATOR RICK UEHLING

SENATOR DICK ELIASON i
L abor and C ommerce C ommittee ANCHORAGE

SITKA
VICE CHAIRMAN
SENATOR MIKE SZYMANSKI
ANCHORAGE

January 28, 1988

Scott McVey
7340 Hillside Way
Anchorage, Ak. 99516

Dear Scott,

I appreciate you taking the time to send me a card with your
thoughts on the worker®s compensation bill before us.

After receiving a number of cards, we have reviewed the fTlier
suggesting the postcards and making comments about the legisla-
tion. I am somewhat disappointed to see that a good portion of
the information given you about the legislation 1iIs inaccurate.
To clarify the situation, | want to give you some additional
information.

This bill was developed by a task force made up of 5 representa-
tives of organized labor and 5 representatives of management.
Both groups realized that a solution to the current problem
needed to be found and that an agreement had to be negotiated.
After several months of work, this agreement was reached and

the same bill was introduced in both the House and the Senate to

use as a starting point.

First let me highlight a few points that the bill does for
Alaskan workers.

* There is a significant iIncrease in the payment for
permanent partial disabilities. This assures that the more
substantially injured workers receive greater benefits.

* Tht. minimum weekly benefit is being raised and the maximum
weekly benefit is being reduced. Only about 3 percent of
the cases will be effected by the reduction and a much
larger number of workers will get increased benefits. This
section will actually increase in dollar amounts, the
overall wage benefits to injured workers.

* The bill requires that pensions and benefits be included in
calculating a workers®™ average weekly wage instead of just
wages and salaries.

F O BOX V. JUNEAU. AK 99811 (907) 465-3822 P.O. BOX 210001. ANCHORAGE. AK 99521 (907)278-3284



* An injured worker will immediately receive benefits If an
argument breaks out over which carrier will be responsible.
Currently a worker can go for months without benefits.

* Vocational rehabilitation will become voluntary under the
bill. The injured worker has a choice of whether or not to
enter a vocational rehabilitation program,and will no
longer ba forced to "play the game™ jJust to continue
receiving benefits.

* Discrimination against a worker who has Tfiled a worker®s
compensation claim will be prohibited under this new law.

There has been some other misunderstandings that need to be
clarified.lt has been said that the cost of vocational rehabili-
tation can"t exceed $10,000. In truth, only the cost of the
plan for rehabilitation can"t exceed that amount. There isn"t a
cap on the cost of the rehabilitation itself.

It Is not the insurance company who must approve additional
changes of doctors, but the worker®"s employer. Referrals to
other doctors by a primary physician don®"t count as a change of
doctors. Additional changes of doctors can be made if the
worker®s employer approves.

The area of only allowing 20 visits iIn 60 days has also been
mis-stated. After the 60 day period 4 visits per month are
allowed. ITf more than the 20 are needed, they are allowed if
they are justified in the written plan.

Under the current system, less than 40 cents out of every dollar
paid In worker®"s compensation premiums actually goes to the
injured worker. The bill being worked on is designed to give
more of the money to the injured workers and less money to the
people in the middle. The idea behind worker®s compensation 1is
to provide a system to ensure that an injured worker gets the
appropriate care and compensation. It is my intention to
support a bill that is fair to both the injured worker and the
employer, after all, that"s who the system was designed to
protect in the first place.

Hopefully, 1 have cleared up some of your concerns. Please be

assured that 1 won"t support a bill that 1 feel is unfair to
injured workers.

Best Regards

TIM KELLY
State Senator



BIG NEWS ABOUT THE NEW WORKER'S COMPENSATION BILL
RECENTLY INTRODUCED! FOLLOWING
ARE A FEW OF THE HIGH POINTS:...

* An iInsurance rehabilitation specialist will have total control over your
rehabilitation. You will have almost no say. Also, you can only be
rehabilitated once in your life, regardless of how many injuries you
suffer. And it can®"t cost more than $ 10,000.00.

* You can only receive 20 treatments in 60 days, regardless of how
extensively you are injured!

* After 14 days, the iInsurance, company can make you go to their doctor, even if
you are happy with your doctor, regardless of your wishes.

* The insurance company can use "lower 48" companies to determine fees, making
you responsible Tor the difference!

* Permanent disability benefits will have a limit, no matter how extensively you
are injured.

* Once you have stopped improving, or if your condition is expected to get
worse without continued care, you can receive no additional medical care,
regardless of how extensively you are injured, unless you prove it to the
Board, which could take months, or longer.

* Your doctor has 1 week to submit his treatment schedule to the insurance
company, and they have 2 weeks to accept or deny rt. Therefore, if they do not
like you, your doctor, or his plan of treatment, they can deny the entire claim
without penalty.

* You can only change doctors once without written approval from the iInsurance
company .

* If there is a dispute between you and the insurance company, they can stop all
benefits to you, regardless of your condition, until you take it to a Board hearing.
You are guilty until you prove yourself innocent!

* Independent Medical Examinations (IME) performed on chiropractic patients can ba done
by orthopedic surgeons biased against "chiropractors. The IME doctor is not held
liable for his’report.

For all of this (and more), the insurance companies are not required
to report how much they set aside in reserves, how much 1iIs spent on
injuries, or how much was collected in premiums. Therefore, they can
charge whatever they want, regardless of how it may stranyle our
economy.

We urge you to phone your representatives and strongly oppose this
Bill. It is highly discriminatory, and will seriously jeopardize your ability to seek
health care as an injured worker. Employers, demand that the insurance companies
jJustify these exorbitant rates which they charge us. This is Alaska. We all liwe
and work here. LETS MAKE IT SAFE, AND FAIR.



SAMPLES FOR POSTCARDS

1. 1 have seen House Bill (H.B.) 352 concerning the workers® compensation.
1 feel it severely compromises the injured worker"s rights. Please
do not pass this hill in its present form.

2. House Bill (H.B.) 352 benefits only the insurance carrier. | am
strongly opposed to the passage of this hill the way it currently is.

3. I have seen House Bill (H.B.) 352. I don"t support it. Please don"t
pass It.

U. I helieve the new workers compensation hill is unfair to the injured
worker and takes away his freedom of choice. Please don*"t pass this
hill.



WHAT YOU SHOULD
KNOWABOUT THE
PROPOSED WORKERS’

COMPENSATION
LEGISLATION

The proposed law now before the legislature came about

as a result of a year long effort
conducted by a statewide labor- management task force.

If passed, the new law would do die following:

1. Increase disability benefits for seriously Injured workers.

2. Increase temporary total disability benefits for workers employed in low-payingjobs to match at least minimum wage.
3. Provide for voluntary rehabilitation for workers who want to prepare for future employment
4. Encourage cooperation between injured workers and rehabilitation counselors.
5. Establish minimum qualification standards for rehabilitation counselors, and offer a referral service to workers and
employers. AN n
Allow physicians to charge only "reasonable'fees for specific services. mmm * - -v'

Provide for unbiased and cost-effective settlements in medical disputes.

Enccrage patients to seek quality medical care that promotes recovery rather than dependency. .om

Require health-care providers to show cause for continuous multiple treatments. It does not, however;'limit treatment if it
can be proven to promote recovery.

Make it unlawful for an employer to discriminate against a job applicant who has previously filed for workers' comp
benefits.

11. Protect workers from loss or delay of benefits in the event of a dispute where an insurance carrier is ultimately liable.

h

o

12. Allow for the reduction of benefits for workers who relocate to an area with a lower cost of living

13. Set a standard under which stress claims may be judged valid.
14. Allocate a greater portion of worker compensation dollars directly to injured employees.

15. Provide for a cost-effective, equitable program that provides incentives to injured workers to return lo work.

We are representative of the companies and organizations that support this legislation
because it is fair,to injured workers, cost effective for employers and will save jobs in Alaska.
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February 11, 1988

The Honorable Senator Tim Kelly,

The Alaska Cabaret, Hotel, Restaurant and Retailers Association (CHARR),
would like to extend its support to the passage of SB222 and HB352, the
Workmen®s Compensation legislation. We feel that this legislation will

gc far in correcting the inequities iIn the present system.

iV .

Charlie Selman
President



Telex 090-25370

February 10, 1988

Senator Tim Kelly

Senate Labor and Commerce Committee
Room 101, Capitol

P. 0. Box V

Juneau, AK 99811

Subject: Senate Bill No. 322
Workers® Compensation Reform

Dear Senator Kelly:

1 would like to express my support for the passage of the subject bill without
modification. As an employer of hundreds of Alaskan construction workers, and
as a member of WCCA who helped define employers®™ concerns to the Ad Hoc
Committee, 1 can affirm my belief that passage of this bill into law will
reduce my Workers®™ Compensation costs by at least 15%.

While Workers®™ Compensation is a necessary safety net for all workers, the
ambiguities and loopholes in the current law make it difficult for the injured
worker who truly needs it and easy for the free-loader who wants to take
advantage of the system.

Very truly yours,

Wesley P ./Nason
Vice President and
General Manager

WPN zcmb

cc:  WCCA
Lynn Phillips
2204 Cleveland
Anchorage, AK 99517



February 5, 1988

Dear Senator Kelly:

I am sick and tired of hearing complaints from chiropractors
and lawyers on why we shouldn®"t change dramatically our
workers compensation lavw/s. The current law costs way too
much and does not even do a good job of rehabilitating

injured workers and getting them back to work. In fact, it
creates a dependency on welfare and discourages people from
working. The legislation you have in front of you, as I

understand it, will reduce costs to employers while at the
same time it takes better care of the more seriously injured
workers, and provides incentives to go back to work.

Anybody who opposes that kind of reform must either profit
from the current system or should have their head examined.

Thank you.

Sincerely,

uL.a.0.~ uui. *>
14727 Park Hills Circle
Anchorage, AK 99516



February 5, 1988

Senator Tim Kelley, Chairman

Senate Labor and Commerce Committee
Alaska State Legislature

P.0. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:

Re: S.B. 322

I strongly support the recommendations of the Management/
Labor ADHOC Committee fTor Workers®™ Compensation Reform.

I encourage you and your fellow senators to pass S.B. 322.

Sincerely,

Jack Holland



CONTRACTORS. INC.

February 10, 1988

Alaska State Senate

Labor and Commerce Committee
P.0O. Box V Room 101
Juneau, Alaska 99811

Attention: Senator Tim Kelly, Chairman
Reference: Senate Bill 322

Our company has performed as a general and electrical contractor
in the State of Alaska since 1974. We deal almost exclusively in
remote site projects TfTor various agencies of the State and
Federal Governments.

Although we have experienced relatively fewWorkers Compensation
claims over the years, we have seen our ratesclimbdramatically,
especially in the past two years.

I have read House Bill #352 which amends the Workers Compensation
laws now in effect and 1 feel that it would produce some very
real cost savings to employers as well as establishing a more
equitable system for employees with work related injuries and
illnesses.

Having attended one public hearing on the bill I am aware of its
shortcomings and am confident the legislative process will Tfine
tune the bill before signing it into law. !

The bottom line is that we must have a Workers Compensation
reform bill with some teeth in i1t passed during this legislature.
The small businesses of Alaska are struggling to stay afloat now
without the added burden of repeated iInsurance rate increases of
20% a year or more.

While we"re at it, let"s get some legislation moving on tort
reform so General Liability Insurance rates can be brought back
to a reasonable level.

Sincerely,

Valerie Maxim
Administrator

11221 OLIVE LANE « ANCHORAGE. ALASKA 99515 + 1907) 344-0022 + LIC. NO. AA3354



3027 Rampafi Drive
Anchorage, Alaska 99501
(907) 279-7501

February 9, 1988

Senator Tim Kelly
Alaska State Legislature
P.0. 3ox V (MS 3100)
Juneau, Alaska 99811

Dear Senator Kelly:

Lynaen has experienced the same sky-rocketing Workmens*
Compensation premiums as have other Alaska businesses within the past
two years. These spiraling costs are crippling the Lynaen companies
and threatens the livelihood of our employees.

We would like to strongly encourage your support of S3 322
as a Tirst step In correcting the serious deficiencies iIn which exist
in the present program. Your support in getting this Bill passed
will be greatly appreciated by Lynaen

Very truly yours,

LYNDEN INCORPORATED
V/ Ww i \W’\_yv_<UL

¢ilm Jansjeh
President & CEO

JJ am



February 5, 1988

Dear Senator Kelly:

You have before you an important piece of legislation
regarding workers compensation. IT it passes it will go a
long way in reducing costs and taking more appropriate care
of our injured workers instead of all the doctors, lawyers,
chiropractors, and rehabilitators the current system Iis

designed to reward. I would strongly urge you to support
HB 352 in an effort to stem the losing tide of worker
compensation premium costs in Alaska. It has the broad

support of management and labor, and even though not
everybody 1is happy with it, I believe it will do the job we
want our comp system to do for us.

Please support the effort put forth by labor and management,
and help our economy at the same time.

Thank you.

Respectfully,

Larry Peck
3136 Doil Drive
Anchorage, Alaska 99507



February 5, 1988

Dear Senator Kelly:

I am writing in strong support of the workers compensation reform package
you are currently considering. I understand that a labor and management
group has developed a progressive reform bill that cuts away a lot of
abuse on both sides and reduces the amounts going to lawyers, doctors,
chiropractors, and rehabilitators. Hurray..

The firm I work for has escalating workers compensation costs that 1 know
it cannot afford. I hope you can do something about this. If not, 1 know
a lot of businesses such as ours will continue to suffer a continuation of
these high costs that it cannot afford. Please do not give in to the
special interest groups on this one. Our economy cannot afford that

anymore.
Thank you.
Most Sincerely,

S_

Sam Deakin

12641 Foster Road
SRA Box 2385-D
Anchorage, Ak 99507



February 5, 1988

Senator Tim Kelley, Chairman

Senate Labor and Commerce Committee
Alaska State Legislature

P.0. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:

Re: S.B. 322

I strongly support the recommendations of the Management/
Labor ADHOC Committee fTor Workers®™ Compensation Reform.

I encourage you and your fellow senators to pass S.B. 322.

Sincerely,



February 4, 1988

Dear Senator Kelly:

I understand that there is currently legislation under review to revamp
our workers compensation laws. I cannot think of anything else the state
could do to help our economy that won"t cost the state one red cent. In
fact 1 bet the state will save money along with every other business in
the state. From what 1 know the bills in the Senate and House Labor and
Commerce committees will cut costs, and do a better job of taking care of
the more injured workers while giving them an incentive to go back to
work. Those who argue against the bill must not either understand it or
probably make money on it.

Please take a strong stand in support of this legislation and don"t give
in to those few who want to profit at the expense of the many.

Thank you.

3441 Wiley Post Loop
Anchorage, Ak 99503



FEBRUARY 9, 1988

mDOROTHEA J. i.OVEJOY
STATE HOUSE LABOR & COMMERCE
P. 0. BOX V Jil 5SWAHO HIGHWAY
JUNEAU, ALASKA 99811 HCHRACE. ALASKA 99518
071 9445635

ATTENTION: TIM KELLY
DEAR MR. KELLY:

AS A SMALL BUSINESS OWNER IN ANCHORAGE, ALASKA, PROVIDING A NECESSARY
COMMUNITY SERVICE, AND HAVING THE DISTINCTION OF BEING AN ESTABLISHED
BUSINESS SINCE 1956, WE ARE VITALLY CONCERNED ABOUT THE MAJOR IE3UE OF
WORKERS COMPENSATION INSURANCE AND THE SKYROCKETING INSURANCE RATES THAT

SERIOUSLY AFFECT OUR OPERATIONAL ABILITY.

THIS LETTER IS A SINCERE EFFORT TO URGE YOU TO APPROVE AND PASS HOUSE/SENATE

DILL NO.322 AS IT HAS BEEN AGREED UPON BY THE LABOR MANAGEMENT TASK FORCE.

THANK YOL FOR YOUR EFFORTS AND YOUR CONSIDERATION IN THIS MATTER.

SINCERELY,
BAILEY™S RENT-ALL, INC.

(VAR [ .

A_.- C-f stt’

DOROTHEA J. LOVOOY
OWNER

DJL:S

niiiy tilunway  AHCKORAGE, ALAKA S3H13

sa



February 9, 1988

Senator Tim Kelley, Chairman

Senate Labor and Commerce Committee
Alaska State Legislature

P.O0. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:
Re: S.B. 322

I strongly support the changes to the workers®™ compensation
statutes as outlined in Senate Bill No. 322.

I hope you will agree and provide the necessary support for
passage of this important legislation.

Sincerely,

Leonard jaDionsKi



rm

OLSEN LOGGING COMPANY
P.O. BOX 950
PETERSBURG, ALASKA 99833

(907) 772-3148

TO Mrs February 8, 1988
..All Legislators subject Reform Worker®s Compensatio;
-Poach V
mTnnpan, Ak-- QQ8~M
Dear Sirs,

We urge you to support the worker*s comp :reform legislation as proposed by
the labor- management task force. Any major changes will kill the bill this session

and every business in Alaska needs that bill to pass for both the benifit of the

employers and employees. Save jobs !

Olsen & Sons Logging Ltd.
Olsen Logging: Company

By: W /°/1
/
T i



February 4, 1988

Dear Senator Kelly:
I work for a company that has seen its workers compensation costs go up
year after year. If you can do anything about it, | wish you would. |

have heard that our compensation system is one of the worst in the
country. I believe it.

Please do what you can.
Thank you.

Sincerely,

Mary Jean Anderson
4725 Mills Drive
Anchorage, AK 99508



February 9, 1988

Senator Tim Kelley, Chairman

Senate Labor and Commerce Committee
Alaska State Legislature

P.0. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:

Re: S.B. 322

I strongly support the changes to the workers®™ compensation
statutes as outlined in Senate Bill No. 322.

I hope you will agree and provide the necessary support for
passage of this important legislation.

Sincerely,

Jo Ann Stromberg

ca



" CONSTRUCTION SERVICES, INC.
DESIGN  REMODELS <+ ADDITIONS

Senator Kelly
P.O. Box V
Juneau, Alaska 99811

Feb. 15, 1988
Dear Senator Kelly:

I’m writing as a small business person who is trying to stay
alive in these tough economic times. While we are able to bring
most of the overhead cost for our business under control the one
that needs to be brought back to a reasonable cost can only be
corrected With your help of legislative action.

Workers Compensation Rate for construction has risen over 50* In
the last two years - while the construction industry has been the
hardest hit industry in the State’s recession. It 1s literally
forcing companies to get rid of any employees and use only
subcontractors.

On top of the rising cost, iInmy business | have been able to
watch the devastating results of a bogus claim by an employee who
was hurt on the weekend working on his own home. He made more
than any of the carpenters which 1 had working because of the
tough economic times. Tell me, what incentive did he have to go
back to work. Especially when he moved back to North Dakota and
lived comfortably on the income from workers compensation paid at
the Alaska level. After a settlement iIn March because he can
never work as a carpenter again, | recently got word that he 1is
framing In Oregon now. So take the 50* iIncrease of workers
compensation for carpentry and add a modification factor of 1.39
because of the incidence above.

I understand that the major opposition to the compromise bill
negotiated between labor and management is coming from the
chiropractor community and the claimants attorneys. I can
certainly see why they have an interest in the bill as the people
whose pockets are affected but what about those who are paying
for the cost and are being forced out of business for this large
contingency at the feeding trough. I would love to have someone
pay for me to see a chiropractor every week. It is a real
addiction that makes one feel relaxed.

I urge you to take quick action to protect Alaskan jobs and
businesses by swift action on the labor-management workers
compensation reform bill.

Sincerely,

Elaine Taylor 2028 OTTER «ANCHORAGE, ALASKA 99504 «(907)349-7564



Anchorage, Alaska
(907) 273-3730
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February 19, 1988 ;2\/~w

Dear Friend:

The attorneys who represent iInjured workers for
workersl compensation claims in Alaska have asked me to contact
you to inform you of how proposed legislation amending the Alaska
Workers®™ Compensation Act will affect your interests.

The proposed legislation reduces all the wrong things
— It reduces your medical benefits, your time loss benefits and
your vocational rehabilitation benefits..

Please complete the enclosed card and mail today. Time
iIs of the essence, because iIntroduction of the proposed legisla-

tion 1In the Alaska Legislature 1is scheduled to occur on Fe.bruary
26. *

You may also object to particular aspects of the
proposed legislation by telephoning the Legislative Affairs Of-
fice (phone number 561-7007) and dictating a free public opinion
message to any or all legislators and the governor.

By protecting the interests of 1injured workers, you
will protect yourself. Thank you.

Very truly,
I. D. E. A.

LB/jce
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Thank you.

Neme Sigature
Date of Injury:

Address

11866 MV oaunf
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5151 Fairbanks Avenue
Anchorage, Alaska 99502

February 16, 1988

Honorable Tim Kelly, Senator

Chairman Senate Labor and Commerce Committee
Alaska State Senate

Pouch Y

Juneau, Alaska 99811

Dear Senator Kelly,

This firm has been watching with great interest the
activities of the Legislature, the Governor and the
Governor®s Oversight Committee and the several employer and
employee interest groups that have been actively involved in
either drafting or commenting upon the legislation to modify
the Workers®™ Compensation Act, Senate Bill 322 and House
Bill 352.

Veco 1is a large employer and, because of the nature of its
work, is one of the largest payors of workers®™ compensation
benefits 1n the state. We have watched with alarm the cost
of our workers®™ compensation premium and the cost of our
claims rise steadily and significantly, despite a continuing
decline in the number of iInjuries sustained by our
workforce. Accordingly, although we have remained
relatively uninvolved iIn the process leading to the proposal
of the subject legislation, Veco is and will remain vitally
interested iIn the outcome.

Although we havetaken a less visable role in thedrafting
of proposals to your committee, we have been carefully

monitoring the legislative hearings, the work of the
Oversight Committee and the work of WCCA. We have also beer,
engaged in independent review ofthe bill iIn order to

determine the impact the proposals are likely to have on our
specific claims.

As a result, and because you are now about to begin mark-up
of the bill, we wish you to consider our very serious

concerns.



First, 1t 1is the position of our company that, as a general
proposition, the bill provides a framework for meaningful
improvement iIn the way the compensation benefits are
delivered. We do like many

however, that some

expected savings
benefit.

Secondly, we are alarmed to learn from work done by two
actuarial firms, the rating bureau used by the iInsurance
industry and an independent ...firm hired by the
State, that the b 1 I I . - , a n vy significant
cost,, but oou-ld; -ed up costings, employers more. Such a
finding® makes theoi1ll totally unacceptable, even iIf there
are concepts that are desireable.

Our inquiries lead us to believe that the current system has
been subjected to substantial increase 1in cost for three
principle reasons:

;2. ambiguities iIn the current law which give rise-to
Ii_tigat-ibhv® ““particularly iIn such areas as calculation

The bill you have before you makes a good faith attempt to
address these issues and iIn many ways does a good job.

We believe there are three principle areas where the bill 1is
and which have to be changed if the bill is to be
adopted . **

1. The Jlanguage in the intend section is as €b»
i tie problem which the iIntent language was
written to address.

Our view 1Is that the Jlanguage has to more clearly

of th'e ” law such t™tMffie”e~fits are
not increased except by specific act of the
legislature. On the other hand, factual questions ought
to be decided based on the weight of the evidence, but,

it there iIs reasonable disagreementon the weight of
the evidence to favor the employee.



Senator Tim Kelly
SB 322/HB 352
Page 3

We have enclosed alternative proposed language for the
intent section.

2. 1t 1s i1ncomprehensible that the legislature would
even consider this bill unless changes are made which,
according to responsible actuarial indications will
save, s ome for “employersWe have tasgderfayd an

meaningful legislation.

It Is our understanding that the firm of Milliman and
Robertson, the firm hired by the State and reporting to
the Governor-s Oversight Committee, 1is currently
working on a proposed revision to the permanent partial
impairment section of the bill, the section that
revises 23.30.190, such that an overall savings of 15%

could be realized. We wurge you to include their
recommendations in your bill when they become
available. We understand that their work will be

transmitted to Alaska iIn the next day or so.

3. The rehabilitation provisions, while being the area
of most concern from both a cost and administrative
viewpoint, iIs also the area where we believe i1nartful
drafting leaves the way open to unnecessary litigation.

We have included with this letter, a proposed
alternative draft of 23.30.041.

Its salient differences from the current draft are as
follows:

We do not believe It is necessary or appropriate
that an essentially independent structure for
rehabilitation be created 1iIn the division of
workers® compensation. The rehabilitation aspects
of a claim should be handled to the greatest
extent possible iIn the context of the existing

administrative adjudicatory structure, yet
permitting use of specialists in the
rehabilitation disciplines.

b. The procedure for obtaining initial
eligibility determinations iIs greatly
simplified. Our vreview indicates that the basic

eligibility test in the proposed bill is a good
one. but



C. It is vital that the formal and full
evaluation process allow for the rehabilitation
specialist to find_ that a plan may not be

d. Another principle change deals with the
process for resolving disputes over the
rehabilitation plan. We are deeply concerned
that

IO i’ i .
hearing officers who decide far more
consequential issues do not have such authority.

4.There 1s in the bill a much improved control over the
medical delivery aspects of the workers®™ compensation
system. We believe, however, that the i1ndependent
medical examiner called for in the newly added
23.30.095(k) must be a medical doctor. We support the
proposition that alternative health care providers
should be allowed and paid for by the system to the
extent they are effacacious, but the IME is called upon
to make judgements that we believe ought not to be made
by any of the several health care provider
professionals that come wunder the act®s definition of
"physician™. This one section should limit IME
participation to "Doctor of Medicine.

Senator Kelly, there are several parts of the bill which we
do not comment on because they are acceptable to us. In
fact some are very i1mportant and if they were to be taken
out would cause us to rethink our posture on the bill; the
limit on stress claims, thetwo vyear limit on temporary
benefits and the Ilimits on medical costs and services are
all important.

There are several changes fTavoring employees i1n the bill
which were negotiated by the Ad Hoc Task Force and we are
prepared to accept these changes iIf the overall cost of the
system is braught under control.

Thank you fbr your consideration®of our views.



PROPOSED CHANGES TO INTENT LANGUAGE OF
HB 352/SB322

Section 1 ()

It is the specific 1iIntent of the legislature that the

definition of rights and obligations under this act be
strictly construed in accordance with the clear and
unambigious languageof this act. IT there iIs any

ambiguity, it 1is the 1intent of the legislature that the act
be iInterpreted so that there shall not be any change,
extension or broadening of rights of the employees or
obligations of the employers except byact of the
legislature.

It 1is further the iIntent of the legislature that the systenm,
including the process of administrative hearings for
resolving TfTactual disputes, be fair"land afford due process,
but expidiciously settle factual differences. Accordingly,
unless specifically provided otherwise in the act,



23.30.041 @ The department shall select and employ a
rehabilitation administrator, who shall be a part of the Division
of Workers®™ Compensation and who shall have such additional staff
as required to carry out the purposes of this section. The
rehabilitation administrator 1is 1In the partially exempt service
under AS 39.25.120.

© IT an employee suffers a compensable 1iInjury that may
permanently preclude an employee"s return to the employee®s job

@ An employee shall be eligible for a full evaluation pursuant
to paragraph () of this section 1f the capacities of the
employee at medical stability determined pursuant to paragraph
(©0 are fTound to be less than the physical demands as described
in the United States Depadrtment of Labor®"s 'Selected
Characterisitics of Occupations defined in the Dictionary of

Occupational Titles" for:
(1) the employee"s occupation at the time of iInjury; and

(@ other occupations that exist In the labor market that
the employee has held within 10 years before the iInjury; and

(3 occupations that the employee has held following the
injury for a period 1long enough to acquire the vocational
preparation required Tfor those occupations as specified in
the ™"Selected Characteristics of Occupations defined iIn the
Dictionary of Occupational Titles".

e An employee 1s not eligible for an evaluation pursuant to
paragraph (@) 1if:

(@D the employer offers, or obtains for, employee
remunerative employment the physical demands of which are
not more than the physical capacities of the employee
determined to exist at medical stability andthe employment
is in  anoccupation that generally exisits In the labor

market; or



\tj une anjjj.wcc iiass 1cucivcu jeuaun:laliuu ucncixub nl
connection with a prior industrial iInjury under this or any
similar section of a Workers®™ Compensation Act, but,
following the receipt of the benefits, was employed at the
sane or similar occupation as the occupation at the time of
the prior injury, \u-" Fmp

) When an employ*,e i1s found eligible for and desires to have a
full evaluation for rehabilitation the employee shall so notify
the employer and the employee and the employer jointly shall
select a rehabilitation specialist who shall provide a full re-
employment evaluation, and, 1i1f appropriate, a complete re-
employment service plan. If the employee and the employer cannot
agree on a rehabilitation specialist, but not before thirty days
after the employee notifies employer of his desire to have an
elibibility for an evaluation, either party may request the
rehabilitation administrator to assign a rehabilitation
specialist. The employer and the employee

«fijgj:dbriiaHmmil r'aYor for
&| IpSe™nd shall have the right to one pre-emptive rejection.

@ The Tfull evaluation and rehabilitation service plan must
include the following:

@ an inventory of the employee®s technical skills,
Mphysical capacities, intellectual capacity, academic
achievement, emotional condition and familial support.

(@ a determination of the occupation which the plan
establishes as the goal.

@) a finding that:

i. the occupation established as the goal for the
plan 1i1s one for which adaquate employment opportunity
exists the labor market; and

. the employee*s technical skills, physical
capacities, intellectual capacity, academic
achievement, emotional condition and familial support

( at commencementof the plan are such that the employee
can reasonably be expected to satisfactorily complete
the plan and perform in the new occupation; and,

, 0. the plan can be completed within the time an
“"(-cost limitations iImposed by this section.

(@) a detailed description and schedule of the plan.



~"®B) the cost estimate of the plan including provider fees,

the amount of tuition, books, tools, supplies,
transportation, temporary lodging or job modification
devices.

W\

£N(6) the date the plan will commence.

v*f7) the time that the employee will be medically stable as
/0 determined by the treating doctor of medicine or Ir pendent
? medical examiner.

f ) [ @ in the bill as currently drafted.]

(1) If the rehabilitation specialist finds that any one of the
~required Tfindings iIn subsection (@ () iIs not true, then the
employee shall not be entitled to a re-employment plan and the
rehabilitation specialist shall provide a report to the employee
and the employer stating that fact including the reasons and

.r information upon which such finding Is made.

N () [ same as (1) iIn current draft of the bill.]

() The following time limitations shall apply to the
entitlements and the obligations of this section:

(1)The reemployment plan must be scheduled so that it can be
completed and the occupational goal achieved within two
years from date of plan approval.

@-(®) [same as @)-(®) in current draft of bill except
change "reemployment services administratorl to
"rehabilitation administrator”™ so that consistent terms are

used throughout.]

() It  the report or plan of the rehabilitation specialist
is not approved by either the employer or the employee,
either may petition therehabilitation administrator for a
modification of the report or plan iIn amanner set forth in

the petition. IT no petition i1s filed within ten days of
submission of the report or plan to the employee and
employer, the report or plan 1iIs deemed approved. If a

petition 1i1s Tiled, the non filing party shall have ten days
to Tile a response. The administrator shallconduct a pre-
hearing conference with the parties to resolve differences.
If the approval of both partis cannot be obtained at the pre-
hearing conference, then the administrator shall prepare a
report within ten days TfTollowing the conference with a
recommendation as to the report or plan that ought to be
approved. The petition, response and report of the
administrator shall be deemed the Tfiling of aclaim and
notice of claim referred to In AS 23.30.110(a) and (b). The
Board shall notice a hearing as provided in AS



23.30.110(c) and proceed pursuant to AS 23.30.110 to resolve
the matter.

(OH-m Jas (K- 1n the current bill.]

Q)

In this section:
@D [as (O 1n current bill.]
@ "labor market” means the geographic..... areas where, te..

injury, .unless,

employee permanently changed residence from Alaska to
outside the state, 1iIn which case the labor market is also
anywhere iIn the state of new residence.

@) ‘physical capacities”™ and 'physical demands’™ means the
physical capacities and physical demands as those terms are
used iIn the Department of Labor "Selected Characteristics of
Occupations Defined in the Dictionary of Occupational
Titles".

@ [included with (3).]
G- Jas GB)-(() iIn the current bill.]

() "occupation” means the generic classification of work as
described iIn the Dictionary of Occupational Titles.



Senator Jan Faiks
Alaska State Legislature
Pouch V (MS 3100)
Juneau, Alaska 99881

RE: Proposed Workers®™ Compensation Law

Dear Senator Faiks:

I am forwarding additional 1i1nformation regarding the

proposed Workers® Compensation bill. I was surprised that
you have not been fTully informed on this 1issue when we
discussed the bill at Mr. Neil Berg"s home. Mr. Mitch

Gravo, our lobbyist, confirmed he had not discussed the
issue with you from our view-point.

There are numerous provisions in the new bill we feel would
be detrimental to the intent of the Workers®™ Compensation
Law, as well as unfair to the injured worker when it comes
to the management of the patient"s injury. The employer
will also iIncur an increased potential for litigation which
will ultimately increase Workers®™ Compensation cost.

Senator Kelly and the group supporting him simply are not

telling the whole story. The Senator has repeatedly
demonstrated he 1is not interested iIn what the public or
anyone else thinks about this bill. I guess he feels he has

the huge fTinancial power-brokers of this state behind him
and he does not need to concern himself with the general
public™s view.

The chiropractic profession, nor anyone else 1 know are
against some changes 1In the Workers®™ Compensation Law.
Appropriate changes would be beneficial to the system. What
we are emphatically stating 1is; this "proposed bill is a
"bad bill"™ iIn many respects (see attached material). Most



Senator Kelly should not be allowed to co-chair the Free
Conference Committee on this legislation as he 1is clearly
not open to good suggested changes. I respectfully request
you to reconsider Senator Kelly®"s appointment to this
committee.

I have enclosed documents and letters to further inform you
on a different point of view. Please give your immediate
attention to this matter.

IT you have further questions, please contact Mr. Mitch
Gravo in Juneau or myself at 562-5366. Thank you.

Sincerely,

enclosures:

cc: Governor Steve Cowper
Senator Tim Kelly
House Judicial Committee
House Labor and Commerce Committee
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Mmiman & Robertson, Inc. (M&R) was retained by the Alaska

Division of Insurance to perform the following tasks:

1. To provide a breakdown of current costs of the Alaska

workers®™ compensation program.

2. To identify those elements driving the recent large rate

"1ncrease i1ndications.

3. To review and comment on SB322/HB352 as it pertains to

the costs of the Alaska workers®™ compensation program.

4. To analyze local Alaskan data relevant to estimating the
Hkely cost Impact of SB322/HB352, the major source of

this data being the Alaskan Workers®™ Compensation

Information Handling System (WCIHS),

5. To review the National Council on Compensation Insurance
(NCCI) preliminary evaluation of SB322/HB352 and where
appropriate, modify the NCCI estimate using relevant

e local data.

6. To provide a likely cost estimate of the Impact of

SB322/HB352.

This report summarizes our Tfindings.

1:

In

BREAKDOWN OF CURRENT_CQSTS -

its most recent rate filing, the NCCI provides the following

breakdown of the ™"average'" premium dollar In Alaska:



In their preliminary evaluation, the NCCl included an adjustment
of -4% to account for aspects of the proposed law not explicitly

evaluated. We understand the -4%. was selected by judgment.

Using data from the WCIHS, -we were able to provide some
quantitative measure of the iImpact on the provisions of the new

law relating to claimants living out of state.

Claimants Living Out of State.

As discussed earlier, based on the distribution of claimant®s
ZIP codes 1n the WCIHS data base, approximately 30% of claimants
now receiving temporary total, fatal, or permanent partial

benefits reside out of state..

We Judgmentally estimate that benefits for out of state claimants
are reduced by 25% under the proposed law and that 20% of all
claimants are affected. This Implied a 5% (® 20% x .25) reduction

1In temporary total, fatal, and permanent total benefit costs.

%

The assumption that 20% of claimants will receive reduced benefits
rather than 30% as Indicated by the WCIHS data 1i1s to recognize
that 1f the new law 1s implemented, the percentage of cut of state
claimants 1s likely to drop as claimants lose an Incentive to

leave Alaska.

6: H&R ESTIMATED COST IMPACT OfF SB322/m52

We estimate the TfTollowing Impact on costs:

a

-22 -

N

[T [T -



Award 1.000 1.000 1.000 1.180 1.000 1.000
C: Weekly Benefit

Maximum 0.996 0.999 0.950 1.000 0.995 1.000
D: Out of State
Clalmants 0.950 0.950 1.000 1.000 0.950 1.000

£: Duration of Temp-
orary Benefits 1*9.00 1J100 0.80Q 1,.000 1*900 JLFIIO

F:. Overall Impact
(AxBxCxD) 0.946- 0.949 <=0.760 1.18 0.945 1.000

G: Cost Under Proposed
Law (AxF) 2.8% 12.7% 15.3% 35.5% 4,8% 28.3%

We thus believe the proposedlaw is likely to have little overall

Impact on total costs. We note the following:

1. If the proposed permanent partial award maximum were
reduced to 5200,000, we estimate there would likely be
little overall change 1n permanent partial award costs
from present levels, and overall costs of the program

would be reduced by about 6%.

2: We believe we have implicitly factored Into our estimates
all aspects of SB322/HB352 Identified earlier as Impacting

costs.

3. The estimates above anticipate strict adherence to the

provisons of SB322/HB352.

4; We again stress that the proposed reform of permanent
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Letters to the Editor March 8, 1988
Anchorage, Times

P.O. BX. 40

Anchorage, AK. 99510

Dear Editor;

I would Ilike to respond to Mr. Larry Taylor"s letter
regarding the pending Workersl Compensation legislation. I
believe he has not had an opportunity to clearly evaluate
the facts of this bill. 1 personally have been involved in
this particular legislation and feel i1t is grossly unfair to
the iInjured worker. Most importantly, though, i1s the fact
that the iInjured worker is guilty until proven innocent. IFf
there i1s a dispute between the employee and the employer,
all benefits can be legally stopped (or controverted) until

the Board can decide. This can leave the i1njured worker
without any financial support for months (or longer) until
he can get a board hearing. I have Iliterally seen

legitimately injured workers lose all their savings, their
cars, and their homes waiting for a board hearing. So, let
us look at who stands to benefit the most from this bill.
IT you think the injured worker will benefit from this bill,
you are wrong. Sure, the minimum benefits have been raised
to meet minimum wage, but the maximums have been decreased
way out of proportion. Choice of physicians has been
decreased, amount of treatment has been limited and must be
approved by the insurance company, Insurance companies can
use out of state organizations to determine fees (making the
worker responsible for the difference), and the list goes
on. The 1i1njured worker cannot by any stretch of the
imagination benefit from this legislation as a whole. How
about the provider? You made mention that the chiropractors
and the claimants®™ attorneys are the ones making such
wonderful livings from the Workers®™ Compensation system. |
cannot speak for the attorneys, but I can tell you that
approximately 11% of our practice is Workers®™ Compensation
patients, and we have one of the largest clinics in Alaska.
It 1s not by any means the major portion of our business.
Nor do 1 appreciate the implication that we as a class are
anything less than ethical regarding injured workmen. Our
fees are our fees, and they are no different i1If you were
hurt on the job or carrying out the garbage. As a matter of
fact, studies from around the country have shown that
chiropractic is twice as effective as medical care for work
related injuries, and many foreign governments have come to
the same conclusions, TfTinding chiropractic both effective
and cost effective. In a study yet to be released by the



Italian Medical Community, that spanned two years and 17,142
patients, they found that chiropractic care saved 75.55% of
days absent from work and 83.6% of hospital admissions. Any
implication that chiropractic is not effective or would not
save the employer valuable time lost from work can only be
based on ignorance of the facts and bias.

So, let us turn our attention to the employer.
Unfortunately, the employer does not stand to gain from this
legislation either. As your letter implies, the emphasis is
on containing your costs. Will that really be accomplished?
Neither of the two actuarial studies performed showed any
significant cost savings, and during a teleconference held
in Anchorage, an unidentified 1nsurance representative
stated that there would be no cost savings. This could
actually increase costs due to litigation, and therefore
increased premiums.

Let us fTinally consider the insurance industry, and |
include the self-insureds. In my opinion, these are the
ones who stand to gain the most. [In 1945, the United States
legislature passed the McCarran-Ferguson Act, which gave the
insurance industry legal ability to monopolize. This has
made i1t difficult If not impossible for state regulatory
agencies (i1e-Division of Insurance) to obtain accurate

information by which to base rates. Therefore, insurance
consumers (you and 1) are forced to pay rates that are
determined by a what-the-market-can-bear attitude. In this

proposed legislation, Tfines for late payments to injured
workers can even be avoided by simply providing custodial
reports on time (which are already required by law). And
the self-insureds are no better. Because of their status,
they can avoid some of the laws that apply to the insurance
companies, while also avoiding payment of the premium tax
which i1nsurance companies are required to pay. That means
they enjoy the benefits of the Workers” Compensation system
while providing absolutely no support for it.

Mr. Taylor, 1 have to admit that 1 empathize with you. I
also pay Worker®s Compensation premiums Tor my employees.
It 1s the law. But what is so frustrating is to be forced
to buy iInsurance and having absolutely no input as to its

cost. | agree that there needs to be changes to the current
law, but not necessarily the ones proposed. We have been
led to believe that the "insurance crunch' 1is our own fault
and that we need to do something about it, but 1 really

think this is the smoke from another fire. Nowhere in this
bill does 1t say anything about mandating a premium
reduction. IT insurance coverage i1s to be required by law,
maybe they should be regulated similar to the public
utilities. It is your responsibility (and mine) to demand
justification for these outrageous premiums, and not just
""costs are going up'. Insurance companies are getting rich
thanks to you and me, and we should have some i1nput into the



process (other than paying into it). 1 simply do not think
the 1njured worker should be left holding the bag. I hope
you will take a second look at the proposed legislation with
a more objective eye. I am not opposed to it because it
will affect my practice. The impact will be minimal. I am
opposed to i1t because i1t is arbitrary, i1t is restrictive to
the i1njured worker, and because it Is wrong.

David J. Mulholland, D.C.
Community Chiropractic Clinic, Inc.

cc: Governor Steve Cowper
Dr. Trevor Ireland, D.C.
Dr. Charles Krichbaum
Alaska State Legislature, et al



SECTION A.S.

@D

23 .30.095"/4):

DELETE underlined passage beginning page 12, line
7 through line 11, starting with "The employee™.

RATIONALE: This passage is objectionable for
several reasons:

@

®

©

@

because there i1s an insufficient
definition of "attending physician';

because there is an iInsufficient
definition of "'specialist’;

because there i1s no indication of when

a physician becomes an "attending'” physician
as opposed to an examining or consulting
physician; and,

because there i1s no real indication of how

a choice of a different specialty is treated.
For instance, if employee®s attending
physician is a GP and he has a broken leg

and decides that a orthopedist would be better
able to treat him, does that decision count
as a change? Or, the employee has a lower
back Injury, choses to try an osteopath or a.
chiropractor instead of his GP, does that
decision count as a change when he is not
merely changing from one doctor to another
but 1s actually seeking a different type

of treatment?

IT the passage must remain iIn, here iIs a suggested
change:

The employee may not make more than one
change of attending physician within
the employee®s attending physician®s
discipline or speciality without the
written consent of the employer.



@

©)

SECTION
€))

We would suggest that A.S. 23.30.265 be amended to
Include the following definitions.

An attending physician i1s the physician
of the patient®s choice responsible for
the provisions of primary health care.

A specialist i1s a physician to whom the
patient is referred by the attending phy-
sician for the provision of secondary
care and/or consultation.

Keep language that will be deleted (bracketed langauge on
page 12, line 11 through line 13). There does not appear
to be any justification for taking away the boards
authority to make exceptions to this rule in the
appropriate cases.

Amend the language in the next sentence, page 12, line
13, starting "Upon procuring'” to read:

Upon procuring the services of an attending
physician, etc.

A.S. 23.30.095(c):

DELETE the added language (underlined and appearing
on page 13, line 2 through line 13).

RATIONALE: This passage i1s ill considered:

(@ because there i1s no definition of what 1is
considered "continuing and multiple treatments”
and health care providers must necessarily guess;

(b) Dbecause there is no designation of who will
approve the plan and what standards will be
employed and upon what facts or basis the
review will rest;

() Dbecause the process of review will occur
simultaneously with the provision of treatment
and, according to the current language, the
health care provider must bear the financial
risk of disapproval;

—2-



(d Dbecause there are no provisions for amendment
of the plan should the need arise; and,

(e) Dbecause the provision imposes maximum limits
arbitrarily.

Generally, it appears to us that these provisions will pro-
bably result in an iIncrease iIn litigation and resulting costs
rather that a decrease since so much is left unstated.

IT the reason, for this amendment is to guard againstunreaso-
nable or unnecessary treatment, there are already regulations in
place and the employer can, with most health care professions,
submit perceived abuses to the appropriate peer review commit-
tees .

IT the reason for this provision is, as some of our members
strongly suspect, an indirect attack on Chiropractic, itis-not
in fact cost effective and is, to say the least, discriminatory.

SECTION A.S. 23.30.95(e);

(1) Proposed amendment deleting requirement that examining
physician be authorized to practice iIs 1nappropriate
and suspect. Therefore, bracketed section on page 13,
line 18 through line 19, should be RETAINED.

How is either the Board or the employee able to rely
upon the competence of a report or examination iIf
there 1s no requirement that the physician doing the
examining be appropriately licensed? Does the
legislature really intend to require that the employee
must submit to an examination by someone who may not
be cap“able of meeting license requirements?

(@ The creation of a presumption of reasonableness
of requiring examinations every 30 days appears
to be irrational. It seems obvious that the
added language could easily be used by the employer
to harass an employee in cases where either (@)
the condition is stable enough that monthly
examinations are unnecessary, and/or the examination
technique used 1is painful and the likelthood of
substantial changes i1n condition would not, in the
absence of an adversary relationship, be normally
considered justified. In addition, should the employee
not be able to work at his/her old job, a requirement
for monthly examinations by the former employer-®s
doctor may well interfere with the ability of
the employee to secure other employment.



(@) Although there are fairly draconian provisions
" within this section for employee non-cooperation,
there are no provisions for (1) advance (reasonable)
notice requirement by the employer; or, (i1) a
means by which the employee can contest the
necessity and/or reasonableness of the monthly
examinations prior to their imposition.

SECTION A.S. 23.30.95(F):
DELETE (UNDERLINED) changes.
AVMEND" LANGUAGE

RATIONALE: The present section, prior to amendment, limited
fees charged for medical treatment and services to charges
that generally prevailed in the community. (See bracketed
section, page 14, lines 18 through 19). The new section
(underlined, page 14, line 20 through line 22) adds to the
Board®s responsibility the necessity to determine whether or
not the charge, which may well be customary in the community,
iIs reasonable (underlined).

That being true, the phrase that the Board may regulate
fees and charges contained within this section would become a
reality since the Board would have authority under this sec-
tion to override free market considerations, including local
economics and the effects of local competition and declare
that charges that were in fact usual and customary but, in
the Board’s opinion, unreasonable.

The proposed change is actually unnecessary since nor-
mal free enterprise processes supply reasonableness of price
through market place competition.

The purposes behind this section are two-fold. First,
the legislature i1s rightly concerned over the incurring costs
of workmens® compensation insurance to employers. Second,
paying inappropriately high charges to a physician will
encourage biras that inevitably leads to increased litigation.
Assuming that these provisions are laudatory, the measure
only goes half way iIn treating the problems. The other half
of the costs associated with workmens®™ compensation cases
arises from the physician retained oy the employers to exa-
mine the employeess. The costs associated with those physi-
cians contribute to the burgeoning costs of iInsurance in the
same manner as those of the employer®s physician.
Additionally, the issues of bias for over compensated physi-
cians are not confined to either side.



Finally, the present language limits comparison to an
obviously vague and confusing standard of 'treatment of
injured persons of "like standard of being'”. That portion
should have the confusing language removed. Therefore, we
-suggest that the language of A.S.. 23.30.095(f) be as follows:

All fees and charges for treatment, service or
examinations by physicians for either party should
be limited to charges that prevail i1In the same com-
munity for similar treatment, services or examina-
tion of i1njured persons and shall be subject to
regulation by the Board.

SECTION A.S. 23.30.95(1):
DELETE changes. AMEND CURRENT LANGUAGE.

The most offensive of the added language i1s contained on page
14, lines 25 through 26, which allows for an out-of-state organi-
zation to advise the Board on the appropriateness and necessity
for and costs of medical treatment of Alaskan workmen by Alaskan
physicians. A host of questions arise by this wording. If an
out-of-state organization is appointed, how well qualified are
they to judge these issues? Could they pass the relevant Alaska
boards? Are they iIn fact licensed physicians/health care provi-
ders? Are they anything more vhan claim adjusters? How Is an
out-of-state organization going to determine appropriateness of
treatment without recourse to examining the patient or taking
additional xrays or additional studies? Why is an out-of-state
organization needed when there are peer review committees set up
within the various disciplines for these purposes now?

Regarding costs, once again, how iIs an out-of-state organiza-
tion going to determine appropriate levels of costs? If for
instance, the person making the determination on appropriateness
of costs lives In and is familiar with medical costs iIn some
small town in Illinois, will that familiarity influence the
advice he gives to the Board on treatment rendered in Alaska
where the cost of everything is higher?

Based upon the recommendations that are made to the Board,
the Board will be determining whether an employer should pay a
bill for services that have already been rendered. Because it
has the power to approve of the withholding of payment, the
employee and the local physician in Alaska rendering treatment to
him Is at a distinct disadvantage in challenging the advice of an
out-of-state organization.



IT the advice is unsound, but because of economics, remains
unchallenged, the Board"s decision will eventually begin to
influence the manner in which Alaskan physicians treat injured
workmen since their choices will essentially be to either adopt
an approved (but unsound) procedure or to refuse to treat the
injured workman. Additionally, injured employees may not seek
appropriate treatment since they might end up having to pay for
it themselves, which will either add to the term of the injury or
begin to increase costs of employee medical insurance plans.

We suggest the following language REPLACE Section (J);

The board may appoint a medical services review
board consisting of physicians licensed in the
state ajd employer and employee representatives to
assist and advise the Board in matters involving
the costs of health care services. The medical
services advisory board shall conduct anonymous
surveys biannually to determine usual and customary
costs of treatment and procedures, and iIn the case
of unusual situations, may conduct special surveys
to determine usual and customary costs for treat-
ment of procedures not normally encountered. IFf
the Board shall determine that a physician or
health care provider has inappropriately or unne-
cessarily provided treatment, or has habitually and
substantially exceeded the usual and customary
charges iIn the community iIn which treatment was
rendered, the committee shall refer the matter to
the peer review committee of the health care provi-
der"s discipline and advise the Beard to disapprove
the charges iIn question.

SECTION A.S.23.730.095(Kk) :
(D AMEND proposed language.

RATIONALE: The clear import of this section iIs to pro-

vide the Board with an independent source to .turn to when a
dispute arises between the parties®™ experts. Unfortunately,
the proposed section as i1t"s presently worded does not go far
enough to insure the independence of the source. Addition-
ally, it fails to guard against "apples and oranges'™ com-
parisons that so often create or iIncrease litigation before
the Board. Finally, the proposed section creates an
inappropriately limited standard of review which is incon-
sistent with current diagnostic techniques.



First, in order to insure the independence of the
review, the selection of a physician or health care provider
should be from a rotating list so that there can be no
question as to impartiality in the selection process.

Second, both parties should have the right to object to
one selection within a reasonable time period so that
questions of bias may be minimized.

Third, the lists that are resorted to by the Board
should be kept by discipline and specialty and the selection
made should conform to the discipline or specialty of the
health -care provider of the employee. Otherwise, there 1is
every likelihood that the Board will become embroiled in
jurisdictional disputes between disciplines and specialties
that will provide no meaningful comparison.

Fourth, limiting the standard required to overcome, the
presumption to objective evidence deselects critical subjec-
tive findings that often times form the backbone of a valid
dragnosis.

Fifth, although shielding the i1ndependent physician from
liability for ordinary negligence is a good idea, making his
liability dependent upon proving fraud goes too far. As a
result, it is our feeling that the limits of liability should
extend to fraud®s cousin, misrepresentation, and to gross
negligence in order to ensure an appropriate level of
reliability in the findings- of the iIndependent physicians.

We would suggest the following language be substituted for
the proposed language:

In the event of a dispute regarding determinations
of causation, stability, degree of impairment,
functional capacity, the amount and efficacy of the
continuance of or necessity of treatment, or com-
pensability between the employee®s attending physi-
cian and the employer®s medical evaluation, an
indepenient medical evaluation shall be conducted
by a physician or physicians of the same discipline
and specialty of the employee®s attending physi-
cian.

Such physicians shall be licensed In the State of
Alaska or the state that treatment was rendered and
selected from a list established with the aid and
advice of the medical advisory board, and main-
tained by the Board. Both the employee and
employer shall have the right to challenge one



appointment. In the event of a challenge, the next
physician on the list will be appointed. The con-
tents of the list and the order of I1ts contents
shall be kept confidential by the Board. The
report of the iIndependent medical examiner shall be
furnished to the Board and both parties within 14
days after the examination is concluded. The opi-
nion of the independent medical examiner shall, in
the absence of clear and convincing evidence to the
contrary, be presumed to be correct. A person may
not seek damages from an i1ndependent medical exa-
miner caused by the rendering of an opinion or pro-
viding testimony under this subsection, except in
the case of fraud, misrepresentation or gross
negligence.

SECTION A.S. 23.30.155(c):
DELETE Added language.

RATIONALE: As will be explained more fully when Subsection
(m) 1s discussed, the exception being grafted onto this sec-
tion iIs, 1In essence, gutting the penalty provisions by
allowing an employer to escape the penalties by simply per-
forming once a year ministerial acts that have nothing to do
with the merits of a particular controversion, or for that
matter, to do with a habitual practice of unjustifiably
controverting employee claims. As a result, 1t iIs our
suggestion that the amenditory language be deleted.

SECTION A.S. 23.30.155(m):
DELETE changes.

RATIONALE: This section as it is proposed, essentially
vacates the penalty provisions in subsection (¢) by allowing
an employer to avoid penalties for failure to timely notify"
the employee and the board of changes it unilaterally makes
to the employee®s compensation, or whether or not the
employer intends to controvert at all. In essence this pro-
vision allows, on a sliding scale, an employer to escape
substantial penalties 1T 1t performs the ministerial acts
that, under the present and proposed statute, it must per-
form.

For the employee who iIs caught within the exception®s
parameters, however, there is little relief. |If the filing
requirements did not iIncorporate notifications to the
employee and were, i1n fact, only ministerial, there might be



some justification for the proposal, although 1t is not
readily apparent even in that situation. However, the
reports do require notification to the employee and, in the
absence of receiving timely reports, the employee may well
make decisions that he might not should he receive a timely
notification that the employer was either going to contro-
vert, suspend or terminate his compensation. In essence
then, the employer 1is, according to this section, allowed to
escape penalties for failing to comply with the employee
notification provisions iIn Subsection (©).

SECTIONS A.S. 23.30.185, A.S. 23.30.200:

DELETE proposed language unless the term medical stability
iIs changed as noted below.

RATIONALE: Obviously, the employers and their carriers are
seeking to place a limit upon TTD and TPD payments. However,
they are basing the proposed limit upon an unrealistic and
unfair standard, "medical stability”. As will be
demonstrated below, the definition for the term "medical
stability” 1is suspect.

SECTION A.S. 23.30.265 (34)
AMEND proposed language.

RATIONALE: *According to the proposed language, an employee®s
medical condition is ''stable” after the date that no further

objectively measurable improvement is reasonably expected to

result from additional medical care or treatment. This defi-
nition has several fTlaws.

The section i1s used iIn conjunction with two other sections,
AS 23.30.185 and AS 23.30.200 which deal with payments for
temporary disability records to those sections, payments will
be cut off once medical stability is reached. Therefore, for
both parties the definition of medical stability becomes
paramount. However, under AS 23.30.265(34) the definition is
highly suspect. According to the proposed language, medical
stability is measured solely upon the question of whether
further care or treatments will result in improvement and
specifically disallows consideration of improvement generated
by the natural healing process of time. Therefore, it is



j - j - j — who i1s tem-
porarily disabled and unable to be gainfully employed, and
who will get better over time, world lose his temporary
benefits because the health care providers could not provide
treatment or care that would improve upon the natural healing
process. In essence, the injured employee would be penalized
because of the Impotence of current science to help him.

Second, once again the standards for making the deter-
mination based solely upon objective findings when modern
diagnostic techniques use a combination of objective and
subjective techniques. As a result, the employee and all of
the physicians coming into contact with him are artificially
limited to decision making that bears no relationship to how
medical decisions are normally made.

SECTION ENTITLED LEGISLATIVE. INTENT, SUBSECTION (b):
AMEND proposed language.

RATIONALE: In decreeing that the Board has increased powers,
there nr st be some authority for decision making concerning
his medical treatment left to the injured employee.
Therefore, there should be some provision contained within
the statute that i1t is not the legislature®s intent that the
employee®s right to chose who his health care provider will
be will not be restricted unreasonably.

We suggest that the following language be added to sub-
section (b):

With the exception of the provisions contained
in AS. 23.30.095(a), nothing contained
within this section shall empower either the
board or any party to interfer with or
infringe upon the employee"s right to select
the type of health care and the person to pro-
vide it for the treatment of his iInjuries.

Any employer or its representative that viola-
tes this section is guilty of practicing
discrimation against the employee and subject
to the provisions of A.S. 23.30.247.



Miscellaneous: |1 didn"t have a chanca yet to gratf iIn some
changes that will try to limit what the employer/insurance carri-
ers pay for their expert. 1 also need to go through the IME lan-
guage dealing with the experts hired directly by the employers to
perforin examinations and try to exclude references to that proc-
ess as an IME since the employer®s experts are 10 more
"independent” than the employee®"s experts. 1711 try to complete
those tasks by tomorrow.

I didn"t do a cheat sheet yet but will be prepared to ver-
bally discuss the manner i1n which the testimony will be presented
at our meeting and, i1f it iIs felt that a sheet would be helpful,
I"11 prepare and deliver one to you.



BUSINESS

Insured Against Full Competition

SUMMARY - Premiums forpersoral

and comercial Insurance

have Increesed atobble—dlgft rates fara number - Now comes
a sustained effartby a large caltaon of bankers consumers o
striptre Indstryofthe listic aotrol handed t© a 1945
actof Congress. Pending In ress ksa hill tetwould subject

Insurers o the same antrtrust lans thet govern other busineSses.

Pillions of Americans are ac-
quainted with the practices. The
insurance agent says premiums

have risen again, then refuses to sell per-
sonal umbrella coverage unless the cus-
tomer buys a package of insurance that
includes a homeowners policy and insur-
ance covering all the family cars. Some
agents ev.en insist on auto liability coverage
far above that of established state mini-
mumes. It does little good to go to another
agent. Insurance agents legally can col-
lude, deny insurance coverage and charge
identical prices without fear of antitrust
prosecution that could lead to jail terms.
Besides all that, their commissions are
identical.

Elsewhere, among uncounted commer-
cial enterprises ranging in size from a local
candy store to a nuclear power plant oper-
ator, among professionals such as doctors
and among political subdivisions of all
sizes, liability insurance premiums rise so
high that businessmen flee their trades
and professionals abandon their practices.
Among communities that are unable to af-
ford or are denied insurance, a public
swimming pool is closed, athletic events
are canceled and policemen are not hired
out of fear of uninsured liability.

There is nothing new about the high
price of casualty insurance and refusals of
coverage. Premiums for both personal and
commercial coverage have rocketed at dou-
ble-digit rates for a number of years. In
1986, for example, the net premiums of
property and casualty insurance companies
rose to $176.5 billion, up 22.4 percent
from the $144.1 billion of 1985, according
to the Insurance Information Institute. An
increase of similar magnitude occurred the
year before.

W hat is new about the insurance crisis,
a term used by critics as well as insurance
spokesmen, is a sustained effort by a large
and unusual coalition that includes the
American Bankers Association and the
Consumers Union of the United States, to
strip the insurance industry of legal mono-
poly power handed to itin 1945 with pas-
sage of the McCarrah-Ferguson Act. The
act exempts the insurance industry from
prosecution under antitrust law, which for-
bids such practices as price-fixing, raising
prices in concert and denying coverage.
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In a real sense, the act was passed as a
favor. Before its passage, the states were
the exclusive regulators of insurance,
chiefly because insurance was not consid-
ered commerce. But in 1944, the Supreme
Court ruled that insurance was in fact com-
merce. That meant it could be regulated by
Congress as well as the states, which in turn
meant the industry was subject to antitrust

Edwards: The industry fixes rates.

law. Congress saw the decision as threaten-
ing the traditional power of the states to
regulate insurance and feared that the uni-
form pricing permitted by states would
bump up against the strictures of the Sher-
man Antitrust Act. An insurance company
obeying a state order could be found guilty

of antitrust violation, went the reasoning.
The result was McCarran-Ferguson.

Today, however, critics say that the act’s
purpose has been subverted. Where a state
plays no role in pricing, as in California
(where State Farm Mutual Automobile In-
surance Co. and Allstate Insurance Co.
exchange rating data), the McCarran-
Ferguson Act. "intended to protect state
regulation from antitrust laws,” protects
"the unregulated from those laws,” says
John K. Van de Kamp, California’s at-
torney general.

After a number of attempts during the
last decade or more, attempts easily held
off by the insurance industry, McCarran-
Ferguson has come under serious and last-
ing attack. One of the attacks is led by Rep.
Don Edwards, a member of the Judiciary
Subcommittee on Monopolies and Com-
mercial Law. The California Democrat
wants to repeal the exemption with his
proposed Fairness in Insurance Act of
1987, leaving the states to regulate insur-
ance and thus subjecting insurance com-
panies to antitrust law. Currently, a mere
cameo appearance by a state insurance of-

S ficial confers immunity on decisions that
g would be deemed anticompetitive in other

industries. Nor is there any appeal possible,
since the shield of antitrust immunity pre-
vents customers of insurance companies
from going to court for relief.

Edwards says his bill, which wound its
way through a series of subcommittee hear-
ings last year, "would restore the applica-
tion of the federal antitrust laws." He says,
"The insurance industry can legally fix
prices, allocate markets, limit or deny cer-
tain types of coverages at will and engage
in a host of other activities that would be
criminal offenses for other businesses. The
time has come for Congress to heed the call
of consumers and
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the states to repeal this $400 billion indus-
try’s antitrust exemption.”

On the floor of the House, Edwards
charged, “The insurance industry does le-
gally engage in price-fixing. Tying ar-
rangements — tying coverage in unprofit-
able lines to a required purchase of
coverage in a profitable line — are legally
used. Coverage is limited or denied at will.
Customers and territories are divided up
with impunity and rates openly shared
among competitors."

Within the industry and among its
watchdogs, Edwards’s bill and a similar
one introduced in the Senate by Ohio Dem-
ocrat Howard M. Metzenbaum have en-
ergized a debate over an issue that has been
raised before without much success, even
as other major financial service industries
lost antitrust exemptions and were thrust
kicking and screaming into a competitive
world. Just a few years ago commercial
bank'ng was deregulated (and now wants
permission to sell casualty insurance).

In 1975, the New York Stock Exchange
reluctantly gave up the right to fix brokers’
commissions. The fierce price competition
that followed spawned an industry of dis-
countbrokers. During President Ford’s ten-
ure, some administration members con-
cluded that price competition in the in-
surance industry would be beneficial to
consumers, and a national commission
suggested to President Carter that broad
antitrus' 'mmunity for the insurance indus-
try should be repealed.

Repeal this time around is still uncer-
tain, though Edwards believes his bill "has
a very good chance of passage." His pro-
posal has attracted supporters with clout
that for the first time may match the leg-
endary political clout of the insurance in-
dustry. Rep. Peter W. Rodino Jr., forexam-
ple, a New Jersey Democrat and chairman
of the Judiciary Committee, weighed in
with supporting words when Edwards in-
troduced his bill last year.

In New Jersey, where personal and com-
mercial insurance premiums are among the
highest, and both no-fault and tort (fault)
systems apply in auto accident liability,
hundreds of thousands of the state’s 4 mil-
lion automobiles are uninsured, despite
state law requiring coverage. Among the
reasons is high cost. Atthe same time, the
owners of 2 million autos, rejected by the
industry for a mixed bag of reasons, buy
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especially expensive insurance from a Joint
Underwriting Association composed of re-
luctant insurance companies and forced
into being by the Legislature. The associ-
ation is underfunded by $1 billion, and the
state is levying a surcharge on auto owners
who do buy insurance to bridge the $1
billion gap. Conceivably, with repeal of
McCarran-Ferguson, both the insurance
companies and the state could be targets of
lawsuits by insurance buyers.

T he Edwards bill also has attracted
the support of the National Asso-
ciation of State Legislatures and

the National Association of State Attorneys

General. The Justice Department, though

opposing exemptions generally, is unsure

about supporting repeal, says Kenneth G.

Starling, deputy assistant attorney general

of antitrust. Repeal may benefit consum-

ers, he says, but he worries over tearing
away an antitrust shield “that’s grown up
intertwined with a lot of state regulation.”

Among the states, the National Associ-
ation of Insurance Commissioners opposes
repeal, but opposition is not unanimous. In

New Jersey, Commissioner Kenneth D.

Merin says, "We don’t oppose repeal, but

we feel that it doesn’t approach the prob-

lems of affordability and availability that
have surfaced in the past few years." hi

California, Michael J. Strumwasser, spe-

cial assistant attorney general, says the

state "strongly support repeal. The act. ..
is an accident of history, adopted when
people didn’t understand the relationship
between antitrust and business. This is an
industry beset by excessive cooperation,
with lemminglike behavior which can be
tracked to a culture of collusion.”

California’s insurance commissioner, in
fact, recently prohibited the Insurance Ser-
vices Office, the industry-owned rate-
making body, "from promulgating final
rates,” though the state will permit distribu-
tion of data used in the organization’ rate-
making computations. “We think there will
be a diversity in price,” says Strumwasser.
Most ofthe organization’ critics say it uses
operational costs of the most inefficient
companies as a base for arriving cl its "ad-
visory" prices. This soaks up 40 to 50 cents
of every premium dollar formulated. The
advisory prices also include estimates of
inflation, litigiousness, fees of the indus-
trys defense lawyers, general expense,
profit and contingencies.

Within the Reagan administration, Fed-
eral Trade Commission Chairman Daniel
Oliver, an opponent of “trade restraints" of
all kinds, has attacked the reasoning that
leads to creating any legal monopoly: a
trade-off permitting monopolistic behavior
in exchange for some sort of redeeming
social benefit. In a speech last year before
the Reinsurance Association of America,
whose members insure insurers’ risks, Oli-
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ver said lawsuits charging "anticompetitive
activities lacking any redeeming social
benefit” have been"“dismissed on McCar-
ran-Ferguson grounds alone."

Among other voices supporting repeal,

is that of Robert Hunter, president of the
National Insurance Consumer Organiza-
tion. Hunter has been an opponent of casu-
alty insurance management practices at
least since the 1970s and explains the high
premiums of insurance companies partly in
terms of boom-and-busl cycles.

| none part of the cycle, he says, insur-

ance companies compete recklessly

against each other with severe price-
cutting to build market share. During bull
markets in stocks or during periods of
double-digit interest rates, investing the
premiums of customers generates returns
great enough to overcome the effects of
price-cutting.

"But when market breaks come,” says
Hunter, "one or two companies will lead
the others back to inflated [Insurance Ser-
vices Office] rates. When that happens you
see the remarkable increases you’ve seen
in the last few years." Hunter says that more
than $63 billion in increases have been
levied against insurance company custom-
ers. “They blame the higher premiums on
the legal system, but the total cost of the
legal system is $30 billion a year. So it%s
something more than that.” Hunter adds
that those companies that did, in fact, gain
market share during the period of price-
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cutting several years ago, "are reaping
bushels of money today."

He .also questions the honesty of the
financial reporting of the industry, which
distributes a confiising array of revenue,
earnings and other operating data that does
not adhere to common accounting practices
found in other industries' corporate reports.
"When insurance companies report an
underwriting loss in a particular year" he
says, "that does not mean that they actually
paid out more than they took in. It means
that they estimate they will eventually pay
out more than they took in that year." But
after all claims against policies issued in a
given year are resolved, he says, "even
when there’s an underwriting loss, the
companies almost always take in much
more than they pay out.”

In addition, Hunter questions reports of
profits. Last year, for example, he disputed
the industry’s report of $11.5 billion in net
profits for 1986, an all-time high, saying
they were much higher. “The industry’
true profits," he says, "were $23.4 billion.
One reason is accounting that recorded
$2.2'billion of dividends paid to policy-
liolders as losses. Nor did the industry in-
clude $4.5 billion in unrealized capital
gains. The industry also “took a current
loss for the full amount reserved to pay
future claims," says Hunter. If reserves had
been reduced by the investment income
they were likely to earn until they were used
to pay claims, "iuurers’ gains would have
been another $5.2 oillion higher.”

report an undervvrltm
ot me
ut.more than they took in.

tha

Hunter also accuses the industry of not
paying taxes. Citing the General Account-
ing Office, he says property and casualty
insurance companies paid no federal in-
come tax for the years 1975 through 1984,
despite net gains of $75.2 billion. The rea-
son is dual accounting. In one ledger, an
insurance company invests and earns inter-
est on premiums kept aside for claims, say
for as long as eight years, a length of time
associated with malpractice payments. In
another ledger, says Hunter, the company
deducts the entire amount for tax purposes
in the first year it is received.

A fact sheet distributed by Hunter’s or-
ganization says that six of the largest U.S.
insurance companies (Allstate Insurance
Co., Fireman's Fund Corp., Hartford Fire
Insurance Co., Crum and Forster Inc.,
Home Beneficial Corp. and CNA Financial

1 Corp.) paid no federal income taxes for the
w years 1980 through 1984, despite net gains
® ofmore than $5.2 billion after underwriting
S losses of $8.3 billion anil investment gains

of $13.5 billion.

Efforts to repeal the McCarran-Fer-
guson Act have not gone unanswered, of
course. The Coalition of State Regulation
of Insurance, whose 18 members include
the most powerful industry associations,
alliances and institutes, has reacted with
detailed and lengthy arguments. The coali-
tion says that the McCarran-Ferguson Act
places responsibility for regulation of the
insurance industry primarily in the hands
of the states. That was true before enact-
ment, it is true now and would still be true
if repeal occurred, the group argues.

The coalition also says it has only
limited exemption, since McCarran-Fergu-
son forbids boycotts, coercion and intimi-
dation. The industry also worries over a
lack of data relative to losses and under-
writing not being distributed among all
companies, thus crippling small companies
without the resources to do in-depth re-
search.

Supporters of repeal say that all com-
panies will still have access to industry-
wide loss data. Repeal will inhibit price-
fixing, and only inefficient companies will
be at a disadvantage. Tb the argument of
the coalition members that repeal will pre-
vent iiie formation of pools to insure large
or specialized risk, the response is that
lawful joint ventures can be formed for the
tasks. Nor will big companies necessarily
get bigger, as the coalition suggests. " Ifthis
were true," says Huntcp "big companies
would be working to repeal the antitrust
exemption.”

— Christopher Elias
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Professiaal rotes:
Medicine Deserts Bedrest

The times they are a’changin. It was always going
to happen, but medicine is now moving sharply
towards the chiropractic model of management of
back pain. There are two important recent reviews
of which you should be aware.

The Biopsychosocial Model

‘A New Clinical Model for the Treatment of Low
Back Pain’ Waddell G, Spine (1987) 12(7):632-
644. PN 1

This article will be highly influential within
medicine. It is by Gordon Waddell, a well-
published British orthopaedic surgeon from the
Western Infirmary, Glasgow. It won the prestigious
1987 Volvo Award in Clinical Sciences, and is thus
accepted in medicine as a foremost international
spinal research contribution for 1987.

On considerable clinical and research evidence
Waddell says:

a) “The main theme of management must change
from rest to rehabilitation and restorationof
Junction”.

b) There is "a fundamental antithesis between the
passive and active approaches" to treatment of
back pain.

¢) "There is no evidence that rest has any

beneficial effect on the natural history of low back
pain. On the contrary, there is strongly suggestive
evidence that rest, particularly prolonged bed-rest,

continuedon insert page .

Editor: David Chapman-Smith, Toronto
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Cost Etfectiveness of Chiropractic - the evidence

A. Introduction

1 Inapaperentitled‘Health Economics
and Chiropractic’ 1Professor John Dillon, a
prominent Australian economist, studies
modem health care economics and
~concludes:

» "Undoubtedly, in terms of economic
appraisal of the current health scene ...
chiropractic is in a very strong position.
Compared to medical services, it is an
extremely cheap avenue of health care for
those who seek it. Unlike primary medical
practice, it does not spiral costs into the
system through ancillary and specialist
services, hospitalization and pharmaceutics.
On average, adollarspenton achiropractor’s
scivices causes no further costs”.

e "... until very recently and unlike medical
services... chiropractic has stood the market
test of exhibiting a growing demand for
services without the inducement of price
subsidies, health insurance coverage and tax
deductibility. ... Far more, therefore, than
the demand for medical services, the demand
for chiropractic services reflects an
expressed need in the community”.

e ”...in terms of meeting the not
insignificant need felt by many members of
the community to have an occasional
friendly chat with a professional practitioner
about their health, chiropractic beats
medicine hands down".

2. Interms of cost-cffcctiveness a
chiropractor can best be compared with a
dentist. Both see the patient directly, and
generally provide all necessary diagnosis
and treatment themselves.

The essentials of chiropractic practice are
the; same worldwide.Treatment is
conservative without the cost of drugs or
surgery. Principal treatment approach is
jointadjustment, comprising a wide range of
specific manipulative techniques, with
adjunctive use of remedial exercises,
nutritional therapy and advice, soft tissue
and pressure techniques, traction and
electrotherapy. These are self-contained
inexpensive approaches to care.

3. Recent government inquiries in Australia
(1986)2 and Sweden (1987)3 have found
chiropractic treatment effective and cost-
effective, and recommended increased
funding for chiropractic

This report looks at the evidence of cost-
elTectiveness, emphasizing acute and

chronic back pain including workers’
compensation figures, neck pain/migraine/
headache, and prevention.

Most talk of cost-effectiveness is at the
community level - costs to insurance
companies, WCBs, government and society.
A final section looks at chiropractic cost-
effectiveness from the patient’s point of view.

B. Back Rain

4. Surveys of chiropractic practice ina
number of countries confirm that
approximately 90% of chiropractic patients
have headache, neck and back pain as chief
presenting complaints - 50-60% have acute
or chronic back pain.4 5

5. In the western world 80% of the
population will experience disabling low-
back pain during their lives. At any given
time 6.8% of the adult U.S. population is
experiencing a bout of back pain that has
been continuing for more than two weeks.6

30% of WCB claims by injured workers are
for back pain (more than twice the
pircentage of any other complaint) and,

be cause of the acknowledged poor medical
m; nagemcnt of this complaint and the huge
co-t of chronic cases, these 30% of claims
generate 60% of total WCB compensation
costs.7

6. In 1985 U.S. workers compensation
boards disbursed $6 billion for low-back
pain.8The estimated total annual cost of
back pain in the U.K. in 1982 was £ 1,000
million.9

7. No one knows the true cost and, as the
manager of a large U.S. insurance
association has confessed, “the insurance
industry should be and is being criticized for
an obvious lack of statistical data on the
costs of back related injuries. What we have,
however, is scary”.10

8. The high cost of medical management of
low-back pain is a major subject in the
scientific literature in recent years, which,
reveals:

a) Surgery and chemonucleolysis have
been subject to high failure rates and
unacceptable costs, and are now used rarely,
with under 1% of patients."

b) Bedrest, which promotes ‘illness
behaviour’ and huge compensation costs has
now been proven ineffective. It has been a
general medical first response to back pain.
It is being outspokenly rejected by leaders in
medicine- most notably in recent months by



Gordon Waddell, in work which won the
1987 Volvo Prize forspinal clinical
research." (See professional notes),

c) The basic approach to treatment now
recommended is on a chiropractic model -
early active treatment to restore spinal
function and prevent onset of illness
behaviour.

C. Acute Back Pain

9. Research from chiropractic1213and
medicinel415reports a greater than a 90%
success rate with skill d specific spinal
manipulation for treatment of acute back
pain. There is such broad acceptance of
effectiveness with acute pain that the major
research effort has been directed at chronic
back pain.

10. A prominent finding of great
importance with respect to cost is the speed
of relief. This has been confirmed by recent
research in both Englandi6and the United
States17. In the U.S.study, from the
University of North Carolina:

a) There were 54 patients with acute low-
back pain, one group with duration of pain
under two weeks, the other with pain from
2-4 weeks.

b) The purpose of the study was to compare
two active forms of manual therapy -
mobilization (“use of insufficient force to
move the facetjoints” - i.e. moving the
vertebra more slowly through a lesser range
of movement as commonly practised by
physiotherapists) with spinal manipulation
(by a medical physician, but using the
controlled low-amplitude high-velocity
thrust basic to chiropractic practice - the
physician claimed his technique was the
"one used by chiropractors").

¢) Outcome was monitored by questionnaire
immediately after treatment and every ihrcc
days for two weeks.

d) “The vast majority" of patients in both
treatment groups "improved dramatically"
over the two weeks follow-up period.

However, the group that had suffered acute
back pain for slightly longer - the patients
with pain for 2-4 weeks - did much belter
with manipulation than mobilization. Speed
of response was commented on particularly.
The advantage of manipulation “was most
striking midway through the first week" and
was statistically significant.

1. Accordingly chiropractic spinal
adjustivc techniques are effective and, since
they produce a generally quick response, are
also cost-effective. This is both in terms of
both direct costs (treatment) and indirect
costs (compensation, lost production, lost
opportunity).

D. Chronic Low-Back Pain

12. While there is no real debate CONCerting
cost-effectiveness with acute pain, there has
been concerning chiropractic treatment of
chronic low-back pain. That is rapidly being
laid lo rest by recent research arising from
the new era of cooperation between
chiropractic and medicine.

13. Compelling evidence of effectiveness
and cost-effectiveness comes from Kirkaldy-
Willis, an orthopaedic surgeon, and Cassidy,
adoctor of chiropractic, who have been
researching chiropractic treatment ofchronic
low-back and leg pain for the pas'. !0 vcars
Their striking results have been published in
a number of prominent textsl  and
journals202l. Consider the population of 171
patients examined by consulting
chiropractors in a hospital setting and found
to have posteriorjoint syndrome and/or
sacroiliac joint syndrome:20

a) These were patients who had been totally
dlsabledby chronic low-back pain (“constant
severe pain")for an average 0f7.6 years.

b) Over that period they had proved
unresponsive to a wide variety of medical
treatments. No details of cost arc given -
obviously direct and indirect costs will have
been substantial.Patients were now being
referred, or re-referred, to the hospital back
pain clinic for further investigation with a
view to initial or further surgery.

¢) Following a "2-3 week regime of daily
chiropractic manipulation”, 87% returned
"tofullfunction with no restrictionsfor work
or other activities".

d) Importantly, that success rate was
maintained at 12 months follow-up.
Additionally, no patient was made worse.

Quite simply workers compensation and
insurance fund managers should be swept
off their feet by those figures from
internationally respected researchers. They
should be establishing studies in (licit'own
jurisdictions to see if they can repeat such
startling success with such an intractable
problem.

14. Interesting evidence is now emerging
from the United States, as the health care
system reacts to years of unacceptable cost
increases and is producing new health care
partnerships and delivery systems.

15.  Ina trial study22 Silverman, a Florida
chiropractor, was sent a consecutive seriesof
KM patients with persistent low-back or neck
pain by AV-MED, a large South Florida
health maintenance organization (HMO).
Faced with fixed funding per patient, and
prohibitive rates and costs of surgery, Dr.
Herbert Davis, AV-MED's medical director.

International Meetings

agreed to a study wherein the next 100
patients requiring hospital evaluation with a
view to surgery would first be sent for
chiropractic evaluation and, if appropriate,
care. Comments arc:

a) The patients had already been seen by 1.6
MDs on average.

b) 2% had already been hospitalized.

¢) 12% had been confirmed medically as
requiring surgery.

d) Chiropractic care consisted of spinal
adjustment supplemented with physical
therapy modalities, remedial exercise
programs and advice.

c) Average number of visits per patient was
12.1, average cost per patient $326.76.

0 This was u "al cost - there were no
referred costs for outside diagnostic
investigations, other health care
practitioners, or hospitalization,

g) No patient, including the 12 medically
diagnosed as needing surgery, required
surgery.
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h) Atsix months follow-up 86% had used no further chiropratic
or medical services.

i) AV-MED advised an average cost of neck/back surgery at the
time as $20,000. Accordingly AV-MED considers ii sawd
approximately $225,000 (medical and surgical costs, less cost
ofchitvpruclic care) on the 12 confirmed surgical cases alone.

Following the trial AV-MED established a corporate policy
requiring all patients to receive chiropractic assessment before
referral to hospitalfor back and neck pain.

16. Impartial clinical evidence of cost-effectiveness isemerging
from U.S. hospitals now that many hospitals have chiropractors
on staff.

In the recently decided Wilk Case Dr. Per Freitag, a Chicago
orthopaedic surgeon, gave testimony comparing the progress of
hospitalized back pain patients in the two hospitals at which he
is a consultant, the John F. Kennedy Hospital in Chicago where
patients receive combined chiropractic and medical
management, and the Lutheran General Hospital in Park Ridge,
which has no chiropractors on staff.

He reported that with chiropractic care at JFK the term of
hospitalization of his orthopaedic patients was cut by itulf. “An
average of.... six orseven days in hospital (at JFK). At Lutheran
General Hospital the same type of orthopedic patients spend an
average of 14 days”.23

17. There are two points to be made here:
a) Hospital bed costs are reduced by 50%

b) Overall costs are reduced by far more because of the
consevative low cost nature of chiropractic care. A number of
costly examinations and surgeries will have been avoided by
sending these patients first to conservative chiropractic care.
(See Silverman (para 15 above), and Kirkaldy-Willis and
Cassidy (para 13)).

*18. In the United Kingdom Breen reported a survey of British
chiropractic practice in 1977.4 Data was obtained over a one
year period. Specific information on cost was reported.

a) 1595 patients (53.4%) presented with low-hack pain. One in
two had chronic back pain (complaint for over lyear), one in
three had experienced back pain forover5 years, and only one in
four was seen within 3 months of onset of pain.

b) The ‘average patient’ from this group made a preliminary
visit for examination and assessment including x-rays, and then
6 treatment visits - 7 visits total.

c) Costed on chiropractic fees at May 1976 (when survey results
were analyzed) the total cost for chiropractic care per patient in
this largely chronic sample was approximately £35.

On fees as at January 1988 the average cost is approximately

d) These results are consistent with those reported in Canada by
Kirkaldy-Willis and Cassidy (para 13 above).

Comparison figures from medicine are not available. However,
this is evidently cost-effective management of acute and chronic
low-back pain.

Workers Compensation Costs

19. WCB studies relate to both acute and chronic low-back
pain.There isan injury, but this is often a re-injury or aggravation
of an advancing degenerative problem. United States WCB
studies have been performed in Florida (1960) lowa (1969),
Oregon (1971), California (1972) and Wisconsin (1978). All
favour chiropractic, and suggest a 45-50% saving in health care
costs for low-back pain when the treatment is chiropractic rather
than medical.

20. Methodology used in the studies has varied. The most
thorough study is that in Wisconsin in 197824concerning which:

a) It was performed by an experienced researcher fro a the
University of Wisconsin. The methodology is fully described,
and demonstrably thorough.

b) The study deals with all injuries diagnosed as back strain or
sprain under the Wisconsin WCB during 1977, and compares
those treated by a chiropractor and those by a medical doctor.
Thus fractures and other more serious cases treated by medicine
which would have biased the study arc excluded.

¢) The average compensation periods for time off work were
132 days for chiropractic cases versus 21.8 days for medical
cases - 40% savi ig in compensation costs.

d) The average health care costs were $145.64 per chiropractic
case, S267.68 permedical case -d 46% saving.

e) These results are consistent with the outcomes of the other
studies mentioned, including the large California study done by
Richard Wolf, MD, a specialist in occupational medicine.25

21. Given the staggering cost of low-back pain to WCBs - and
thus employers, and thus all of us who buy their services and
products - and this evidence, WCBs should be making far
greater use of the chiropractic profession.

Failure to do so represents gross inel'fieiency. Sadly it also
represents, as those who deal with WCBs know, the victory of
medical politics over patient and employer interests.

C. Neck Pain/Migraine/Hcadache

22. The following case, an appeal to a Canadian WCB,26
illustrates well the cost-effectiveness of chiropractic treatment
for chronic neck pain:

a) Mr. C. suffered severe strain and sprain type neck injuries in
a motor vehicle accident. He received medical care for seven
months without improvement. This included consultations wi.h
a general practitioner, a specialist in physical medicine and two
neurosurgeons, extensive use of medication, four months of
intensive physiotherapy treatment, and use of a surgical collar.

His condition worsened throughout. Both neurosurgeons
recommended neck surgery.
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Ms. Mary Pierce, Co-Chair

Joint Labor and Management Task Force
900 Brown Street

Anchorage, Alaska 99501

Mr. Robert Anders, Co-Chair

Joint Labor and Managment Task Force
3310 West 78th Avenue

Anchorage, Alaska 99501

RE: CSSB 322
Dear Ms. Pierce and Mr. Anders:

Thank you for your letter received DHL courier, 3/11/88.
On behalf of the American Insurance Association, we appreciate
that the Joint Labor and Management Task Force does not support
mandatory rate reductions.

As you know the bill emerged from the House Labor and
Commerce Committee with numerous amendments, including a manda-
tory rate decrease. Testimony regarding the amendments was
limited to witnesses specifically invited by the committee. The
House Labor and Commerce Committee substitute includes a 6%
mandatory rate decrease, and a mandatory rate rebate. The acting
director of the Division of Insurance testified regarding the
disaster that such mandatory language had In the State of Maine,
including a withdrawal of many 1insurers from the state and ulti-
mately the reinstatement of adequate rates. The mandatory rate
decrease and mandatory rate rebate i1s a '"red fTlag" which will
discourage new companies, Tfrom entering the Alaska market place,
and reduce competition. There would likely be an increase iIn the
assigned risk pool.

We agree with the Joint Labor and Management Task Force
that the need for change In the workersl compensation system is



immediate. We reaffirm our support of legislation that will not
only produce a more efficient system, but also ultimately result
in cost savings for management. However, we unequivocally oppose
mandatory rate decreases, or rate rebates, neither of which are
actuarially supported by the Millman and Robertson report.

American Insurance Association companies writing compen-
sation in Alaska, include Industrial Indemnity of Alaska, Alaska
Pacific Assurance Company (ALPAC), Providence Washington of
Alaska and Fireman®"s Fund, accounting for approximately 50% of
the direct premiums written in the state. We plan on having
representatives from the Alaska Insurance Industry present to
testify at the House Judiciary Committee hearings. Representa-
tives from the AIA member companies would be delighted to meet
with the Joint Labor and Management Task Force to discuss passage
of this much needed workers® compensation legislation.

Sincerely,

TJS:kl11/8.26

Enclosures /

cc: Senator Tim Kellyv
Representative Dave Donley
Members of the House and Senate Labor & Commerce Committees
Paul Roller, Acting Director of the Division of Insurance
Jackie McClintock, Director of the Division of Workers*

Compensation
Stephen Young - AlA
Gary Purdom - Industrial Indemnity
John Flemma - Providence Washington Ins. Co. of AK., Inc.

Dave Sever - Alaska Pacific Assurance Company
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506 W. 6th Avenue #9
Anchorage, Alaska 99501

(907) 272-9312
i W aBriAY _ §h Aiw s wire- {96/

February 3, 1988
Senator Kelly:

I am enclosing a copy of a workman®s comp, summary
which | passed out at the legislative hearings on workman®s
compensation iIn November. At that time 1 told the committee
that the crippling 36% rate we are now paying— which will be
raised to 47% in  April— will put my company out of
business. One guick glance at my experience modification
and loss ratio, which the iInsurance companies 1insist their
rates are based on magnifies the iInjustice to my company.

The entire problem rests with the classification 9186,
carnival or circus-traveling-all employees and drivers
(emphasis added) . This IS simply unfair. All  our
employees do not experience the same risk exposure.

On May 6, 1967, after fTive years of trying to be heard,
I was granted twenty minutes before the classification
board, Don Koch attending. I asked for different
classifications within my business. More specifically, the
classifications 9180, which positively 1identifies ticket
sellers and game attendants, and 9016, for my shop
maintenance crew. The committee denied any change. We are
currently appealing this decision through the Department of
Commerce, Insurance Division.

In 1987 $165,640 was payroll relating to ride erection
and operation, while $213,630 went to other areas of our
operational payroll; yet our iInsurance premium was based on
all payroll and calculated using the highest classification,
9136.

For comparison, may |1 add that 1987 workman’s
compensation insurance cost my company 255% more than public
liability insurance.

Senator Kelly will you please review the appeal
currently iIn the Department of Commerce, Insurance division
on behalf of my company, 200 Alaska jobs, Three Alaska State
Fairs, Fur Rendezvous and Chambers of Commerce throughout
the state.

Respectful”yi

Claire Morton

()/aur ,lforton. Owner . ff/aluiyer



506 W. 6th Avenue #9
Anchorage, Alaska 99501

(907) 272-9312

i/itcrtaini/iy ~Uudsa/iA sinte

GOLDEN WHEEL AMUSEMENT WORKMAN'S COMPENSATION

SUMMARY 1981 TO DATE

FISCAL GROSS
YEAR PAYROLL PREMIUM CLAIMS
81/82 80,000.00 $ 19,128.00 $ -0 -
82/83 100,000.00 22,386.00 - 0 -
83/84 176,893.00 35,251.00 582.82
84/85 176,117.00 30,198.00 4,334.00
85/86 215,000.00 57,173.00 154.25
86/87 252,000.00 70,900.00 4,002.15
87 to date 370,107.80 132,868.70 (est) 4,000.00
Totals $1,370,117.80 $367,904.70 $ 13,073.22

Current Rate: 35.90

Experience Modification: 0.90

O iairo Jffortori/j Owner- « Jlaacuper-



< o % N e R. CLARK DAVIS, D.C.

CHIROPRACTOR
320 BAWDEN, SUITE 306 KETCHIKAN, ALASKA 99901 -(907) 225-6815

February 19, 1988

Senator Kelly

Caprtol Roan 101
P.0.Box V

Juneau, Alaska 99811

RE: HB 352/ SB 32

Osar Senator Kelly:

I an writing In regard to the Workman®s Compensation bill. In previous correspondence
I have pointed out than an arbitrary limit on treatment under proposed Workman®™s
Compensation regulation changes (e.g- 20 visits for the first sixty days and
subsequent limits) is not practical for realistic patient care. Admittedly MOST
patient treatment schedules fall within the above proposed limits but the most
severely injured patients will have their essential treatment being iInterfered with
by setting limits effectively in stone. This will result In patients that are
making progress under the chiropractic treatment but faced with an arbitrary cut off
of treatment benefits, by third party payors, to be steered toward LESS CONSERVATIVE
treatments such as SURGERY and CHEMONUCLEOLYSIS, at times unnecessarily. To
prematurely force an injured worker into the above altematives with their record of
HIGH FAILURE RATES an UNACCEPTABLE costs is unreasonable at best, and unpardonable
in my estimation.

Recent government inquiries in Australia (1986) ]and Sweden (1937) 2have found
chiropractic treatment effective and cost-effective, and recommended increased
govermment funding for chiropractic services. This report looks at the evidence of
cost-effectiveness, emphasizing acute and chronic back pain including workers*®
Compensation figures, neck pain/migraine/headache, and prevention.

Compelling evidence of effectiveness and cost-effectiveness canes from Kirklady-
Willis, an orthopaedic surgeon, and Cassidy, a doctor of chiropractic, who have been
researching chiropractic treatment of chronic low-back pain for the past 10 years.
Their striking results have been published In a number of pratiinent texts 3 4and
Joumals. 5'6This included a popullation of 171 patients examined by consulting

chiropractors in a hospital setting and found to have posterior joint syndrone



and/or sacroiliac joint syndrare™, totally disabled by low back pain, averaging 7.6 years.

In a trial study7SiIverman, a Florida chiropractor, was sent a consecutive series of
100 patients with persistent lowv-back or neck pain by AVv-MED, a large South Florida
health maintenace organization (T0). Faced with fixed funding per patient, and
prohibitive rates and costs of surgery, Dr. Herbert Davis, AV-MED"s medical director,
agreed to a study wherein the next 100 patients requiring hospital evaluation with a
view to surgery would first bn sent for chiropractic evaluation and, 1T appropriate,
care.

a) The patients had already been seen by 1.6 MD"s on average.

b) 2% had already been hospitalized.

©) 1% had been confirmed medically as requiring surgery.

d) uiropractic care consisted of spinal adjustment supplemented with physical
therapy modalities, remedial exercise programs and advice.

e) Chiropractic treatment was shom to be very cost-effective.

T) There were no referred costs for outside diagnostic iInvestigations, other
health care practitioners, or hospitilization.

@) No patient, including the 12 medically diagnosed as needing surgery,

required surgery.

In conclusion, chiropractic treatrment, unlike medical practice, does NOT increase
costs through the medical systan through adjunctive and specialist services,
hospitalization, and pharmaceutical supplies. "Usually a dollar spent on chiropractor
services causes no further costs"g . This cost-effectiveness iIs both In terms of
direct costs (treatment) cid indirect costs (compensation, lost production, lost
opportunity). An iInjured workers access to chiropractic treatment should not be
restricted by an arbitrary treatment limit that dees not take iInto account the most
severly injured patients. These most seriously iInjured patients still often success-
fully avoid spinal surgery and other similarly invasive and very costly procedures.

I recommend ammending HB 352/ SB 322 accordingly. If 1t is not ammended so, |
strongly recommend a negative vote.

IT you have any question feel free to call.

Sincerely,

/\ N LZ,

R. Clark Davis, D.C.
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CHIROPRACTOR T\
320 BAWDEN, SUITE 306 KETCHIKAN, ALASKA 99901 -(907) 225-68r |

January 9, 1988

Senator Kelley
Capitol Room 101
P.0.Box V

Juneau, Alaska 99811

Dear Senator Kelly:

This letter is In followv-up to mv phone call of 1-883. 1 feel that the
Worker*™s Compensation bills: HB 352 (and SB 322) are not appropiate in their
present form to be passed. Unfortunately the ad hoc business and labor
force that developed the "Comp Bill'" did not include health, care providers
who must live with the system.

I suggest that several amendments of the bill be made. A copy of the
amendments are enclosed. Of prime Importance are Sections A.S. 23.30.095(),
A.S. 23.30.095(c), A.S. 23.30.095(F), A.S. 23.30.095(3), A.S. 23.30.095(Kk),
A.S. 23.30.265(34), and Section 1. "Legislative Intent’ subsection(b) (p-1)-

In reference to "'Legislative Intent’: subsection (b), 1 can personally
attest to several attempts by iInsurance adjusters, eirther by ignorance,
malfeasance, or perceived monetary considerations, have tried to intimidate
or otherwise convince patients to see a surgeon rather than a chiropractor
for neuro-musculo-skeletal i1njuries that were already favorably progressing
with chiropractic treatment. Our enclosed suggestions would remedy this
problem for all patients and allow freedom of choice of treatment.

Please read, consider, and actively support these enclosed reasonable

ions. | recarmend that they be implimented. IT they are not
implemented | strongly reconmend a negative vote on HB 352 (and SB 322).
IT you have any questions feel free to call.

Sincerely,

R_Clark Davis, D.C.

enc: HB 352 Amendment reconmendations

RCD/Kk



SECTION A.S.

D

WCCA BILL

23.30.095(a):

DELETE underlined passage beginning page 12, line
7 through line 1l, starting with "The employee'.

RATIONALE: This passage is objectionable for
several reasons:

@

®)

©

@

because there i1s an i1nsufficient
definition of "attending physician';

because there is an i1nsufficient
definition of "specialist';

because there is no indication of when

a physician becomes an "attending' physician
as opposed to an examining or consulting
physician; and,

because there is no real indication of how

a choice of a different specialty is treated.
For instance, 1T employee®s attending
physician is a GP and he has a broken leg
and decides that a orthopedist would be better
able to treat him, does that decision count
as a change? Or, the employee has a lower
back . ijury, choses to try an osteopath or a
chiropractor instead of his GP, does that
decision count as a change when he i1s not
merely changing from one doctor to another
but i1s actually seeking a different type

of treatment"?"

IT the passage must remain iIn, here iIs a suggested
change:

The employee may not make more than one
change of attending physician within
the employee®s attending physician®s
specialty without the written consent
of the employer.

(@ Keep language that will be deleted (bracketed langauge on

page 12,

line 11 through line 13). There does not appear
to be any justification for taking away the boards
authority to make exceptions to this rule iIn the
appropriate cases.



(3 Amend the language in the next sentence, page 12, line

13,

starting "Upon procuring” to read:

Upon procuring the services of an attending
physician, etc.

(49 Add sentence to end of present section stating:

SECTION A.S.

With the exception of the above, no party
shall attempt to interfere with or restrict
by any means the employee®s right to select
a physician of his or her choice.

23.30.095(C):

(1) DELETE the added language (underlined and appearing
on page 13, line 2 through line 13).

RATIONALE: This passage is i1ll considered:

@

®

©

@

®

because there is no definition of what is
considered "continuing and multiple treatments™
and health care providers must necessarily guess;

because there is no designation of who will
approve the plan and what standards will be
employed and upon what facts or basis the
review will rest;

because the process of review will occur
simultaneously with the provision of treatment
and, according to the current language, the
health care provider must bear the financial
risk of disapproval;

because there are no provisions for amendment
of the plan should the need arise; and,

because the provision iImposes maximum Bimits
arbitrarily.



Generally, 1t appears to us that these provisions will pro-
bably result in an iIncrease In litigation and resulting costs
rather that a decrease sincSmuch 1is left unstated,

IT the reason for this amendment is to guard against unreaso-
nable or unnacessary treatment, there are already regulations in
place and the employer can, with most health care professions,
submit perceived abuses to the appropriate peer review commit-
tees.

IT tha reason for this provision is, as some of our members
strongly suspect, an iIndirect attack on Chiropractic, it is not
in fact cost effective and i1s, to say the least, discriminatory,

SECTION A.S. 23.30.95(e);

(1) Proposed amendment deleting requirement that examining
physician be authorized to practice 1Is I1nappropriate
and suspect. Therefore, bracketed section on page 13,
line 18 through line 19, should be retained.

How is eilther the Board or the employee able to rely
upon the competence of a report or examination if
there 1s no requirement that the physician doing the
examining be appropriately licensed? Does the
legislature really intend to require that the employee
must submit to an examination by someone who may not
be capable of meeting license requirements?

(@ The creation of a presumption of reasonableness
of requiring examinations every 30 days appears
to be irrational. It seems obvious that the
added language could easily be used by the employer
to harass an employee iIn cases whore either ()
the condition is stable enough that monthly
examinations are unnecessary, and/or the examination
technique used is painful and the likelihood of
substantial changes i1n condition would not, in the
absence of an adversary relationship, be normally
considered justified. In addition, should the employee
not be able to work at his/her old job, a requirement
for monthly examinations by the former employer®s
doctor may well interfere with the ability of
the employee to secure other employment.



(3 Although there are fairly draconian provisions
within this section for employee non-cooperation,
there are no provisions for (1) advance (reasonable)
notice requirement by tha employer; or, (i1) a
means by which the employee can contest the
necessity and/or reasonableness of the monthly
examinations prior to their imposition,

SECTION A.S. 23.30.95(F):
DELETE (UNDERLINED) Changes,

RATIONALE: The present section, prior to amendment, limited
fees charged for medical treatment and services to charges
that generally prevailed in the community. (See bracketed
section, page 14, lines 18 through 19). The new section
(underlined, page 14, line 20 through line 22) adds to the
Board®s responsibility the necessity to determine whether or
not the charge, which may well be customary in the community,
iIs reasonable (underlined).

That being true, the phrase that the Board may regulate
fees and charges contained within this section would become a
reality since the Board would have authority under this sec-
tion to override free market considerations, including local
economics and the effects of local competition and declare
that charges that were in fact usual and customary but, iIn
the Board®s opinion, unreasonable.

The proposed change 1is actually unnecessary since nor-
mal free enterprise processes supply reasonableness of price
through market place competition.

SECTION A.S. 23.30.99(1):
DELETE Changes. AMEND CURRENT LANGUAGE.

The most offensive of the added language iIs contained on page
14, lines 25 through 26, which allows for an out-of-state organi-
zation to advise the Board on the appropriateness and necessity
for and costs of medical treatment of Alaskan workmen by Alaskan
physicians. A host of questions arise by this wording. |If an
out-of-state organization is appointed, how well qualified are
they to judge these issues? Could they pass the relevant Alaska
boards? Are they iIn fact licensed physicians/health care provi-
ders? Are they anything more than claim adjusters? How is an
out-of-state organization going to determine appropriateness of
treatment without recourse to examining the patient or taking
additional xrays or additional studies? why is an out-of-state
organization needed when there are peer review committees set up
within the various disciplines for these purposes now?

—4-
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Regarding costs, once again, how is an out-of-state organiza-
tion going to determine appropriate levels of costs? If for
instance, the person making the determination on appropriateness
of costs lives in and is familiar with medical costs iIn some
small town in Illinois, will that familiarity influence the
advice he gives to the Board on treatment rendered iIn Alaska
where the cost of everything is higher?

Based upon the recommendations that are made to the Board,
the Board will be determining whether an employer should pay a
bill for services that have already been rendered, Because it
has the power to approve of the withholding of payment, the
employee and the local physician in Alaska rendering treatment to
him is at a distinct disadvantage in challenging the advice of an
out-of-state organization.

IT the advice i1s unsound, but because of economics, remains
unchallenged, the Board®"s decision will eventually begin to
influence the manner in which Alaskan physicians treat iInjured
workmen since their choices will essentially be to either adopt
an approved (but unsound) procedure or to refuse to treat the
injured workman. Additionally, injured employees may not seek
appropriate treatment since they might end up having to pay for
it themselves, which will either add to the term of the iInjury or
begin to increase costs of employee medical insurance plans,

We suggest the following language PsEPLACE Section ():

The board may appoint a medical services review
board consisting of physicians licensed iIn the
state and employer and employee representatives to
assist and advise the Board in matters involving
the costs of health care services, The medical
services advisory board shall conduct anonymous
surveys birannually to determine usual and customary
costs of treatment and procedures, and In the case
of unusual situations, may conduct special surveys
to determine usual and customary costs for treat-
ment of procedures not normally encountered. |If
the Board shall determine that a physician or
health care provider has i1nappropriately or unne-
cessarily provided treatment, or has habitually and
substantially exceeded the usual and customary
charges in the community iIn which treatment was
rendered, the committee shall refer the matter to
the peer review committee of the health care provi-
der"s discipline and advise the Board to disapprove
the charges iIn question,



SECTION A.S.23,30.09500 :
(O AMEND proposed language.

RATIONALE; The clear Import of this section is to pro-

vide theBoard with an independent source to turn to when a
dispute arises between the party®s experts. Unfortunately,
the proposed section 1s 1t"s presently worded does not go far
enough to iInsure the independence of the source,
Additionally, 1t fails to guard against apples and oranges
comparisons that so often create or increase litigation
before the Board. Finally, the proposed section creates an
inappropriate limited standard of review which iIs i1ncon-
sistent with current diagnostic techniques.

First, in order to insure the independence of the
review, the selection of a physician or health care provider
should be from a rotating list so that there can be no
question as to impartiality iIn the selection process.

Second, both parties should have the right to object to
one selection within, a reasonable time period so that
questions of bias may be minimized.

Third, the lists that are resorted to by the Board
should be kept by discipline and specialty and the selection
made should conform to the discipline or specialty of the
health care provider of the employee. Otherwise, there is
every likelihood that the Board will become embroiled in
jurisdictional disputes between disciplines and specialties
that will provide no meaningful comparison.

Fourth, limiting the standard required to overcome the
presumption to objective evidence deselects critical subjec-
tive findings that often times form the backbone of a”valid
diagnosis,

We would suggest the following language be substituted for
the proposed language;

In the event of a medical dispute regarding deter-
minations of causation, medical stability, degree
of mmpairment, functional capacity, the amount and
efficacy of the continuance of or necessity of
treatment, or compensability between the employee*s
attending physician and the employer®s medical eva-
luation, an independent medical evaluation shall be
conducted by a physician or physicians of the same



physicians licensed in the State of Alaska or the state
that treatment was rendered from a list established by,
with the aid and advice of the medical advisory board,
and maintained by the Board. Both the employee and
employer shall have the right to challenge one appoint-
ment. In the event of a challenge, the next physician
on the list will be appointed. The contents of the
list and the order of i1ts contents shall be kept
confidential by the Board. The report of the
independent medical examiner shall bo furnished

to the Board and both parties within 14 days after

the examination is concluded. The opinion of the
independent medical examiner shall, iIn the absence

of clear and convincing evidence to the contrary,

be presumed to be correct. A person may not seek
damages from an iIndependent medical examiner caused

by the rendering of an opinion or providing testimony
under this subsection, except iIn the case of fraud,
misrepresentation or gross negligence,

SECTION A_.S. 23.30.155(C):
DELETE Added language.

RATIONALE: As will be explained more fully when Subsection
(m) is discussed, the exception being grafted onto this sec-
tion is, iIn essence, gutting the penalty provisions by
allowing an employer to escape the penalties by simply per-
forming once a year ministerial acts that have nothing to do
with the merits of a particular controversion, or for that
matter, to do with a habitual practice of unjustifiably
controverting employee claims. Ab a result, 1t is our
suggestion that the amenditory language bo deleted.

SECTION A.S. 23.30.155(m):
DELETE changes.

RATIONALE: This section as it Is proposed, essentially
vacates the penalty provisions in subsection (c¢) by allowing
an employer to avoid penalties for failure to timely notify
the employee and the board of changes it unilaterally makes
to the employee®s compensation, or whether or not the
employer intends to controvert at all. In essence this pro-
vision allows, on a sliding scale, an employer to escape
substantial penalties If 1t performs the ministerial acts
%hat, under the present and proposed statute, It must per-
orm,



For the employee who is caught within the exception®s
parameters, however, there is little relief. If the filing
requirements did not incorporate notifications to the
employee and were, in fact, only ministerial, there might be
soma justification for the proposal, although i1t is not
readily apparent even in that situation. However, the
reports do require notification to the employee and, in the
absence of receiving timely reports, the employee may well
make decisions that he might not should he receive a timely
notification that the employer was either going to contro-
vert, suspend or terminate his compensation. In essence
then, the employer 1is, according to this section, allowed to
escape penalties for failing to comply with the employee
notification provisions iIn Subsection (C).

SECTIONS A.S. 23.30.185, A.S. 23.30.200:

DELETE- proposed language unless tho term medical stability
is changed as noted below,

RATIONALE: Obviously, the employers and their carriers are
seeking to place a limit upon TTD and TPD payments. However,
they are basing the proposed limit upon an unrealistic and
unfair standard, "medical stability'”, As will be
demonstrated below, the definition for the term "medical
stability” 1is suspect,

SECTION A.S. 23,30.265 (34):
AMEND proposed language.

RATIONALE: According to the proposed language, an employee®s
medical condition iIs ''stable" after the date that no further
objectively measurable Improvement is reasonably expected to
result from additional medical cat.e or treatment. This defi-
nition has several flaws.

First, hinging a definition of medical stability on
whether or not the patient will Improve disregards situa-
tions where continued treatment IS necessary to prevent a
diminishment of medical status, or to prolong the patient”s
medical Btatus.
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Second, once again the standards for masking the deter-
mination are based solely upon objective findings when modern
diagnostic techniques used a combination of objective and
subjective techniques. As a result, the employee and all of
the physicians coming into contact with him are artificially
limited to decision making that bears no relationship to how
medical decisions are normally made.

SECTION ENTITLED LEGISLATIVE INTENT, SUBSECTION (b):

AMIYND proposed language.

RATIONALE: i1n decreeing that the Board has increased powers,
there must be some authority for decision making concerning
his medical treatment left to the injured employee.
Therefore, there should be some provision contained within
the statute that i1t is not the legislature®s intent that the
employee"s right to chose who his health care provider will
be will not be restricted unreasonably.

We suggest that the following language be added to sub-
section (b):

With the exception of the provisions contained
in AS. 23.30.095(a),, nhothing contained
within this section shall empower either the
board or any party to interfer with or
infringe upon the employee®s right to select
the type of health care and the person to pro-
vide 1t for the treatment of his iInjuries.

Any employer or its representative that viola-
tes this section is guilty of practicing
discrimation against the employee and subject
to the provisions of A.S. 23,30.247.
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February 5, 1988

The Honorable Tim Kelley
Alaska State Senate

P.O. Box V

Juneau, AK 99811

Dear Senator Kelly:

Senate B ill 322, having to do with reform of the present Workers' Compensation
laws, is a very important bill to all Alaskan employers. The premiums paid by
Reeve have increased 100% in the past several years. But despite this there
has been no increase in the benefits available to employees. SB 322 will help
reduce the amount we employers currently pay for compensation coverage, but

w ill not reduce the benefits to injured employees.

| urge you to vote in favor of this legislation.
Sincerely,

A — ®

David A. JensenJ
Vice President, Administration

4700 W. INTERNATIONAL AIRPORT RD. « ANCHORAGE, ALASKA 99502-1091



The major proposed changes to the Workers”Compensation program autlined below are tobe dividsd into
necatsgories:

1. Vocational Rehebilrtation Servioss

2. Medical

3. Compensation

4. Benefits

5. Other

Any changes enacted by the legislature in 1988 would not take effectuntal Jully 1,1988. Injuries, claims and
settlements oocurring before July 1, 1988 wall not be affected.

Vocational Rehabi l1tation Services. Major proposed changes incluce:
= changing rdebilrtative sarvices from a mandatory toa voluttary program;
= lmitvocational reebiltation services toworkers whose injury prevents them fram performing treir
Jao;
= Inrtvocational reebiliitation programs totwo year's;
= cap rerebiliitation plan aosts toamax imum of510,000.

Medical .
= proposed changes would allovan injuredworker to change their doctor only once, thus eliminatang
“‘doctor shopping™”;
« Imittreatments tno mor " than 20 visitswithin 60 days;
= allovfaran independent medical examiner (IVME) toevaluate workers wirth extended periads of injury.

Compensation.
= Joner the maximum barefitfrom $1,100 t© S700 aweek;
e rai=theminimum baefitfrom 5110 ©51%4.

Berefits.
= changes te degree ofdisshilliity to be based upon the American Medical Association guicelires;
= ImitTemporary Total Disshility payments totwo years;
= ImitTemporary Partaal Dissbil ity payments tosuch time as the injursdworker isdeemed tohave
reached medical stzhillity.

Other.
= changes would require theworker who claims mental injury to prove itresulted from extreordinary and
unusual stress;
= prahibit employers from discrimirating against employees who have fileda claim or receivedworkers”
compensation beefits.

Scheduled Workers'Compensation Hearing and
v+ ecorjferences*

D ie City Time Place

Jan. 19 Juneau 3:30 pm Capitol Bldg.
Beltz Room

Jan.20 Juneau 3:30 pm Capitol Bldg.
Beltz Room

Jan. 29 Anchorage 9am-4pm 3111 “C” St.
First Floor

Feb. 12 Anchorage 9am-4pm 3111 “C" St.
First Floor

'Fairbanks, Mat-Su, Kenai, Southeast and other
Teleconference sites.

TO CONTACT YOUR LEGISLATOR: The Senate Labor and Commerce Commillec will kickoflSenate hearing! on

Duiing Session address all legislator and committee mail to: proposed changes to workers' compensation legislation on Tuesday, Jantary
Your Legislator 191nJuneau. From left. Sen. Bette Fahrenkamp, Sen. Dick Elloson, Sen Tim
PO. BoxV Kelly. Chair, and Sen. Mike Syzmanskl (not pictured: Sen. Kick Uehlingl

Juneau, AK 99811



P.O. Box 34659 «Juneau, Alaska 99803-4659 *907-789-7104 « Fax: 907-789-0675

February 12, 1988

he Honorable

r. Kelly
hairman & Senator
epartment of Labor & Commerce
laska State Legislature
. Box V
uneau, Alaska 99811
ear Mr. Kelly

closed is a copy of Klukwan Inc.'s position on SB
2. We at Klukwan Forest Product's (a wholly owned
b5|d|aw of Klukwan, Inc.) do endorse the position
ken. e would appreciate your support in passage of

e
B 322 in its original form.

T
M

C

D
Ala
P.0O
Jun
D
En
32
su
ta
S

Sincerely,

WAT: skw



February 15, 1988

Dear Serator Kelly:

I wish to add my support to the enactment into law SB222 and HB352
which addresses the problem of increasing rates iIn the Workman®s
Compensation program. It is my opinion that this legislation will
be a start to curb the abuses that are now present in the current
system.

I would like to solicit your support for the passage of this leg-
islation.

Very truly yours,

Char 1cs li- 5clmar.

417 WEST 51H AVENUE, ANCHORAGE, ALASKA 99501



SCHOOL BOARD

Martha Roderick
President

William Fridk
Vice Presicent

Jim Robirson
derk
Past Presicent
1981-62, 1984-85

8e|1ye Davis
Tressurer
Past President
1985-86

Darmyl Jordan
Qerk Pro Tem

Jean Bucharan
Assistart Tressurer
Past President
1983-84, 1986-87

Carol Stolpe
Parliamentarian

SUPER,. IENDENT

William Coats, Ph.D.

IHI DISIRCT
4600 DeBarr Avenue
P.O. Box 196614

Anchorage, Alaska 99519-6614
AREA CODE [907] 333-9561

February 1, 1988

The Honorable Tim Kelly
Alaska State Legislature
P. 0. Box V (MS 3100)
Juneau, Alaska 99811

Dear Senator Kelly:

The Anchorage School District employs over 5,000 people. Since 1979, we
have self-insured our Workers' Compensation claims. While our annual
outlay for claims and expenses has steadily increased, in the last three
years alone, our outlay has jumped from $880,000 to $1,500,000.

As a self-insurer, we have detailed knowledge of many abuses of and
inequities in the Alaska Workers' Compensation system due te ambiguities in
the language 0* the Act and the absence of clear definitions of legislative
intent, benefit durations, and compensable conditions.

Upon close scrutiny of the specific reforms proposed in Senate Bill 322 and
House B ill 352, we are convinced that prompt enactment of the legislation,
as written, will have a very favorable impact on employer costs in the
future. In addition, this legislation will go a long way to correct the
inequitable treatment of injured workers which arises under the present
system by improperly enriching some claimants while under-compensating
others.

The proposed legislation is a fair compromise which has been carefully
worked out over the past year by a joint task force representing both
employers and organized labor. It is responsive to the needs of the two
partners in any Workers' Compensation system, the injured v/orker and the
employer.

On behalf of the Anchorage School District and all its employees, | urge
you to support this legislation without amendments and assist in its speedy
passage.
incerely, ~
W illiam Coats

Superintendent

wd
cc Bill Miles, School District Lobbyist



February 4,

LABOR OF COMMERCE COMMITTEE
Senate

Room 101

P. 0. Box "y"

Juneau, Alaska 99811

Dear Senator Kelly:

The purpose of this letter is to express my unqualified support
for the passing of Senate B ill 322/House Bill 352

It is extremely important with the unpalatable condition of
the economy that action be taken to improve our Workmen's
Compensation System,

| urge you to proceed without delay on the passing of this
essential legislation.

D. T. Dorsey
6135 Eastwood Court
Anchorage, Alaska 99504

DTD/pml
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DEALERS FOR

VARCO-PRUDEN BUILDINGS
A Unit oF AMCA Intemational Corporation

JANUARY 26, 1988

STATE SENATE

P.0. BOX V

ROOM 101

JUNEAU, AK 99811
ATTN: TIM KELLY

RE : SENATE BILL #322
Gentlemen:

GLOOM & DOOM s the topic of conversation thesedays

and we canattest to that.

There is an important bill that if leftin-tact will
be beneficial to all employers in the State. We ask that

you support that:important piece of Workman's Compensation

legislation.
Sincerely,
*H.A. BING PRICHARD
HAP ENTERPRISES, INC
HAP/rjc
CC: WCCA
Lynn Phillips

2204 Cleveland Ave.
Anchorage, AK 99517



February 5, 1988

Senator Tim Kelley, Chairman
Senate Labor and Commerce Committee
Alaska State Legislature

P.0. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:

Re: S.B. 322
| strongly support the recommendations of the Mana?ement/
Labor ADHOC Committee for Workers' Compensation Reform,

| encourage you and your fellow senators to pass S.B. 322.

Sincerely,

Pepper Smith



January 27, 1988

Senator Tim Kelly

Alaska State Legislature, Room 101
P.0. Box V (MS3100)

Juneau, AK 99811

Re: Senate Bill 322
Dear Senator Kelly:

We have had the opportunity to review Senate Bill 322 and we believe that
this bill should be passed as proposed with minimal interference from the
Legislature.

We have attended many of the meetings that preceded the writing of this
bill and we know that careful consideration was given to the interests

of all concerned parties. The bill, as written, is a compromise to
labor, management and the insurance industry. The impact of the bill

has been researched and discussed for over a year and any attempt by the
legislature to rewrite it for special interests will be counterproductive
and will jeopardize the compromises that have already been made.

We believe that this bill will reduce insurance costs thereby making Alaska
Labor more competitive. This will result in keeping more people in the State
employed and slow down the procurement of goods and services from outside.

Sincerely,

1400 Benson Blvd., Suite 410 Anchorage, Alaska 9S503
Phone:(907)272-1825
FAX: (907) 272-8223



. . 6041 Mackay Street « Anchorage, Alaska 99518
Residential

Installation
Repairs’\ Phone: (907) 562-2260 « FAX: (907) 563 0644

JANUARY 26, 1988

STATE SENATE

P.0. BOX V

*ROOM 101

JUNEAU, AK 99811
ATTN: TIM KELLY

RE : SENATE BILL #322
Gentlemen

GLOOM & DOOM s the topicofconversation thesedays

and we canattest to that.

There is an importcint bill that if left in-tact wil
be beneficial to all employers in the State. We ask that

you support that important piece of Workman's Compensation

legislation.
Sincerely,
MERRILL K. CLARK
DALTA DOOR SALES
MKC/rjc
WCCA
Lynn Phillips

2204 Cleveland Ave.
Anchorage, AK 99517



Senator Tim Kelley, Chairman

Senate Labor and Commerce Committee
Alaska State Legislature

P.0. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:
Re: S.B. 322

Riduced to simplest terms, passage of S.B. 322 would benefit
Alaska

With labor and management in general agreement on the fair-
ness of the suggested Ie3|slat|on, some negative aspects of
current legislation would be removed.

One factor that capital/business cranks into its decision
making process before entering a new market is the reason-
ableness of BrevaH|ng workers' compensation laws. Some
states have npeen hurt by overly generous legislation. For
example, when the decision to invest was close, new business
was slow to move into the state and some businesses moved
out because of prohibitive penalties. Illinois and Florida
are examples of two states that, a few years back, suffered.

Alaska, for several reasons, could use an infusion of new
capital. Lets not risk a negative decision when it is within
our power to remove one glaring obstacle.

Sincerely,

X T **

John Marion
Retired



February 4, 1988

Alaska Senate Labor and Commerce Committee
Juneau, Alaska 99881

RE: Testimony in Favor of Workers
Compensation Reform Legislation

Dear Chairman Kelly and Committee Members:

Hoffman congratulates the Labor/Management Task Force for their tireless
effort over the past year in negotiating and writing House Bill #352.

One of the questions on the Senate Committees”™ Workers®™ Compensation Reform
Survey is "How much have your rates increased since 1985?" Hoffman"s
experience is that our rates ballooned by 50% during the same period that
we set a State record for General Contractors by working 484,000 hourt
without alLost Time Accident at the Eklutna Water Project. Also, during
this period, Hoffman and Subcontractors worked 113,000 hours at the Chugiak
High School project accident free and we earned the 2nd Safety Recognition
Award ever given by the Alaska Army Corps of Engineers for working 60,000

hours accident free at our Elmendorf Air Freight Terminal project.

IT having the worst ever Workmans® Compensation rates at the same time as
record-setting safety performance, is ironic for Hoffman, it is a disaster
for Alaska. We remain in the midst of an anemic economy where both Public
and Private development and construction dollars must be stretched as far
as possible. Since Contractors have no alternative but to pass these costs
along to consumers, too many dollars intended for construction projects
actually get spent underwriting this bloated Workers®™ Compensation system.

The Labor/Management Task Force has done a good job of identifying and
developing solutions for the most glaring problems such as:

a. streamlining vocational rehabilitation services.

b. reducing the maximum weekly compensation benefit, thereby, promoting a
recuperating worker®"s desire to return to work.

C. indexing weekly benefits to the lower cost of living iIn other states

thereby reducing the dollars Alaska pumps into these states when a
claimant convalesces Outside.
d. structuring a medical fee scale.

3201 “C"STREET SUITE 610 ANCHORAGE, ALASKA P3503 307*561 *5570



Alaska Senate Labor and Commerce Committee
February 4, 1988
Page 2

Hoffman Construction encourages this Committee to introduce and expedite
passage of this bill as soon as possible to rollback premimus in the latter
half of 1988.

Thank you.
Very truly yours,
E. N. Newman
President

ENN:-mg

cc: J. D. Hutchison



February 5, 1988

The Honorable Tim Kelley
Alaska State Senate

P.O. Box V

Juneau, AK 99811

Dear Senator Kelly:

Senate B ill 322, having to do with reform of the present Workers' Compensation
laws, is a very important bill to all Alaskan employers. The premiums paid by
Reeve have increased 100% in the past several years. But despite this there
has been no increase in the benefits available to employees. SB 322 will help
reduce the amount we employers currently pay for compensation coverage, but

w ill not reduce the benefits to injured employees.

I urge you to vote in favor of this legislation.

Sincerely,

Vice President, Administration

4700 W. INTERNATIONAL AIRPORT RD. « ANCHORAGE, ALASKA 99502-1091



KLUKWAN FOREST PRODUCTS, INC

P.O. Box 34659 < Juneau, Alaska 99803-4659 *907-789-7104 *Fax: 907-789-0675

February 12, 1988

The Honorable
Mr. Kelly
Chairman & Senator
Department of Labor & Commerce
Alaska State Legislature
P.O. Box V
Juneau, Alaska 99811
Dear Mr. Kelly
Enclosed is a copy of Klukwan Inc.'s position on SB
322. We at Klukwan Forest Product's (a wholly owned
subsidiary of Klukwan, Inc.) do endorse the position
taken. We would appreciate your support in passage of
SB 322 in its original form,

Sincerely,

. Thomas, Jr.
Lobbyist

WAT: skw



February 15, 1988

Dear Senator Kelly:

I wish to add my support to the enactment into law SB222 and HB352
which addresses the problem of increasing rates in the Workman®s
Compensation program. It is my opinion that this legislation will
be a start to curb the abuses that are now present in the current
system.

I would like to solLicit your support for the passage of this leg-
islation .

Very truly yours,

417 WEST 5TH AVENUE, ANCHORAGE, ALASKA 99501
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Martha Rocerick
President

William Frick
Vice Presidert

Jim Robinson
Qerk
Past Presicent
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Bettye Davis
Tressurer
Past Presicert
1985-88

Darmyl Jordan
Cerk Pro Tem

Jean Budharen
Assistant Tressurer
Peast Proslcent
198584, 198587

Carol Slolpe
Parliarentarian

SUPERINTENDENT

WilliamCoats. Ph.D.

>
SH DISRCT
4600 DeBarr Avenue

P.0. Box 196614
Anchorage, Alaska 99519-6614

February 1, 1988

The Honorable Tim Kelly
Alaska State Legislature
P. 0. Box V (MS 31001
Juneau, Alaska 99811

Dear Senator Kelly:

The Anchorage School District employs over 5,000 people. Since 1979, we
have self-insured our Workers' Compensation claims. While our annual
outlay for claims and expenses has steadily increased, in the last three
years alone, our outlay has jumped from $880,000 to $1,500,000.

As a self-insurer, we have detailed knowledge of many abuses of and
inequities in the Alaska Workers' Compensation system due to ambiguities in
the language of the Act and the absence of clear definitions of legislative
intent, benefit durations, and compensable conditions.

Upon close scrutiny of the specific reforms proposed in Senate Bill 322 and
House B ill 352, we are convinced that prompt enactment of the legislation,
as written, will have a very favorable impact on employer costs in the
future. In addition, this legislation will go a long way to correct the
inequitable treatment of injured workers which arises under the present
system by improperly enriching some claimants while under-compensating
others.

The proposed legislation is a fair compromise which has been carefully
worked out over the past year by a joint task force representing both
employers and organized labor. It is responsive to the needs of the two
partners in any Workers' Compensation system, the injured worker and the
employer.

On behalf of the Anchorage School-District and all its employees, | urge
you to support this legislation without amendments and assist in its speedy
passage.

Sincerely, ~
William Coats
Superintendent

wd
cc Bill Miles, School District Lobbyist



February 4, 1988

LABOR OF COMMERCE COMMITTEE
Senate

Room 101

P. 0. Box "Yy"

Juneau, Alaska 99811

Dear Senator Kelly:

The purpose of this letter is to express my unqualified support
for the passing of Senate Bill 322/House Bill 352.

It is extremely important with the unpalatable condition of
the economy that action be taken to improve our Workmen's
Compensation System.

| urge you to proceed without delay on the passing of this
essential legislation.

6135 Eastwood Court
Anchorage, Alaska 99504

DTD/pml
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STATE SENATE
S P.O. BOX V

ROOM 101

JUNEAU, AK 99811
ATTN: TIM KELLY
RE : SENATE BILL #322

Gentlemen:

GLOOM & DOOM s the topic of conversation thesedays

and we canattest to that.

There is an important b ill that if left in-tactwill
be b.eneficial to all employers in the State. We ask that

you support that;important piece of Workman's Compensation

legislation.
Sincerely,
H.A. BING PRICHARD
HAP ENTERPRISES, INC,
HAP/rjc
CC: WCCA
Lynn P hillips

2204 Cleveland Ave.
Anchorage, AK 99517



February 5, 1988

Senator Tim Kelley, Chairman
Senate Labor and Commerce Committee
Alaska State Legislature

P.0. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:

Re: S.B. 322

I strongly support the recommendations of the Mana?ement/
Labor ADHOC Committee for Workers' Compensation Reform.
| encourage you and your fellow senators to pass S.B. 322.

Sincerely,

B3



January 27, 1988

Senator Tim Kelly

Alaska State Legislature, Room 101
P.0. Box V (MS3100)

Juneau, AK 99811

Re: Senate Bill 322
Dear Senator Kelly:

We have had the opportunity to review Senate Bill 322 and we believe that
this bill should be passed as proposed with minimal interference from the
Legislature.

We have attended many of the meetings that preceded the writing of this
bill and we know that careful consideration was given to the interests

of all concerned parties. The bill, as written, is a compromise to
labor, management and the insurance industry. The impact of the bill

has been researched and discussed for over a year and any attempt by the
legislature to rewrite it for special interests will be counterproductive
and will jeopardize the compromises that have already been made.

We believe that this bill will reduce insurance costs thereby making Alaska
Labor more competitive. This will result in keeping more people iIn the State
employed and slow down the procurement of goods and services from outside.

Sincerely,

1400 Benson Bhd., uite410  Anchorage, Alaska 99503
Phone: (907)272-1825
FAX: (907) 272-8223



. . 6041 Mackay Street « Anchorage, Alaska 99518
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JANUARY 26, 1988

STATE SENATE

P.0. BOX V

*ROOM 101

JUNEAU, AK 99811

ATTN: TIM KELLY
RE . SENATE BILL #322

Gentlemen:

GLOOM & DOOM is the topic of
and we canattest to that.

conversation thesedays

There is an important bill that if left in-tactwill
be beneficial to all employers in the State. We ask that

you support that;important piece of Workman's Compensation
legislation.

Sincerely,

DALTA DOOR SALES

MKC/rjc
CC: WCCA
Lynn Phillips

2204 Cleveland Ave.
Anchorage, AK 99517



February 9, 1988

Senator Tim Kelley, Chairman

Senate Labor and Commerce Committee
Alaska State Legislature

P.0. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:

Re: S.B. 322
Reduced to simplest terms, passage of S.B. 322 would benefit
Alaska

With labor and management in general agreement on the fair-
ness of the suggested Ieg|s|at|on, some negative aspects of
current legislation would be removed.

One factor that capital/business cranks into its decision
making process before entering a new market is the reason-
ableness of BrevaH|ng workers' compensation laws. Some
states have Dpeen hurt by overly generous legislation. For
example, when the decision to invest was close, new business
was slow to move into the state and some businesses moved
out because of prohibitive penalties. Illinois and Florida
are examples of two states that, a few years back, suffered.

Alaska, for several reasons, could use an infusion of new
capital. Letr not risk a negative decision when it is within
our power to _emove one glaring obstacle.

Sincerely,

//John Marion
/ Retired



February 4, 1988

Alaska Senate Labor and Commerce Committee
Juneau, Alaska 99881

RE: Testimony in Favor of Workers
Compensation Reform Legislation

Dear Chairman Kelly and Committee Members:

Hoffman congratulates the Labor/Management Task Force for their tireless
effort over the past year in negotiating and writing House Bill #352.

One of the questions on the Senate Committees®” Workers®™ Compensation Reform
Survey is "How much have -our rates increased since 1985?" Hoffman"s
experience is that our rates ballooned by 50% during the same period that
we set a State record for General Contractors by working 484,000 hours
without a Lost Time Accident at the Eklutna Water Project. Also, during
this period, Hoffman and Subcontractors worked 113,000 hours at the Chugiak
High School project accident free and we earned the 2nd Safety Recognition
Award ever given by the Alaska Army Corps of Engineers for working 60,000

hours accident free at our Elmendorf Air Freight Terminal project.

IT having the worst ever Workmans®™ Compensation rates at the same time as
record-setting safety performance, is ironic for Hoffman, it is a disaster
for Alaska. We remain in the midst of an anemic economy where both Public
and Private development and construction dollars must be stretched as far
as possible. Since Contractors have no alternative but to pass these costs
along to consumers, too many dollars intended for construction projects
actually get spent underwriting this bloated Workers® Compensation system.

The Labor/Management Task Force has done a good job of identifying and
developing solutions for the most glaring problems such as:

a. streamlining vocational rehabilitation services.

b. reducing the maximum weekly compensation benefit, thereby, promoting a
recuperating worker"s desire to return to work.
C. indexing weekly benefits to the lower cost of living in other states

thereby reducing the dollars Alaska pumps into these states when a
claimant convalesces Outside.
d. structuring a medical fee scale.

3201 "C" STREET SUITE 610 ANCHORAGE, ALASKA 39503 S07*561*5578B



Hoffman Construction encourages this Committee to introduce and expedite

passage of this bill as soon as possible to rollback premimus
half of 1988.

Thank you.
Very truly yours,
E. N. Newman
President

ENN:-mg

cc: J. D. Hutchison

in the latter



February 5, 1988
Dear Sen. Kelly:

I would ask for your support of HB 352 on the grounds that it is quite
possibly the most progressive workers compensation legislation in the

country. It attempts to solve many of the welfare dependency problems
created with the current law, it will take better care of the more injured
worker, it will require doctors and chiropractors to charge reasonable
fees, it will increase minimum benefits for those receiving temporary

total disability benefits, it removes the adversarial relationship between
rehabilitators and workers by only allowing those who can and want to
benefit from rehabilitation to be eligible for it, it takes us out of the
syndrome where each side masses their own set of biased doctors on each
side of a claim in favor of a streamlined system that affords the board
the opportunity to use qualified specialists to settle medical disputes,
it discourages doctor shopping, it will provide the community with the
information to know who the effective rehabilitators really are, it
requires that doctors and chiropractors who provide continuous multiple
treatments to show a need for such treatment, it makes it unlawful for
employers to discriminate against workers who previously received workers
compensation benefits, in cases of disputes between inusrance carriers the
injured worker still gets paid his or her entitled benefits, it sets
minimum standards fu- individuals providing rehabilitation services, it
sets a reasonable s'.andard for stress claims, it reduces benefits to
individuals who move out of state to areas where the cost of living is
less, it reduces the amount of litigation in the system and streamlines
decision making by the board, and if that is not enough, it saves money.

I have been very disappointed that those in opposition to the bill who are
taking injured workers and further victimizing them by distorting the
facts of the legislation and convincing them that they will be hurt by the
bill. The truth is that this bill takes much better care of those truly
in need. The only way we could afford to do this though was to reduce
permanent partial benefits to those with minor injuries. In total though,

we expect very little overall changes in benefit levels paid by employers.
The real savings come in the medical, rehabilitation, and legal costs to
the system.

Please support this reform package, it, | am sure, is the only jobs bill
the legislature can pass that will in fact save the state money rather

than cost it money.

Thank you.

David Gottstein
2621 Kelsan Circle
Anchorage, Ak 99508



Senator Johne

Senate Finance Committee
P.0. Box V =Juneau, Alaska 99811 < (907) 465-4985

Finance Committee
Co-Chairman

February 12, 1988

The Honorable Tim Kelly

Chairman, Labor & Commerce Committee
Alaska State Senate

P. 0. Box V

Juneau, AK 99811

Dear Tim:

Attached please find a letter Ireceived from Chancey Croft on the
worker's compensation bill. lam sure you have received the same letter. lam
curious as to the accuracy of his assertions. Can you or your staff shed some
light on them for me? Thank you.

Senator Johne Binkley
Yukon-Kuskokwim and
interior Rivers

jka



Chancy Croft
Michael J. Jensen

February 5, 1988

Senator Johne Bin_k|e¥ R eived foo M
Alaska State Legislature

P. 0. Box V(MS 3100)

Juneau, Alaska 99811

Dear Senator Binkley:

Senate Bill 322 is not goin%\‘ to reduce workers compensation
premiums.  That is what the NCCI conclude'd. In fact, it may
cause an increase. It's hard to believe. But that is what a
national insurance industry funded grcup just said. Why pass

this b ill which produces no benefits and fb'&Bts? Wh

not consider the real problems that both injured workers an
employers face with the present workers compensation system?

I'm a compensation attorney. Why should you believe me? Because
the figures came from the National Council on Compensation
Insurance.  MCCT is the insurance |ndustrf/ funded group which
proposes insurance rates. Its filing of 1987 produced the 25%
Increase in workers compensation premiums which the State
Division of Insurance allowed to go into affect January 1, 1988.
The NCCI says the "savings" of the proposed Ieg|s|at|on s only
2;3%. This must be a shock to John Lewis, WCCA spokesman, who
said in legislative testimony in January that the savings would
be 15%-20%. Of course, Lewis conceded he was talking about soft
dollars and subjective factors. About Lev/is's subjective
factors, the NCCI said that this would cause a savings of only
four percentage points. Without that, the bill actually provides
for an increase.

At the recent statewide hearings on this bill, every injured
worker spoke against this legislation. Senate Bill 322 promises
the first devisive and bitter fight over workers compensation in
more than a decade. Such fights were common years ago. But, for
the first time in the memory of legislative observers, a workers
compensation bill is being proposed which will offer no benefits
to either employers or employees.  Stripping away the .m?lth.of
premium reduction means the only reason for further legislative
consideration is the strange notion that it is the legislature's
job to ratify, without question or amendment, a."deal™ struck b
private Interest groups



M A SON & GRIFFIN
ATTORNEYS AT LAW

550 W. 7'fthAvenue e Suite £

Robert B.Mason [907] 2"74-55<46

Admitted In:
Alaska, Texas

Robert L. Griffin
Andrew J. Lambert

February 2, 1988

Senator Tim Kelly
Capitol Building, Room 101
Juneau, AK 99803

RE:  Proposed Workers Compensation
Legislation

Dear Senator Kelly:

As you know, | have testified and lobbied that the joint
labor management bill will reduce the volume of litigation
presented to the Alaska Workers Compensation Board, The
purpose of this letter is to point out some specific areas
where | believe litigation will be reduced.

This law firm has been in numerous cases over the years where
the sole issue was a rate increase from the minimum of $110
to a figure that would fall below the $154 proposed minimum
compensation rate. This simple $44 increase in the minimum
compensation rate will result in a reduction of [litigation,
simply because the employees that were claiming wa.%e rate
increases from $110 to_somethmg less than $154 will no longer
have to file a claim, in that they will receive $154.

In regard to medical issues, | think the reliance on the

AMA Guidelines to determine employee's permanent impairment,
and therefore, his entitlement to ;,)ermanent partial disability
benefits, will reduce the amount o .Iiti?ation. The AMA
Guides provide an objective evaluation format, as opposed

to the subjective opinion of a doctor. Even if two doctors
have differing opinions, one would have to presume that if the
AMA Guides were appropriately applied, they would be very
close to each other. A variation of 5 percent could and
would be expected, but anything more than that would suggest
that one of the doctors misapplied the guidelines, or that

the patient performed differently before the doctors. The
difference in the demonstration of the patient's physical
skills could be because of an actual change in his thsmal
condition for a number of reasons, or because the emp_oy{ee

is trying to enhance the value ot his claiit. There wil

be I|t|gat|o_n over these issues, but it is not going to be
as much as it is today. The use of objective standards will



February 2, 1988

reduce the amount of litigation.

The termination of temporary total disability benefits at

the point the emg)loyee becomes medically stationary or upon
the expiration of two years will als™ result in fewer cases
to be ritigated. Under the present system, an employee is
still entitled to temporary total disability benefits during
the time that the lawyers are arguing about the rehabilitation
program. This often takes up to six months or a year to
resolve, and it is not uncommon for rehabilitation issues

to be litigated over a period far exceeding one year. With
the termination of temporary total disability benefits at
the end of two years or when the emﬁloyee IS permanent and
stable, there will be a renewed emphasis on finding a suitable
rehabilitation plan in the shortest period of time possible.

One of the most frequently litigated issues is the disputes
over future wage earning capacity. Under the current system,
for back injuries or neck injuries, the employee is compensated
based on his actual loss of wage earning capacity. The v/age
earn|n% capacity is established by determining what the employee
could have made in the future had he not been injured, as
compared to what he will make in the future after his injury.
The first of these is very subjective, and the second is

often subjective, as op?osed to a comparison of actual numbers.
When such issues are left so wide open for interpretation,
attorneys often get involved. The proposed system would

be to pay permanent partial disability benefits based upon

the permanent impairment rating in accordance with the AMA
Guidelines. This is an objective standard as noted above,

and should result in a significant decrease in litigation

over permanent partial disability benefits.

The last major areas where the bill will reduce Iiti%ation

Is in the determination of the compensation rate. he changes
as proposed will make it a more objective standard, thereby
eliminating the need for attorneys. | am not entirely pleased
with the language as presented in the portion of the Act
dealing with determination of the employee's spendable weekly
wage, but it is acceptable.

Thus, it is my opinion that this bill will result in a si?ni-
ficant decrease in litigation. | do believe that you wil
probablK see an increase in litigation for a year or two

after the bill is passed. This is typical with any major

change in a system, in that both sides will want to present
their arguments on how the new law is to be interpreted. .
After a year and a half or two years, the frequency of litigation
should begin to decline.



Page 3
February 2, 1988

| am not sure why | have worked so hard to make my support
for this bill known. It is most definitely going to cost

my law firm some business, as the decrease in litigation
begins to occur. However, | do think this is che best thing
for the system overall.

| do want to present you with one word of caution. The bill
takes many of the incentives away for attorneys that represent
injured employees. You are directly affecting their livelihood
in-a significant way. The same is true for vocational rehabili-

tation counselors and the medical profession in general
and chiropractors in particular. ecause of that, [ would
take any of their testimony with a grain of salt, and determine

|

n
whether
ha

whether they are testifying from a true belief, b{
ve a

they are testifying from a fear that the bill wil
negative effect on their personal income,

| would still like to meet with you in order to discuss the
workers' compensation system in more detail. This may not
be necessary if the bill will pass Iar%ely intact, but if

you are encountering opposition, | will be able to provide
you with some specific information that you can use to support

the bill.
| would aﬁpreciate it if you could let myoffice know when

the next hearing in Anchorage is going tobe. | will be
out of town until Februarg 21, an hopefuﬂﬁ, the hearing
will not be until after that time. If you have a chance

to spend some time with me prior to the next hearing, please
let my office know so we can arrange a meeting.

In addition to the above, | have done some work determining

exactly what payments would be made underthe new system _
for PPD as opposed to the old system. If you want that information
and a further breakdown on how the AMA Guidelines work,

will be glad to provide that to you as well.

Sincerely,

RBMrmrm



MANAGEMENT/LABOR AD HOC
RESPONSES TO

MEMORANDUM FOR POINTS OF
DATED FEBRUARY, 5,

We have examined the concerns raised in
memorandum. For ease of comparison, our
sequence asthat used 1in the memorandum.

1. We are also concerned
have asked that John Lewis provide some
standard used in other jurisdictions.

management and Qlabor 1is with the
courts have applied to the "substantial
currently effect We will
February

about the "any
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6 . Under the present system, it is estimated that approximately
90% of those that have been rehabilitated have gone back to their

prior occupation. It is our belief that when this occurs, it is
not necessary to rehabilitate someone for yet another job should
they receive a subsequent 1iInjury. They have already received the

training necessary to compete in a new occupation and we would
encourage them to enter that Jlabor market.

The concerns about the minimum threshold of 60% of pre-injury
wages TFTail to recognize that this 1is the minimum threshold and it

would represent an entry level wage. As skills improve, it would
be anticipated that salary levels would 1increase.

7. Dispute resolution Qlanguage was omitted by legislative
drafting. We have 1included a rewrite of Section 041 which deals
with that and other problems.

8 . we have modified the time for the eligibility determination
from 60 days to 90 days. The time frames are now consistent with
the current statute.

9. We have attempted to remove the rehabilitation section from

the 1litigation process To accomplish this we have put the
injured worker in control of his plan, and we have given the
administrator the authority to quickly resolve disputes. Since
the administrator reports to the board, the board can review .his

performance on an ongoing basis and accordingly modify the
general approach to the job when it does not conform to the
guidelines of the board. We believe that this approach 1is in the
best 1interests of the worker and the system.

10 Employment in this economy 1is a difficult standard to
achieve Employability 1is better 1in that it defines the time
when the person 1is available and prepared to work, and it
additionally puts some of the responsibility for the acquisition

of a job on the worker.

11. The opposition to the Ulabor market definition 1is based on
misunderstandings. We have established a priority which starts
with the area of residence, then the area of last employment,
then the State of Alaska, and finally other states. We do not
understand the concerns.

12 We have modified this section *o include Certified
Rehabilitation Counselors. It is the desire of the committee
that these specialists be professionals ..in the area of vocational
rehabilitation. That 1is not the case currently and as a result,

both the employee and the employer suffer.
13. See number 6 above.
14. It 1is the desire of the committee to see that the employee is

provided good quality medical care in a timely, efficient manner.
Abuses currently exist 1iIn the system and we believe that our



language will remedy many of the problems. We think that the
suggestion that we allow no more than one change within each
speciality does not eliminate the problem. The treating physician
can still refer the patient to specialists as necessary.

The concerns regarding the definition of treating physician lire
inappropriate as the concept 1is part of the current Ilaw and does
not cause a problem.

15. See 14 above and 16 below.

16. This section of the bill requires that a treatment plan be
submitted if continuing and multiple treatments are prescribed.
It seems reasonable that both the employee and employer should
know what the physician 1is intending to do and what he

anticipates will happen. The limits on the number of visits was
based on the recommendation* of experts, but we provided a
exception when needed. All the physician would need to do is;
document the need for additional services. Again we were

attempting to deal with abuses to the system.

17. The current statute has no limits at all, therefore we have
restricted the frequency of the employer IME. We have modified
our recommendation to every 60 days thereafter. It should be
acknowledged that the employer 1is restrained by the costs of such
IME®"s which must be borne by the employer. In should also be
remembered th3t in the case of a dispute, the board®"s IME will

determine the outcome.

18. While no one on the committee was aware of any problems 1in
this area, we have added Ulanguage which should deal with the
concerns expressed. We suggest that when medically appropriate,
the IME physician should use already existing diagnostic data to
make his determination.

19. Our proposal suggests the adoption of a usual and customary
fee schedule. Such schedules are normal in health care plans and
under the Social Security System. It does not envision a

separate schedule for an employee®s physician and an employer-™s
phy sician .

20. This Jlanguage merely gives the board the authority to

administer the act by hiring experts, be they Alaskans or not.
21. We were concerned about the supreme court giving the
presumption to the treating physician 1iIn cases where evidence
clearly suggests that they were 1in error". Since the board

selected IME will be 1independent, we believe that giving his
opinions greater weight 1is appropriate.

22. We have added gross 1incompetence to the Jlanguage. We do not
believe that mispresentation 1is an appropriate standard and its
inclusion will 1lead to litigation. \



23. We do not understand the constitutionality question on this

issue. We believe that this standard is legal.

24 . See #I.

25. See #2.

26. See #11.

27. It is our belief tha if a person has skills which can be
used in th? job market, they are not a permanent total
disability.

2S . We have added 1language which will clarify our intent. We
are suggesting that after two years, a person be tested to

determine their degree of impairment and given a lump sum
settlernent.

25. It is our desire topay moremaney forsevereinjuries and
less money TFfor lesssevereinjuries. We haveattempted to do so
without increasing the overall <costs of this section.

30 Medical stability in this section 1is essential to determine
the timing and the degree of permanent impairment Medical
benefits are not Ilimited and will continue for the duration of
the injury.

31. This secion currently exists as Section 210 of the Statute.
We merely moved it to section 200 since it now only applies to
that section.

32. We did not receive Attachment 3, so we are unclear as to
their concerns.

33. Vested benefits were used to make this section manageable and
to recognize that a worker have no legal right to "unvested”
benefits. Vesting has nothing to do with wunion vs nonunion.

34. Workers®™ compensation was created to deal with work related
injuries and should not be seen as the vehicle to address other
social goals. The 1items outlined represent 1issues that are
adequately addressed in other State and Federal statutes.

35. See #30 above.



1. Our agenda for 1988 1includes a review of the Division of
Workers Compensation. We are particularly interested 1in the
timely resolution of a workers®™ compensation claim and will
examine both the delays caused by the system and those caused by
the employers or employees attorneys.

2. We believe that our proposal will include system modifications
which will result 1in cost savings of at least 15%. We hope the
insurance community will concur and ask for a rate reduction
effective July 1.

3. Issues regarding the insurance 1industry were not addressed in
this bill because of the complexity of the problem. We will be
addressing these 1issues 1in 1988.

4 This problem 1is particularly difficult since the courts have
held that the contractors insurance carrier 1is Jliable when the
sole-proprietor has a work related injury The 1insurance company

takes the position that they need to collect premiums to cover
the risk and accordingly charge the contractor

5. Final billing after audit 1is necessary to make sure that
adequate premiums are collected Tfor the actual wage exposure.
Quotes given at the 1initiation of the policy are based on the
employers estimates of wages by classification, and 1if accurate
will result in no additional premiums. Unless 1insurance
companies are given the ability to audit payroll records,
everyone will underestimate payroll and the system will become

even more chaotic.

6. We vn 11 examine this when we examine the 1insurance company,
but an ™"all states rider" does not eliminate the Alaska rates.
They will be charged during the audit on the policy. We believe
that the problem coroes from misrepresenting and mi sc3assifing
payroll and the 1insurance carrier not catching the problem at

audit .

7. We would have no problem with such an amendment to the
unemployment law.



SUGGESTED CHANGES TO LEGISLATION

Page 2, Line 4 The department shall Emay3 adopt Cidenticall]
Page 2, 1line 7 , and shall [may]

Page 13, Line 5 commencement of such ...

Page 13, 1line 24 board. When medically appropriate, the IME

physician should use already existing diagnostic data to make his
de terrninat ion .

Page 14, Line 22 board. In no event shall the iInjured worker be

responsible for any fees in excess of those determined by the
board

Page 15, Line 4 treatment, the ability to enter a re-
employment services pl3n,

Page 15, Line 16 fraud, or gross incompentence.

Page 13, Line 29 or death [for a recipient rosiding in the
stat e3

Pac/e 19, Line ? wages. If the employer can verify that the

employees spendabl e weekly wage 1is less than S154, the employer
can pay the 1lesser amoun t wi thout.mboard order.

P3ge 19, 1line 20 cost of fv g index of the state [locality]
Page 19, 1line 21 cost of 1living index of Alaska [the state].
Pagr 19, Line 25 if the gross [average] weekly earnings [wage!

Pago 20, Line 5 for Alaska [the state] and other states
llocalitiesl

Page 20, line 19 the state of Al aska or the state of residence

Page 21 Line 27 percent If an injury cannot be rated bv use

of the American Medical Association Guides, the Manual for
Orthopedic Surgeons may be used.

Page 21, Line 28 supplemental reoogni zed schedule.

Page 22, Line 19 stability”, unless otherwise provided under
AS 23.30.041.]

Fage 27, line 4 APPLICABILITY Except for sections 5, 18, 20,
and 21, this.



BIG NEWS ABOUT THE NEW WORKER'S COMPENSATION BILL
RECENTLY INTRODUCED! FOLLOWING
ARE A FEW OF THE HIGH POINTS:...

* An insurance rehabilitation specialist will have total control over your
rehabilitation. You will have almost no say. Also, you can only be
rehabilitated once in your life, regardless of how many injuries you
suffer. And it can't cost more than $ 10,000.00.

* You can only receive 20 treatments in 60 days, regardless of how
extensively you are injured!

* After 14 days, the insurance, company can make you go to their doctor, even if
you are happy with your doctor, regardless of your wishes.

* The insurance company can use "lower 48" companies to determine fees, making

you responsible flor the difference!

= Permanent disability benefits will have a limit, no matter how extensively you
are injured.

* Once you have stopped improving, or if your condition is expected to get
worse without continued care, you can receive no additional medical care,
regardless of how extensively You are injured, unless you prove it to the
Board, which could take months, or fonger.

* Your doctor has 1 week to submit his treatment schedule to the insurance
company, and they have 2 weeks to accept or deny it. Therefore, if they do not
like you, your doctor, or his plan of treatment, they can deny the entire claim
without penalty.

* You can only change doctors once without written approval from the insurance
company.

* |f there is a dispute between you and the insurance company, they can stop all
benefits to you, regardless of your condition, until you take it "to a Board hearing.
You are guilty until you prove yourself innocent!

* Independent Medical Examinations (me) performed on.chiropractic patients can be done
by orthopedic"surgeons biased against chiropractors. The IME doctor is not held
liable for his'report.

For all of this (and more), the insurance companies are not required
to report how much they set aside in reserves, how_much is spent on
injuries, or how much was collected in premiums. Therefore, they can
charge whatever they want, regardless of how it may strangle our
economy.,

We urge you to phone your representatives and strongly op.ﬁ).ose this
Bill. "It is highly discriminatory, and will seriously jeopardize your ability to seek
health care as an injured worker. Emﬁloyers, demand that the insurance comﬁ)an]es
justify these exorbitant rates which they charge us. This is Alaska. We all live
and work here. LET'S MAKE IT SAFE, AND FAIR.



BIG NEWS ABOUT THE NEW WORKER'S COMPENSATION BILL
RECENTLY INTRODUCED! FOLLOWING
ARE A FEW OF THE HIGH POINTS:...

* An insurance rehabilitation specialist will have total control over vyour
rehabilitation. You will have almost no say. Also, you can only be
rehabilitated once in your life, regardless of how many injuries you
suffer. And it can't cost more than $ 10,000.00.

* You can only receive 20 treatments in 60 days, regardless of how
extensively you are injured!

* After 14 days, the insurance, company can make you go to their doctor, even if
you are happy with your doctor, regardless of your wishes.,

* The insurance company can use "lower 48" companies to determine fees, making

you responsible flor the difference!

* Permanent disability benefits will have a limit, no matter how extensively you
are injured.

* Once _}/ou have stopped improving, or if your condition is expected to get
worse without continued care, you can receive no additional medical care,
regardless of how extensively ?/ou are injured, unless you prove it to the
Board, which could take months, or longer,

* Your doctor has 1 week to submit his treatment schedule to the insurance
company, and they have 2 weeks to accept or deny it. Therefore, if they do not
like you, your doctor, or his plan of treatment, ‘they can deny the entire claim
without penalty.

* You can only change doctors once without written approval from the insurance
company.

* If there is a dispute between you and the insurance company, they can stop all
benefits to you, regardless of your condition, until you take it 'to a Board hearing.
You are guilty until you prove yourself innocent|

* Independent Medical Examinations (IME) performed on chiropractic patients can be done
by orthopedic"surgeons biased against ‘chiropractors. The IME doctor is not held —J
liable for his'report.

For all of this (and more), the insurance companies are not required
to report how much they set aside in reserves, how much is spent on
injuries, or how much was collected in premiums. Therefore, they can
charge whatever they want, regardless of how it may strangle our
economy.

We urge you to phone your representatives and strongly op.F.ose this
Bill. It is highly discriminatory, and will seriously jeopardize your abhility to seek
health care as an injured worker. Emﬁloyers, demand that the insurance comi)anlles
justify these exorbitant rates which they charge us. This is Alaska. We all live
and work here. LET'S MAKE IT SAFE, AND FAIR.
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1.

2.

3.

i3

I have seen House Bill (H.B.) 352 concerning the workers® compensation.
I feel it severely compromises the injured worker®s rights. Please
do not pass this hill in its present form.

House Bill (H.B.) 352 benefits only the insurance carrier. | am
strongly opposed to the passage of this bill the way it currently is.

I have seen House Bill (H.B.) 352. 1 don"t support it. Please don"t
pass it.

I believe the new workers compensation bill is unfair to the iInjured
worker and takes away his freedom of choice. Please don"t pass this

bill.



1.

2.

3.

SAMPLES FOR POSTCARDS

I have seen House Bill (H.B.) 352 concerning the workers 1 compensation.
I feel i1t severely compromises the injured worker"s rights. Please
do not pass this "bill In its present form.

House Bill (H.B.) 352 benefits only the insurance carrier. 1 am
strongly opposed to the passage of this bill the way it currently is.

I have seen House Bill (H.B.) 352. | don"t support it. Please don"t

pass it.

I believe the new workers compensation bill is unfair to the injured
worker and takes away his freedom of choice. Please don"t pass this

bill.
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SENATOR TIM KELLY MEMBERS
ANCHORAGE/EAGLE RIVER SENATOR BETTYE FAHRENKAMP
FAIRBANKS

CHAIRMAN

SENATOR RICK UEHLING
L abor and C ommerce C ommittee ANCHORAGE

SENATOR DICK ELIASON
SITKA
VICE CHAIRMAN
SENATOR MIKE SZYMANSKI
ANCHORAGE

January 28, .1988

Scott McVey
7340 Hillside Wag
Anchorage, Ak. 9516

Dear Scott,

| appreciate you taking the time to send me a card with your
thoughts on the worker's compensation bill before us.

After receiving a number of cards, we have reviewed the flier
suggesting the postcards and making comments about the legisla-
tion. | am somewhat disappointed to see that a good portion of
the information given you about the legislation Is inaccurate.
To clarify the situation, | want to give you some additional
information.

This bill was developed by a task force made up of 5 representa-
tives of organized labor and 5 representatives of management.
Both groups realized that a solution to the current problem
needed to be found and that an agreement had to be negotiated.
After several months of work, this agreement was reached and

the same b ill was introduced in both the House and the Senate to
use as a starting point.

First let me highlight a few points that the bill does for
Alaskan workers.

* There is a significant increase in the payment for
permanent partial disabilities. This assures that the more
substantially injured workers receive greater benefits.

* The minimum weekly benefit is bein% raised and the maximum
weekly benefit is being reduced. nly about 3 percent of
the cases will be effected by the reduction and a much
larger number of workers will get increased benefits. This
section will actually increase in dollar amounts, the
overall wage benefits to injured workers.

* The bill requires that pensions and benefits be included in
calculating a workers' average weekly wage instead of just
wages and salaries.

P O BOX V.JUNEAU. AK 99811 (907) 465-3822 P.O. BOX 210001, ANCHORAGE. AK 99521 (9071 278-3284



argument breaks out over which carrier will be responsible.
Currently a worker can go for months without benefits.

* Vocational rehabilitation will become voluntary under the
bill. The injured worker has a choice of whether or not to
enter a vocational rehabilitation program,and will no
longer be forced to "play the game™ just to continue
receiving benefits.

* Discrimination against a worker who has filed a worker's
compensation claim will be prohibited under this new law.

There has been some other misunderstandings that need to be
clarified.It has been said that the cost of vocational rehabili-
tation can't exceed $10,000. In truth, only the cost of the
plan for rehabilitation can't exceed that amount. There isn't a
cap on the cost of the rehabilitation itself,

It is not the insurance company who must approve additional
changes of doctors, but the worker's employer. Referrals to
c-her doctors by a primary physician don't count as a change of
doctors. Additional changes of doctors can be made if the
worker's employer approves.

The area of only aIIowin% 20 visits in 60 days has also heen
mis-stated. After the 60 day period 4 visits per month are
allowed. If more than the 20 are needed, they are allowed if
they are justified in the written plan.

Under the current system, less than 40 cents out of every dollar
paid in worker's compensation premiums actually goes to the
injured worker. The bill being worked on is designed to give
more of the money to the injured workers and less money to the
people in the middle. The idea behind worker's compensation is
to provide a system to ensure that an injured worker gets the

appropriate care and compensation. It is my intention to
support a bill that is fair to both the injured worker and the
employer, after all, that's who the system was designed to
protect in the first place.

Hopefully, Pave cleared up some of %/our concerns. Please be

assured tha won't support a bill that | feel is unfair to

|
as L
injured workers.

Best Regards

TIM KELLY
State Senator



1.
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I have seen House Bill (H.B.) 352 concerning the workers® compensation.
I feel i1t severely compromises the injured worker"s rights. Please
do not pass this bill in its present form.

House Bill (H.B.) 352 benefits only the insurance carrier. 1 am
strongly opposed to the passage of this bill the way it currently is.

I have seen House Bill (H.B.) 352. I don"t support it. Please don"t
pass it.

I believe the new workers compensation bill is unfair to the injured

worker and takes away his freedom of choice. Please don"t pass this
bill.
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MEMORANDUM

10 Jacque McClintock, Director

02-001 AtRev. 10/79)

Workers' Condensation Division

chuck Caldwell, Chief
Research and Analysis

date:

FILE NO:

TELEPHONE NO:

Alsda

February 22, 1988

465-4500

subject: RUNZheimer and
Cost of Living

| have completed a review of the technical material provided by Runzheimer
and Company Inc. regarding their methods of determining relative cost of

living for states.

Furthermore, | contacted the Bureau of Labor

Statistics to determine if there were other companies providing this

information.

Only two comparative cost of living data series are wide

accepted.

Runzheimer's and the American Chamber of Commerce Researchers Association
(ACCRA) Inter-City Cost of Living Index.

Characteristic

Coverage

Market Basket

State and Local Taxes

Support in future court
cases.

Cost

Runzheimer

Stat%Wjde with_
welgntin clt
sizg. T%isywou%
simplify the
administration of
payments.

No total count of
items is available,
but 130 are
included in the
goods and services
cate%ory alone.

The housing
category is also
extensive.

Included.

Will provide expert
testimony in court.

$50,000 for the
first year, and
$46,000 for
subsequent years.

ACCRA

Separate indices for
264 cities, without
any overall data at
a statewide level.

Sixty items in the
market basket total

Not included.

Will not provide
expert testimony in
court,

$75 per year

Attached is a memo which provides detail on the cost savin%s associated

with reducing out of state Workers' Compensation payments

cost of living.

y the relative

avicb ftB22 1988

JUNCAU



MEMORANDUM State dfAlsda

to: Chuck Caldwell, Chief DATE  February 22, 1988
Research & Analysis

illy Saddler, Research Supervisor
Research & Analysis recerHone no: 465-4500
FRO land, Labor Economist subject: Impact of Reducing Out-of
Research & Analysis -State Worker-"s Comp
Payments for Cost-of-
Living

Jackie McClintock requested that we analyze out-of-state worker's
comgensatmn claimant information to determine the possible savings that
might accrue if out-of-state payments were reduced by a reliable
interstate cost-of-living adjustment factor.

Findings

1) As of February 16, 1988 an estimated $12.35 million would have been
paid to out-of-state residents that were disabled in 1985 1986 and 1987
if payments (weekly pay rates) were capped at $700. (Note: claimants with
incomplete residence information are excluded from this analysis.)

2) When the worker's compensation payments (weekly pay rates) are
adjusted by an interstate cost-of-living index, the estimated total
payment amount is reduced by $2.55 million (26 percent reduction for the
three Xear period). This assumes that the weekly pay rate was capped at
$700 after the cost-of-living adjustment was made.

3) An additional $137,000 savings over three years might have been
achieved if the cost-of-living adjustment was applied to a weekly pay rate
that was capped at $700 before applym%_ the cost-of-living adjustment.
Table 1 contains the actual estimated figures summarized above,

Procedure

Worker's compensation records used in this analysis had _in*ury dates in
1985, 1986 and 1987, and had accurate state of residence information. A
total of 2,259 individual records (payment histories) met these criteria.

The cost-of-living adjustment factors were hased upon an unweighted simple
arithmetic mean of the Inter-City Cost of meg Index of all cities in a
8|ven state. This information is Eubhshed y the American Chamber of
onmerce Researchers Association (ACCRA). The ratio of the state's cost-
of-Tliving index to Alaska's index was used to adjust the pay rates. This
information is listed in Table 2.

Limitations
These data are the bhest interstate cost-of-living differential information

available without cost at this time. Runzheimer and Company Inc. can
provide cost-of-living data that are even more comprehensive, and weighted

$5S .ﬂm
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lor statewide indices. any signmcanc. cnanges in fne inaices lor
Washington, Oregon and/or California will have a large impact on the cast
savm?s estimates since those three states comprise the vast majority of
out-of-state claimants.,

Table 1
Total Estimated Out-of-State Worker's Compensation Payments
For Injuries in 1985, 1986 and 1987 as of 2/16/8
With and Without Interstate Cost-of-Living Adjustments

Cap Weekly Payment at $700 After
Cost-of-Living Adjustment

Year Base Case Cost-of—.Living Savings
Adjuste

1985 $7,638,235.16 $6,020,463.00 $1,617,822.16

1986 3,590,696.77 2,837,612.86 753,083.91

1987 1,125,077.02 945,148.58 179,928.44

Total $12,354,058.95 $9,803,224.44 $2,550,834.51

Cap Weekly Payment at $700 Before
Cost-of-Living Adjustment

Year Base Case Cost—of—.Living Savings
Adjuste

1985 $7,638,285.16 $5,927,363.47 $1,710,921.69

1986 3,590,696.77 2,796,523.99 794,172.78

1987 1,125,077.02 941,709.12 183,367.90

Total $12,354,058.95 $9,665,596.58  $2,688,462.37

]S «kB22ws



Table 2
American Chamber of Commerce Researchers Association
Inter-City Cost-of-Living Indices 1
and Ratio of State Index to Alaska Index

STATE ~ INDEX  RATIO STATE  INDEX  RATIO
AL 94.80 11 0T 92.70 10
AR 91.30 .69 VA 104.10 79
AZ 106.40 .80 VT 122.20 92
CA 111.70 .84 WA 97.80 14
CN 119.20 90 Wi 95.50 12
C0 94.40 11 W 97.30 13
CT 119.20 .90 WY 92.00 .69
DC 133.20 1.00

DE 102.70 17

EL 102.30 17

GA 98.50 74

HA 132.60 1.00

HI 132.60 1.00

HW 132.60 1.00

|A 97.10 13

ID 92.90 .70

IL 103.50 .18

IN 96.30 13

KS 93.50 11

KY 95.60 12

LA 98.40 74

MA 135.00 1.02

MD 105.70 .80

ME 96.90 73

Ml 102.70 17

MN 100.90 .76

MO 92.70 .70

MS 92.10 .69

MT 97.60 14

NB 93.00 .10

NC 99.50 15

ND 95.80 12

NE 93.00 .70

NJ 107.00 .81

NM 101.00 .76

NV 105.10 19

NY 107.00 81

OH 97.70 14

OK 97.00 13

OR 99.80 75

PA 103.70 .78

SC 95.90 12

N 94.30 11

X 97.90 14 AV/CB

JUNSAU

. 1 The state index is the unweighted simple arithmatic mean of the
mter—cH% cost-of-living index in a given stste; published by the
American Chamber of Commerce Researcher's Association (ACCRA).

K3
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February 18, 1988

Sen. Tim Kelly
P. 0. Box V
Capitol, Room 101

Juneau, Ak. 99811

Dear Sen. Kelly,

Along with the increase in Workmens Compensation rates, we have ex-
Per|enced a very large increase in the rates the employers'have topay
or the unemployment tax. Much of this increase is due to the unfairway
the state comFutes their rates. At present, the state onlyuses thede-
clining level of wages method of determining individual employer rates.

The level of <claims against an individual employer are not even con-

sidered.

Please refer to the attached copy of a letter we received as a reply to my
appeal to the Division of Employment Security. My justification for the
appeal has been quoted in their reply. Also, please note that we had a
fifteen (15) day period from the date of their letter in which to initiate
a hearing to appeal our case. The letter is dated January 19, 1988 and was
received in our office on February 3, 1988. We did not even get a legal
chance to appeal the decision.

| would Ilike to add that the rate for our small company of three (3)
people is 4.28'/. on the first $21,100.00 of wages or $903.08 per employee
This total of $2709.24 is very high. In the present economy, some months
we have not been able to even pay the two (2) principal partners their
salary, which results in additional declining wage rates and again a
higher employer rate. These high rates just add to the present problem of
staJ|ng n business. We have had as many as nine (9) employees, but never
laid anyone off, we just simply did not replace them as they left.

The state could help our economy right now by funding the Unemployment
Fund and giving the employers some relief in reduced rates. It would help
incutting our high operating costs and hopefully not have to lay off

anyone.

Thank you for your time.

David J. Parnow
Vice-President, .
Ak. Computerized Business Services, Inc.



STEVE COWPER, GOVERNOR

OEFAKTMENT OF LABOR P.0. BO/ 3-7000
JUNEAU, ALASKA 99802-0700

pHONE: (9 07)465-2757

arrILIATED WG s it ORI SRV status unit

January 19, 1988

Mr. David J. Parnow

Alaska Computerized Business Services
640 West Thirty-Sixth, Suite 4
Anchorage, AK 99503

Dear Mr. Parnow:
ACCOUNT /70000358045

Alaska®s economy has had a bad jolt this last year. The number of people
claiming unemployment benefits was very high, and the unemployment fund
level became very low. Hopefully, the rebuilding process has begun and our
economy will see better times. The average employer rate in Alaska
increased .8 percent, and the employee share increased .l percent.

We have received your letter dated December 14, 1987, in which you request a
redetermination of your Employment Security contribution rate for 1988.

You have set forth the following reasons in support of your request:

"Our firm only has three (3) employees and in
the fourth quarter of 1986, the two (2) main
employees did not receiver ANY pay during the
last months of the quarter due to the economy
and no cash flow.

"This rate is far in excess of other
employers who have a much higher turnover
rate of employees. 1 know this for a fact,
because we provide payroll services for
several employers around the state. Please
check your claims against our company and you
will find very few. Our declines iIn the past
are not a result of laying off employees but
a reduction of salaries and bonuses. 1 also
take leave without pay during the summer
months so 1 can go commercial fishing, this
creates another decline in two () quarters
during the year.

07*G7 LH



"For a small business such as ours, we will have to
pay close to $3000.00 in 1988. This is a severe
hardship in our present economy and might cause
layoffs or contribute to the closing of the business,
resulting iIn more expensive claims made for
unemployment.™

Alaska Statutes provide a formula for establishing twenty-one contribution
rates based on the cost of benefits, the declining level of wages, and the
solvency of the Trust Fund.

You have indicated that you understand the determination of individual rates
based on experience with quarterly declines.

Neither the turnover rate, reduction of salary, failure to pay employees,
nor claims against wages paid by an employer is a factor in determining an
employer®s assignment to one of the twenty-one rate classes.

We regret to inform you that no basis can be found to grant the relief you
have requested. Therefore, your application is he.-eby denied.

This notice will become final unless, within 15 days from the date of this
letter, you initiate a formal request to the Commissioner of Labor to be
granted a reasonable opportunity for a fair hearing, stating your reasons
for the appeal. The appeal may be filed by mail to the Commissioner-"s
Hearing Officer, Box 1149, Juneau, AK 99802.

Sincerely,

Harry Stuy/ogk, Supervisor
Accounts and Contributions



Tip Kelly
p.o. box v

Ouneau Ak. 99811

Dear Tim,
Thank you for your letter of 3-10-88. | guess what | really don't understand

is, when a worker is injured why should that worker lose anything? After | was

injured | immediatly lost approx. two hundred dollars a week in wages, | also

lost all of mybenefits. With that kind of a loss my wife and lhadto move to
Portland as weno longer could afford to live in Alaska. My Dr.hadalready told
me that | couldn't return to my trade. While we here the first winter | almost

begged for some kind of retraining but all | got was reams of reports.The foil-

ing April I had a chance to go to work at a cold storage at Douglas Alaska and

learn how to be a refrigeration engr. This position would have eventually paid
close to what | was making when | got hurt. | asked the ins. co. for financial
help to get there but they declined. We went ahead and took our savings to go
there. | spent fifteen months trying that job but it was just to much for me
phyiscally and | was let go. As that ment taking another cut inpaywe again
had to come back to Port.. It was a gamble that cost us $3800.00 and the ins.

co. nothing! Out of all the dealings | had with nine rehab, people | went on

one job interview. | personally don't believe in big pain and suffering a* ards
but, I don't think | should have to lose anything either. It would seem to me

that I'm losing a lot of rights here. |If you were injured on the job would you

lose a dime in wages or your benifits? | doubt it. | stand to lose hundreds of

thousands of dollars between now and the time | retire and my s.s. benefits

will be affected to. My crime for all of this? Working with a defective crane.
Thank you

Pete Weyhrich
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February 17, 1988

Alaska State Legislature
P.0. Box V (MS 3100)
Juneau, AK 99811

Dear Legislators:

~Once again the issue of tort reform is being raised in the
Legislature and once again you will have to be making decisions
regarding that issue. Therefore | would like to share some of my
thoughts on this subject with you.

First it might be helpfulif "tort reform™ were defined. As
you are awarethere are many different parts to "“tort reform":
abolition of punitive damages, limiting attorney's fees, placing
a cap on "non-economic" damages, abolition of joint and several
liability and miscellaneous other provisions that have heen pro-
posed over the years. Each legislative session, "tort reform"
takes on a new meaning depending on what has been proposed. This
years proposals are found in SB 211

In 1986 the Legislature accepted the proposition that tort
reform should be enacted and changes to the civil justice system
were made even though the opﬁonents vigorously argued that the
insurance crisis would end when the insurance industry adjusted
its investment practices to bemore profitable. Time has proved
the opponents to "tort reform™ correct. At least certain
insurance lines have registered price reductions, Allstate and
State Farm have reduced auto insurance premiums. In my opinion
the price reduction is a result of changes within the insurance
industry and the financial world, rather than with tort reform.
Thus, we do not need any further "tort reform™ now.

Unfortunately because the Legislature has not passed laws
regulating the insurance industry and compelling accurate e.id
regular reﬁort|ng requirements, neither you nor | can state with
certainty how much money the insurance industry makes or loses
and where it is made or lost. | would urge you to not change the
tort system until accurate reporting requirements are in place
for the insurance |ndustrK, so any additional cu' ges can be
bagedtupon facts rather than hysteria promoted by the insurance
industry.

A Professional Corporation
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. If we study the various aspects of the tort reform legisla-
tion that are currently pending in SB 211, we see many of the
same issues which were raised in 1986 and addressed by the
legislature at that time. The objections to these issues are the
same now as then. | believe it is worthwhile for me to address
each provision of SB 211 as it is currently proposed.

The first provision of SB 211 is to place a $100,000 cap on
non-economic damages. This provision effects only a few indivi-
duals gut of the total number but they are the most seriously
injured.

The cap idea is aimed at the concept that juries regularly
lose their mind and award huge sums where there is minimal incon-
venience to the injured plaintiff. This is simply not true.
Judges have the power of "remittitur" to reduce verdicts which
appear to be excessive and they regularly exercise this power
when they feel the jury awardis too high. If the trial judge
fails to do so it is appealed to the Supreme Courtas an exces-
sive verdict and the Supreme Court reduces the verdict. Of
course, the appeal takes years and the plaintiff receives no
money during the appeal period. There is simply no need to place
a cap on non-economic damage awards to bridle juries.

Another argument for a "cap" is that no amount of money can
replace a person's loss of enjoyment of [ife or pay them for the
Bhysw;-l and emotional distress they have suffered and any award

a jury is very subjective. That is true. So does that mean
that seriously ‘injured peo$|eare 5|mpI% tosuffer in silence
while healthy tort feasors do not pay theirbill? If that is an
acceptable social balance, then we should simply abolish the tort
system altogether and when someone suffers an injury they would
automatically be placed on welfare for as long as they are
disabled and all of their creditors, including the doctors and
hospitals which provided them with health care, should be pre-
vented from attempting to collect their "just debts".

The distinction between economic and non-economic damages
could be characterized as damages necessary to pay society's
debts versus damages to pay personal debts; society's debt heing
wages and other payments which are necessary to paK for gro-
ceries, medical services, mortgage payments and other consumer
goods, and personal damages being to compensate him for physical
and emotional pain and suffering, permanent disfigurement and
loss of enjoyment of life. Non-economic damages could also be
viewed as damages awarded to the individual to pay for the inner-
hurt which he will suffer for the rest of his life.
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As every single person who has suffered a personal injury
can tell you these damages are no less significant damages than
economic damages. This was once again ?OJnted out to me when
was recently visiting with a physician friend of mine whose wife
suffered a "soft tissue injury"™ (whiplash) a year ago. This
Iad* who is about 35 years old, is the mother of two very active
children. She was in good health at the time of the accident but
for the last year and a half she has suffered headaches and back-
aches which have limited her physical activity. She has been
unable to engage in activities with the fam|% like she had pre-
viously and she is generally depressed over the whole situation.

About 4 weeks ago the insurance adjustor called her up and
offered her $5000 to settle her claim. My friend arrived home
to find his wife in tears with the frustration, pain and the
insult that she felt had been perpetrated upon her. He shared
her indignation. When he asked me if offering $5000 for a case
of this nature was typical of an insurance company | assured him
that it was. He conceded that this eerr|ence has certainly
given him a different perspective on what it is really like to be
the victim of an accident and the victim of insurance company
insensitivity.

All of the damages my friend was complaining about, pain and
suffering, inconvenience, loss of enjoyment of [ife, and frustra-
tion in dealing with the insurance company are non-economic _
damages. But, of course SB 211 will not Brevent my friend's wife
from collecting her non-economic damages because her damages
would not exceed $100,000, though she would Erobabw be willing
to pay more than that to have her health back.

An exam£le of a person who would be seriously hurt by the
passage of SB 211 is one of my clients. | represent a State of
Alaska employee who was severely injured in December of 1983

when an air traffic controller cleared a Japan Airlines 747 to
land on the same runwa*lwhere he was operating a pickup truck.
As a result of the collision my client suffered horrendous
injuries, including loss of body parts, severe loss of body
function, permanent disability from ever working again, permanent
disability from ever ﬁerformyng the physical activities which
were so important to nim, being in constant pain and having to
take pain medication to cope with the Ba|n. His marna%e and
family life have been stressed heyond nelief though both the mar-
riage and family still stick together,
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Workers Compensation benefits pay his medical expenses,

rehabilitation expenses and a portion of his [living expenses.
The workers compensation benefits are several hundred dollars
|I ss than his pre-accident take home pay. Because of his disabi-

e
ities his living environment had to change from a cramped mobile
home to a more expensive but more livable home. Furthermore at
the time of the accident his wife was 8jmonths pregnant and the
have the added expense of a child who is now 4 years old. Thoug
my clients"' expenses increased over the last 4 years due to
medical reasons and a change in his family circumstances, his
workers compensation benefits which were based upon pre-injury
earn|n%s, have not. Fortunately, as a State employee, my client
had selected a disability program as one of his optional state
benefits. Therefore, the famllﬁ does receive enough money bet-
ween workers compensation and the disability program to barely
make ends meet. They would be on welfare if the disability
insurance program which he paid for as an employee hadn't heen
selected by him.

The federal government made a settlement offer that was
totally inadequate (it wouldn't even cover the economic damages)
one week before trial. The trial, before U.S. District Court
Judge Holland, which started just about 3 years after the acci-
dent, was limited to the issue of damages and lasted approxima-
tely ten days. Because this was a claim against the Federal
Government under the Federal Tort ClaimsAct my clients were not
entitled to a H]ury trial. After the December 1986 trial was
concluded months of delay followed. Jud%e Holland finally sche-
duled a closing argument on August 13, 1987 after doing an
indepth review of all of the evidence presented in December 1986.
Following the final argument a final judgment was entered by
Judge Holland. He made awards as follows:

Mr. C:
Future Medicals = _ $ 606,369.51
Loss of body parts or functions = 824,680.00
Net Economic Damages = . 1,066,668.76
Physical and Emotional Pain & Suffering 1,226,000.00
Loss of Enjoyment of Life (past and future) 342,500.00
Total Judgment For Mr. C $4,066,218.27
Mrs. C: _
Nursm% Services $ 6,242.40
Loss of Consortium (past and future) 402,000.00

Total Judgment For Mrs. C $ 408,242.40
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State Of Alaska:

Disability Payments in lieu of wages $ 49,539.24
Permanent Partial Disability 43,320.00
Medical Costs 422,440.92
Total Judgment For State of Alaska $ 515,300.16

The Government has now filed an aneaI to the Ninth Circuit
even though Judge Holland's award was less than a case with simi-
larly serious injuries affirmed by the Alaska Supreme Court.
That case Exxon v. Alvey, 690 P.2d 733 (Alaska 1984), was tried
to a jury in State Court resulting in a $ million dollar verdict
which Judge Souter reduced to $5 million dollars by a remittitur
because he believed it was excessive.

| anticipate that the Ninth Circuit Court of appeals in my
client's case will affirm Judge Holland's decision and my clients
will see the first dollars from the guilty tort feasors (the
United States Government) some six years after his injury. It
can be borne in mind that neither my client, | nor the state of
Alaska have seen one red cent to date.

If the SB 211 cap were apPIicable to my clients case, Mr. C
u

would receive $606,369.51 for ture medical expenses,
$1,066,668.76 for future wage loss and $100,000 for all other
damages. As you can see non-economic damages fcr Mr, C total

$2.4 million.  If SB 211 is enacted placing a $100,0"0 cap on
non-economic dama?es and if it were applicable to Mr. C, he would
receive $100,000 tor his loss of enjoyment of life, for his phys-
ical and emotional pain and suffering for his permanent disfi-
urement and his lack of bodily function. He would receive
100,000 for his "personal damages", for the damage to his life.

Mrs. C would receive $6,242.42 for nursin% service and
$100,000 for loss of consortium. This lady has been through pure
hell being 8% months pregnant at the time her hushand was
severely injured, not knowing whether she would be a widow or
not, and maintaining a vigilance at the hospital for virtually
months while Mr. C clung to Ilife. Furthermore, she has stayed
with Mr. C and will stay with him the rest of her life. Thelir
life together is very significantly different than it would have
been but for the accident. Her damage is certainly worth more
than $106,000.



Please bear in mind when a federal judge awards millions of
dollars to an injured person you can believe that the award is
not based upon passion, prejudice or sympathy; it is based upon
solid judgment and the law.

In summary, there simply should be no cap on the damages suf-
fered by the individual whether they are economic or non-economic
damages. Caps arbitrarily discriminate aPamst those few indi-
viduals who are seriously injured. Such fegal discrimination
would constitute oppression of the worse kind by the majority of
our society against the minority. If we are ?olng to impose caps
on certain t)(pes of damages it would be more fair to abolish tne
system totally and implement a new system that across the board
takes care of injured individuals which society pays for.

The amendment to the punitive damage provision is simply a
red herring and a waste of time. Even before the 1986 statute
pertaining to punitive damages, in order for an injured person to
recover punitive damages against a wrongdoer he had to prove that
the wrongdoer had acted with willful, wanton and reckless disre-
Pard for the rights of the plaintiff. Willful, wanton and reck-
ess disregard has also been described as malice, gross
negl|dgence or reckless misconduct. What | am saying is-that the
amendament J)roposed adds nothing to the law as it exists now and
has existed for years.

The amendment which references damages resulting from com-
mission of a crime is another red herring. However, it does have
?reater significance than amendments regarding punitive damages.

can conceive of a situation where the statute would lead to a
grave social injustice. For instance, if a person was driving
while intoxicated, (a criminal act) just over the legal limit,
and another more intoxicated person ran a stop light and collided
with him the first person would recover nothing and an argument
would be made that the victim's intoxication prevented him from
avoiding the accident. Is this a good social policy? | think
the language containedin this section was the subject of a lot
of negotiation in 1986 and it should not be changed.

The suggested amendment to AS 09.17.040(d), requiring that a
court may at the request of either party order periodic payments
of a judgment is simply wrong. Why should a guilty defendant
have anything to say about how an innocent plaintiff re%ewesf

ype o

Fayment of a debt owed? If we are going to enact this
aw for personal injury plaintiffs, we should also enact the same



sort of payment scheme in all lawsuits. When a bank files suit
based on a promissory note and successfully obtains a judgment,
would it be appropriate to allow the judgment debtor to then ask
that future damages be paid by periodic payments rather than as a
lump sum? What about a dispute between businesses over a breach
of contract? 1 believe that If the statute iIs amended to provide
that either party may request judgment be paid on a periodic pay-
ment that this will make the statute unconstitutional as a viola-
tion of the equal protection clause.

Furthermore, what guarantees would there be that the judg-
ment debtor would be able to make the periodic payments in the
future. Why should the plaintiff who has fought the battle to
prove the debt is owed have to risk the defendant going broke in

the future.

Also, the major purpose behind litigation is to resolve dis-
putes once and for all and let the parties go on about their
respective lives. IT the injured party is continually receiving
payments from the party responsible for the injury there is no
resolution. Instead tne unpleasant experience continues and con-
tinues and continues. This 1s not beneficial to our society.

The amendment to AS 09.17.050(a) providing that members of
boards of directors or officers of electrical or telephone coop-
eratives are immune from suit is not particularly offensive so
long as the underlying organization would be liable for any mis-
conduct by the director or officer acting within iiis official
capacity.

The next iIssue addressed by SB 211 is the collateral source
rule. The 1986 statute regarding the collateral source rule was
a result of a compromise which to date has not had an opportunity
to be tested. The primary difference that 1 see between the 1986
statute which 1 thought was outrageous when it was passed, and
the amendment which has been proposed was that no consideration
whatsoever 1is given fTor the costs incurred by the plaintiff in
collecting the debt (the attorney"s fees). I continually must
ask myself why somebody who suffers an injury innocently and then
must iIncur costs and attorney"s fees iIn order to collect the
damages should not be fully compensated for the reasonable
attorney®"s fees that they have incurred. At least the 1986 col-
lateral source rule attempted to take the attorney®"s fees and
cost factors into consideration. The 1988 amendment does not.



Instead, it simply allows the wrongdoer to benefit from collat-
eral sources which the victim through his or her own foresiaht
has put iInto place to protect themselves.

IT this amendment were applicable in the case described
above, the federal government would have to pay less future wage
loss to my client because of the disability benefits thau he paid
for though his employment before he was injured. Why should the
guilty defendant be able to benefit one bit from the thoughtful-
ness of a responsible person who protects himself from accidental
loss of his earnings.

Applying this statute or for that matter even the 1986 stat-
ute to my client who was hit by the 747, we would find that the
Federal Government would reduce its liability to my client by the
amount my client will receive for permanent disability benefits
under the State disability program which he paid for. This would
be a windfall to the government. Since the government did not
pay the premiums nor decide to provide for that coverage they
should not be entitled to receive the windfall.

Next is the issue of joint and several liability. SB 211
creates several liability. What this means 1is that when more
than one person is responsible for an accident the jury “hall
determine the percentage of responsibility and enter a judgment
only against the particular defendant for his respective percent-
age of fault. This sounds fair at fTirst blush but there are some
serious problems with 1t. First, what happens i1f one of the
defendants has no money? The answer 1is simple. The plaintiff
does not get compensated from that defendant. Thus what the
change in law will do is shift the risk of injury by a judgment
proof defendant from his co-defendants to the iInnocent victim.
This is even less fair than an arrangement where a wrongdoer who
is 10% at fault has to bear all the costs because the wrongdoer
who was 90% at fault has no money. The 1986 amendment provided
some relief to the defendant who was less than 50% at fault,
though it still left payment responsibility on the shoulders of
that partially responsible defendant. This seems like a reasona-
ble compromise between pure joint and several liability and sev-
eral liability. It shouldn’t be tampered with.

Even i1f the Legislature in its wisdom decides that on a
social policy basis it iIs better to make the innocent plaintiff
suffer the consequences of being hurt by a judgment proof
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defendant than to make his fellow wrongdoers suffer the
consequences, an even more practical reason exists to not adopt
the several liability provision.

Under pure several liability if a person has even one per-
cent of responsibility they will have to be named in the lawsuit.
Any time an attorney files a lawsuit without naming everyone who
may have responsibility he would be committing malpractice. It a
party with some responsibility is omitted and the case goes to
trial those who are named in the suit will be pointing a finger
at the "empty chair”™ and doing their best to shift as much
responsibility onto the empty chair. This means that every gen-
eral surgeon, anesthesiologist, nurse, emergency room technician,
emergency room doctor, ambulance crew, and hospital will have to
be named in a lawsuit arising out of an automobile accident where
someone died and i1t looks like they would have lived if they had
received just a little bit better medical care. This will make
lots of money for defense attorneys, take significantly longer to
try cases, and make simple cases even more complex. I predict
under a pure several liability system the civil justice system as
we know it today will suffer many, many more problems than we see
currently.

Last but not least was the movement iIn SB 211 to amend Title
9 860.010 abolishing rule £2 attorney"s fees. This effort makes
absolutely no sense if we want Alaska®"s civil jJustice system to
fairly compensate people who are damaged. IT 1 owe the bank a
debt and they have to incur substantial costs and attorney"s fees
to attempt to collect that debt which I have agreed to pay they
ought to be paid their reasonable collection costs. That is what
Rule 82 does. Not only inpersonal injury cases but also in
breach of contract actionsand all other civil disputes.

The existence of Rule82 deters many plaintiffs from pursu-
ing claims which are weak or non-meritorious. They simply do not
want to take a chance that they will lose and then have to pay
the other side®"s costs and attorney®s fees. Without Rule 82 they
would have no risk and there would be no reason for them not to
pursue any lawsuit that has a colorable chance of surviving. By
the same token a defendant either an iInsurance company or an
individual 1s going to be more willing to resolve the case out of
court if he knows that he is going to lose in court and If he
knows that he will have to pay Rule 82 attorney®s fees.
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I would point out that in Federal Court attorney®s fees are
only awarded under certain specific statutes. In the case
described above regarding my client who was hit by the 747, the
trial Judge denied my request for attorney®s fees because Judge
Holland does not believe that the law permits him to make such an
award. It is my firm conviction that the United States would
have made a more reasonable settlement offer and would have
avoided trial in that case if they had known that an additional
award for attorney"s fees would be imposed against them. As it
is the government had no threat of attorney®"s fees being awarded
against them hanging over their head and accordingly they have
acted with utter disregard for my clients®™ rights. Also punitive
damages may not be awarded against either the Federal government
or the State government. Therefore, the attorney®s representing
governmental entities could act iIn the most irresponsible manner
imaginable.

In summary 1 would like to reiterate some of the following
points. First, there is simply no evidence that making the
changes described in SB 211 which will seriously impact the
rights of individuals who suffer injuries will provide the rest
of us with any relief In insurance rates. IT there* was reliable
evidence of this fact then there might be some justification for
the sacrificing of the rights of iInjured for the good of the rest
of us. But there simply is no such evidence and there will not
be any such evidence until the laws regulating the insurance
industry are changed requiring accurate reporting of losses,
earnings, claims and other iInformation. Second, it is appalling
that a civilized society would change the law that gives full
monetary recovery to people who have suffered horrendous injuries
while not making any change to the law which though effecting a
greater number of people, effects people who have less signifi-
cant injuries. That 1is the legislative equivalent of the robber
who steals the purse of the rape victim. The act amending joint
and several liability to just several liability will be known as
the 1988 attorney®s welfare act because it will create more
employment for attorney®s than any legislation enacted in modern
times. Last but not least, the abolition of Rule 82 attorney®s
fees will result in more litigation, fewer settlements and less

money ending up in the pockets of victims_with more endin% u? in
the pockets of the defense attorneys. This legislature should

leave well enough alone; it should leave the 1986 tort reform act
in place without amendments until we can see what effects that

has had.

Yours very trulj

Elliott T. Dennis



Anchorage, Alaska 99508
February 5, 1988

Dear Senator:

We all agree the system is not working. We all agree too much
money 1is spent to keep the present system. But a wrong doesn"t
make a right! Things that need to be changedshould equally be
done for the good of all and not the good of some. Injustices
have to stop. For by whatever name they are called they do exist
and are causing a lot to hurt. I for one would like to see costs
down but not at the expense of theworker and family. They are
the real victims. The .insurance raises premiums, the employer
pays, but what does the worker do when he 1is injured, unable to
work or make wages that are not able to put food on the table?
It is well and good to say that people are using the system for
monetary gain, but lets be sensible, who stands to gain by all of
this, surely not the injured worker. IT you really check claims
you will see that most of the money goes to the doctor,
rehabilitation, therapy anddefense attorney. Only after people
can*t afford to have to hold outany longerthey submit and
accept too soon and settle. I know of many of such cases.

It is a known fact that doctors are being i1nfluenced prior to
doing an IME requested by defense attorneys. They are told what
they want to haar and some doctors very unprofessionally comply
even at the point of asking such questions as how much money the
injured workers®"™ spouse makes, why are they doing this (meaning
going to hearing). Vocational Rehabilitation doesn"t help. They
go through the motions but they know there is no industry or job
that will employ injured workers with limitations. They collect
all that is iIn the kitty and more and after harrassment, lies,
etc., they throw you to the wolves. As for theword stress, you
can be sure that by the time they get throughwith you if you
were a normal,unstressed person, you aren"t after they are
finished. Some doctors treat us like criminalsand by the time
vocational rehabilitation gets through with y ouwe are nothing.
But that®"s OK with them. They can blame stress that may have
been pre-existing and try to get away from the main 1issue that
you are 1injured. You are not OK and will never be again. Your
life has changed and i1t is easy for those who are not 1iIn your
shoes to say forget the continuous harassmer-. The 1njured
worker has trouble getting an attorney when by aw they only get
10% on top of the benefit awarded. Thus very ew attorneys who
are willing to stay in workers®™ compensation cases because there
is little money in it but the defense attorney have the right to



set fees and they can afford to spend unlimited amounts to find
reasons as to why claimants shouldn®"treceive the money due him

or her even after proof of injury. IME*s only serve for the
purpose of finding a willing doctor tolie or twist the truth and
we have quite a few in this town thatare doing just that. If

this situcLion exists now it can only worsen by giving insurance
carriers power without repercussion when mistakes are made
deliberately. It is ironic that insurance companies want to take
steps to stop doctor shopping by workers, TfTor the reverse is
true. IME"s are intended for just that and injured workers are
usually being sent to them even after medical proof on
disability. In my particular case the doctor®s deposition iIn my
favor | ended up paying for $660 for wasn®"t even introduced.

I go on with life for me it will never be the same. I have lost
6~ years of my Qlife, the years when 1 should have been the
happiest. I feel like an old lady already unable to do the
things 1 like. All they can say 1is chronic pain - Give me a
breakl Why would 1 want to not work? The money I get now isn"t
even enough to go out to dinner or pay for the help in my house
that 1 need. I was a very happy energetic person before. I
enjoyed work and independence. I have nothing to gain from this
except misery. I would gladly give you the $35.00 a a week if 1
could gain my health back.

Sincerely,

RENE BALES



Senator Tim Kelly, Chairman
& Members of che Senate
Labor & Commerce Committee

Representative Dave Donley, Chairman
& Members of the House
Labor £ Commerce Committee

\Y

As a service industry we are very labor intensive and very sensitive to
the cost of maintaining that labor.

During 1985 our WorkersCompensation premium costs were $
548_27/employee; by 1987 this had risen to $ 840.83/employee and now is
projected to be $ 1115.43/euployee for 1988. This represents an
enormous increase of over 103% in just four years and represents a
considerable real dollar increase in our expenses when applied to our
165 employee labor force.

In a memorandum, dated October 22, 1987 prepared by Don Koch, a Special
Deputy for the Alaskan Division of Insurance, the following statement
was made:

"Recently, 1 had occasion to look at losses isolated from
the premium and | had a bit of a shock. 1In1983 worker"scompensation
losses were $70,678,000; in 1984, they were$89,789,000; in 1985 they
were $124,447,000; and in 1986 they were $150,294,000. That is more
than doubled in a four year period and with a decreasing payroll base to
boot.""

In analyzing our claims during recent years 1 am of the belief that
somewhere between 30 & 40% of the claims are the result of problems that
are not directly caused or occasioned by employment. Bursitis,
rheumatoid arthritis, osteoarthritis, hypertension, depression, coronary
heart disease and even hemorrhoids are but some of the many pre-existing
conditions that can result in a worker"s compensation claim.

While it is unfortunate that individuals have to suffer with these and
other disabling diseases, aliments and infirmities, It must be
recognized that many of these and other ailments and infirmities are
related to diseases, ageing, diet and other environmental factors other
than those of employment in and of itself.

The original purpose of the worker compensation law was to insure a
speedy and humanitarian remedy for injured workers. The key phrase here
is "injured workers'™ not those with diseases, ailments and infirmities
that are not directly or substantially caused or occasioned by

715 West Fireweed Lane = Anchorage, Alaska 99503 = (07) 2654800
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employment and certainly not those that were in existence prior to

employment.

Therefore, 1 would propose that the following addition to AS 23.30.120
(insert between line 4 and 5 on page 16) be made by the Legislature:

"(@(GB) The injury, illness, infirmity or ailment was,
wholly or substantially, directly caused as a result of employment.
Further, that, the injury, illness, infirmity or ailment was not a pre-
existing condition."

It is my belief that this one single action will have a far greater
impact on premium reduction than any other single action. It certainly
leaves intact the basic purpose of the law which is to insure a speedy
and humanitarian remedy for injured workers.

It is imperative that the employers in this State receive some Statutory
relief and that Alaskan Jobs be protected, therefore,if the legislature
does not agree with the wisdom of my proposed change then 1 prey that at
the very least SB 322 and HB 352, which represent an unusual alliance of
both labor and management, will be passed, thereby helping to aid all
the citizens of our Great State along the road of economic recovery.

Thank you,

m C ZL'K O
Tim R Crawford,
General Manager
Alaska Cleaners
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To: All Legislators, in the State of Alaska

In responce to Senate Bill No. 332 before the Labor & Commerce
\

and Judiciary Cbmmittee:

It seems to be a collective opinion among suppliers, subcontractors,

and general contractors that the adoption of this bill would be detrimental

to sound business practices and in direct opposition to responsible legis-

lation. Please consider the following:

1) Liens are not placed on a construction project until
all other avenues of payment collection has been
exhausted and payment promises have not been kept.

a) we know that iIf a lien is placed against
a project that we may never work for that
builder again

b) it is time-consuming and costly to place a lien
on the project in the first place

2) Some of us have had promises of payment within 7-10 days
from an aggressive approach in our collection efforts,
only to find out that we had given them enough time to
transfer from a construction loan to a long-term loan.

a) a lien on property in long-term financing means nothing

until the property sells again, and we know that may take

1 to 20years until we get our money.

b) without civil court action, the builder who failed to pav

construction costs is removed from responsibility.

Cc) the bank is also removed from responsibility, even
though they were expected to insure that all monic:.
in the construction loan were spent for that puropse.

d) the bank should make sure that there is no chance of a
lien before long-term financing is considered.

The result of current laws has left the buyer and the subcontractor
alone (without court action) to settle any problems resulting from the
failure of the bank to verify that all involved in the construction
project were paid and they are offering a lien-free building.

Your legislation No. 332 is going in the wrong direction since it
supports those who do not pay their bills in a timely manner, and would
give tien additional time to avoid their responsibility. (SUE /2 ABOVE)

Again, we only lienas a last resort and this irresponsible legis-

lation will force all ofus to file an intent to lien before the work

actually commences (which we can"t do unless the builder also owns the land,

which is not always the case).



May | suggest some responsible legislation? | feel that the State
of Alaska would be acting responsible if there were legislation requiring
all lending institutions to receive a lien clearance from all construction
participants upon completion and final payment for their charges on that
project, before any long-term financing is completed.

~a) thi™ would prevent the person(s) receiving the construction
funds from using it for other purposes.

b) this would insure the buyer(s) that the project would not be
liened at a later date, (how they, theoretically, can receive
a guarenteed title policy -lien free- dated "July 1, 1988"
and then receive notice that on "July 2, 1988" a lien was
filed since the construction costs for the project had not
been paid; leaving no recorse except through legal channels)

c) this would keep the lending institutions, the builder, the
subcontractor, the supplier, and the new owner all in a position
to settle any differences; rather than, as stated previously,
relieving the bank and builder from any responsibility (these
two should have had responsible control of the construction
funds in the first place)

Again, it would seem like such a simple solution to require the bank
to have signed lien releases from all contractors, subcontractors, and
suppliers before transfering from a construction loan to a permanent,
long-term loan.

1 would also recommend that on the lean release form, all contractors
and subcontractors be completely identified iIn order to verify they are
dully licensed, bonded, and insured as per State requirements. They way
it is now, there is no better way to enforce your own past legislation.

My opinion, which is shared by many others, is that the State is
irresponsible in these areas. | would be happy to face any committee
with this charge, as it is based upon 13 years as a subcontractor in
Alaska.

I will maintain a complete record of all of your personal responses
to me about chis matter, and, although there are a great number of people
involved in the construction trade in Alaska, 1| will do my best to forward
your information and comments to them. This will let us know who we feel
is working for us and which of you oppose us.

I would rather feel that my suggested legislation will increase
responsibility, confidence, better construction and communication by
meeting the needs of all Alaskans.

Please be interested enough to respond and express your opinion,

m con.

P.O. Box 83770
Fairbanks, Alaska 99708
David J."Tid



Will you Please consider sponsoring legislation to address the
following:

1 feel that the state is inconsistent when they legislate Jaws that
plumbers and electricians be tested and licensed as craftsmen, but do not
verify that when Alggka lloifsing monies are spent that the work is actually
being preformed by those fully qualified craftsmen, as the state mandates.

Many times an individual who receives a construction loan and hires out
o.r preforms the work themselves, are doing substandard work (because they just
are not qualified, as mandated by the state). They then sell the new house
and its construction problems to some poor individual, who thought that since
the Alaska Housing had provided the funds, they had a quality built dwelling.
Your present legislation doesn"t protect the unsuspecting buver. Your state
inspectors will tell you that new buildings have safety violations and main-
tenance problems built in. Let’s close the loop holes.

Legislate laws that would require all lending institutions to insure that
at least the electrical and plumbing installations were performed by state
mandated licensed plumbers and electricians (espically when using state monies).
If you feel that the owner has a right to do all the work himself, then require
him to have a craftsman inspect his work and sign their approval in case the
property is sold at a future time. Or, you could increase your current number
of state electrical and plumbing inspectors and staff and require they inspect
before the bank or lending institution closes the construction loan. This makes
sure that the buyer gets what he believes he is getting, from relying on the
state requirements.

Someone, other than the new buyer, should be held responsible for poor
construction. It should not be a buyer-beware purchase, but a transaction with
responsibility for all parties concerned. Let"s protect everyone.

Your present mandate, that plumbers and electricians be licensed, is really
only holding the ones that are fulfilling all state requirements responsible. Tn
the meantime, at least half of the work performed outside of the city limits
performedA”ess than qualified craftsmen. vOu may check with the state plumbing
and electrical inspectors to verify this point.

I feel that you should repeal the licensing OR fully enforce it by closing
all loop holes. As noted, currently you basically target only licensed crafts-
men. This 1is because you don®"t have the banks and lending institutions helping
you hold responsible the unknowns who are not registered.

1 would bet that every legally licensed plumbing company in Alaska has been
called into a new home to correct the problems created by unlicensed craftsmen
in the past two years. Let"s hold those unlicensed people responsible for the
problems they create for the new home owner. The only way you would be able to
do this is to enforce your own mandate, having that craftsman on record.

Will you please write me whether or not you have decided to create such
legislation on this matter. |1 also would like you to include all your thoughts

ai.d comments (pro and con).



February 2, 1988

Dear Senators and House Members:

This letter references the proposed new Workman®s Compensation Bill
(Senate Bill No. 322 and House Bill No. 352). After attending the recent
teleconference hearings and testifying before the committee at the public
hearing held iIn Anchorage on January 29, 1 decided to send each of you a
copy of my speech.

I amn not a public speaker, nor am 1 a politician. 1 am an injured worker
who has been through some of the bad faith methods the insurance company
practices. This bill made me so mad that 1| recently registered to vote
and have joined a group that will campaign against anyone who votes for
the bill as is.

The proposed bill has been tailored to benefit insurance companies and
employers, while the employee is often left in the cold. 1 feel you were
elected to serve as the people®s voice and to represent the public
interest, not the concerns of big money. 1 am asking for your support
in ensuring that worker®s needs will be met.

In closing, please feel free to call me if you have any questions or feel
I am off base in my statements. If you have already decided to vote
against this bill, please disregard this letter. In any case, thank you
for your time.

Rodney Joe Fults™”

6311 Debarr Road, #124
Anchorage, Alaska 99504
(907) 333-2576



Hello. My name is Rodhey Fults and I am speaking as an injured worker
that knows the Workman®s Compensation System. I1"ve been through it...
The reason 1 got involved with this bill? | read this in the paper...

**-y-ka
Vyo**tfvComp comm ItU # has o ffka f,
TATVorkir,» Compensatioo Com mittee of AIAikftla *
«it*tawlde cm ploym \gjianuation; has openeda , '
AMwadquartus office In Aoehorafe. According to a:*; *.1
~NspoJcannah ofthe froup’, WCCA’i majorgoalisthe"lV
l«vicon ofworkenrpompensatioa statutes to lower
AnrurazKccoctswhilebetterserving Injured *

A7 Jrh*_phcne numberis 248-7630.  *e

Well, 1 went to the Legislative Affairs Building, got a copy of the bill,
and read it when 1 got back to my truck. After 1 read it, 1 got out of
the truck and walked back to see if 1 had dropped part of the bill, because
I couldn®t find the part that "better served the worker.*

FIRST OF ALL, 1 would like to comment on the part that states 'the board *
poses the greatest possible authority in the exercise of its fact finding , U OV
responsibilities and that the board®"s decisions be conclusive if sup- Vv

ported by any evidence.” This means you can"t take it to the courts if ?.><K |
you feel you"ve been wronged. The words 'any evidence" could mean "wrong 1 ~
evidence" or "bad evidence." This is a clear violation of the 14th Ihj" Gl
Amendment of our constitutional rights.._the right to due process. What"s -

wrong with the WCCA? Don"t they have any faith in the Alaska Court ~
System? They trust twelve board members but not twelve honest people and

a judge? 1 feel this gives the Comp Board too much power. We need a check
and balance system.

SECOND. ..the part of the bill that states changes of benefits according 2V
to what state you live in...1 believe this will encourage out-of-state
hiring, especially for self-insured companies. It would be cheaper if »d

you had a job going and some worker from Mississippi was injured than if
an Alaskan worker was injured. Alaskans would be discriminated against
more than they are now. [Imagine living in Anchorage and having to get a
post office box in Seattle so you could get a job in Alaska. ..

THIRD...The Independent Medical Exam...This bill talks about cutting

medical cost, yet at the request of the insurance company an injured / J-
worker must go to a doctor, hand picked by the insurance company, for an /0
exam. This doctor is paid very well--$500 to $1,000 for 30 to 45 minutes. )

IT the doctor doesn®"t give the report the insurance company wants, they
discontinue future use of this doctor for Independent Medical Examina-
tions. If he gives them the report they want to hear, they"ve found
themselves a "new friend.” As a normal doctor visit only averages $50.00,
I feel this should be looked at as a bad faith method.

FOURTH. . .Litigation..._Litigation is brought on by the insurance company®s
lawyers to try and get out of the responsibility, not the injured worker
trying to get on workers compensation. Defense lawyers are paid two to
three times the amount the lawyer for the injured worker receives. Law-
yvers fTees for the injured worker have to be okayed by the Comp Board.
If they are not okayed, they will not be paid. The defense lawyers, on
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the other hand, do not have to be okayed and they can make up any excuse
to litigate a case— literally 'starving out” the injured worker in the
process. This should be changed to where all lawyers fees need to obtain
approval from Board. This needless waste of money should be stopped.

FIFTH...1 would like to see a breakdown iIn cost. What are the litigation
costs listed under? Rehabilitation? Medical? Wages? |1 also feel that
before anyone votes on this bill, insurance companies should show their
profit margins for last two years as premiums have gone up 40 to 60% in
that period. A lot of costs seem to be hidden or not monitored. As one
committee member said in the public hearings in Juneau last week..."they
have a difficult time getting that information.” If only 30 cents of
$1.00 goes to the injured worker, 1 think we should know exactly where
the rest goes...

SIXTH. ..The subject of a Rehabilitation Special ist.. _.They want to cutO

cost, but yet they speak of hiring more people through the State. This

would not only give one person too much power over another person®s pfl&C-A

future, but would also add cost to the State. I feel rehabilitation / J

should be a voluntary program. This certainly needs to be re-examined.

SEVENTH. . .Cooperation. ..If you don"t cooperate with the Rehabilitation

Specialist you lose your benefits. That means if you don"t agree witho

what they say about your future, you“"re screwed. IT you don*"t attend

designated programs, your benefits stop. Does this mean if a person gets / 3

the flu and misses a week of school, they"re out of the program? These
things are worded too vaguely. It leaves too many loopholes that are not
to the iInjured worker®s advantage.

EIGHTH. . .Requires the most recent employer to make the compensation pay-
ments if there is a dispute of liability. This should not even be iIn this
bill. There is already a law that covers the "last injurious exposure'.
All this would do is.discourage anyone from hiring you if you"ve ever been
injured before.

NINTH. _.Section 9 deals with a "written plan for continuing medical
treatmehtll within"seven days of tregtment From your attending physician.
I don"t know about you, but I"m not a damn car going to the body shop for
an estimate. Doctors don"t always know what you®"re going to need in a
week .

TENTH...l don"t agree with this bill, but 1 do agree with a maximum of
$700.00 per week. I don*"t know many workers who can"t make it on that
amount.

In sutmary, [1"ve listened to several people in Juneau stand up and beg
for the legislature to pass this bill "as is" because the WCCA worked so
hard putting it together. Hard work isn"t the issue here. Jesse James
worked hard, but that doesn®"t make what he did right. 1"ve also heard
Workman®s Comp referred to as a runaway train. You don®"t stop a runaway
train by shooting the passengers.

Next time the WCCA decides to write a bill of this nature, 1 hope they
talk to the workers and ask for their input.

N
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Anchor Point, AK 99556-9702
Tel: 907 235-7473

31 January 1988

Senator Tim Kelly
P. 0. Box V
Juneau, AK 99811

Dear Tim:

Thanks for your letter of January 27th pertaining to committee
hearings on the Workers® Compensation Reform questionnaire.

I will try to attend the Committee hearing iIn Anchorage on
February 12th.

The fact that only 307. of funds appropriated for workers-
compensation actually reaches the injured workers does not surprise
me too much. I believe this can be improved.

May 1 cite one improvement made in New York City. Originally,
relief checks were mailed to recipients at their New York City
addresses. The procedure in New York was changed, and recipients
were required to call in person for their checks. The number of
recipients dropped by more than 127.. Many no longer lived iIn New
York but had moved to Florida, to Hawaii and elsewhere.

If feasible, 1 would like to discuss this with you or someone on
your staff at the Legislative Office in Anchorage in mid-afternoon of
11 February. In anticipation of this, please send me a copy of the
Quest ionnaire.

Sincerely,
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Benjamin B. Talley

Brio.C&n.U. S_Army ,Retired
Star Route Box GOO
Anchor Point,AK 99556
(Q07) 235-7473

10 February 1980

COMMENTS OF B. B. TALLEY, BG, USA (RET)
ON WORKERS1 COMPENSATION REFORM
FOR HEARING BY ALASKA LEGISLATURE
SENATE & HOUSE LABOR & COMMERCE COMMITTEE
February 12th, 1988

These comments are based on my own experience during the period
I was respnsible for spending $350,000,000 on military construction
in Alaska during WWIl, and more than $1 billion on military and civil
works for the Corps of Engineers while District Engineer at
Huntington, West Virginia and at Louisville, Kentucky, as Division
Engineer, North Pacific Division, New York, and Mediterranean
Division, Nouasseur Air Base, Casa Blanca, Morocco.

It is not too surprising that only thirty cents of each dollar
appropriated for Workers®™ Compensation reaches the injured workmen.
I am not familiar with the details of the Workers®™ Compensation
legislation, but | accept the fact it was enacted in good faith and
with the best of intentions.

Then, why has it gotten out of hand? There may be many
reasons. The more likely will be discussed.

The fTirst i1s a spirit of laissez-faire; meaning, among other
things, non-influence in matters of economics and business, or, more
simply, "Don"t rock the boat.'" Over a period of time, these can
result in a situation such as the Reform Questionnaire 1is endeavoring
to correct.

Also: there 1is the question of politics, which 1 will comment
on from what two of us were told in 1946 by then Governor Gates of
Indiana. The official from Washington who was with me said to the

Governor: "Then, there"s the question of politics.” The Governor
replied, "It is my experience that the best politics is "Good
Government®."

In each organization of which 1 was in charge, I had a
comptroller who was a watchdog over expenditures and the efficiency
of operations. My door was always open to him, and I listened to his

comments and recommendations.
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Here are some of the results.

In Alaska, our ™"overhead"™ for operations by civilians was
approximately 5%.

In the Mediterranean Division, 1 refused to accept approximately
124 pickup trucks which had been ordered from ™available

funds.” Also, when the U.S. was given responsibility for heavy
construction by their respective governments in lran and
Pakistan, initial cadres of personnel for Corps of Engineer
Engineer Districts at Tehran, Iran, and Karachi, Pakistan, came
from "available™ personnel in Morocco, together with the trucks

mentioned above.

In North Atlantic Division, New York, after WWIl, when we were
demobilizing, we received a quarterly personnel ceiling showing
our future authorized quarterly strength. When the first
ceiling came, the comptroller told me we were already below that
ceiling. We stayed below it in succeeding quarters without a
"RIF". We met it by normal attrition and a reshuffling of
personnel.

The problems of handling Workers® Compensation are different
from those mentioned, but the principle is the same. It Is based on
the will to do what 1is required to accomplish the necessary result.

New York City had a similar problem. Relief rolls were
exhorbitant. Relief checks were sent through the mail. This was
changed by requiring the recipient to call 1iIn person for his or her
check. Relief payments dropped by about 12%. Many no longer lived
ir New York, and checks were being forwarded by the Postal Service.
MFiny were sent to Florida, California and Hawaii.

Now, what to do about the workmen who have left Alaska?

It may be possible for the State to examine the Federal income
tax returns of recipients of disability compensation, or to ask the
individual recipient to furnish a copy of the return. The returns
would show whether wages are being received for work done by the
recipient of the workers®" compensation. The return would also show
the address which the recipient used for tax purposes. The legality
of obtaining returns from the federal government should bt
invest igated.

The question of continuation of payment of disability
compensation at Alaska rates for those who have left the state can, |1
believe, be handled equitably.

Residents of Alaska who are eligible for the LongevityBonus
must apply for it each month. IT they are out of the stateformore
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than one month, they do not receive the Bonus payment for the period
they are absent. If they are out of the state for more than three
months, they are disqualified for payments until they are again
residents for one year. Also, checks cannot be forwarded from the
Alaska address to which they are sent.

An analogous solution can be applied to the payment of workers®
compensation, either by eliminating payment to those whose income as
shown by data on their income tax return shows they are employed and
are no longer dependent on workers® compensation for their
livelihood, or it can be reduced to compensation at rates similar to
those in the locale where they are living.
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John J. Breyer
P.O. Box 141845
Anchorage, ftk 99514

Senator Tim Kelly

Senate Labor & Commerce Committee
P. 0. Box V

Juneslii, flK 99811

Dear Senator Kelly:

I have enclosed the Workers” Compensation Reform Survey and
am also including some additional comments that 1 believe
you will Tfir.d helpful.

Not all, but most, unions and employers turn their backs on
their injured workers and those workers are left to fend for

themselves. I believe the unions and employers should work
more in conjunction with the State 1in retraining the iInjured
worker. IT this 1s not possible, then the injured worker

should be trained in a new field.

The amount of workers” compensation benefit should not be

reduced. The benefit is based on the iInjured workers” past
wages and, iIn many cases, is far lower than they were making
when they were actively employed. Neither should the

injured worker be penalised for moving outside for
retraining as tnis could be the only way he can keep his
head above water.

ft year should be enough time before the worker is determined
to be permanently disabled depending on the injury suffered
and the amount of time anything medical has been done.

I believe that one of the main reasons costs are getting out
of hand 1is not the benefit being paid the iInjured worker but
all the people iInvolved iIn the administration of his case,
i.e. rehab counselors, adjusters, IME doctors. The private
rehabilitation counselor should be replaced with a State
rehabilitation counselor who could perform the same function
of the private counselor at a much lesser expense.

Injured workers dot. Id not be limited to just one doctor.
The claimants should te allowed to be treated by a physician
that they have confidence in and feel comfortable with. The
insurance adjusters have a group of doctors that they use.
These doctors will almost always come up with an IME report
that will contradict the claimant’s treating physician. I
know of one doctor in Anchorage who testified in court that
he makes $60 to 80,000 a vyear, just from the work he
performs for the insurance adjusters. How can this opinion
not be biased?



ld place a limit on the rehabilitation program could be very
discriminating. It 1is much easier to retrain someone who
was making $7.00 an hour and is 24 years old versus someone
who made $20.00 an hour and had 20 years work experience in

one Tield. The worker who was earning more at the time of
injury would need training that would restore him to
something close to his former earning capacity. To limit

the voc-rehab plan to two years with a cap of $10,000 would
be very unfair and in many cases placing a limit on retraining
programs would [limit those programs to only low paying
posit ions.

IT total temporary disability were limited to two years, |1
believe the adjuster®™ would drag his feet until the two year"s
were almost up and then dump the worker without any
retraining being given. Temporary partial disability should
not start being paid until the worker has been retrained and
back to work, if that 1iIs the case.

The adjuster should be restricted as far as his reasons for

cutting off benefits to an injured worker. When you are on
workers” compensation the harshest thing you deal witn,
aside from vyour iInjury, 1is the uncertainity. Not knowing
whether the adjuster has decided that this was the week to
cut you off without having any legitimate reason.
I agree that the system needs to be overhauled. The
inequities that are present iIn the system are both unfair to
the worker and very costly to the employers. The real
problem, as I view it, 1is all the other persons who make a

living off the iInjured worker’s claim, 1.e. adjusters, rehab
counselors, doctor"s who give IMEs.

I believe that within the statutes there should be
guidelines set down that all parties would have to abide by.
(When the worker is able to start retraining, deciding on
the voc-rehab plan,etc.)

ftt the present time, the iInjured worker 1is in the weaker
position compared to the adjuster who seems to have all the
control and, in many cases, uses it unmercifully.



P.O. BOX 671011

CHUGIAK, ALASKA
99567

January 20, 1988
Senator Tim Kelly

This letter is iIn response to your questionalre concerning
workers compensation.

My Ffirst iImpression is one of anger in light of the limited
structure of this questionaire, and the disregard it shows for professional
opinion and comment.

My feeling is that you have not pursued the iInsurance carriers
for the reasons causing these rate increases. Should you this with
dedication 1 feel you will find gross missmanagement of their funds and
a feeling that the easy way to cover their losses Is to raise rates and
cut services.

I have never fTiled a claim for injuries with workers comp, but
I do work heavy construction and oil field service where the possibility
of major injury is always a mis step away. Also you must consider the
lesser revenue causes these companies to make cuts in safety practices;
even though no one wants to admit to itj neverthe less it is the real
situation and will continue to get worse as time goes by.

Before you set out to penalize the working people of ALASKA
for trying to earn an honest living , please reflect on the cost of
babysitting the criminal element you so readily protect . Also consider
the amount of money this state controls but offers no kind of health
insurance TfTor the people, or partnership proposal to address this problem.

Also consider that working people already pay for 3 health
coverages, Medicare, medicaid,Veterans and then we pay for our own with-
-out the benefit of tax relief until we spend at least 7% of our income.

In summary 1 hope you and your committee will reflect on the
fact that you represent the people that voted foryou to represent them...

Companies and Insurance agencies do not vote.

THANK YOU



Dear Senators and House Members:

This letter is in regard to House Bill 352 which proposed changes in the
Workers® Compensation law. On page one of this proposal at line 14-15, it
states ''The legislature declares that the Workers®™ compensation laws must not
be construed by the courts iIn favor of any party.” This part denies the
worker to take any dispute to the courts. Has the legislature found our

courts wanting or needing.

Page 6, line 5, part E states '"an employee is not eligible for re-employment
benefits 1" (see part 2 line 11) the employer has been previously rehabili-
tated In a former workman®s comp claim and returned towork in the same or
similar occupation in terms of physical demands.” My question is, if the
injury is clearly a new injury, why do you not want to give theinjured worker
his right to re-employment benefits or have youguys decided to have this as a

once-in-a-lifetime benefit. What a sorry commerce Kkissing plan.

Page 7, line 14-19 - If an employee is in the re-employment part of workmen®s
compensation, an employee will be considered non-cooperative if he fails to
maintain average grades (C) in any schooling they propose, and if you don"t
maintain an average C grade, you are history. Any one who can see through a
ladder can see that this new piece of legislation is definitely not for your
average worker. IT the average construction hand could hold down average

graded (C), or better, he darn sure would not be a blue-collar worker.

Page 9, line 4-6, the cost of the re-employment planincurred under this
section shall bethe responsibility of the employer, but may not exceed
$10,000. It will take a lot more than $10,000 to re-employ aman physically

incapacitated, especially if a limb 1is missing.

As the law states, a person doesn"t even have to have a degree to be a reha-

bilitation specialist. | believe they should.



Page 9, line 26, your definition of "employability” is an amazing snow-job
designed to dump the worker off workmen®s comp. You are awareof this and |

plan to make the workers and voters in my voting districtaware of this iIn the
next election. Rest assured of this fact.l will also organize other voters

in other districts come next election.

Page 10, line 6, if you are iInjured and on workman"s compensation and a job in
Timbuktu is available, you must take that job - 3,000 miles from home, family,
friends, future union benefits, relatives, possessions, or whatever, or you
are off workman®s compensation. If by now you have discovered I an mad — —-

you are right!

Page 12, line 7-9, this next one really blows my mind. The bill states '‘the
employee may not make more than one change in the employee"s choice of attend-
ing physician without the written consent of the employer." The iInjured
worker has never been the one who is doctor shopping. It has always been the
insurance companies who search (doctor shop) for a doctor who will give them a
favorable report or diagnosis and the insurance companies pay well, and I mean
well if this new found prostitute will examine you and report back with the
right words. They are paid $700 to $900 for a 45-minute exam of the injured
worker, and if they don"t give the insurance company the right report about
the injured worker, they are no longer used by the insurance company for

independent medical exams. They then are back into honest medicine.

You may not know it, but there are only a few (10 or 12) doctors in town who
will prostitute themselves and these are used a lot by iInsurance companies.
Most doctors will give an honest IME, but that is not what the insurance

company wants.

Scenario: A man is injured and is sent to town and is usually coerced into
seeing the company®"s doctor or the one recommended by the insurance company.
Then he can make only one more change and then must get permission from his
past employer (who by now is mad cause this man got hurt) and will not get
their permission and must stay with his second choice irregardless of the

doctor®s field of expertise and specialties.



You are either ignorant or you think the voters are ignorant if you think we
will take this piece of legislation as is. Your opinion of the general public
must be at a new low if you think we believe this new law is for the injured

worker. Don®"t forget who you are supposed to represent.

Page 13, line 8-9. “The initial treatment plan may not include more than 20
visits in the first 60 days.” Why limit the visits to 20 the first 60 days
and 4 per month in the next month unless you have completely disregarded the

injured worker®s needs and rights to fair treatment.

Page 13, line 15-29, more money will be spend by the insurance company on IME
than the employees will spend on treatment. And, yet, the insurance company

is screaming that too much money is spent on doctors. What a farce!

Page 14, line 1-3, the employee must submit to "[ANY]" examination by the 10
or 12 doctors (prostitutes) or his compensation is suspended. These exams are
electro-milogram which 1is where they stick 2 inch needles into your muscles
and they turn the electricity on and see if the muscle moves, which is a
hideous thing if a person 1is afraid of being shocked. And, if needed, the
electricity can be turned up to make you do an uncontrolled dance if needed.
Usually one visit is all that is needed to get the injured worker to drop

workers compensation and find self-help.

Page 14, lines 17-22, here you have limited the injured worker to going to
doctors who are average in price for services, but no limit was put on IME
doctors. Whose side are you on anyway? All you want is average care for the

injured worker.

Page 15, line 1-13. This bill states th t if a dispute between the injured
worker®s doctor and the insurance company®s doctor (prostitute) exists, the
insurance company"s doctor will be presumed to be the correct one. My, my,
my, does our prejudice show! You are so narrow-minded and prejudice that a

gnat could sit on your nose and kick both of your eyes out.

Same page next lines, same paragraph. You have the audacity to write into

this bill these words, "a person may not seek damages from an independent



medical examiner caused by the rendering of an opinion or providing testimony
under ,this subsection, except in the event of fraud.” If IME are caught
prostituting for the insurance company with a false statement, they will plead

ignorance which doesn"t constitute fraud.

You have made it an air-tight case for the insurance company. Shame on you!
IT you had a part in making or drafting this bill, then plead ignorance it
works for the IME doctor, but don®"t vote for it.

Page 16, lines 9-11. It reads as follows: "Subject to an employer®s or
employee®s burden of proof, a finding of fact made by the board as a part of a
compensation order is conclusive if supported by any evidence.” What have you
got against the court system in Alaska? Are you afraid of judges and jury®s
decisions? Our court system may not be perfect at times, but its better than
a group of hand-picked workman®s comp board members whc are also slanted and

prejudiced in favor of big commerce and insurance companies.

Page 20, lines 21-23. “"Failure to achieve remunerative employability as
defined in AS 23.30.04(n)(7) does not, by itself, constitute permanent total
disability.” In my mind and to anyone else who has been on workman®s compen-

sation, we know what your motives are.

Jerry Brinkley

4106 Northwood
Anchorage, Alaska 99517
Phone:  248-0266



February 5, 1988

Senator Tim Kelley, Chairman

Senate Labor and Commerce Committee
Alaska State Legislature

P.O. Box V (M.S. 3100)

Juneau, Ak. 99811

Dear Senator Kelley:

Re: S.B. 322

I strongly support the recommendations of the Management/
Labor ADHOC Committee for Workers®™ Compensation Reform.

I encourage you and your fellow senators to pass S.B. 322.

Sincerely,

Karen Morris



200
Anchorage, AK 99503
(907) 564-7600

January 26, 1988

Mr . John Ringstad

Senator Tim Kelly®"s Office
Alaska State Legislature
P. 0. Box V (MS 3100)
Juneau, Alaska 99811

Dear John:

As we discussed in Juneau on January 19, 1 had asked both
Conoco and DuPont personnel who are directly involved with
Worker®s Compensation plans to review the proposed
legislative changes. I have attached copies of their
comments for your informati™™", Both reviewers have
favorable comments on the proposed legislation, the only
suggestion was that the provisions for the Review
Committee in AS23.30.095 could be better defined.

I hope this information is useful to vyou. I"m looking
forward to seeing you and Ann on my next trip to Juneau.

A. E. Hastings

cl
File: 801.25



HL: WHAT YOU SHOULD KNOW ABOUT THE PROPOSED WORKERS®
COMPENSATION LEGISLATION.

The proposed law now before the legislature came aboutas aresultofayear

long effort conducted by a statewide labor-management task force.

»

If passed, the new law would do the following:

1l Increase disability benefits for seriously injured workers.

2. Increase temporary total disability benefits for workers employed in

low paying jobs to match atleast minimum wage.

3. Provide forvoluntary rehabilitation for workers who wantto prepare for

future employment.

4. Encourage cooperation between injured workers and rehabilitation
counselors.

3. Establish minimum qualification standards for rehabilitation counselors,

and offer areferral service to workers and employers.
6. Allow physicians to charge only ‘reasonable" fees for specific services.
7. Provide for unbiased and cost effective settlements in medical disputes.

8. Encourage patients to seek quality medical care that promotes

recovery rather than dependency.

9. Require health care providers to show cause for continuous multiple
treatments. It does not, however, lim it treatment if it can be proven to

promote recovery.



10. Make it unlawful for an employer to discriminate agalmt a job applicant

who hu previously filed for worker* comp benefit*.

11. Protea worker* from lo** or delay of benefits in the event of a dispute

where an insurance carrier Is ultim ately liable.

12. Allow for the reduction of benefits for workers who relocate to an area

w ith a lower cost of living.
13. Set a standard under which stress claim* may be judged valid.

14. Allocate a greater portion of worker compensation dollars directly to

injured employees.

15. Provide for a cost effective, equitable program that provides incentives

to injured workers to return to work.

We supportthis legislation because it is fair to injured workers, cost

effective for employers and w ill save jobs in Alaska.

ANCHORAGE SCHOOL DISTRICT
ARCO

STANDARD ALASKA PRODUCTION
SCOTT WETZEL SERVICES
ALASKA AIRLINES

WESTMARK HOTELS

ALASKA TIMBER INSURANCE EXCHANGE
ANGLO ALASKA PETROLEUM
CARR-GOTTSTEIN

CIMARRON HOLDINGS
COMPREHENSIVE REHAB SERVICES
ARCTIC FOUNDATIONS. INC.
NORTHERN ADJUSTORS

ALASKA STATE MEDICAL ASSN.
ALASKA NATIONAL INSURANCE
MARKAIR

HOLLAND AMERICA

NORTHERN AIR CARGO



ALASKA STATECARGO

ALASCOM

TOTEM OCEAN TRAILER EXPRESS
ANCHORAGE REFUSE

ALASKA CLBANERS

KLUKWAN. INC

LYNDENINC

HICKEL INVESTMENT

REEVE ALEUTIAN

NATIONAL BANK OF ALASKA

GClI

DOYON DRILLING
CENTRALPLUMBING AND HEATING
SPENARD BUILDING SUPPLY
UNOCAL

ALASKA OIL MARKETERS ASSN.
ALASKA PULP CORPORATION
RAIN PROOF ROOFING

MARATHON OIL
USIBELLI COAL MINE

ALASKA STATECHAMBER OF COMMERCE
RESOURCE DEVELOPMENT COUNCIL
RG h B CONTRACTORS
MECHANICAL CONTRACTORS OF FAIRBANKS
Ah BTOOL

ACME FENCE

PACIFIC MOVERS

SAUPE ENTERPRISES

ALYESKA AIR SERVICES

SMYTH MOVING SERVICES
BAILEY'S RENT ALL

MIDAS MUFFLER

ALASKA STATE AFL-CIO

WESTERN ALASKA BUILDING AND CONSTRUCTION TRADES COUNCIL
FAIRBANKS BUILDING AND CONSTRUCTION TRADES COUNCIL
CARPENTERS LOCAL 2162

CARPENTERS LOCAL 1281

PUBLIC EMPLOYEES UNION LOCAL 71



LOCAL 341

INTERNATIONAL UNION LOCAL 942
PAINTERS AND ALLIED TRADES LOCAL 1140
PAINTERS AND ALLIED TRADES LOCAL 1335
INTERNATIONAL UNION OF OPERATING ENGINEERS LOCAL 302
UNITED TRANSPORTATION UNION LOCAL 1626
UNITED FOOD AND OOMMERC1AL WORKERS LOCAL 1496
ROOFERS AND WATBRPROOFERS LOCAL 190
TEAMSTERS UNION LOCAL 939
SHEETMETAL WORKERS LOCAL 23
FIREFIGHTERS LOCAL 1264
BRICKLAYERS LOCAL 1
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Comments on the Workers®™ ComDensation Bill HB #352
ana what is wrong with the existing laws

Source of Problems: Presently there exists a rehabilitation
orogram, however vague, 1t aoes not work well.

The reason for it is that the client becomes lose in the
paoer work between tne Rehab, firm, the empiover®s lawver
and the Department of Labor®s inability to settle disputes
cui ckly.

Several Rehab, outfits are existing iIn the Juneau area for
instance, but 1 knew one that is totally incompetent in
handling injured people. I have been a witness to one case
over two years ana have since acne research on this 1issue.
Injured oeople have special orcalems, tnsy suffer from
depression, are inclined to become alcoholics and suicidal.
Without the proper care these peoDle are not able to become
contributing members of tnis society.

The present so-called renab. program does not provide enough
training that will reempioy an injured party at a reasonable
economic oases. What does a 43 credit diploma get you?

Net much unless you win a lottery to supplement your income.

Presently 61 cases are pending for review by the Department
of Labor®s Administrator, There is only one scministrator
and it can take as long as 7 months to get a hearing. This
is unacceptable.

Employer®s attorneys play often god, doctor etc. without
recourse to the iInjured party. Some renao. outfits need
not proof any particular training or schooling to ensure
duality work, yet we let them lose on injured people, wno
are often incapable of making proper decisions because of
pain and stress. Torts against the iInjurea party are
therefore committed again without any recourse to the
injurea party. A very ead state of affairs at a nigh cost.

What to da about it?

As a witness 1 can testify to several viable means of
operation ana will cost less money and will orovide better
services for tress injured parties.

hirst of all license these rehadilitation outflts-“&cu cannot
live without them, or you could appropriate the moneys

oack to tne Department of Education, Vac.. Rehab. Without
standards of conduct vou nave nothing to measure against.

Seconalv. | would suggest that you do not use a 2 year
term for rehabilitation, some p“ople take longer tnan that.
Restrict the employer®s lawyer to use vindictive methods of
operations, operating often on the premise of falsehood



and misinformaticri.

Perhaps establish a trustee status, a Qualified iIndividual
who would serve with lit.Lie cost to the client and would
nelp as a good Samaritan to the injured party.

Employ more Administrators ro handle the cases quickly.
There should nor be a waiting period longer than one
month.

Attorney"s ought to not be allowed to make medical judgements
and oisal low medical care wnen reasonably related to the
injury.

The injured party must oe evaluated ir whole, nor in parr,
<for renabi 1itation purposes, rodv, sole ana injury. You
can"t rehabilitate an injured oarty unless you know how
ro hanole the personalirv ere.

I -feel in whole if ycu implement some of the above items
rnat you will bring me costs down arc ..t tne same time
have a tetter rehabil!itation program in effect.

If ycu neeo further information or wish ro talk to me.
I will be happy to do so.

"laria lverson
10742 Horizon Drive
luneau.. Al aska ?7?S01

Phone no. 465-2253



SECTION A.S. 23.30.095(a):

(1) DELETE underlined passage beginning page 12, line
7 through Iline 11, starting with "The employee".

RATIONALE: This passage is objectionable for
several reasons:

(a) because there is an insu fficient

d e finition of "attending physician";

(b) because there is an insu fficient
de finition of "specialist";

(c) because there is no indication of when
a physician becomes an "attending" physician
as opposed to an examining or consulting
physician; and,

(d) because there is no real indication of how
a choice of a different specialty is treated.
For instance, if employee's attending

physician is a GP and he has a broken leg
and decides that a orthopedist would be better

able to treat him, does that decision count
as a change? Or, the employee has a lower
back injury, choses to try an osteopath or a

chiropractor instead of his GP, does that
decision count as a change when he is not
merely changing from one doctor to another
but is actually seeking a different type
of treatment?

If the passage must remain in, here is a suggested
change:

The employee may not make more than one
change of attending physician within
the employee's attending physician's
specialty without the w ritten consent
of the employer.

(2) Keep language that w ill be deleted (bracketed langauge on
page 12, line 11 through Iline 13). There does not appear
to be any justification for taking away the boards
authority to make exceptions to this rule in the
appropriate cases.



In the next sentence, page 12, line
13, starting "Upon procuring" to read:

Upon procuring the services of an attending
physician, etc.

(4) Add sentence to end of present section stating:
W ith the exception of the above, no party
shall attempt to interfere with or re strict

by any means the employee's right to select
a physician of his or her choice.

SECTION A.S. 23.30.095(C):

(1) DELETE the added language (underlined and appearing
on page 13( line 2 through line 13).

RATIONALE: This passage is ill considered:
(a) because there is no de finition of what is
considered "continuing and m ultiple treatm ents"

and health care providers must necessarily guess;

(b) because there is no designation of who w ill
approve the plan and what standards w ill be
employed and upon what facts or basis the
review w ill rest;

(c) because the process of review w ill occur

simultaneously with the provision of treatment
and, according to the current language, the
health care provider must bear the financial
risk of disapproval,;

(d) because there are no provisions for amendment
of the plan should the need arise; and,
(e) because the provision imposes maximum lim its

arbitrarily .



Generally, it appears to us that these provisions w ill pro-
bably result in an increase in |litig ation and resulting costs
rather that a decrease since so much is le ft unstated.

If the reason for this amendment is to guard against unreaso-
nable or unnecessary treatment, there are already regulations in
place and the employer can, with most health care professions,
submit perceived abuses to the appropriate peer review comm it-
tees

If the reason for this provision is, as some of our members
strongly suspect, an indirect attack on C hiropractic, it is not
in fact cost e ffective and is, to say the least, discrim inatory.

SECTION A.S. 23.30.95(e);

(1) Proposed amendment deleting requirement that examining
physician be authorized to practice is inappropriate
and suspect. Therefore, bracketed section on page 13,
line 18 through Iline 19, should be retained.

How is either the Board or the employee able to rely

upon the competence of a report or examination if
there is no requirement that the physician doing the
examining be appropriately licensed? Does the

legislature really intend to require that the employee
must submit to an examination by someone who may not
be capable of meeting license requirements?

(2) The creation of a presumption of reasonableness
of requiring examinations every 30 days appears
to be irrational. It seems obvious that the

added language could easily be used by the employer
to harass an employee in cases whore either (1)

the condition is stable enough that monthly
examinations are unnecessary, and/or the examination

technique wused is painful and the Ilikelihood of
substantial changes in condition would not, in the
absence of an adversary relationship, be norm ally
considered ju stifie d . In addition, should the employee
not be able to work at his/her old job, a requirement
for monthly examinations by the former employer’s
doctor may well interfere with the ability of

the employee to secure other employment.



(3) Although there are fairly draconian, provisions
w ithin this section for employee non-cooperation,
there are no provisions for (i) advance (reasonable)
notice requirement by the employer; or, (ii) a
means by which the employee can contest the
necessity and/or reasonableness of the monthly
examinations prior to their im position.

SECTION A.S. 23.30.95(f):

DELETE (UNDERLINED) Changes.

RATIONALE: The present section, prior to amendment, |lim ited
fees charged for medical treatm ent and services to charges
that generally prevailed in the community. (See bracketed
section, page 14, lines 18 through 19). The new section
(underlined, page 14, line 20 through Iline 22) adds to the
Board's responsibility the necessity to determine whether or
not the charge, which may well be customary in the community,

is reasonable (underlined).

That being true, the phrase that the Board may regulate
fees and charges contained w ithin this section would become a
re ality since the Board would have authority under this sec-

tion to override free market considerations, including local
economics and the effects of local com petition and declare
that charges that were in fact usual and customary but, in
the Board's opinion, unreasonable.

The proposed change is actually unnecessary since nor-
mal free enterprise processes supply reasonableness of price
through market place com petition.

SECTION A.S. 23.30.99(1):

DELETE changes. AMEND CURRENT LANGUAGE.

The most offensive of the added language is contained on page
14, lines 25 through 26, which allows for an out-of-state organi-

zation to advise the Board on the appropriateness and necessity
for and costs of medical treatment of Alaskan workmen by Alaskan

physicians. A host of questions arise by this wording. I f an
out-of-state organization is appointed, how well qualified are
they to judge these issues? Could they pass the relevant Alaska
boards? Are they in fact licensed physicians/health care provi-
ders? Are they anything more than claim adjusters? How is an

out-of-state organization going to determine appropriateness of
treatm ent without recourse to examining the patient or taking
additional xrays or additional studies? why is an out-of-state
organization needed when there are peer review committees set up
w ithin the various disciplines for these purposes now?



, once again, how is an out-of-state organiza-

tion going to determine appropriate levels of costs? If for
instance, the person making the determ ination on appropriateness
of costs lives in and is fam iliar with medical costs in some
small town in Illin ois, w ill that fam iliarity influence the

advice he gives to the Board on treatment rendered in Alaska
where the cost of everything is higher?

Based upon the recommendations that are made to the Board,
the Board w ill be determining whether an employer should pay a
b ill for services that have already been rendered. Because it
has the power to approve of the withholding of payment, the
employee and the local physician in Alaska rendering treatment to
him is at a distinct disadvantage in challenging the advice of an
out-of-state organization.

If the advice is unsound, but because of economics, remains

unchallenged, the Board's decision w ill eventually begin to
influence the manner in which Alaskan physicians treat injured
workmen since their choices w ill essentially be to either adopt
an approved (but unsound) procedure or to refuse to treat the"
injured workman. A dditionally, injured employees may not seek
appropriate treatment since they might end up having to pay for
it themselves, which w ill either add to the term of the injury or
begin to increase costs of employee medical insurance plans.

We suggest the following language REPLACE Section (j):

The board may appoint a medical services review
board consisting of physicians licensed in the
state and employer and employee representatives to
assist and advise the Board in m atters involving
the costs of health care services. The medical
services advisory board shall conduct anonymous
surveys biannually to determine usual and customary
costs of treatment and procedures, and in the case

of unusual situations, may conduct special surveys
to determine usual and customary costs for tre at-
ment of procedures not normally encountered. I f
the Board shall determine that a physician or

health care provider has inappropriately or unne-
cessarily provided treatment, or has habitually and
substantially exceeded the usual and customary
charges in the community in which treatment was
rendered, the committee shall refer the matter to
the peer review committee of the health care provi-
der's discipline and advise the Board to disapprove
the charges in question.



(1) AMEND proposed language.

RATIONALE; The clear import of this section is to pro-
vide the Board with an independent source to turn to when a
dispute arises between the party's experts. Unfortunately,

the proposed section as it's presently worded does not go far
enough to insure the independence of the source.

A dditionally, it fails to guard against apples and oranges
comparisons that so often create or increase litig ation
before the Board. Finally, the proposed section creates an
inappropriate lim ited standard of review which is incon-

sistent with current diagnostic techniques.

First, in order to insure the independence of the
review, the sslection of a physician or health care provider
should be from a rotating Ilist so that there can be no

guestion as to im partiality in the selection process.

Second, both parties should have the right to object to
one selection within a reasonable time period so that
questions of bias may be minimized.

Third, the lists that are resorted to by the Board
should be kept by discipline and specialty and the selection
made should conform to the discipline or specialty of the

health care provider of the employee. Otherwise, there is
every likelihood that the Board w ill become embroiled in
jurisdictional disputes between disciplines and specialties
that w ill provide no meaningful comparison.

Fourth, lim iting the standard required to overcome the
presum ption to objective evidence deselects critical subjec-

tive findings that often times form the backbone of a valid
diagnosis.

We would suggest the following language be substituted for
the proposed language;

In the event of a medical dispute regarding deter-
m inations of causation, medical sta b ility, degree
of impairment, functional capacity, the amount and
e fficacy of the continuance of or necessity of
treatm ent, or compensability between the employee's
attending physician and the employer's medical eva-
luation, an independent medical evaluation shall be
conducted by a physician or physicians of the same



physicians licensed in the State of Alaska or the state
that treatm ent was rendered from a list established by,
w ith the aid and advice of the medical advisory board,
and maintained by the Board. Both the employee and
employer shall have the right to challenge one appoint-
ment. In the event of a challenge, the next physician
on the list w ill be appointed. The contents of the
lis t and the order of its contents shall be kept
confidential by the Board. The report of the
independent medical examiner shall be furnished

to the Board and both parties within 14 days a fter

the examination is concluded. The opinion of the
independent medical examiner shall, in the absence

of clear and convincing evidence to the contrary,

be presumed to be correct. A person may not seek
damages from an independent medical examiner caused

by the rendering of an opinion or providing testimony
under this subsection, except in the case of fraud,

m isrepresentation or gross negligence.

i SECTION A.S. 23.30.155(c):

DELETE Added language.

RATIONALE: As w ill be explained more fully when Subsection
(in) is discussed, the exception being grafted onto this sec-
tion is, in essence, gutting the penalty provisions by

allowing an employer to escape the penalties by simply per-
forming once a year m inisterial acts that have nothing to do

w ith the merits of a particular controversion, or for that
m atter, to do with a habitual practice of unjustifiably
controverting employee claim s. As a result, it is our

suggestion that the amenditory language be deleted.

| SECTION A.S. 23.30.155(m):
DELETE changes.

RATIONALE: This section as it is proposed, essentially
vacates the penalty provisions in subsection (c) by allowing
an employer to avoid penalties for failure to tim ely notify
the employee and the board of changes it unilaterally makes
to the employee's compensation, or whether or not the

employer intends to controvert at all. In essence this pro-
vision allows, on a sliding scale, an employer to escape
substantial penalties iif it performs the m inisterial acts
that, under the present and proposed statute, it must per-

i form ,



For the employee who is <caught w ithin the exception's

parameters, however, there is little re lie f. If the filin g
requirements did not incorporate notifications to the
employee and were, in fact, only m inisterial, there might be
some ju stification for the proposal, although it is not
readily apparent even in that situation. However, the
reports do require notification to the employee and, in the
absence oT receiving timely reports, the employee may w ell

make decisions that he might not should he receive a tim ely
notification that the employer was either going to contro-

vert, suspend or terminate his compensation. In essence
then, the employer is, according to this section, allowed to
escape penalties for failing to comply with the employee

notification provisions in Subsection (c).

SECTIONS A.S. 23.30.185, A.S. 23.30.200:

DELETE proposed language unless the term medical stability
is changed as noted below,

RATIONALE: O bviously, the employers and their carriers are
seeking to place a lim it upon TTD and TPD payments. However,
they are basing the proposed Ilim it upon an unre alistic and
unfair standard, "medical stability", As w ill be
demonstrated below, the definition for the term "medical
stability" is suspect,

SECTION A.S. 23.30.265 (34):

AMEND proposed language.

RATIONALE: According to the proposed language, an employee's
m edical condition is "stable" after the date that no further
objectively measurable Improvement is reasonably expected to
result from additional medical care or treatm ent. This defi-

nition has several flaws.

First, hinging a definition of medical sta b ility on
whether or not the patient w ill improve disregards situa -
tions where continued treatment is necessary to prevent a
dim inishment of medical status, or to prolong the patient's
medical status.



Second, once again the standards for masking the deter-
m ination are based solely upon objective findings when modern
diagnostic technigues used a combination of objective and
subjective techniques. As a result, the employee and all of
the physicians coming into contact with him are a rtificially
lim ited to decision making that bears no relationship to how
medical decisions are norm ally made.

SECTION ENTITLED LEGISLATIVE INTENT, SUBSECTION (b):

AMEND proposed language.

RATIONALE: in decreeing that the Board has increased powers,
there must be some authority for decision making concerning
his medical treatment le ft to the injured employee.

Therefore, there should be some provision contained w ithin

the statute that it is not the legislature's intent that the
employee's right to chose who his health care provider w ill
be w ill not be restricted unreasonably.

We suggest that the following language be added to sub-
section (b):

W ith the exception of the provisions contained
in A.S. 23.30.095(a), nothing contained

w ithin this section shall empower either the
board or any party to interfer with or
infringe wupon the employee's right to select
the type of health care and the person to pro-
vide it for the treatment of his injurie s.

Any employer or its representative that viola -
tes this section is guilty of practicing
discrim ation against the employee and subject
to the provisions of A.S. 23.30.247.



T0: SENATOR TIM KELLY

FROM: Pat Reeves, Legislative Chair
Alaska Association for Counseling and Development

In Re: Proposed Addition: p. 10, (6) REHABILITATION SPECIALIST
WORKMEN'S COMP BILL - SB322/HB352

The Alaska Association for Counseling and Development strongly
supports the inclusion of other nationally certified professionals
to be listed in SB322/HB352, p. 10 (6) as rehabilitation specialists.

You have selected only one group to be listed: certified insurance
rehabilitation specialists aka CIRS(or CIRSC). We are aware that
there are other equal or more qualified certified groups that need to

belisted in this bill. Why "determine” criteria at a future date?
The present bill reads (p.10 (6)) as follows:
"(6) "rehabilitation specialis-t"™ means a person who

is a certified insurance rehabilitation specialist
or a person who has equivalent or better qualifications
as determined under regulations adopted by the department.’

It could be surmised that the "certified insurance rehabilitation
specialists™ have been approved to provide reemployment services
and other groups have not been sanctioned.

A letter dated 12-10-87 from Eda Holt, Executive Director of the
CIRSC (CIR.S) - certified insurance rehabilitation specialist - Board
states: (copy attached)

.. .As you can see by the standards, aperson
certified as CIRS may not necessarily dovocational
counseling

ication for the "certified insurance rehabilitation

Further, the p
RS/CIRSC), page 1, clearly states: (copy attached)

ap
specialists (Cl
"The holder of the CIRS credential has demonstrated a
minimum acceptable level of knowledge pertaining to



disability compensation systems as determined by the
commission. THE CIRS DESIGNATION, IN AND OF ITSELF
HOWEVER, NEITHER IMPLIES NOR REPRESENTS THAT ITS HOLDER
POSSESSES KNOWLEDGE AND SKILLS IN A SPECIFIC DISCIPLINE
(e.g. ADMINISTRATION, COUNSELING, NURSING, VOCATIONAL
EVALUATION, WORK ADJUSTMENT, JOB PLACEMENT,) THAT MAY
BE NECESSARY TO PROVIDE REHABILITATION SERVICES TO
ELIGIBLE DISABLED INSURANCE RECIPIENTS.

Why was this certificated group (10-11 in Alaska) set up as the
standard to deliver reemployment (rehabilitation) services at

the exclusion of equal or more qualified groups? Their own
certification (as quoted above) "neither implies nor represents
that its holder possesses knowledge and skills . . . that may be
necessary to provide rehabilitation services to eligible disabled
insurance recipients.”

Ccher professionals in Alaska spend time, effort and money to
maintain higher professional credentials (national certification
status).

We request that you include the following professionals among
the groups qualified to provide reemployment services to Alaska's
injured workers:

NATIONAL CERTIFIED COUNSELORS (NCC), credentialed by
the National Board of Certified- Counselors.
Requirements for Certification: Masters Degree; Annual
Fee; Supervised Practicum; Work Experience; References;
Written four-hour examination; Annual continuing educa-
tion units to maintain professional knowledge.

AMERICAN BOARD OF VOCATIONAL EXPERTS (ABVE) - Fellow or
Diplomate status. Certificate requires Masters Degree;
Rehabilitation experience; Board Annual Review/Approval
Written four-hour examination; Fee; 14 Annual Continuing
Education Units.

Vocational Expert (VE) - Certified by U.S. Government
Health & Social Services, Social Security Division, Board
of Hearings & Appeals. Requirement: Rehabilitation
experience/training/approval and annual evaluation.
Serves at request of Administrative Law Judge for Social
Security Disability Hearings as Vocational Expert.

Your compliance with this request will be greatly appreciated by
the professional organization and by those who will be receiving
the reemployment services

Thank you for this consideration.



December 10, 1987

Dear

In response to your letter sent tothe NRA. Theletter was forwarded to me
at CRCC and C1R5C for handling.

Enclosed, please find applications for CRC and CIRSC.
Please read the eligibility standards for each process carefully.

Please send our office a copy of the Workers Compensation Law. As you can
see by the standards, a person Certified as CIRS may not necessarily
do vocational counseling.

The grandparenting, period for CIRS occurred over 18 month period, from
October, 1984 through October, 1985-three field test examinations with
3,465 applicants.

The CRC and CIRS Certifications are separateanddistinct. No, the
CIRS was not designed to replacethe CRC.

Should you desire further information, please fe?l free to contact me.

Sincerely,

Eda Holt, Executive Director
EH/pc — e

The Board is Composed of Appoinlccs from tho Following Organizations:
ACCD, ARCA, CORE. CSAVR, NANWRW, NARF, NARPPS, NRCE and NRCA.

Belly S. llcdgcrrmn, Ph.D., CRC. PRESIDENT Barbara Banks, CRC Lawrenco Warnock, CRC Ken Olson, M.A., CRC

Lex Fricdcn. VICE-PRESIDENT Ethel Briggs, CRC Wi illiam H. Graves, Ed.D., CRC Stanford Rubin, Ed.D., CRC
Lawrence J. Dencon. Ph.D., CRC. TREASURER Alan Goldstein G. Berk Lynch, Il, Ph.D., CRC Peter Griswold

Ruth While, CRC. SECRETARY Michael Willis, M.S.. CRC H. Gono McDowell, CRC

Eda Iloll. EXECUTIVE DIRECTOR Graco Gianforto, M.S., CRC David Myers



Comments on the Workers®™ Compensation Bill HB #c
and what is wrong with the existing laws

Source of Problems: Presently there exists a rehabilitation
program, however vague, it does not work well.

The reason for it is that the client becomes lost in the
paper work between the Rehab, firm, the employer®s lawyer
and the Department of Labor®s inability to settle disputes
quickly.

Several Rehab, outfits are existing in the Juneau area for
instance, but 1 know one that is totally incompetent in
handling iInjured people. I have been a witness to one case
over two years and have since done research on this Iissue.
Injured people have special problems, they suffer from
depression, are inclined to become alcoholics and suicidal.
Without the proper care these people are not able to become
contributing members of this society.

The present so-called rehab, program does not provide enough
training that will reemploy an injured party at a reasonable
economic bases. What does a 43 credit diploma get you?

Not much unless you win a lottery to supplement your Income.

Presently 6 | cases are pending for review by the Department
of Labor®s Administrator. There is only one administrator
and it can take as long as 7 months to get a hearing. This
is unacceptable.

Employer®s attorneys play often god, doctor etc. without
recourse to the injured party. Some rehab, outfits need
not proof any particular training or schooling to ensure
quality work, yet we let them lose on injured people, who
are often incapable of making proper decisions because of
pain and stress. Torts against the injured party are
therefore committed again without any recourse to the
injured party. A very sad state of affairs at a high cost.

What to do about it?

As a witness 1 can testify to several viable means of
operation and will cost less money and will provide better
services for these injured parties.

First of all license these rehabilitation outfits)&ou cannot
live without them, or you could appropriate the moneys

back to the Department of Education, Voc.. Rehab. Without
standards of conduct you have nothing to measure against.

Secondly, 1 would suggest that you do not use a 2 year
term for rehabilitation, some people take longer than that.
Restrict the employer®s lawyer to use vindictive methods of
operations, operating often on the premise of falsehood
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help as a good Samaritan to the injured party.

Employ more Administrators to handle the cases quickly.
There should not be a waiting period longer than one
month.

Attorney®"s ought to not be allowed to make medical jJudgements
and disallow medical care when reasonably related to the
injury.

The injured party must be evaluated in whole, not in part,
for rehabilitation purposes, body, sole and iInjury. You
can"t rehabilitate an injured party unless you know how
to handle the personality etc.

I feel in whole i1f you implement some of the above items
that you will bring the costs down and at the same time
have a better rehabilitation program in effect.

IT you neec fTurther information or w .sh to talk to me,
I will be happy to do so.

Maria lverson
10742 Horizon Drive
Juneau, Alaska 99801

Phone no. 465-2253



Findley & Pallenberg
Rie Valentine Building
119Sew rd Street, Suite 1

Juneau, Alaska 99801

Tliomas W. Findley H-LEmoNE 586-3811
Philip M. Pallenberg January 11, 1988 Area Code 9C7

The Honorable Tim Kelly

Chai rman,

Senate Labor and Commerce Committee
P.O. Box V

Juneau, Alaska 99811

SUBJECT: S.B. 322/H.B. 352--Proposed amendments to Alaska Work-
ers’ Compensation Act

Dear Senator Kelly:

As an attorney representing injured workers 1iIn workers” com-
pensation cases, I have viewed with interest the recent efforts
to reform the Alaska workers” compensation laws. It has long
been clear to everyone involved in the system that changes are
necessary. Costs are out of control, numerous abuses are occur-
ring on both sides of the system, and too much money 1is going to
individuals other than the most deserving injured workers. It is
even more important, however, that the rush to make those changes
does not result in a bill that deprives injured workers of basic

fairness, and does not achieve the needed savings. I have
reviewed the amendments contained iIn S.B. 322 and H.B. 352, and 1
am appalled at some of the proposed changes. Cost savings should

not be achieved at the expense of fundamental fairness.

It must be remembered that workers” compensation benefits
are not handouts. Workers” compensation was devised as a trade-
off--workers were allowed benefits, without regard to fault, to
compensate them in part for their losses resulting from on-the-
job injuries, in exchange for losing their right to sue their
employers for negligence. ITf employers are to continue to be
immune from suit, their employees have a right to receive fTair
and adequate benefits 1In return.

Clearly, the Dbill represents a great deal of effort by a

large number of people. While much of the proposal 1is a con-
structive approach to the problem, 1 feel that many of the
proposed amendments are discriminatory, unfair, or simply
unworkable .

The bill’s tone is set by 1its first section, which states
that its intent is to assure the '"quick, efficient, and pre-
dictable™ delivery of benefits. While these are worthwhile
goals, there is no mention of fairness--not only to the injured
worker, but also fairness to the employer.



The major structural changes iIn the statute are iIn the areas
of rehabilitation and computation of permanent partial disability
benefits. I will first discuss my concerns about the
rehabilitation provisions.

Although 1 have other concerns about the rehabilitation sec-
tion of the bill, 1 am most concerned about a few items. First,
under new section 041(j)(2), the injured worker 1is ineligible for
vocational rehabilitation unless he or she requests a rehabilita-
tion eligibility determination within 60 days after the injury.
This will automatically deprive many needy workers of rehabilita-
tion, since 60 days after their iInjury most employees don"t know
whether they will be able to return to their old Jjobs. Most
workers that 1 speak to are almost totally unaware of their right

to rehabilitation benefits. The average iInjured worker does not
want rehabilitation after 60 days, since he expects to return to
his previous job. It is only after the worker discovers that he

will not recover fully that rehabilitation becomes necessary.
The 60 day requirement of new section M.1(g) (2) sets a trap for
the unwary iInjured worker.

New section 041(i) defines 'noncooperation™ with rehabilita-
tion, which disqualifies the worker from further rehabilitation
benefits. The proposal needs to define noncooperation more care-
fully. This section could be interpreted to provide that an
injured worker forfeits his or her reemployment benefits if he or
she misses one meeting with the rehabilitation specialist. The
statute should contain the requirement that the noncooperation be
unreasonable. It is also not fair to deprive a worker of his or
her benefits for failure to maintain average grades. By defini-
tion, half of all students are above average, and half are below
average. It seems somewhat elitist to suppose that any student
who does not maintain average grades 1s not cooperating.

The rehabilitation section eliminates the provision iIn pre-
sent law that an employee’s ability to return to work be judged
by the availability of work iIn his or community, or the place of
work at the time of iInjury. Instead, it is judged by the exis-
tence, not availability, of work anywhere in the state. Under
this rule, a Petersburg resident who is iInjured would not be eli-
gible for rehabilitation If a job exists anywhere in the state,
whether iIn Petersburg, Anchorage, or Nome, which he is capable of
performing--regardless of whether the job is available to him.

The new statute also eliminates any payment of temporary
compensation as maintenance during rehabilitation. Employees in-
stead are expected to live on their permanent partial disability
award during rehabilitation. Maintenance would be awarded >irify
after the worker has exhausted his or her PPD award. I find it
unfair to require an employee to live off his or her permanent
partial disability settlement during the period of rehabilita-
tion.” Coupled with the changes 1In permanent partial disability
awards, this will leave many workers with no money after they
complete their rehabilitation programs. This 1is inconsistent



with the purpose of permanent partial disability, which is to
partially compensate injured workers for their permanent loss of
earning capacity.

I am very concerned about the changes in permanent partial
disability (PPD) awards. PPD is intended to be compensation for
an employee’s permanent loss of earning capacity. For the typi-
cal worker with a back injury (or any ™"unscheduled™ injury), the
existing system attempts to base compensation on actual loss of
earnings. The new statute eliminates any attempt to calculate
actual loss of earnings. Instead, the award is based on the ar-
bitrary disability ratings established in the AMA Guides to the
Evaluation of Permanent Impairment. Most physicians will agree
that the AMA Guides are a poor way of evaluating many injuries.
They are particularly arbitrary when it comes to evaluating back
injuries. The gross unfairness with this system is that the ar-
bitrary award is paid whether or not the injury affects the em-
ployee’s ability to work. A longshoreman with a 5% impairment of
his back may be unable to do his job, but he would receive an
award of $250. An attorney with a 4096 disability may be fully
able to work, but he or she would receive $96,000. While this
may meet the stated intent of '"quick, efficient and predictable”
delivery of benefits, it is far from fair--to either side.

Section 190 contains another curious provision. After the
injured worker’s impairment is rated, the rating is "adjusted"™ by
multiplying it by an "Adjustment Factor'™, ranging from zero for
impairments of 5% or less, to one for impairments of 3196 or
greater. This will result in the following payments for perma-
nent disabilities:

Impai rment Payment
596 $250
1096 $4,800
1596 $14,400
2096 $28,800
2596 $42,000
3096 $57,600
5096 $120,000

While workers with large impairment ratings will receive large
sums of money, the new schedule, for some reason, sharply dis-
counts the awards to workers with small disabilities. IT a
worker with a 596 impairment 1iIs onetenth as impaired as one with a
5096 impairment, it is not clear why the second worker should re-
ceive an award four hundred and eighty times as large. The use
of the "Adjustment Factors™ to discount small awards 1is discrimi-
natory.

It is interesting to note that, at the same time that Alaska
seems to be moving toward a purely scheduled system, the general
trend nationwide is away from such systems. This state would do
well to heed the example of other states such as Florida, which
abandoned a scheduled disability scheme when it found, according
to Professor Arthur Larson, the national authority on workers?’
compensation, that 79 percent of admi. "strative and legal time



was consumed arguing about disability ratings. I predict that,
if this section is adopted, there will be jJust as many disputes
about disability ratings as there are now about earning capacity.

Another provision of the Dbill which I find unduly harsh is
the two year limit on temporary total benefits contained in new
section 185. While benefits generally are not paid for more than
two years, there are instances in which an iInjured worker has not
fully recovered in two years. Occasionally, an employee’s condi-
tion is not properly diagnosed right away. IT an employee needs
major surgery, or complications develop, he or she may well be
left destitute, while still under medical treatment.

Under new section 095(k), medical disputes are to be submit-
ted to a physician selected from a list kept by the Board. The
determination of this physician is presumed to be correct, iIn the
absence of clear and convincing evidence to the contrary. In
many cases, all three doctors may be on the Board’s list. There
is simply no ruason to decide a case solely on the basis of the
opinion of one doctor who has seen the worker just once. This 1is
Jjust another way of making the process more arbitrary, and less
fair.

Under new section 020, a worker is totally ineligible for
benefits if he or she misrepresented the worker’s physical condi-
tion at the time of hire, and the employer relied thereon. It
would appear that, under this section, a worker who denied a pre-
vious back i1njury would go uncompensated if he or she aggravated
the previous injury on the new job. The consequences uf this
section for many workers will be disastrous.

In many industries, such as the logging industry, it is very
difficult, if not impossible, for a worker with even a minor back
injury to return to work. No logging company, if given a choice,
will hire a worker with a back problem. Under this section, a
logger with a prior back injury will have to make a choice be-
tween mentioning his injury, and probably not getting a job, and
not mentioning it, and forfeiting his workers’ compensation bene-
fits If he iIs reinjured. While the new statute does contaln a
toughened anti-discrimination section, such provisions are very
difficult to enforce. It is usually impossible to prove discrim-
inatory intent.

This section illustrates the peril of assuming that Ilabor

interests can speak for injured workers. A union worker, dis-
patched through a hiring hall, would not be harmed by this
section. The employer could not discharge the worker if his
preemployment health questionnaire reflects an iInjury. A

nonunion worker, such as a logger, does not have this protection.

New section 220 revises the procedure for calculation of
compensation rates. Under section 220(1), which s unchanged
from existing law, rates are based on wages during the two years
preceding the injury. Under existing law, if those wages do not



fairly represent the employee’s wages at the time of the iInjury,
the Board may adjust the wages by considering the employee’s work

and work history. This "escape hatch™ has been substantially en-
larged in recent years by the Supreme Court. The new section
would Hlimit this "escape hatch.' The rate could only be adjusted

if the employee had no earnings, or was "voluntarily” absent from
the labor market for 18 months or more during the two years. I
can see no justification for limiting this section to voluntary
absences. The main justification for the "escape hatch”™ of sec-
tion 220(2) has always been to allow the Board to adjust the com-
pensation rate when the employee was absent from the Ilabor market
for a portion of the previous two years due to previous illness,
disability, or other circumstances beyond the employee’s control.
Under the new Blanguage, such involuntary absences from the labor
market would not qualify an employee for an adjustment. This
cannot be justified.

Under new section 265, an employee is presumed to have
reached medical stability if he or she goes 45 days without ob-
jJective medical improvement. Medical stability becomes all the

more important under the new rehabilitation provisions, since it
marks the point at which an employee’s temporary benefits end.
While the standard of objective medical improvement has some
merit, 45 days is much too short a time to judge stability. Many
workers go emore than 45 days between fTollow up visits after major
surgery. It Is not fair to throw an iInjured worker back in the
labor market simply because his injury is slow to recover.

I would suggest four basic reforms which would substantially
cut the costs of the system. First, Ilower the maximum benefit,
as S.B. 322 and H.B. 352 do. Second, restore the adjustment of
benefits for out of state claimants, as S.B. 322 and H.B. 352 do.
Third, return the calculation of compensation rates iIn section
220 to what the Legislature originally intended, which is that
the rate be based on the employee’s historical wages. Finally,
and most importantly, rewrite the vocational rehabilitation pro-
visions to require a quick, Tfair determination of an injured

worker’s entitlement to rehabilitation. Too many workers draw
temporary benefits for many months or even years while waiting
for a rehabilitation in to be completed. I can provide more

specific proposals along those lines if necessary.

Clearly, the present system has major flaws. Too much money
and time is expended in litigation. Too much money is wasted on
meaningless rehabilitation. Too many workers are being finan-
cially devastated by injuries while other workers receive exces-
sive benefits. The existing statute 1is an attempt, although not
an entirely successful one, to compensate injured workers for
their lost wages, and to return them to work. The proposed bill
would abandon that effort, and instead pay settlements based
solely on the impairment 0? the body--without regard to earnings.
We must not let the need to cut litigation costs and promote cer-
tainty eliminate Tfairness. Fairness, after all, means only that
benefits have some relation to what a worker has lost as a result



of an injury. That is what the system is supposed to do--and can
do, 1If we are willing to make it work. I sincerely hope that
this Legislature will not be remembered as the one which stripped
injured workers of their right to be fTairly compensated for their
injuries.

cc: Governor Cowper
Members of the Senate Labor and Commerce Committee
Members of the House Labor and Commerce Committee
Senator Duncan
Representative Hudson
Representative Ulmer



RobertB.Mason (907)2"74-5546
Admicced in:
Alaska, Texas

Robert L. Griffin
Andrew J. Lambert

January 11, 1988

Senator Tim K elly
Capitol Bldg., Room 101
Juneau, Alaska 99803

Dear Senator Kelly:

First of all, I would like to thank you for providing me with

a copy of the draft legislation regarding the Alaska Workers'
Compensation Act. I have reviewed this legislation in detail,
and attached is a memorandum that | have done in regard to the
changes. This memorandum was principally designed to identify
the changes for myself and my clients. There are some comments
as to what | perceive to be problem areas w ithin the legislation.
As | mentioned to you on the phone quite some time ago, | am
principally concerned with trying to obtain an amendment to the
Act that would require disability benefits to be calculated wupon
the employee's wages at the time of the injury. To that effect,
I have drafted a change to AS 23.30.220, which 1is attached. The
de finition of spendable weekly wage remains the same. The change

is based on how to calculate the gross weekly earnings of the

employee.

If the employee has worked for the employer in excess of forty
weeks, his actual wages during the prior forty weeks w ill be
divided by forty to determine his gross weekly earnings. This
provision would eliminate many of the disputes that are now
encountered in determining the compensation rate. In addition,
the computation of disability benefits based upon the employee's
wages at the time of injury would seem to more accurately re flect
what the employee needs to survive on during the duration of his

disability . Computing benefits in this manner would also follow
the economic trends in the state of Alaska. During a down swing,
benefits would drop, but during upswings, benefits would tend to
increase. In addition, insurance carriers compute the premium to

be paid based upon the actual wages paid.

Under the present system, it is not uncommon at all to find an
employee who is making $10 an hour when he was injured receiving
disability benefits that amount to $12 or $14 an hour or more.
Under such a system, the employee has no economic incentive to
return to work. In addition, the <carrier is then faced with
paying for a loss that he did not and could not anticipate when
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he wrote the insurance policy.

The proposed legislation goes on to provide provisions for
employees who have not worked for forty weeks, and have irregular

paychecks. For those working overtime hours, the amount of
overtime hours w ill be computed and added into the gross weekly
earnings. The same is true for commissions for salesmen or
other people that get paid based upon the actual amount of
work performed. M onthly salaries are to : divided by 4.3 to

determine the weekly wage.

The current provisions regarding minors or trainees is retained.
The only difference is that there is a |lim itation so that the
compensation rate of the employee does not exceed his actual
spendable weekly wage at the time of his injury.

The current provision regarding ambulance attendants, policemen
or firemen is retained.

I have inserted here the language regarding contributions by an
employer to pension or pro fit sharing plans that was added to AS

23.30.265(15).

I do not represent any particular insurance company or adjusting

company in regard to this proposed legislation. It is my own
idea, and one that I have harbored for quite some tim e. I do
believe that it w ill result in a more equitable situation for
both the employee and the employer. In some cases, it w ill
result in lesser benefits for the employee, but in other cases,
it w ill result in more benefits. The major benefit that w ill be
derived by both the employer and the employee is that there w ill
be little room for dispute as to what the compensation rate shall
be.

In order to present this concept to your committee, | would
appreciate it if you could schedule me to te stify to the
committee for at least thirty minutes. In addition, | would
appreciate the opportunity to address some other issues that

are contained in the proposed amendments to the Act. If 1 could
obtain an additional thirty minutes of time before the committee,
I would certainly appreciate that opportunity. I w ill be
available on both January 19 and 20 to te stify,. I w ill come by
your Senate o ffices on January 18, Thank you very much for your

cooperation, and if | can answer any questions or otherwise be



of help, please do not hesitate to give me a call. My home phone
number is 694-9520.

Sincerely,

RBM:mrm
Enclosures



MEMORANDUM

RE: Proposed Amendments to W orkers
Compensation Act

DATE: 1/11/88

This memo is intended to provide a brief overview of the
significant changes in the proposed workers' compensation

legislation that w ill be considered this session. This memo is
not intended, nor does it purport to cover all aspects of the
proposed changes. The section numbers referred to below refer

to the sections of AS 23.30 and not the sections as identified
in the Senate b ill. There are several groups and com mittees
who have reportedly drafted provisions/amendments that differ
significantly from the ones presented here.

Section 1.

— W orkers' compensation cases are to be considered and
decided upon the m erits and the Act is NOT to be construed
in favor of any party. The obvious exception to this is
the presumption of compensability contained in Section 120.

— The Board is to have virtually exclusive fact-finding
responsibilities and decisions w ill be conclusive if supported by

"any evidence.

Section 5.

— The Department of Labor is empowered to adopt lists and
procedures for selection, retention and removal of vocational
re habilitation counselors and/or physicians under Sections 41 and
95 of the Act.

Section 20.

- If an employee makes a false statement regarding his
physical condition on an employment application or questionnaire,
he is not entitled to any benefits under the Workers'
Compensation Act if the employer relied wupon the false
representation and that reliance was a substantial factor
in hiring the employee, and there was a "causal connection"
between the false representation and the injury. It is unclear
what would constitute a substantial factor in the hiring and
what would constitute a causal connection between the false
representation and the injury. I would anticipate a substantial
amount of litig a tion on these issues to determine th e ir meaning
and the result would be an application of a tert to the facts in
each and every case. The concept is good, bu language could be



inserted in the Act to clarify the intent.

Section 40.

— Requires the contribution to Second Injury Fund be made
at the time of the report filed with the Department of Labor as
required by Section 155(m).

Section 41.

- There are substantial changes in the re habilitation
provisions within the Act. In addition, there seems to be a

change in intent from "re habilitation to "reemployment."

- The reemployment services adm inistrator (RSA) has

numerous responsibilities, including an annual report that
is aimed at determining the cost of providing re habilitation
services. These reports should be distributed to interested

parties.

- W ithin 60 days of filin g of the notice of injury, the
employee may request an evaluation to determine whether he is

eligible for reemployment benefits. The RSA w ill select the
counselor to perform this e lig ib ility evaluation from a rotating
list which w ill deprive the carrier from having an input as to
who they w ill hire for rehabilitation services. The counselor
performing the e lig ib ility evaluation is not necessarily the

counselor that wilt provide re habilitation services through the
course of the <claim

— The RSA has the awuthority to extend the 60-day period
if he determines that "unusual and extenuating physical
lim itations of the employee preclude the.employee from making

a timely request." Thus, it would seem that the employee must
request the re habilitation counseling w ithin 60 days of his
injury; however, the employer can also request that such an
evaluation be made. It is unclear whether the employee would
waive his right to rehabilitation if he does not make the request

w ithin 60 days.

- The e lig ib ility evaluation is to be performed and
apparently the report filed within thirty days following the
initial referral. The RSA can grant an additional thirty days.

- The employee shall be eligible for rehabilitation wupon
the employee's written request and if a physician determines
or predicts that the employee w ill ultim ately have physical
capabilities that are less than those required to perform the job
as descrived in the United States Department of Labor's "Selected

C haracteristics of Occupations Defined in the D ictionary of
Occupational Titles," for the employee's job at the time of the
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injury, and for any other job that the employee has held within
ten years before the injury, or employment following the iInjury
that has been sufficient enough to establish the employee®s
ability to function in that lab™r market. Thus, the employee has
to make a written request for rehabilitation, "md a doctor has

to determine that he has a physical impairment that will preclude
him from his normal occupation or occupations that he has had

In the past. This is very significant when coupled with the
definition of reemployability. Further, the burden of requesting
reemploymr t benefits lies with the employee.

— The employee is not eligible for rehabilitation if the
employer offers him a job within his physical capabilities at
at least 60 percent of his '‘gross hourly wages at the time of
injury,”™ and there is a labor market for those skills.

— In addition, the employee is not eligible for
rehabilitation benefits 1If he has been previously rehabilitated
In a workers® compensation claim and returned to work "in the
same or similar occupation in terms of physical demands.' This
does not require the same occupation, but only an occupation that
requires the same physical capabilities.

— Once eligible, the employee can select his own
rehabilitation specialist. |If the employer disagrees with the
employee®s choice, and the disagreement iIs not resolved, then the
RSA shall assign the case to a third rehabilitation specialist.
The employer and employee each have one right of refusal of the
counselor selected by the RSA.

— The reemployment plan requirements are essentially the
same as they were before.

— The priority of retraining iIs the same as i1t was before.

— Non-cooperation will result iIn a termination of benefits
as of the date of the non-cooperation. Non-cooperation Is
defined to mean failure to keep appointments, maintain average
grades, attend programs, maintain contact with the counselor,
cooperate in developing a plan and participating In activities
relating to reemployment, comply with the requirements of the
plan, or comply with the request of the RSA.

— Benefits, which presumably includes disability benefits,
will not extend past two years from the date of the acceptance of

the plan.

— The employer and the employee have ten days after it
has been determined he is eligible for reemployment benefits
to select a rehabilitation specialist. There are no provisions
to determine how this will work or what happens if the ten days
lapses, or who has to make the first choice. | can see some
disputes developing here, although they should not be major ones.
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— The reemployment plan must be formulated and approved
by the parties within 90 days of the determination of
eligibility. | feel that this 90 day requirement is going to
be mmpossible to meet iIn many cases, and there are no provisions
for an extension of this time. It would seem that It the parties
would agree to an extension of time there would be no problem.
In addition, I would suspect that the RSA could extend the time
within his reasonable discretion. This 90 days would expire
within the first 180 days after the injury i1f the other time
requirements are met. In some cases, six months is not long
enough for the doctors to determine what the employee®s physical
capabilities will be, and the Plan cannot be formulated until
that is determined.

— The plan shall be initiated when the physician determines
that the employee is physically able to engage in the plan.
There should be a provision for extending the 90-day limitation
added to this clause.

— IT a plan cannot be agreed upon, either party may
submit a plan to the RSA. The RSA shall approve or deny a plan
within fourteen days after i1t is submitted, and within ten days
of that decision, either party may seek a review of the decision
by hearing pursuant to Section 110. The Board shall uphold
the decision of the administrator unless there is an abuse of
discretion. This puts a great deal of power In the hands of the
administrator. In addition, 1t opens up the rehabilitation field
to employee and employer oriented firms. The natural prejudices
of the individual counselors involved will be hidden under the
guise of mmpartiality, but 1t iIs quite clear to me that the
battle lines will be drawn within six months. This will put too
much control in the hands of one person, whose personal beliefs
and philosophies can cause a great deal of dispute. The abuse of
discretion standard should be changed.

— The cost of the plan cannot exceed $10,000, which
apparently does not include disability benefits.

— IT the employee becomes medically stationary before
completion of the plan, the carrier will begin paying PPD as
opposed to TID. However, if PPD benefits are exhausted before
the completion or termination of the reemployment plan, the
employer must pay up to 60 percent of the employee®s spendable
weekly wages, not to exceed $525, until the plan is completed.
At the end of the plan, any PPD benefits remaining unpaid shall
be paid in a lump sum.

— The fTees of rehabilitation counselors are paid by the
employer, and this would include the cost OT ﬁﬂf one hired by
the employee, and are not included in the $ 0, 0 rimitation of
the cost of the plan. Thus, In many cases, there will be three
rehabilitation counselors hired to assist the employee, not
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counting the eligibility evaluation.

— There i1s a limitation placed upon who can perform
rehabilitation work, and If he iIs not a rehabilitation
specialist, he must be employed by a firm that is. There should
be a distinction drawn between rehabilitation specialists and job
developers.

— Employability means having the ability to engage in
employment that is consistent with the employee’s physical
capabilities, "but not necessarily the opportunity.” This would
mean that once the person iIs retrained and has marketable skills,
he 1s employable. This definition applies only to the rehab
section. Once the employee becomes employable, rehab benefits
would cease, as would temporary total disability benefits.

— Labor marker means the ?eographical area where the
employee resides, the area of last employment, the state, other
states. This provision does not limit the labor market that
would be used iIn determining the employability of the iInjured
employee. | can foresee some difficulties and intense litigation
In the case where the employee moves to an economically depressed
area and says "‘this i1s my area of residence.'” The definition
of employability does not include the opportunity, but a labor
market survey iIn the area of residence would indicate that there
are very few skills that would provide a job opportunity for the
injured employee. 1 am not sure what was i1ntended by defining
the labor market area iIn this manner, and it would appear to
me that this section of the Act will cause a great deal of
litigation and clarification iIs needed.

— Physical capacity means "‘objective and measurable
physical traits™ such as lifting, carrying, etc.

o — Physical demand means the physical requirements of the
Jjob.

— Reemployment benefits that are limited to $10,000
v/ould include the cost of the eligibility determination and the
plan development, but would not include provider fees. It does
not say this, but it is quite clear that this would also not
include PPD or TID.

— Rehabilitation specialist is defined to mean somebody
who is a 'certified insurance rehabilitation specialist” or
someone with equal or better qualifications, as determined by the
Board.

— Remunerative employability means having the skills to
allow a worker to earn wages equivalent to at least 60 percent
of the worker®"s wages at the time of injury. If the employment
iIs found out of state, it shall be adjusted to reflect the
difference between the average weekly wages of the two states.



It is important to note that this is a comparison of the wages
after return to work to the wages at the time of injury, and not
necessarily the wages used to determine the compensation rate.

Section 55.

— Deals with the exclusive remedy provisions, which stay
essentially the same. The liability of the employer is
exclusive even i1f the employee®s claim iIs barred because of a
misrepresentation on his job application.

Section 9.

— In regard to medical care, the employee is to designate
a physician i1nside the state where he resides, and cannot make
more than one change In his choice of attending phyicians without
the written consent of the emﬁloyer- Referral to a specialist
Is not a change. Notice of changing attending physicians will
be given before the change. There i1s nothing iIn here that states
the penalty or repercussions for multiple changes or failing to
provide notice of a change beforehand. It must be assumed that
the employee would not be entitled to have his medical benefits
paid 1T he does not comply with the statute. If he provides
notice of the change after the fact, | would assume that the
emploKer would be responsible for medical costs after notice of
the change i1s received.

— Where a course of treatment requires multiple treatments
of a similar nature, a claim for the cost of those treatments
IS not valid unless the treatments are carried out pursuant to
a written plan detailed and prescribed before the commencement
of such treatment. |In addition, the plan must be signed by
the physician and mailed to the employer within one week of the
beginning of the treatment. Again, there are no provisions as to
what happens i1f this is not complied with. 1 would assume that
the emﬁloyer would not have to pay for any treatment up until the
ime the plan is received. If the plan is not developed before
the treatment starts, the employer would presumably be only
liable for treatments within the plan after the plan is
completed.

— The plan must include the objectives to be reached,
the frequency of the treatment, and the method, manrar and
means of the treatment. The treatment plan cannot i1nclude more
than twenty visits within the first 60 days, or four visits a
month after the first 60 days. If this i1s not sufficient, the
physician must document the need for services In excess of the
guidelines contained herein. This sounds good, but i1t iIs not
going to affect long range treatment plans, particularly by
chiropractors. They will simply have a standardized plan drawn
up and put iInside their computerized typewriters. They will be
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punched out with new names and some slight changes. 1 suspect
there will be some litigation over this issue.

— Specific penalties and repercussions for failure to
comply with the above provisions should be delineated. I not,
it will require Board interpretation to determine what happens,
which will result iIn extensive litigation.

— The employer can request an IME no sooner than 14 days
after the injury, and every thirty days thereafter. Requests
for an IME shall be presumed to be reasonable, and the employee
should submit to the examination without dispute. If he refuses,
his rights to compensation shall be suspended until the refusal

ceases.

— Fees charged for medical treatments are currently limited
to '‘charges that prevail In the same community.” Fees will be
subject to the regulation by the Board "and may not exceed usual,
customary, and reasonable fees for the treatment or service
in the community in which 1t iIs rendered, as determined by the
Board,"™ pursuant to the change.

_— The Board is authorized to appoint a medical services
review committee or to contract with somebody to provide such
services as necessary to assist and advise the board in medical
Issues.

— If there i1s a dispute regarding causation, medical
stability, degree of impairment, functional capacity, the
necessity of treatment, or compensability between the em?onee's
attending physician and an IME doctor, a second IME shall be
conducted by a physician selected by the Board. The cost of such
IME shall be paid by the employer. The opinion of this doctor
shall "in the absence of clear and convincing objective evidence
to the contrary' be presumed to be correct. In other words, the
IME as directed by the Board will iIn essence be conclusive. |1
can foresee a significant battle iIn identifying and determining
which doctor will provide the IME. The battle lines of defense
and plaintiff®s doctor, which already exist, will be emphasized
even more with this provision. Since neither party can object
to the appointment of a physician, i1t would aﬁpear that the Board
would have a great deal of control over who should perform the
IVE.

— This doctor is protected from liability, except iIn the
case of fraud.
Section 120.

— The presumption of compensability does not apply to
mental Injuries.
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Section 155.

— When benefits are controverted solely because of the last
Injurious exposure rule or that another employer/carrier are
responsible for whatever reason, the most recent employer or
insurer who iIs a party to the claim and who may be liable is
responsible to make the TTD benefit payments until the case is
resolved. Upon a final determination, reimbursement iIs required
to the prevailing partﬁ of the benefits paid, including interest
and costs and fees. This payment shall be made within 14 days of
the decision.

— The statute does not specifically provide for the payment
of attorney"s fees to a prior employee who is brought in by a
subsequent employer. However, it iIs safe to assume that what
IS good for the goose iIs good for the gander, and that costs
and fees will become an expense to be awarded to the prevailing
employers in a last injurious exposure rule claim.

Section 155()

i — Provides for the filing of annual reports and a reduction
In the amount of penalties assessed for late filing of reports.

Section 175

— The maximum compensation rate has been established at
$700. The minimum compensation rate, initially, may not be less
than $110. However, if It is deter IT&d that the employee®s
spendable weekly wage is less than @ per week, '"or less
than $154 per week In the case of an employee who has furnished
documentary proof of the employee®s wages'™ the minimum
compensation rate will be adjusted to equal the employee”s
spendable weekly wages. ITf 80 percent of the spendable weekly
wages are less than $154, the employee"s compensation rate shall
be $154. 1 am not sure why there is a distinction between wages
computed to be $110 a week pursuant to Section 220 and where the
employee furnishes proof of $154 a week e. In any event, the
minimum comp rate has been changed to equal the employee®s actual
spendable weekly wages, or if the spendable weekly wages are

reater than $154, and 80 percent of that figure is less than
154, the compensation rate shall be $154.

— Overpayments will be deducted from unpaid compensation
"in the manner the Board determines.” This would indicate that
In each situation, 1f the parties cannot agree, then they must
? to the Board to determine how to recover the overpayment. The
percent deduction, now iIn effect, would seem to be the
appropriate method to accomplish this.



— For 1njured employees who reside out of the state
of Alaska, their compensation rate shall be determined by
multiplying the ratio of the cost of living in that state divided
by the cost of living in Alaska. In theory, If the cost of
living iIn the state where the injured employee resides is greater
mchan Alaska, his comp rate could be increased.

— In any event, the minimum comp rates will apply.

Section 180.

—-— The definition of permanent total disability has not
changed. However, iIn making the determination of whether the
employee i1s permanently and totally disabled, the labor market to
be considered is the area of residence, area of last employment,
and the state. This would appear to mean that the first labor
market considered is where the employee is currently residing, be
it In Alaska or out of Alaska. The second area to be considered,
in that priority, is the area of last employment, and the third
IS the state of Alaska. There are no provisions to state at
what point you can change priorities, and therefore, 1t must be
assumed that i1t would be based upon the reasonable probabilities
of obtaining employmentin each separate area.

— Inherent iIn this provision is the concept that you can
force an employee to move to accept employment or terminate his
PTD benefits. It is unclear to me as to what this particular
provision in this section and other sections is intending
to accomplish. It should be defined In more definite
terms. Failure to meet the wage goals as established in the
rehabilitation provisions, that the employee have the skills that
would allow him to earn wages that equate to at least 60 percent
of his wages at the time of the iInjury (reduced proportionatt .y
iIT he is residing outside the state of Alaska) does not iIn and of
1tself constitute permanent total disability.

— 1 am concerned that the establishment of the priorities
for the labor market in this and other sections will be
interpreted by the board and/or the courts to mean that you must
rehabilitate the employee so that he has skills that would allow
him to return to work In his area of residence. If that cannot
be accomplished, and the employee i1s not willing to return to
his area of last employment or to relocate to another portion
of Alaska or the state where he currently resides, that he will
be found to be unemployable. Again, the provisions listing
the labor market throughout this proposed legislation should be
explained In more detail.

Section 185.



— TID 1s to be paid based on 80 percent of the employee”s
spendable weekly wages for a maximum of two years, ''regardless
of the continuance of the disability.” In addition, TID benefits
will not be paid after the employee i1s determined to be medically
stable. At that point, PPD benefits kick in.

Section 190.

— The concept of permanent partial disability has been
completely revised, and it is entirely based upon a schedule with
a presumed loss of wage earning capacity. In some cases, this
will greatly increase the amount of benefits one person will
receive without the need for such benefits, and greatly reduce
the amount of benefits that another would receive when he is
iIn dire need of such benefits. A journeyman carpenter and an
attorney will receive the exact same amount of money for the loss
of an arm, where i1t would have little impact on the attorney"s
ability to return to his prior employment, while precluding
the carpenter from doing so. |1 have always favored the i1dea of
permanent partial disability benefits being paid based upon the
actual loss of wage earning ca?acity suffered by the iInjured
employee. The use of a schedule will reduce the amount
of dispute and litigation stemming from permanent partial
disability, but it will result In some inequity In the system,
and In some cases, a severe inequity.

— PPD 1is based upon a total payment of $240,000, to be
multiplied by the 'percentage of net permanent impairment of the
wholle person.' The payment is to be made in a lump sum and will
not be discounted for present value.

— Net permanent mimpairment s determined by multiplying the
actual degree of permanent impairment as determined by the AMA
Guide times the adjustment factor listed in the statute. A
person with a 5 percent disability of the whole person would
receive no permanent partial disability benefits. The factor
Increases with egch 5 percent of mmpairment by .2. Thus, an
employee with a 0 percent impairment rating for the whole man
would receive 1.2 percent of $240,000, or $2,880. A person
with an impairment of 30 percent would receive $57,600. For any
impairment iIn excess of 30 percent, the employee would receive
that percentage times $240,000. Thus, an individual with a 31
percent disability rating would receive $74,400.

— The AMA Guides will be used to determine the impairment
rating and the impairment rating is not to be rounded off to the
nearest 5 percent. The board may adopt a supplemental schedule
for Injuries that cannot be rated by these guidelines.

— The minimum payment for a permanent impairment is $250.



— The Percentage of impairment as determined under this
section will be reduced by the percentage of permanent impairment
that existed before this compensable Injury. However, this
reduction of an impairment rating will not 8reclude finding the
employee to be permanently and totally disabled.

Section 200.

= For temporary partial disability benefits, payments
will be made based upon 80 percent of the difference between
the employee®s spendable weekly wages before the injury and the
wage-earning capacitK of the employee after the iInjury, for a
period of not more than five years. This should be changed so
that you are comparing the employee®s actual weekly wages before
the igjury to the wage-earning capacity after the Injury, as has
been done iIn other sections.

— TPD benefits are not to be paid after the employee has
reached medical stability.

— There is a contradiction in this statute where the
proposed language says that TPD benefits will not be paid
for more than two years regardless of the continuance of the
disability. This 1s iInconsistent with the five year period
stated above.

— The wage earning capacity is to be determined by the
actual spendable wage 1f that figure fairly and reasonably
represents the wage earning capacity of the employee. The
board may use other factors i1f 1t does not fairly and reasonably
represent the wage earning capacity of the employee. This 1is
likely to cause some dispute, and i1t would seem, as noted above,
that the actual wages before the 1njury should be compared to the
actual wages after the iInjury.

Section 220.

— The spendable weekly wage at ths time of Injury 1is
the basis for computing compensation. This would equal the
gross weekly earnings minus payroll tax deductions. Gross weekly
earnings are computed by ﬂbviding the gross earnings in the two
prior calendar years by 100.

— IT the employee has no earnings during the two calendar
years or was voluntarily absent from the labor market for
18 months or more of the two calendar years, the board shall
determine the gross weekly earnings by considering the nature of
the employee®s work and work history, but the compensation may
not exceed the emploKee's earnings at the time of injury. This
does not mean that the gross weekly earnings cannot exceed It,
It means that the compensation rate cannot exceed it. Therefore,



In cases of a declining economy, it would not be unusual for
an employee to have a compensation rate that equals his actual
earnings at the time of iInjury.,

Section 225.

— IT employer contributions to a pension or profit plan
have been included iIn determining the gross earning and the
employee 1s receiving pension or profit sharing payments,
benefits are reduced by the amount so paid or payable. The
amount of this reduction may not exceed the iIncrease In
compensation benefits caused by the inclusion of these
contributions.

Section 247.

— The employer cannot discriminate against a person who
has filed a claim for workers®™ compensation. This iIs not to
be construed as prohibition for an employer to require the
completion of a preemplcyment questionnaire or application
regarding the prospective employee®s health or disability
history, so long as this document is meant to either document
written notice for the Second Injury Fund or to determine whether
the employee is physically capable of doing the job. This
statute should go further and \llow employers to require
prospective employees to fill out such a form. Many employees
are refusing to fill out questionnaires.

Section 265(15).

— The definition of gross earnings has been revised to
include the total amount of contributions made by an employer
to a pension or profit sharing plan during the two plan years
preceding the injury, multiplied by the percentage of the
employee®s vested interest In the plan at the time of Injury.

Section 265(17).

— Injury does not include mental stress unless It is
established that the work stress was extraordinary and unusual
and the work stress was a predominent cause of the mental iInjury.
The amount of work stress shall be measured by the actual events
rather than the misperceptions of the employee. Mental Injury
does not arise out of the course and scope of employment if
It results from a disciplinary action, work evaluation, job
transfer, lay off, demotion, termination or similar action taken
in good faith by the employer.



Section 265(34).

— Medical stability means that point at which further
objectively measurable Improvement iIs not reasonably expected
to be achieved from additional medical care or treatment,
notwithstanding the possible need for additional care for the
possibility of improvement or deterioration resulting from the
passage of time. Medical stability shall be presumed iIn the
absence of objectively measurable 1mprovement for a period of
45 days. This presumption can be overcome only by clear and
convincing evidence.



1. AS 23.30.220 is repealed and reenacted to read:

Section 23.30.220. Determination of Spendable Weekly
Wage, (@ The spendable weekly wage of an injured
employee at the time of an injury iIs the basis for
computing compensation. It i1s the employee®s gross
weekly earnings minus payroll tax deductions. It 1is
the intent of the legislature tnat the gross weekly
earnings be computed as closely as possible to reflect
the actual wages the employee was earning at the time
of his injury. The gross weekly earnings shall be
calculated as follows:

@D 1T the employee has worked for the employer for
a period of time In excess of forty weeks, the gross
weekly earnings will be computed by dividing the total
wages and/or commissions earned and dividing by forty.
In the absence of clear and convincing evidence to the
contrary, this shall be the employee"s gross weekly
earnings.

(@ The gross weekly earnings will include
wages recerved for overtime hours. If the employee
Is working overtime hours on an irregular basis, an
average of such overtime hours and the corresponding
wages will be used to determine his gross weekly
earnings. This average will be computed by determining
the number of overtime hours per week worked iIn the
twenty weeks immediately preceding the injury. If the
employee has not worked for that employer for twenty
weeks, then the number of overtime hours will be
determined by Tfirst the number of overtime hours worked
by the person that the employee replaced, or secondly,
the number of overtime houis worked by employees of the
same employer iIn the same job function.

A IT the employee receives commission based on
sales achieved or the amount of work performed, such
commissions will be included iIn the determination
of his gross weekly earnings. The average of such
commissions will be computed by determining the number
of commissions received In the twenty weeks immediately
preceding the injury, or if the employee has not worked
for that employer for twenty weeks, by determining the
reasonable amount of such commissions to be earned bg
the employee over a twenty week period and dividing by
twenty weeks.

@ If the employee is being paid based upon a
monthly salary, regardless of whether payments are made
on a weekly, bimonthly or other basis, the gross weekly
earnings shall be the monthly salary divided by 4.3.



®) IT an employee when injured IS a minor, an
apprentice, or a trainee, as det rmined by the Board,
whose wages absent such injury would automatically
Increase during the period of disability, the projected
increase will be included In computing the gross
weekly earnings of the employee. This increase will be
limited so that the compensation rate of the employee
will not exceed his actual spendable weekly wage at the
time of the iInjury.

@) IT the employee is injured while performing
duties as a voluntary ambulance attendant, policeman
or fireman, the gross weekly earnings for calculating
compensation shall be the minimum gross weekly earnings
paid a full time ambulance attendant, policeman or
fireman employed in the political subdivision where the
Injury occurred, or if the political subdivision has no
full time ambulance attendants, policemen or Tfiremen,
at a reasonable figure preV|oust set by the polltlcal
subd|V|S|on to make this determination, but in no
case may the gross weekly earnings for calculating
compensation be less than the minimum wages computed on
the basis of forty hours per week.

() Gross weekly earnings will include the amount of
contribution made by an employer to a qualified pension
or profit sharing plan, to be computed on a weekly
basis. The gross weekly earnings will be iIncreased
by the amount of such contribution on a weekly basis,
multiplied by the percentage of the employee"s vested
interest in the plan at the time of injury.

The Commissioner shall annually prepare formulas
that shall be used to calculate an employee®s spendable
weekly wage on the basis of gross weekly earnings,
number of dependants, marital status, and payroll tax
deductions.

2. Section 23.30.225 1is amended by adding a new sub-
section to read:

© IT employer contributions to a qualified pension
or profit sharing plan have been included in the
determination of gross earnings and the employee is
receiving pension or profit sharing payments, weekly
compensation benefits payable under this chapter shall
be reduced by the amount paid or anable to the injured
worker under the plan for any week or weeks during
which compensation benefits are also payable. The
amount of the reduction may not iIn any week exceed

the increase in weekly compensation benefits brought



about by the inclusion of employer contributions to
a qualified pension or profit sharing plan in the
determination of gross earnings.





