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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 13, 1987
SUBJECT: Workers®™ compensation - SB 181
TO: Senator Richard Eliason
FROM: Michael F. Ford~~" -~

Legislative Counsel

You asked ”~or an explanation of the differences between the
existing AS 23.30.240 and the section as repealed and re-
enacted in SB 181. Existing law provides that an officer of
a corporation, other than a municipal or nonprofit corpo-
ration, 1is an employee for purposes of workers®™ compensation
unless the employee waives coverage. An officer of a munic-
ipal or nonprofit corporation may be covered as an employee,
if the corporation elects to include the officer.

Under the repealed and reenacted section, an officer of a
corporation, other than a municipal or nonprofit corpora-
tion, 1is not considered an employee for purposes of workers*
compensation, unless the officer elects to be covered. As
to municipal or nonprofit corporations, there is no substan-
tive change in the law. The municipal or nonprofit corpora-
tion may still insure an officer as an employee for purposes
of workers®™ compensation, in the same manner as occurs under

the existing AS 23.30.240.
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For an Act entitled:
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.30.240 is repealed and re-enacted to read:

Sec. 23.30.240. Executive officers of corporations, municipal
corporations, and nonprofit corporations as employees, (@) An execu-
tive officer of a corporation, other than an executive officer of a
municipal corporation or a charitable, vreligious, educational, or
other nonprofit corporation, is an employee of the corporation for the
purposes of this chapter. However, notwithstanding AS 23.30.245(b),
an executive officer of a corporationmay elect towaivecoverage
under this chapter. Ifthe executive officer does so elect, the
executive officer shall provide written notice of the election to the
insurer of the corporation by certified mail. Such notice shall
become effective the day following receipt of the notice by the
insurer. When notice 1is provided with an initial application for
coverage the election is effective concurrent with coverage provided
by the insurer. IT all executive officers of a corporation are
eligible to waive coverage and there are no other employees, the
election shall be accomplished by notice to the commissioner.

() An executive officer®s election to waive coverage under the
provisions of this chapter shall continue in effect so long as the

corporation insurance policy is iIn effect or until the executive



officer, by written notice to the corporation insurer, revokes the
election to waive that coverage.

(© An executive officer of a municipal corporation or of a
charitable, religious, educational, or other nonprofit corporation may
be brought within the coverage of 1its insurance contract by the
corporation by specifically including him in the contract of insur-
ance. The election to bring an executive officer within the coverage
continues in force for the period the contract of insurance is in
effect. During that period an executive officer brought within the
coverage of the iInsurance contact is an employee of the corporation
under this chapter.

(d Nothing in this section shall be construed to limit the
responsibility of corporations to provide insurance coverage for their
employees as required elsewhere in this chapter. An election to
waive 1insurance coverage pursuant to this section may not be made a
condition of employment.

(e) For the purpose of this section, an "executive officer" of a
corporation, other than a municipal corporation or a charitable,
religious educational, or other nonprofit corporation, means the
president, vice-president, secretary, or treasurer who is an owner of
at least fTifteen percent of the stock of the corporation, as attested
to by the secretary of the corporation, at the time of the election

and at the time of the iInjury.



For an Act entitled: "An Act relating to workers®™ compensation."

BE

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.30.240 is repealed and re-enacted to read:

Sec. 23.30.240. Officers of corporations, municipal corpo-
rations, and nonprofit corporations as employees, (@ An executive
officer of a corporation, other than an officer of a municipal or
nonprofit corporation, 1is an employee of the corporation for the
purposes of this chapter. However, notwithstanding AS 23.30.245(b),
an executive officer of a corporation may elect to waive coverage
under this chapter. If the executive officer does so elect, the
officer shall provide written notice of the election to the insurer of
the corporation by certified mail. Such notice shall become effective

the day following receipt of the notice by the insurer, loance-cs
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() An executive officer"s election to waive coverage under the
provisions of this chapter shall continue in effect so long as the
corporate insurance policy is in effect or until the executive offi-
cer, by written notice to the corporate insurer, revokes the election

to waive that coverage.



Senate Bill No. 181 March 17

"An Act relating to Workers Contact . L. McClintock
Compensation." 65-2790

This bill would exempt any officer of a for-profit corporation from workers’
compensation coverage on the basis the officer would not be considered to be
an employee, unless the officer specifically elected to be an employee for
purposes of obtaining workers® compensation coverage.

Under current law an executive officer of a for-profit corporation is an
employee for purposes of.workers™ compensation coverage unless the executive
officer specifically waives coverage, subject to approval by the Commission-
er of Labor. For an exemption to be approved by the commissioner, the
executive office* must be elected or appointed and empowered in accordance
with the charter and by-laws of a corporation and must petition the commis-
sioner for a waiver. The petition must include:

(1) proof of incorporation;

(@ a copy of the minutes of the corporate meeting at
which the petitioner was elected or appointed as an
. executive officer;

@) a verified statement signed by the petitioner
stating an intent to waive coverage under the Act;

(4) the petitioner®s name, address, and title; and

(5) a copy of the articles of incorporation and bylaws.
(8 AAC 45.184)

Upon receipt of the petition and required documents, the waiver is usually
approved by the commissioner.

The major difference between the provisions of this bill and current law is
that under this amendment the officers are not covered unless they opt in
u ider the Alaska Workers®™ Compensation Act, whereas they are now covered
unless they opt out. The department®s primary objection to this bill is
that it removes all elements of an awareness requirement on the part of
employees who may not realize or have not been informed that by assuming the
title of "officer" they have relinquished all right to workers®™ compensation
benefits under the Act for themselves or their beneficiaries. Despite the
fact that most petitions for executive officer walvers are approved iIf all
supporting paperwork 1is submitted, the current process does assure that
employees are fully aware they are waiving -all future rights to workers®
compensation benefits as executive officers.

The department also opposes the bill as written because it broadens the
exemption from "executive officer” to the more vague title of "officer."
Fletcher, Cyclopedia of Corporations, § 269.1 at page 28-29, states: 'The

POSITION PAPEP/Departnent ey



president, vice-president, secretary and treasurer are commonly regarded as
the principal or executive officers of a corporation, and the modern corpo-
ration statutes usually specifically designate them as the officers of a
corporation.”™ An "officer” of a corpora’ion can include lower level offi-
cials with little or no influence iIn the actual running of the business
operation. The bill also removes any statutory reference that the executive
officer must be elected or appointed and empowered in accordance with the

bylaws of a corporation.

Because of the increase iIn executive officer waiver requests over the past
five years, this subject was an agenda item at the September 1986 statewide
meeting of the Alaska Workers®™ Compensation Board. The board expressed
concerns over the growing trend of small Alaska employers to include all of
their employees as executive officers when, in fact, they are not bona fide
officers of the corporation, to escape liability for workers®™ compensation
coverage. This not only creates an unfair competitive market for those
employers who comply with the provisions of the Act and pay premiums
accordingly, but could also result in the liability of a subcontractor
reverting to the prime contractor if exempted employees were found not to be
bona fide executive officers. (See AS 23.30.045(a)).- It was, therefore,
the majority vote of the board that legislation be submitted to prohibit
waivers altogether for executive officers of for-profit corporations. This
is consistent with what appears to be a growing trend with other
jJurisdictions to eliminate executive officer waivers from workers”
compensation laws or to more clearly delineate those employees who are bona
fide executive officers of a corporation. According to Larson®"s, Workmen®"s
Compensation Law, § 54.21(a) at page 9-218:

Under modern compensation law, the fact that a claimant
is a corporate officer does not in itself bar him from
recovering workmen®s compensation benefits, and the
normal rule must now be taken as holding that corporate
executives are covered by the act.

Whille elimination of waivers remains the board®"s first choice, we also offer
alternative language that would appear to not only satisfy the board®"s and
department®s concerns, but perhaps the concerns of the proponents of SB 181.

Under the department®"s proposed language, the executive officer 1iIs an
employee unless the officer wailves coverage. IT the officer does elect to
waive coverage the officer gives written notice to the insurer and the
notice becomes effective the day Tfollowing receipt by the insurer. This
accomplishes three objectives: The executive officer is still considered an
employee, consistent with most jJurisdiction®s workers®™ compensation laws;
the wailver of coverage becomes effective immediately; and the process is
entirely between the employer and insu:er with no involvement at this level
by the department. The burden would rest with the insurer who has a vested
interest to assure that waiver of coverage under the executive officer
provisions is bona Tfide. The proposed language more clearly delineates
those employees who may be considered executive officers by specifically
naming the offices to be held and by requiring stock ownership as an



indicator of bona fide executive officer status. Lastly, it provi
the effective dates of the waiver coincide with the effective dates of the
corporate insurance policy, or until the executive officer revokes the

election to waive coverage.

In summary, we feel the department"s alternative language better serves the
needs of the employer, better protects the rights of the employee, and
minimizes the abuse and litigation that could result from enactment of SB

181.

APPROVED:

Jim Sampson, Commissiondr
Department of Labor



For an Act entitled: "An Act relating to workers®™ compensation.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.30.240 is repealed and re-enacted to read:

Sec. 23.30.240. Officers of corporations, nunicipal corpo-
rations, and nonprofit corporations as employees, (@) An executive
officer of a corporation, other than an officer of a municipal or
nonprofit corporation, 1is an employee of the corporation for the
purposes of this chapter. However, notwithstanding AS 23.30.245(b),
an executive officer of a corporation may elect to waive coverage
under this chapter. IT the executive officer does so elect, the
officer shall provide written notice of the election to the insurer of
the corporation by certified mail. Such notice shall become effective

the day following receipt of the notice by the insurer.

()] An executive officer"s election to waive coverage under the
provisions of this chapter shall continue in effect so long as the
corporate insurance policy is in effect or until the executive offi-
cer, by written notice to the corporate insurer, revokes the election

to waive that coverage.



(©) An executive officer of a municipal or nonprofit corporation
may, at the election of the municipal or nonprofit corporation, be
insured for purposes of this chapter. A municipal or nonprofit
corporation that elects to include an executive officer within its
insurance policy shall continue to insure the officer until the

insurance policy is terminated.

(d Nothing in this section shall be construed to limit the
responsibility of corporations to provide iInsurance coverage for their
employees as required elsewhere in this chapter. An election to waive
insurance coverage pursuant to this section may not be made a condi-

tion of employment.

(e) For the purpose on this section, an "executive officer" of a
corporation, other than a municipal or nonprofit corporation, means
the president, vice-president, secretary, or treasurer who is an owner

of at least fifteen percent of the stock of the corporation, as
attested to by the secretary of the corporation at the time of the

election.
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Fiscal Note Analysis

SB 181

This bill would exclude certain corporate officers from the provisions of
Workers® Compensation. In doing this, the workload to the Department
would be marginally decreased. We estimate 20% of a Clerk-Typist Ill1"s
time would be saved. This equates to $6,500 per year.
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Ford
Original sponsors: Eliason and Binkley
IN THE SENATE BY THE LABOR AND

COMMERCE COWITTEE
CS FOR SENATE BILL NO. 181 (8O
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act allowing certain corporate executive offic-
ers t become employees for purposes of workers®
compensation.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALAKA:
* Section 1. AS 23.30.240 is repealed and re-enacted to read:
Sec. 23.30.240. (CORPORATE EXECUTIVE OFFICERS AS BVMPLOYEES, @
An executive officer of a corporation, other than an executive
officer of a municipal or nonprofit corporation, is an employee of
the corporation for the purposes of this chapter. Notwithstanding AS
23.30.245(b), an executive officer who is the president, vice-
president, secretary, or treasurer of a corporation and who oms at
least 15 percent of the stock of the corporation may elect to waive
coverage required under this dhapter. If the executive officer
elects to waive coverage, the officer shall provide written notice of
the election to the insurer of the corporation by certified mail.
The waiver is effective the day after receipt of the notice by the
insurer, except that If notice iIs provided with an initial applica-
tion for coverage the election is effective concurrent with coverage
provided by the insurer. If all the executive officers of a corpora-
tion are eligible t waive coverage and are the corporation®s only
emloyees, the election under this subsection shall be made by
written notice to the camissioner. (The waiver is effective the day
after receipt of the notice by the commissioner
(@) An executive officer”s election to waive coverage under
of this section continues in effect as long as the corporation™s



WORK DRAFT

insurance policy iIs iIn effect or until the officeri®by written notice
to the insurer if there is an insurer of the corporation, or to the
comissioner if there is no insurer of the corporation, revokes the
election to waive coverage.!

© An executive officer of a municipal or nonprofit corpora
tion may be brought within the coverage of the corporation®™s Insur-
ance contract iIf the corporation specifically includes the exeoutivt-
officer in the contract of insurance. The election " bring an
executive officer within the coverage continues iIn force for thr
period the contract of insurance is in effect. During that period,
an executive officer brought within the coverage of the *irsuran..*
comtact is an employee of the corporation for purposes of this
chepter .

@ This section does not limit the responsibility of a corpo-
ration to provide insurance coverage for an employee as required by
this chapter. An election to waive insurance coverage under @ of
this section may not be made a condition of employment.

© All executive officer wailvers existing prior to the effec-
tive date of this legislation shall continue In effect until the
expiration date of the current corporation insurance policy, or if
there is no corporation insurance policy, until the election to waive
coverage is revoked.
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Original sponsors: Eliason and Binkley

IN THE SENATE BY THE LABOR AND
COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 181 (L&O)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act allowing certain corporate executive offic-
ers to become employees for purposes of workers*®
compensation.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.30.240 is repealed and re-enacted to read:

Sec. 23.30.240. CORPORATE EXECUTIVE OFFICERS AS EMPLOYEES, @
An executive officer of a corporation, other than an executive
officer of a municipal or nonprofit corporation, 1is an employee of
the corporation for the purposes of this chapter. Notwithstanding AS
23.30.245(b), an executive officer who 1is the president, vice-
president, secretary, or treasurer of a corporation and who owns at
least 15 percent of the stock of the corporation may elect to waive
coverage required under this chapter. IT the executive officer
elects to waive coverage, the officer shall provide written notice of
the election to the insurer of the corporation by certified mail.
The waiver is effective the day after receipt of the notice by the
insurer, except that If notice 1Is provided with an initial applica-
tion for coverage the election is effective concurrent with coverage
provided by the insurer. IT all the executive officers of a corpora-
tion are eligible to walive coverage and are the corporation®s only
employees, the election under this subsection shall be made by
written notice to the commissioner. The wailver 1is effective the day

after receipt of the notice by the commissioner.

() An executive officer®s election to waive coverage under (

of this section continues in effect as long as the corporation®s
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insurance policy is in effect or until the officer, by written notice
to the insurer if there 1i1s an insurer of the corporation, or to the
commissioner i1f there is no iInsurer of the corporation, revokes the
election to wailve coverage.

(© An executive officer of a municipal or nonprofit corpora-
tion may be brought within the coverage of the corporation®s 1insur-
ance contract if the corporation specifically includes the executive
officer 1iIn the contract of 1i1nsurance. The election to® bring an
executive officer within the coverage continues in TfTorce for the
period the contract of insurance is iIn effect. During that period,
an executive officer brought within the coverage of the "insurance
contact 1is an employee of the corporation for purposes of this
chapter.

(d This section does not limit the responsibility of a corpo-
ration to provide insurance coverage Tor an employee as required by
this chapter. An election to waive 1Insurance coverage under (@ of
this section may not be made a condition of employment.

(e All executive officer waivers existir.g prior to the effec-
tive date of this legislation shall continue 1iIn effect until the
expiration date of the current corporation insurance policy, or 1Iif
there is no corporation insurance policy, until the election to waive

coverage is revoked.





