


J

5-1465L ^
Hein
5/7/88

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

Original sponsors: Davis, Koponen,
Navarre, et al.

BY THE L A B O R  A N D
IN THE H O U S E  C O M M E R C E  COMMITTEE

SENATE CS F O R  CS FOR HOUSE BILL  NO. 459 (L&C)

IN THE L E G I S L A T U R E  OF THE S TATE OF A L A S K A  

F I F T E E N T H  LEGISL A T U R E  - S E COND SESSION

A  BILL

For an A ct entitled: "An Act relating to l i a b ility for relea s e s  of h a z a r d­

ous substances."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e ction 1. AS 46.03.822 is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 46.03.822. STRICT L I A B I L I T Y  F O R  THE R E L E A S E  OF HAZARDOUS 

SUBSTANCES. (a) The following persons are s t r ictly liable for d a m­

ages to persons or property, public or private, i n c l uding damage to 

the natura l re sources of the state and the costs of response, c o n t a i n­

ment, removal, or remed i a l  action i n c urr ed by the state or a m u n i c i­

pality, r e s u l t i n g  from a release of a h a z a r d o u s  s u b s tance or, with 

respect to response costs, the s ubstantial threat of a release of a 

hazardous substance:

(1) the owner and the p erson h a v i n g  control over the h a z a r­

dous substance at the time of the r e l e a s e - o r  t h r e a t e n e d  release;

(2) tt owner and the o p e r a t o r  of the f a c i l i t y  or vessel 

from w h i c h  the r e lease occurr ed or was .threatened to occur; in the 

case of an aban doned facility or vessel, the owner, the operator, and 

any other p erson w h o  controlled activ i t i e s  at the f a c ility or on the 

vessel i m mediately before the abandonment;

(3) a p ers on w h o  owned the h a z a r d o u s  substan ce and who 

arranged for disposal or treatment of the su bstance by another  party 

or entity, or a r r a n g e d  with a transp o r t e r  to tran sport the substance 

for disposal or t eatment by another par ty or entity, at a facility or 

incineration vessel that contained the substance and that was o wned or
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o p e r a t e d  b y  t h e  p a r t y  o r  e n t i t y ;  a n d

( 4 )  a  p e r s o n  w h o  t r a n s p o r t e d  o r  a c c e p t e d  t h e  h a z a r d o u s  

s u b s t a n c e  f o r  t r a n s p o r t  t o  t h e  f a c i l i t y ,  v e s s e l ,  o r  s i t e  f r o m  w h i c h  

t h e  r e l e a s e  o c c u r r e d  o r  w a s  t h r e a t e n e d  t o  o c c u r ,  i f  t h e  p e r s o n  s e l e c t ­

e d  t h e  f a c i l i t y ,  v e s s e l ,  o r  s i t e .

( b )  I n  a n  a c t i o n  t o  r e c o v e r  d a m a g e s ,  a  p e r s o n  o t h e r w i s e  l i a b l e  

i<= r e l i e v e d  f r o m  s t r i c t  l i a b i l i t y  i f  t h e  p e r s o n  p r o v e s  b y  a  p r e p o n d e r ­

a n c e  o f  t h e  e v i d e n c e

( 1 )  t h a t  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  t h e  h a z a r d o u s  

s u b s t a n c e  t o  w h i c h  t h e  d a m a g e s  r e l a t e  o c c u r r e d  s o l e l y  a s  a  r e s u l t  o f

(A)  a n  a c t  o f  w a r ;

( B )  a n  i n t e n t i o n a l  o r  n e g l i g e n t  a c t  o f  a  t h i r d  p a r t y ,  

o t h e r  t h a n  a  p a r t y  o r  i t s  e m p l o y e e s  i n  p r i v i t y  o f  c o n t r a c t  w i t h ,  

o r  e m p l o y e d  b y ,  t h e  p e r s o n ,  a n d  t h a t  t h e  p e r s o n

( i )  e x e r c i s e d  d u e  c a r e  w i t h  r e s p e c t  t o  t h e  h a z ­

a r d o u s  s u b s t a n c e ;  a n d

( i i )  t o o k  r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  t h e  a c t  

o f  t h e  t h i r d  p a r t y  a n d  a g a i n s t  t h e  c o n s e q u e n c e s  o f  t h e  a c t ;  

o r  •

( C )  a n  a c t  o f  G o d ;  a n d

( 2 )  i n  r e l a t i o n  t o  (1)(B) o r  ( C )  o f  t h i s  s u b s e c t i o n ,  t h a t  

t h e  p e r s o n ,  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e  a f t e r  t h e  a c t  o c c u r r e d ,

(A )  d i s c o v e r e d  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  

t h e  h a z a r d o u s  s u b s t a n c e ;  a n d

(B) began operations to contain and clean up the 

hazardous substance.

(c) For purposes of (b)(1)(B) of this section, a third party or 

an employee of a third party is in privity of contract with the person 

w h o  i e  otherwise liable if the third party or employee and the p*;rson
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a r e  p a r t i e s  t o  a  l a n d  c o n t r a c t ,  d e e d ,  o r  o t h e r  i n s t r u m e n t  t r a n s f e r r i n g  

t i t l e  o r  p o s s e s s i o n ,  u n l e s s  t h e  r e a l  p r o p e r t y  o n  w h i c h  t h e  f a c i l i t y  i n  

q u e s t i o n  i s  l o c a t e d  w a s  a c q u i r e d  b y  t h e  p e r s o n  a f t e r  t h e  d i s p o s a l  o r  

p l a c e m e n t  o f  t h e  h a z a r d o u s  s u b s t a n c e  o n ,  i n ,  o r  a t  t h e  f a c i l i t y ,  a n d  

t h e  p e r s o n  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  e s t a b l i s h e s  t h a t  t h e  

p e r s o n  h a s  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  ( b ) ( 1 ) ( B )  o f  t h i s  s e c t i o n  a n d  

e s t a b l i s h e s  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  c i r c u m s t a n c e s :

( 1 )  a t  t h e  t i m e  t h e  p e r s o n  a c q u i r e d  t h e  f a c i l i t y  t h e  p e r s o n

d i d  n o t  k n o w  a n d  h a d  n o  r a t i o n a l  b a s i s  f o r  k n o w i n g  t h a t  a  h a z a r d o u s  

s u b s t a n c e  t h a t  i s  t h e  s u b j e c t  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  w a s  

d i s p o s e d  o f  o n ,  i n ,  o r  a t  t h e  f a c i l i t y ;

( 2 )  t h e  p e r s o n  i s  a  g o v e r n m e n t  e n t i t y  t h a t  a c q u i r e d  t h e  

f a c i l i t y  b y  e s c h e a t ,  o r  t h r o u g h  a n o t h e r  i n v o l u n t a r y  t r a n s f e r  o r  a c q u i ­

s i t i o n ,  o r  t h r o u g h  t h e  e x e r c i s e  o f  e m i n e n t  d o m a i n  a u t h o r i t y  b y  p u r ­

c h a s e  o r  c o n d e m n a t i o n ;

(3 )  t h e  p e r s o n  a c q u i r e d  t h e  f a c i l i t y  b y  i n h e r i t a n c e  o r

b e q u e s t .

( d )  T o  e s t a b l i s h  t h a t  a  p e r s o n  h a d  n c  r e a s o n  t o  k n o w  t h a t  t h e  

h a z a r d o u s  s u b s t a n c e  w a s  d i s p o s e d  o f ,  o n ,  i n ,  o r  a t  t h e  f a c i l i t y ,  a s  

p r o v i d e d  i n  ( c ) ( 1 )  o f  t h i s  s e c t i o n ,  t h e  p e r s o n  m u s t  h a v e  u n d e r t a k e n ,  

a t  t h e  t i m e  o f  a c q u i s i t i o n ,  a p p r o p r i a t e , i n q u i r i e s  i n t o  t h e  p r e v i o u s  

o w n e r s h i p  a n d  u s e s  o f  t h e  p r o p e r t y  c o n s i s t e n t  w i t h  g o o d  c o m m e r c i a l  o r

c u s t o m a r y  p r a c t i c e  i n  a n  e f f o r t  t o  m i n i m i z e  l i a b i l i t y .

(e) This section does not diminish the liability of a person who 

previously owned or operated a facility ar.d who would otherwise be 

liable; however, if the person obtained actual knowledge of the r e­

lease or threatened release of a hazardous substance at the facility

and subsequently transferred ownership to another without disclosing 

that knowledge, the person i6 liable under (a)(2) of this section, and
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a  d e f e n s e  u n d e r  ( b ) ( 1 ) ( B )  o f  t h i s  s e c t i o n  i s  n o t  a v a i l a b l e  t o  t h e  

p e r s o n .

( f )  T h i s  s e c t i o n  d o e s  n o t  a f f e c t  t h e  l i a b i l i t y  o f  a  p e r s o n  w h o ,  

b y  a n  a c t  o r  o m i s s i o n ,  c a u s e d  o r  c o n t r i b u t e d  t o  t h e  r e l e a s e  o r  t h r e a t ­

e n e d  r e l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e  t h a t  i s  t h e  s u b j e c t  o f  t h e

a c t i o n  r e l a t i n g  t o  t h e  f a c i l i t y .

( g )  An  i n d e m n i f i c a t i o n ,  h o l d  h a r m l e s s ,  o r  s i m i l a r  a g r e e m e n t  o r  

c o n v e y a n c e  i s  n o t  e f f e c t i v e  t o  t r a n s f e r  l i a b i l i t y  u n d e r  t h i s  s e c t i o n  

f r o m  t h e  o w n e r  o r  o p e r a t o r  o f  a  v e s s e l  o r  f a c i l i t y  o r  f r o m  a  p e r s o n  

w h o  m a y  b e  l i a b l e  f o r  a  r e l e a s e  o r  s u b s t a n t i a l  t h r e a t  o f  a  r e l e a s e  

u n d e r  t h i s  s e c t i o n .  T h i s  s u b s e c t i o n  d o e s  n o t  b a r  a n  a g r e e m e n t  t o  

i n s u r e ,  h o l d  h a r m l e s s ,  o r  i n d e m n i f y  a  p a r t y  t o  t h e  a g r e e m e n t  f o r

l i a b i l i t y  u n d e r  t h i s  s e c t i o n .  T h i s  s u b s e c t i o n  d o e s  n o t  b a r  a  c a u s e  o f  

a c t i o n  t h a t  a n  o w n e r  o r  o p e r a t o r  o r  o t h e r  p e r s o n  s u b j e c t  t o  l i a b i l i t y  

u n d e r  t h i s  s e c t i o n ,  o r  a  g u a r a n t o r ,  h a s  o r  w o u l d  h a v e ,  b y  r e a s o n  o f  

s u b r o g a t i o n  o r  o t h e r w i s e  a g a i n s t  a p e r s o n .

*  S e c .  2 .  A S  4 6 . 0 3 . 8 2 6  i s  a m e n d e d  b y  a d d i n g  a  n e w  p a r a g r a p h  t o  r e a d :

( 8 )  " f a c i l i t y "  i n c l u d e s  a

(A )  b u i l d i n g ;  s t r u c t u r e ;  i n s t a l l a t i o n ;  e q u i p m e n t ;  p i p e  

o r  p i p e l i n e ,  i n c l u d i n g  a  p i p e  i n t o  a  s e w e r  o r  p u b l i c l y  o w n e d  

t r e a t m e n t  w o r k . . ;  w e l l ;  p i t ;  p o n d ;  l a g o o n ;  i m p o u n d m e n t ;  d i t c h ;

l a n d f i l l ;  s t o r a g e  c o n t a i n e r ;  m o t o r  v e h i c l e ;  r o l l i n g  s t o c k ;  o r

a i r c r a f t ;  o r

( B )  s i t e  o r  a r e a  a t  w h i c h  a  h a z a r d o u s  s u b s t a n c e  h a s  

b e e n  d e p o s i t e d ,  s t o r e d ,  d i s p o s e d  o f ,  p l a c e d ,  o r  o t h e r w i s e  l o c a t -



§ 46.03.826 A l a s k a  S t a t u t e s § 46.03 .828

Sec. 48.03.826. Definitions. In AS 46.03.822 — 46.03.828
(1) "act of God" means an act of nature which is unforeseeable in 

kind or degree:
12) "economic benefit" means a benefit measurable in economic 

terms, including but not limited to the gathering, catching, or killing 
of food or other items utilized in a subsistence economy and their 
replacement cost;

13) "having control over a hazardous substance" means producing, 
handling, storing, transporting, or refining a hazardous substance for 
commercial purposes immediately before entry of the hazardous sub­
stance in or upon the water, surface, or subsurface land of the state, 
and specifically includes bailees and carriers of a hazardous sub­
stance:

(4) "hazardous substance" means
(A) an element or compound which, when it enters in or upon the 

water or surface or sulsurface land of the state, presents an imminent 
and substantial danger to the public health or welfare, including but 
not limited to fish, animals, vegetation, or any part of the natural 
habitat in which they are found; or

(B) oil;
15) "oil" means a derivative of a liquid hydrocarbon and includes 

crude oil, lubricating oil, sludge, oil refuse or another petroleum-re­
lated product or by-product;

(6) "subsistence economy” means an economy which utilizes on a 
regular basis an item which is owned in common by Jie people o f the 
state, or the United States, including but not limited to fish, game, fur 
bearing animals, birds, timber or any part o f the natural habitat for 
noncommercial purposes;

(7) "water, surface or subsurface land of the state" means all water, 
surface or subsurface land within the territorial limits of the State of 
Alaska. (§ 1 ch 122 SLA 1972; am § 22 ch 7 SLA 1986)

R ecto r 's  not**. — Reorganued in "owrung or'* at Lht b*ginaing of th* part- 
1986 to alphibatu* tha dtfinad tarma. graph and mad* minor punctuation

Effect o f amendment*. — The 1986 change*, 
amendment in paragraph (3) daleted

Sec. 48.03.828. Other rights o f action not affected. The provi­
sions of AS 48.03.822 — 46.03.828 do not abridge or alter a right of 
action or remedy under another statute, in equity, or at common law. 
However, an award of damages to a person or the state on a cause of 
action for an injury under AS 46.03.822 bars recovery in an action by 
another person or the state on the same cause of action for the same 
injury. (§ 1 ch 122 SLA 1972)
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One question being asked now Is wha! effect further srctlc development w ill have on the caribou herds and other arctic w ildlife.

D e a d h o rs e  g iv e s  in d u s t r y  b la c k  e y e

By PATTI EPLER
I '.My IJov.s iO|X)ilei
I -rst (it 'wo parts

i ’ttODHOF. BAV — The m idnight sun is 
liH7y rpii above a s ilve ry  sky line  that 
stretches forever across the horizon In the 
soliciting light, Prudhoe Bny is at pence 

lowering o il itgs are s t ill at work, pump 
oig blin k crude from deep w ith in  the earth. 
From a distance, they seem In harmony w ith 
the greens and browns of an nrctic summer 

Suddenly, the vista is twisted by fire — 
flames shoot from huge pipes as natural gas. 
pressurized by the ages, esenpes skyward, 
imm ing. The flares slow ly subside, leaving 
clouds of black smoke to hang in the cool 
.tune air un t il, f ina lly , n fog creeps in and 
hides the changing scene

Nearly two decades after North America's 
largest o il fie ld began production. Prudhoe 
Bny is s till somewhat of an environmental 
puzzle. Is it possible to extract one resource 
front w ith in the earth wh ile  leaving an 
equally valuable one mostly intact on its 
surface'’

The question is being asked w ith more 
urgency those days, as congress wrestles 
w ith whether to allow  o il development in a 
part of Alaska s till relative!” untouched - 
the coastal p la in of the Arctic National 
W ild life llefuge

Some say the North Slope fields are 
environmental marvels, direct evidence that 
oil production leases lit t le  lasting mark on 
the nrrlie ecosystem

Environmental groups, who believe any 
Intrusion on ANWH is unacceptable, say 
flint's not true "Contrary 1° o il industry 
11,•lints," says a new report by the pro envi- 
■ oiiment Alaska Coa lit ion , "pollution prob­
lems plague the o il and gas development that 
fan*, taken plsiro in Ahc-h Vs aretie region " 

Wlm's tight' A week of touting North 
Slope m l fields. maomraios interviews anil 1111* 
review of alaazens of technical reports indicate 
that tha1 answer, predictably, lies somewhere 
I h i ween

S«e Page A 8. PRUDHOE

By PATTI EPLER
Daly Newsrcpoiter

DEADHO IlSE The stale w ill lik e ly  pay 
tens of thousands of dollars to rlran up 
leaking drums of o ily  waste abandooa'd on a 
gravel pad brio, state environmental of 
fieials say

Several weeks ago, the Alaska Depart 
mont of Environmental Conservation dis 
covered more than 500 drums of petroleum 
liqu ids on a pad leased to Child's Ei|ulpment

Services, a company that had filed for 
protection from creditors in  U.S Bankruptcy 
Court.

Since then. DEC has found several more 
dump sites in this haphazard community on 
the edge of the Prudhoe Boy o il fields The 
public burden is like ly  to grow as an 
econom ic s lum p in  A laska's o il patch 
squeezes service companies off the Slope, 
their messes conveniently left behind

Deadhorse is g iving the o il Industry an

environmental black eye. and at a most 
inopportune time O il companies are strug 
glipg to convinre Congress to allow devel 
npmcnt in the Arctic National W ild life  Hid 
oge east of here. But environmentalists have 
found much anti development ammunition in 
the mess Hint is Deadhorse

The C h ild ’s pad is a prime example II 
appears that the barrels, as w e ll as tons of

See Pago A 8 OEADHORSE

#
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PRUDHOE: After 20 years of drilling, area remains environmental puzzle
j Continued from Paga A t J

"I'd be hesitant lo say one way or tne 
other,*’ said Brad Fristoe, an environmental 
engineer who heads the Alaska Department 
of Environmental Conservation's North 
Slope office, "There are things up there that 
have been Imparted that ore going to take a 
long time to recover But tthe area) still 
produces a lot of the things that it used to 
nnd still supports rartbou populations and 
waterfowl populations The long term effects 
havi n't really been determined "

Upcoming congressional hearings will fo­
cus on the env^nnmratal consequences of 
developing AN'JR’s coastal plain, about 100 
miles east of * udhoe Bay The oil industry's 
record In the Arctic promises to be central to 
the debate. Pro development Interests wave 
pictures of caribou froilcklng In front of oil 
rigs, while conservationists display photos of 
huge pits of oily black waste on fire

No on* knows yrt what effects the devel 
opment of I'rudhur Bay will have SO or 100 
years from now Prudhoe Bay began In the 
lale I'JWs. without the benefit of today's 
knowledge of the Arctic and before most of 
the country's environmental laws were In 
force Government watchdog agencies began 
regular field Inspections only four yean ago. 
t>efore that, they monitored development

com  offices In Anchorage. Fairbanks and 
&>attle

U’s obvious that development has lm- 
pn-ved with new technology and greater 
eaperlmre by industry and environmental 
regulators It's also clear that Increasing 
oversight by state and federal agencies has 
brought about more sound envirom sental 
prac'ices Lawsuits by conservation groups 
•Iso bare forced goveromeoi agencies to 
enforce previously Ignored environmental 
rules

Regulatory officials say they now have a 
good understanding of problems at North 
Slope fields They say they have learned 
many things that will help guide environ 
mentally sound development at ANWR

For the most part, state and federal 
official* believe that oil development In 
Alaska's Andie can proceed with minimal 
environmental harm — as long as there are 
tough controls, careful planning and enough 
money for rrgulatot.r agencies lo do their 
Job*

Chief among ».*e rmcrms is the way oil 
companies disp/te of sundredt of millions of 
gallons '! oil* waste O'fkials also question 
whether the air b being polluted by the 
massive tuu-n*» ,hat run production (aril 
lies, and what elfert esparvdlng oil field 
development Is having on fish and wildlife

OILY WABTlll
By far the most serums environmental

Iimblem Identified by watchdog agencies 
evolves hundreds ol huge pita that bold 

hundreds of millions of gallons of toaie 
watte produced during the drilling of ml 
arells Some of the pits, especially those built 
In the early years of Prudhoe Bay. a'e 
thousand* of 'ret long

The pits sometimes leak, allowing poison 
out heavy metals and hydrocarbons In seep 
onto the tundra In addition. Ml companies 
can legally discharge millions of gallons of 
water from the pits onto roads or the tundra 
dlnetly -  It the water meets standards set 
out In state permits 

Slate and federal oftktaU worry that 
enough pollutar.ts could amimuUle In the 
tundra lo hill plants and destroy important 
Waterloo I habitat or work their way into 
the food chain

The structure* are railed reserve pits 
Mostly they contain drilling muds and rut 
tings Mud* are basically clay mitrd olth  
rherr.tcals They are used lo control pressure 
In wells, preventing blowouts and making 
drilling easier Cuttings are chips of trek 

But sometimes the pita alao contain crude 
• »l. water produced along with the crude rig 
wastewater and contaminated snow

Testa of the pita show a wide range til 
contaminants. Including arsenic, cadmium, 
chromium, lead, benrene. toluene, napthat 
roe and paraformaldehyde While these ran 
be highly to ik  In large concentrations, envl 
ronmenlal official* say the biggest problem 
is Mil. which is prevent In high levels and 
kills plants 

The ronlenls of many pits have accidental 
ly leaked through the gravel walla or spilled 
over the top In summer at accumulated snow 
melts In I M l the contents of one pit pouted 
through a breach In a dike into a nearby lake 
used for drinking water 

Steve Taylor, head of the environmental 
division of Standard Alaik. Production Co. 
acknowledge!  that reverse pit .wainadiM  
hat not been adequate to prevent leaking Me 
said new stale regulations requiring atrkter 
control over the pita will force North Slope 
operators to improve or close many pits 
Standard it looking for ways lo insert 
Impermeable liners Inin the walls of the put 

Oil companies are allowed to reduce the 
nmtents of the pita la several ways Some 
tied muds are pumped bark into nearby 
wells through annular injection " a protest 
by whkh muds are pumped into the part nf 
the well that dortn l carry Ml In IMd it

See Page A4 PPUOMOC
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wrap metal, old wood, tlrea and other junk, 
rame from a variety of sources DEC talked
10 a number of companies that had one* used 
the pad. but do one would accept responsibil 
tty said Rich Cormack. a DEC flelu officer 
on the North Slope

When officials contacted Child's, which 
had lea led the gravel pad from the slate, 
they found the company tn Bankruptcy 
Court and unable to pay for the cleanup, he 
said

The state hat a 13) 000 certificate of 
deposit potted by Child'* when the company 
leased the tract, but Jerry Brutala of the 
state Department of Natural Resourres said
11 la rare for the stata ta actually draw 
•gainst such bonds to fact, be tald. in the 
five yean be has been wllb DNR. the state 
haa no, rached a tingle leaseholder's bond lo 
pay for a problem

Even If the money ware claimed. Broasia 
said, it would go Io the state's general fund 
and would nerd legislative approval before 
It could be earmarked for cleanup of the 
Child'i p#d

So It looks like the slate of Alaska will 
foot the bill Conwack estimated II will cost 
130  000 initially, )uet lo l  op the leaking and 
do the first phase of cleanup DEC already 
has pul containment booms around the site 
•nd shoveled out an area of the pad lo  slow 
runoff onto the tundra

Deadhorse is a a«re difficult <nvu unman 
lal problem than the oil fields Ihemsel-es 
The m iM  oil companies. which operate the 
fields keep a light rein on runt rectors 
w<-rkir.g in them, but Deadhorse it a patch 
•orb  of gravel pads leased in the mid ItfNS 
by the state

litdisldual leaseholders hauled In graval 
much of it purchased from the slate -  and 
built Heir uan pads along a ruwd that rtsns 
llua> the In the oil fields The pads
ale three lu 00 acres, with li-iught between

there Various lease stipulations and reside 
Ilona are aimed at kaeptng tha pad* clean 
and orderly. Broaala said

DNR and other regulatory a good at coo 
duct annual Impactions lo make lure com 
panics comply with the rules This yasr.

mindful of the economic slump. DNR it 
stepping up Inspections and trying lo work 
with companies that might otherwise walk 
away. Brottla said

"About three out of four pads are disgust­
ing for one reason or another,” Cormack 
said

On • day In early June, jus! around the 
corner from the Child's pad. water drained 
from large mounds of oily snow on a pad 
laaaed by Kodiak Oil Field Haulers The 
water flowed down one trough and toward 
the Saganavlrktok River

It happens year after year, said Brad 
Fristoe. who hetds DECs North Slope office, 
because the company deans lit oily trucks 
outside and lust pushes the contaminated 
•now to one t!-!e The company should have 
an Indoor shop ;o the oily waste cou.d be

Al AACOdmanf i M N , l l I la aiaam tiaarvad whila v ss is  w^set ions oft tn# pad

contained, drummed up and sent In a wash 
facility, he tald 

But all that Involves contidriulih • - 
pause. Fristoe said, so the oil flows to II* 
tundra again and again 

Jim Taylor, president of Kodiak Oil HHil 
Haulers, declined to discuss the wash pn I. 
lem. except to say II has been rraulvnt 

DEC haio't taken legal «< tlon again*! lb» 
company, Fristoe tald. because it <«•»!* t««> 
much mooey and manpower to prose* <>u 
tuck case*

"The department's philosophy is In « m s  
with the companies rather than take thrm i-  
court " Friatoe said

For exampla. he said, several years 
DEC spent 300 man hours pulling lug. it- - 
case sgalnit a North Slope salvage rumi-mn 
that had dumped 13.000 drums un tin- l.n. t> - 
Just oft one of the pads The i .«ve look >, 
to move through the courts The <h-hn.ii >■ 
ware convicted un criminal d .atgis - .  I 
ordered to perform community servits ioH. 
cr than to pay ftnes or go lo (all

In the end. the malor oil ruiitpai.ir- it 
oriftnaliy owned the barrels nf wasls ,|n-» 
more than II million to complete tin- • h ... ■, 
the salvage company had been |<*i.l * 
perform

DEC and oil Industry officials ague ib .i • 
Deadhorse type staging center inutl i.-.i * 
allowed lo happen again. rs|a*iall> u- -  
area tike ANWR

About six years ago. when AMlTI »u • • 
Inc developed Its Kuperuk Rivet In I I i-- >• 
west of Prudhoe Bay. the servhe „>• , • 
designed much differently Called H- i. -. 
ruk Indvstilal Center. II lias a single > . 
gravel pad. with a central (musing U .. . i  
shared by all companies Scrvi.* 
lease shop space from the borough

"Everybody Is evolving and liasin. ,
we go alnng " said Usri tl-b.m ...... .
president or operations b.r A id u  t ,  • 
lime w* do It brtter You wm. I * • ■
Deedhorse the neat |>U.» »» g.. *
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DUE FOR A CLEANING IN DEADHORSE

g* ■ -f ycc. ~ J.'M
Rich Cormack of the Oapartment of Environmental Conservation takaa photos of barrels of oily waste at a gravel pad.

O il c o m p a n ie s  p r e p a r e  f o r  v is i t o r s
By PATTI EPLER
OeJy Ne*s 'e cc r r

Deadhorse the eclectic operations base for North Slope oii-fieid service companies, is getting a “ long overdue" house-cleaning this week.
The belated spnng cleaning is being spuned in part, oil industry officials admit, because dozens of congressmen and other VIPs will soon be dropping by.
The congressional delegations will begin arriving late next week on fact*

finding missions to help them decide whether the coastal plain of the Arctic National Widllfe Refuge, a hundred miles to the east, should be opened to oil development.Today Is a free day at the dump, compliments of the North Slope Bor­ough. And officials were expecting re­cord-breaking crowds, thanks to strong suggestions from Alaska's two largest oil producers that companies who want to continue dole ‘loess with them take advantage o» . j  borough's gener­osity.

The special offer is just one part of an overall effort to spruce up the Slope. The oil Industry wants to prove to Congress that it can operate arctic oil fields in an environmentally sound fashion.TLe community of Deadhorse is actu­ally a collection of gravel pads that in 20 years has spread out along n road leading from the airport to the Prudhoe Bay oil field. Piles of scrap metal, rusted equipment and other debris —
See Back Pag*. MADMORSl



Cleaning up the pads before company arrivesDEADHORSE:
[ Continued from Page A-1 |
e v e n  l e a k i n g  d r u m s  o f  o i l y  
w a s t e  —  h a v e  c o l l e c t e d  i n  
v a r i o u s  l o c a t i o n s  a r o u n d  t h e  
c o m m u n i t y ,  m a k i n g  D e a d ­
h o r s e  a n  e a s y  t a r g e t  f o r  e n v i ­
r o n m e n t a l i s t s  w h o  h o p e  t o  
c o n v i n c e  C o n g r e s s  t h a t  o i l  d e ­
v e l o p m e n t  w i l l  d e v a s t a t e  t h e  
p r i s t i n e  A N W R  c o a s t a l  p l a i n .

B u t  S t a n d a r d  A l a s k a  P r o ­
d u c t i o n  C o .  a n d  A R C O  A l a s ­
k a  I n c . ,  t h e  t w o  l a r g e s t  N o r t h  
S l o p e  o p e r a t o r s ,  r e c e n t l y  
t u r n e d  u p  t h e  h e a t  o n  D e a d ­
h o r s e  c o n t r a c t o r s  w h o  d e p e n d  
o n  t h e m  f o r  c o m p e t i t i v e  o i l  
p a t c h  j o b s .

A n d  t h e  t w o  c o m p a n i e s  
t h e m s e l v e s  a r e  p a y i n g  t h o u ­
s a n d s  o f  d o l l a r s  t o  c l e a n  u p  
a r e a s  o f  t h e  c o m m u n i t y  t h a t  
n o  o n e  e l s e  w i l l  t a k e  r e s p o n s i ­
b i l i t y  f o r .

D o u g  W e b b ,  S t a n d a r d ' s  
v i c e  p r e s i d e n t  o f  o p e r a t i o n s ,  
s a i d  T h u r s d a y  A R C O  a n d  
S t a n d a r d  s e n t  l e t t e r s  t o  a b o u t  
60 c o n t r a c t o r s  s t r o n g l y  u r g i n g  
t h e m  t o  t a k e  a d v a n t a g e  o f  t h e  
f r e e  d u m p  d a y  a n d  c l e a n  u p  
t h e i r  o p e r a t i o n s .

" W e  a r e  a b s o l u t e l y  d e l i g h t ­
e d  b e c a u s e  w e  a r e  g e t t i n g  
e x c e l l e n t  r e s p o n s e  f r o m  a l ­
m o s t  a l l  o f  t h e m , " ( l a i d  W e b b .

N o r m a l l y ,  t h e  b o r o u g h  
c h a r g e s  $ 2 5  a  c u b i c  y a r d  f o r

w a s t e  m a t e r i a l  t h a t  c a n ' t  b e  
b u r n e d  a n d  m u s t  b e  b u r i e d  i n  
t h e  l a n d f i l l ,  s a i d  J o h n  D a v i s ,  
t h e  b o r o u g h  m a n a g e r  f o r  t h e  
D e a d h o r s e  a r e a .

B u t  t h e  b o r o u g h  w a n t e d  
" t o  h e l p  p r o v i d e  a  s e r v i c e  f o r  
e v e r y b o d y  o n  t h e  S l o p e  t o  
c l e a n  u p  a r e a s  t h a t  h a v e  b e e n  
i g n o r e d  i n  p r i o r  y e a r s . "

O n  T h u r s d a y ,  D a v i s  s a i d ,  
m a n y  c o m p a n i e s  w e r e  a l r e a d y  
h a r d  a t  w o r k ,  c l e a n i n g  o u t  
t h e i r  s h o p s  a n d  s t a c k i n g  s c r a p  
m e t a l  a n d  o t h e r  d e b r i s  t o  b e  
h a u l e d  a w a y .  S o m e  c o m p a ­
n i e s  h a v e  o f f e r e d  t o  h a u l  o t h ­
e r  p e o p l e ' s  t r a s h  f o r  f r e e ,  t o o ,  
h e  s a i d .

" E v e r y b o d y  i s  p l e a s e d  
w i t h  ( t h e  c l e a n u p  p r o g r a m ) , "  
h e  s a i d .  " E v e r y b o d y  i s  w o r k ­
i n g  r e a l  w e l l  t o g e t h e r . "

D a v i s  s a i d  t h i s  y e a r  Is  t h e  
f ir s t  a l l - o u t  c l e a n u p  e f f o r t ,  
a l t h o u g h  i n d i v i d u a l  c o m p a ­
n i e s  h a v e  u n d e r t a k e n  t h e i r  
o w n  h o u s e - c l e a n i n g s  i n  t h e  
p a s t .

" I  t h i n k  i t  w a s  j u s t  s o m e ­
t h i n g  t h a t  w a s  l o n g  o v e r d u e , "  
h e  s a i d .

A R C O  a n d  S t a n d a r d ,  w h o  
i n  t h e  p a s t  h a v e  b e e n  t a p p e d  
t o  c l e a n  u p  m e s s e s  l e f t  b e h i n d  
b y  t h e i r  c o n t r a c t o r s ,  a r e  s t e p ­
p i n g  i n  a g a i n .

A R C O  t h i s  w e e k  h a u l e d  o f f  
a b o u t  7 5  d u m p s t e r - l o a d s  —

a b o u t  1 ,0 0 0  c u b i c  y a r d s  —  o f  
s c r a p  m e t a l  a n d  o t h e r  d e b r i s  
t h a t  h a d  b e e n  n e g l e c t e d  f o r  
m o r e  t h a n  1 0  y e a r s .  T h e  d i s ­
c a r d e d  m a t e r i a l s  h a d  b e e n  
l e f t  i n  a n  a r e a  n e a r  a n  o l d  
l a n d f i l l ,  t h e  M u k l u k  d u m p ,  
t h a t  h a d  c l o s e d  d o w n  i n  1 9 7 6 ,  
s a i d  L a r r y  D i e t r i c h  o f  t h e  
A l a s k a  D e p a r t m e n t  o f  E n v i ­
r o n m e n t a l  C o n s e r v a t i o n .

T h e  l a n d f i l l  h a d  b e e n  u s e d  
" b y  v i r t u a l l y  e v e r y b o d y  o n  
t h e  S l o p e "  f o r  m a n y  y e a r s ,  
D i e t r i c h  s a i d ,  a n d  i t  w a s  n e v ­
e r  d e a r  w h o  w a s  r e s p o n s i b l e  
f o r  t h e  a d j a c e n t  m e s s .

T h e  m a t e r i a l  w a s  l e f t  o n  
u n l e a s e d  s t a t e  l a n d  i n  t h e  
f l o o d  p l a i n  o f  t h e  S a g a v a n i r k -  
t o k  R i v e r .  T h e  s t a t e  e v e n t u ­
a l l y  h a d  t h e  d e b r i s  c o n ­
d e m n e d  —  t o  r e s o l v e  l i a b i l i t y  
q u e s t i o n s  —  a n d  b e c a m e  t h e  
l e g a l  o w n e r ,  h e  s a i d .

A R C O  a g r e e d  t o  c l e a n  u p  
t h e  e y e s o r e - ,  a n d  r e c e n t l y  
s p e n t  a b o u t  $ 1 5 , 0 0 0  t o  h a v e  
t h e  d e b r i s  h a u l e d  t h e  f i v e  
m i l e s  t o  t h e  b o r o u g h  l a n d f i l l  
u n d e r  t h e  f r e e  d i s p o s a l  o f f e r ,  
s a i d  A R C O  s p o k e s w o m a n  S u ­
s a n  A n d r e w s .

D a v i s  s a i d  t h e  b o r o u g h  p r o ­
g r a m  s a v e d  A R C O  a b o u t  
$ 2 5 ,0 0 0  i n  d u m p  f e e s .

" W e ' d i d  i t  i n  t h e  j . p i r i t  o f  
g e n e r a l  c l e a n u p  c o o p e r a t i o n  
a n d  t o  set  a  g o o d  e x a m p l e , "

A n d r e w s  s a i d  T h u r s d a y ,  a d ­
d i n g :  " I t  w o u l d  s e e m  t o  m e  a  
g o o d  t i m e  t o  d o  i t .  I t  s e e m s  
l i k e  w h e n  y o u ’ re h a v i n g  c o m ­
p a n y  t h f t ' s  t h e  t i m e  t o  c l e a n  
up*

A R C O  a n d  S t a n d a r d  a l s o  
a r e  n e g o t i a t i n g  w i t h  t h e  s t a t e  
t o  t a k e  o v e r  t h e  c l e a n u p  o f  
a n o t h e r  D e a d h o r s e  s i t e  w h e r e  
t h e  s t a t e  r e c e n t l y  d i s c o v e r e d  
m o r e  t h a n  5 0 0  a b a n d o n e d  
d r u m s  o f  o i l y  w a s t e .  T h e  i l l e ­
g a l  d u m p  s i t e  is  o n  a  p a d  
l e a s e d  t o  C h i l d ' s  E q u i p m e n t  
S e r v ic e * ,  a  c o m p a n y  t h a t  h a s  
f i l e d  f o r  p r o t e c t i o n  f r o m  c r e d ­
i t o r s  u n d e r  b a n k r u p t c y  l a w s .

S t a t e  e n v i r o n m e n t a l  o f f i ­
c i a l s  h a v e  s a i d  m a n y  p e o p l e  
h a v e  d u m p e d  t r a s h  t h e r e ,  
m a k i n g  i t  v i r t u a l l y  i m p o s s i ­
b l e  t o  f o r c e  a n y  o n e  c o m p a n y  
t o  c l e a n  i t  u p .

S o m e  o f  t h e  d r u m s  a r e  
l e a k i n g  p e t r o l e u m  p r o d u c t s  
o n t o  t h e  s u r r o u n d i n g  t u n d r a .  
D E C  h a s  t r i e d  t o  c o n t a i n  as 
m u c h  o f  t h e  o i l y  w a s t e  as  
p o s s i b l e ,  a n d  h a d  p l a n n e d  to  
s e e k  b i d s  t o  c l e a n  u p  t h e  p a d  
D E C  h a s  e s t i m a t e d  t h e  f irst  
p h a s e  o f  t h e  c l e a n u p  w i l l  co st  
a t  l e a s t  $ 2 0 ,0 0 0 .

B u t  W e b b  s a i d  A R C O  a n d  
S t a n d a r d  a r e  d i s c u s s i n g  d o i n g  
t h e  c l e a n u p  t h t j n s e l v e s ,  i f  tb« 
q u e s t i o n  o f  l i a b i l i t y  c a n  b e  
r e s o l v e d .



A L A S K A  S T A T E  L E G I S L A T U R E  
H O U S E  O F  R E P R E S E N T A T I V E S  

R E S E A R C H  A G E N O

P O Box 1. S u if Cjpuol 
Jtinciu.

Mail Stop Jino 
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March 9, 1988

MEMORANDUM

TO: Representative Mike Oavis

ATTN: Marilyn Heiman

J 0
FROM: Heidi Borson-Paine 

Legislative Analyst

RE: Other States' Liability Statutes for Hazardous Substance Releases

Research Request 88.191

You requested this agency to determine how many states have strict 

liability or joint and several liability statutes for hazardous substance 

releases. As we agreed in a recent conversation, this memorandum provides 

the information we have collected to date concerning strict liability 

statutes for hazardous substance releases. A follow-up memorandum will 

provide copies of other states' strict liability and joint and several 

liability statutes for hazardous substance releases.

Strict liability in tort and criminal law can be defined as "liability 

without regard to fault." Under a strict liability standard, the plaintiff 

is not required to prove negligence on the part of the defendant but must 

prove that the injury was proximately caused by the defendant. According 

to Black's Law Dictionary, proximate cause is defined as the "primary or 

moving cause, or that which, in a natural and continuous sequence, unbroken 

by any efficient intervening cause, produces the injury and without which 

the accident could not have happened." Defenses against strict liability 

are usually limited to: 1) foreseeability, 2) acts of God, 3) governmental 

immunity, 4) governmental privilege, and 5) the assumption of risks.

Strict liability principles have been developed in response to situations 

in tort law where persons or legal entities engage in activities that have 

inherent risks of Injury to the public. The rationale behind the 

development of the tort law of strict liability is that it discourages 

dangerous activities while not completely prohibiting any social benefit 
they may produce.1

^Office of Waste Programs Enforcement, "Current Status of State 

Liability Standards for Superfund Response Action Contractors," December 

1987, United States Environmental Protection Agency, Washington, D.C., p.



According to a July 1987 survey conducted by the Office of Waste Programs 

Enforcement of the Environmental Protection Agency (EPA), 24 states have 

hazardous waste management statutes chat may hold generators, transporters, 

and disposers of hazardous waste strictly liable. The 24 states are: 

Alaska, California, Connecticut, Florida, Illinois, Iowa, Louisiana, Maine, 

Massachusetts, Minnesota, Missouri, Nevada. New Hampshire, New Jersey, 

North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, South Carolina, 

Texas, Utah, Vermont, and Wisconsin.

In addition, states without strict liability statutes for hazardous waste 

releases may apply the strict liability standard through common law. Under 

common law, strict liability may be imposed for injury resulting from 

activities that fall under the following three categories: 1) dangerous 

instrumentality principle; 2)inherently dangerous operations or ultra- 

hazardous operations principle; or 3) strict product liability principle.

Under the dangerous instrumentality principle, an owner or occupier of land 

who possesses, maintains, or stores a dangerous instrumentality, such as 

gasoline, toxic chemicals, and explosives, on their premises is strictly 

liable for injuries caused by its presence. The ultra-hazardous operations 

principle imposes strict liability for any injury or property damage that 

results from operations conducted by the owner or occupier which are 

unreasonably dangerous to others in the proximity of their property. These 

operations could include oil well drilling, mining, blasting, or the 

production of dangerous chemicals.

Under the strict product liability principle, strict liability is imposed 

on a vendor who sells any defective product that is unreasonably dangerous 

to users or consumers, or their property. In product liability cases, the 

strict liability standard applies even if the vendor has exercised all 

possible care in the preparation and sale of the product. The plaintiff 

must simply prove the product was in fact defective and that damages 

resulted.

R e p r e s e n t a t i v e  D a v i s
M a r c h  9 ,  1 9 8 8
P a g e  2

* * *

I hope this memorandum meets your immediate needs. You will receive a 

follow-up memorandum containing copies of state strict liability statutes 

and joint and several liability statutes within two weeks.

2 I b i d . ,  p .  3 .
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Election
District Program Description

Action Action ction FY 89 Cost
By______Taken Propose! (estimate)

Old Creosote Plant HD 6
Whittier, AK

Middleton Island HD 6
near Coir /va

U.S. Army HD 6
Whittier, AK

Chitina Cafe HD 6
Chitina, AK

Rainbow Service Station HD 6
Valdez, AK

Oocper Landing Barrel HD 6
Dumping
Cooper Landing, AK

470 Creosote and waste oi l residue
beneath this abandoned storage 
facility

DERP Military station with operational
wastes including fuel oil and 
transformer oil

IRP Inactive fuel storage site
Contamination to soil

470 Diesel contaminated groundwater

470 Underground gasoline spill to
soil and groundwater

470 Barrels of paints and solvents

— c a

-  1t> ‘acsot'rfg.

L~4, t-«A . c y  /u 4  i‘

} a j ^ k  *-<>•** y  ~  ir*'

State AC CD

RP —  A

RP A  CEE

State AC CD

State —  A

State ABC EF
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5 -  14 6 5 B a  t, 
H e i n

A M E N D M E N T

O f f e r e d  i n  t h e  S E N A T E  B y  K e l l y

T O :  C S H B  459  ( R e s o u r c e s )

P a g e  4 ,  a f t e r  l i n e  2 6 :

I n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :

" *  S e c .  2 .  A S  4 6 , 0 3  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  4 6 . 0 3 . 8 2 3 .  C I V I L  L I A B I L I T Y  O F  R E S P O N S E  A C T I O N  C O N T R A C T O R S ,

( a )  N o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  o f  l a w ,  a n d  t o  t h e  e x t e n t  n o t  i n  

c o n f l i c t  w i t h  f e d e r a l  l a w ,  a  r e s p o n s e  a c t i o n  c o n t r a c t o r  m ay  n o t  b e  

h e l d  c i v i l l y  l i a b l e  f o r  i n j u r i e s ,  c o s t s ,  d a m a g e s ,  o r  e x p e n s e s  r e s u l t ­

i n g  f r o m  a  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e ,  

e x c e p t  i n  p r o p o r t i o n  t o  t h e  f a u l t  o f  t h e  c o n t r a c t o r .

( b )  T h e  l i m i t a t i o n  o n  l i a b i l i t y  u n d e r  ( a )  o f  t h i s  s e c t i o n  d o e s  

n o t  a f f e c t  t h e  l i a b i l i t y  o f  a  p e r s o n  w h o  w o u l d  o t h e r w i s e  b e  c o n s i d e r e d  

a  r e s p o n s i b l e  p a r t y  u n d e r  a p p l i c a b l e  l a w .

( c )  I n  t h i s  s e c t i o n ,  " r e s p o n s e  a c t i o n  c o n t r a c t o r "  m e a n s  a  p e r ­

s o n ,  o r  a n  e m p l o y e e  o r  s u b c o n t r a c t o r  o f  a  p e r s o n ,  w h o  e n t e r s  i n t o  a  

c o n t r a c t  t o  m i t i g a t e  o r  c l e a n  u p  a  h a z a r d o u s  s u b s t a n c e  r e l e a s e . "

R e n u m b e r  f o l l o w i n g  b i l l  s e c t i o n  a c c o r d i n g l y .

-1- 4 / 2 6 / 8 8
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4. LIMITATION OF LIABILITY 

iUMMARY AND EXPLANATION

Firms that provide planning and 

J  cleanup services at hazardous waste 

sites (response action contractors or 

RACs) are often subject to unreasonable 

and unquantifiable risks in connection 

with their response action activities. 

Factors contributing to this liability 

include the potential imposition of 

strict, joint and several liability on 

RACs, current legal trends expanding 

the rights of individuals to sue for 

toxic torts, the escalation of toxic 

tort judgments and the unknown size of 

the risks at hazardous waste sites. 

Because of the risks associated with 

the work, and because many insurance 

companies are unwilling to provide 

insurance, the pool of highly qualified 

and financially responsible RACs who 

are willing to perform work in the 

state has been limited.

This Act, entitled "Contractor 

Limitation of Liability Act" will 

encourage RACs to use their talents to 

help cleanup hazardous waste sites in 

the state by limiting the liability of 

the RAC with respect to damages 

resulting from a release or threatened 

release. This limitation of liability 

is justified because RACs should not be 

exposed to unlimited liability for a 

hazardous waste site when they had no 

role in and did not benefit from the 

placement of the waste at the site. By 

encouraging RACs to perform their 

services in the state, the law will 

enable the state to continue its vital 

role in leading the cleanup of these 

sites to the highest standard possible.



CONTRACTOR LIMITATION OF LIABILITY ACT

Section 1: Definitions

purposes of this Act:

Response Action Contract. The term "response action contract" means any written 
jntract or agreement to provide any removal action, remedial action or any 

jvaluation, planning, engineering (including surveying and mapping), design, 

construction, equipment or any ancillary service in connection with the mitigation or 
cleanup of a hazardous substance or pollutant or contaminant from a facility.

(b) Response Action Contractor. The term "response action contractor" means any 

person, including the employee or subcontractor of the person, who enters into a 
response action contract in connection with the mitigation or cleanup of a hazardous 
substance or pollutant or contaminant from a facility and is carrying out such a
contract. This term does not include any person who would otherwise be considered a
responsible party under applicable law.

Section 2: Limitation of Liability

No response action contractor shall be liable for any damages, expenses or other 
liability which results from a release or a threatened release of a hazardous 
substance or pollutant or contaminant if the release or threatened releases arises

out of response action activities, in an amount greater than one million dollars to
any person, or three million dollars to all persons for a single occurrence. The 
limitation of liability of this section shall not:

(a) affect any right of indemnification which such response action contractor has, or 
may acquire by contract; or

(b) apply to conduct by the response action contractor that was grossly negligent or 
which constituted intentional misconduct.

Section 3: Effective Date and Applicability

This Act shall take effect immediately and shall apply to:

(a) Response action contracts entered into prior to the effective date of this Act 
and not completed on the effective date of this Act; and

(b) Response action contracts entered into after the effective date of this Act.
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SECTION-BY-SECTION ANALYSIS 

Section 1

The term "response action contract" 

includes any contract for the 

provisions of services, such as removal 

or remedial actions, evaluation, 

planning, engineering (including 

surveying and mapping), design, 

construction, equipment or other 

services, in connection with the 

mitigation or cleanup of a release or 

threatened release of a hazardous 

substance, pollutant or contaminant.

The term "response action contractor" 

applies to both the prime contractor 

and the subcontractor performing 

services pursuant to a response action 

contract. While the definition of the 

term "response action contractor" is 

intentionally broad, this Act does not 

affect a person's underlying 

liability. Therefore, this definition 

explicitly provides that the term does 

not include any person who would 

otherwise by considered a responsible 

party under applicable law.

Section 2

This section places a limit on the 

liability of response action 

contractors for damages, expenses or 

other liability resulting from the 

release of a hazardous substance or 

pollutant or contaminant. This 

limitation of liability is justified 

for several reasons. First, it will 

encourage RACs to agree to perform 

their services in the state without the 

fear of being exposed to unreasonable 

liability. Second, it makes clear the 

difference in liability between the 

RAC, who is the firm performing a 

useful public service in helping to 

clean up the state hazardous waste 

sites, and the person responsible for 

creating the hazardous site. The 

person responsible for the hazardous 

waste will remain liable for all

dan ages caused by the release or 

threatened release.

The enactment of this law will not 

leave persons injured by a release 

without recourse. While the RAC will 

only be liable for a certain amount of 

the total injury, the persons ■’ 

ultimately responsible for the 

hazardous waste site will be liable for 

all amounts in excess of the 

limitation. The limitation of 

liability only applies to injuries 

caused by a release or threatened 

release arising out of response action 

activities. It does not apply if the 

RAC has been grossly negligent or 

engaged in intentional misconduct.

Finally, this section makes clear 

that the liability limitation does not 

affect any right of indemnification the 

RAC may have against any party.

The final section of the Act states 

that the Act becomes effective 

immediately. It also provides that the 

limitation of liability established in 

Section 2 applies to all future 

response action contracts as well as 

the existing, ongoing response action 

contracts.

Section 3

20
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A l a s k a  S t a t e  L e g i s l a t u r e

Representative Mike Davis District 19
P O  Box V Interim Office,
luneiu A U ik i 99811 PO  Box 81435
'907' 456-4930 4*41 Fairbanks. Alaska 99708

'9071 456-8161

M E M O R A N D U M

TO: A l l  H o u s e

FROM: Rep. M i k e  

RE: H B  459, L i a b i l i t y  for h a z a r d o u s  s u b s t a n c e  r e l e a s e s

DATE: A p r i l  11, 1988

A t t a c h e d  is a p a c k e t  d e s c r i b i n g  H B  459 w h i c h  w i l l  b e  up on  t h e  
H o u s e  F l o o r  t h i s  week. T h e  bi l l  is f a i r l y  c o m p l i c a t e d  a n d  I 
w a n t e d  to g i v e  y o u  an  o p p o r t u n i t y  to '-’v i e w  -he b i l l  b e f o r e  it 
c o m e s  up o n  t h e  floor.

H B  4 5 9  s t r e n g t h e n s  the A l a s k a  s t a t u t e s  in r e g a r d  to  l i a b i l i t y  
a n d  m o r e  c l e a r l y  d e f i n e s  the r e s p o n s i b i l i t y  for h a z a r d o u s  
s u b s t a n c e  r e l e a s e s .

M a n y  t i m e s  the s t a t e  a n d  l o cal c o m m u n i t i e s  a r e  p a y i n g  t h e  c o s t  
of  c l e a n - u p  of h a z a r d o u s  s u b s t a n c e  r e l e a s e s .  T h i s  is b e c a u s e  
t h e  s t a t e  s t a t u t e s  p r e s e n t l y  in e f f e c t  do n o t  c l e a r l y  a t t a c h  
l i a b i l i t y  to a n y o n e  e x c e p t  t h e  p e r s o n  w h o  o w n s  o r  o p e r a t e s  t h e  
f a c i l i t y  a t  t h e  t i m e  o f  the r elease. If t h e  r e l e a s e  o c c u r s  
a f t e r  the si t e  is a b a n d o n e d  o r  a c o n t r a c t o r  i m p r o p e r l y  h a n d l e s  
o r  d i s p o s e s  the waste, the o r i g i n a l  o w n e r  o r  p r o d u c e r  m a y  
e s c a p e  r e s p o n s i b i l i t y .

T h e  i n t e n t  of t h i s  b i l l  is t o  m o r e  d i r e c t l y  t i e  ti.e 
r e s p o n s i b l e  p a r t i e s  ie: the owner, o p e r a t o r ,  t r a n s p o r t e r ,  or 
d i s p o s e r  o f  w a s t e  to  t h e  r e l e a s e  and e n c o u r a g e  p r o p e r  d i s p o s a l  
o f  wa s t e .

T h e  b i l l  is m o d e l e d  a f t e r  t h e  F e d e r a l  C o m p r e h e n s i v e  
E n v i r o n m e n t a l  R e s p o n s e  C o m p e n s a t i o n  a n d  L i a b i l i t y  A c t  
(CERCLA) w h i c h  is t h e  l a w  t h a t  c r e a t e d  t h e  f e d e r a l  S u p e r f u n d  
in 1980. T h i s  w i l l  p r o v i d e  t h e  s a m e  laws u s e d  in F e d e r a l  
C o u r t  to b e  u s e d  in S t a t e  c o u rts.



STEVE COWPER. GOVERSOR

POSITIOH PAPER 
HB 459 HAZARDOUS SUBSTANCE CLEANUP LIABILITY

FEBRUARY 24, 1988

E ffe c t. g f , t h e ..b ill

The bill would make the state's requirements for liability for 
hazardous substance spills explicit. The current statute refers 
to a "person owning or having control over a hazardous substance 
which enters in or upon the waters, surface or subsurface lands 
of the state . . . "  The bill vould explicitly expand the 
coverage of this liability provision to include other parties 
that have responsibility for hazardous substances, Including 
those who generate then, those who have control over the site 
where they are spilled or disposed of, and those who transport 
them in cases where the transporters select the destination.
These parties are currently liable under the ccamon law, but the 
proposed statute vould clarify this liability and reduce the need 
for litigation.

Department po s it io n
The Department supports the bill. He belitve that this 
clarification is appropriate and would be helpful. This will 
would assist us in carrying out the sandates of HB 470, passed 
two years ago to establish the Oil and Hazardous Substance 
Release Response Fund. The bill provides a proper scope of 
liability. The bill would affect generators and transporters who 
allow their wastes to be taken to isproper or sarginal operators 
who do not provide for proper disposal.

f la c a l e ffec t
The Department has provided a zero fiscal note on this bill.
Over time, this bill could reduce litigation costa and 
probability of recovery of cleanup and related coats.

Dennis j. Kelso, Commissioner
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^ ; B p \  K E N A I  P E N I N S U L A  B O R O U G H

- 144 N. BINKLEY • S01D0TNA. ALASKA 99669
P H O N E  (907) 262 4441

POSITION PAPEH 
HD 4 3 9  - Hazardous Substance Clean-up Liability

The administration of the Kerai Peninsula Borough supports HB 45 9 . We 
believe this bill will provide the necessary incentive for proper disposal of 
hazardous wastes, by attaching clear responsibility to generators and 
transporters of wastes as well as owners and operators of disposal sites.

As you are aware, the occurrence of hazardous waste problems on the Kenai 
Peninsula is rapidly increasing, as evidenced by the Governor ? recent 
request for $955,000  in his supplemental appropriation bill.

In many of those cases the parties responsible for th< release of hazardous 
substances are either bankrupt or no longer in business. Because current 
law does not allow for the attachment of liability to generators, other than 
those who own or operate the facility at the time of release, the original 
owner or producer may escape responsibility for clean-up. In these 
instances, the state or local governments many times have to bear that cost 
and responsibility

A  specific example is the Sterling special waste site on the Kenai Peninsula. 
The site was originally permitted by DEC as a special waste site for the 
disposal of drilling muds and other special wastes The land is owned the 
the Kenai Peninsula Borough and was leased by a private company who 
contracted with producers of special wastes for disposal. After a number of 
years of operation, the contractor filed bankruptcy and abandoned the pit 
The Kenai Peninsula Borough now bears total costand responsibility for 
closure and clean-up of the site It is uncertain exactly what has been 
disposed of in the pits, and now must be treated and closed as a hazardous 
waste site.

O O N  GILMAN 
MAfOR



A l a s k a  E n v i r o n m e n t a l  L o b b y ,  Inc.

PO. Box 22151 Juneau, Alaska 99802 907-586-2345

CS HB 4 5 9  (Res) Strict L iability  Tor Hazardous Substance Release

This bill would strengthen Alaska statutes in regard to liability, and 
more clearly define the responsibility for hazardous substance release. 
Current statutes do not clearly attach liability to anyone ezcept the perfon 
who owns or operates the facility at the time of release. This allows past 
operators, generators, and transporters of the waste to escape responsibility. 
In these cases, ann in the case of abandoned sites, the state or local 
community would then bear the cost of cleanup. The intent of this bill is to 
more directly connect the responsible parties to the cost of cleanup of a 
release. In doing so. the bill's greatest benefit is to act as an incentive to 
properly handle or dispose of hazardous substances.

The bill is modeled after the federal Comprehensive Environmental 
Response Compensation and Liability Act (CERCLA), which is the law that 
created the federa. Superfund in 1980. This legislation will allow the same 
laws used in federal court to be applied to state courts.

The Resources Committee substitute added language that clarified that 
the bill relates to hazardous wastes, not products. It was strengthened by 
adding joint and several liability, as does federal law. It also added 
defenses for previous property owners.

The Alaska Environmental Lobby supports the proposed legislation 
and believes this is an important step toward developing safeguards and 
laws necessary for preventative solutions.

Issue paper prepared by Kristine Benson 4/11/88
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H B  4 5 9  —  l i a b i l i t y  f o r  
r e l e a s e  o f  h a z a r d o u s  s u b ­
s t a n c e s

D e a r  R e p r e s e n t a t i v e  D a v i s :

A t  y o u r  r e q u e s t  t h i s  o f f i c e  h a a  e x a m i n e d  H B  4 5 9 .  T h e  
b i l l  w o u l d  a m e n d  t h e  p r o v i s i o n s  o f  A S  4 6 . 0 3 . 8 2 2  r e g a r d i n g  l i a b i l ­
i t y  f o r  r e l e a s e  o f  h a z a r d o u s  s u b s t a n c e s .  T h e  b i l l  r e t a i n s  t h e  
p r e s e n t  l a w ,  t h a t  p e r s o n s  o w n i n g  o r  c o n t r o l l i n g  a  h a z a r d o u s  s u b ­
s t a n c e  t h a t  i s  r e l e a s e d  a r e  s t r i c t l y  l i a b l e  f o r  t h e  d a m a g e s  t h a t  
r e s u l t .  B u t  i t  a m p l i f i e s  a n d  c l a r i f i e s  w h o  i s  p o t e n t i a l l y  l i a ­
b l e ,  t o  i n c l u d e  o w n e r s  a n d  o p e r a t o r s  o f  t h e  f a c i l i t i e s  f r o m  w h i c h  
a  r e l e a s e  o c c u r r e d ;  p e r s o n s  w h o  o r i g i n a l l y  r e c e i v e d  t h e  s u b ­
s t a n c e s  a t  t h e  f a c i l i t y ;  p e r s o n s  w h o  o w n e d  t h e  s u b s t a n c e  a n d  c o n ­
t r a c t e d  w i t h  a n o t h e r  f o r  i t s  d i s p o s a l ;  a n d  p e r s o n s  w h o  t r a n s ­
p o r t e d  i t  t o  a  d i s p o s a l  f a c i l i t y  w h i c h  t h e y  t h e m s e l v e s  c h o s e .  
T h e s e  p r o v i s i o n s  p a r a l l e l  t h o s e  i n  5 1 0 7  o f  t h e  f e d e r a l  C o m p r e h e n ­
s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  a n d  L i a b i l i t y  A c t  
( C E R C L A ) ,  w h i c h  w a s  i n t e n d e d  t o  r e q u i r e  a l l  p e r s o n s  w h o  h a n d l e  
h a z a r d o u s  m a t e r i a l s  t o  b e a r  a p p r o p r i a t e  r e s p o n s i b i l i t y  f o r  i t s  
s a f e  d i s p o s i t i o n .

M B  4 5 9  a p p e a r s  t o  b e  a n  a p p r o p r i a t e  c l a r i f y i n g  a n d  
s t r e n g t h e n i n g  a m e n d m e n t  t o  c u r r e n t  A l a s k a  l a w .

S i n c e r e l y  y o u r s ,

C R A C E  B E R G  S C H A I B L E
A T T O R N E Y  G E N E R A L

By
D o u g l a s  K .  M e r c z  __

A s s i s t a n t  A t t o r n e y  G e n e r a

DKM/dlm

c c t  H o n .  D e n n i s  K e l s o  
C o m m i s s i o n e r , A D E C
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S e c t i o n  1 r e w r i t e s  A S  4 6 . 0 3 . 8 2 2 ,  w h i c h  e s t a b l i s h e s  s t r i c t  
l i a b i l i t y  f o r  d a m a g e s  r e s u l t i n g  f r o m  t h e  r e l e a s e  o f  h a z ­
a r d o u s  s u b s t a n c e s .  U n d e r  e x i s t i n g  l a w ,  o n l y  t h e  o w n e r  o r  
p e r s o n  h a v i n g  c o n t r o l  o v e r  t h e  r e l e a s e d  s u b s t a n c e  i s  
s t r i c t l y  l i a b l e .  C S H B  4 5 9 (  ) e x p a n d s  t h i s  l i a b i l i t y  t o
c o v e r  n o t  o n l y  t h e  o w n e r  o r  p e r s o n  h a v i n g  c o n t r o l ,  b u t  a l s o  
t h e  o w n e r  a n d  t h e  o p e r a t o r  o f  a  f a c i l i t y ,  i n c l u d i n g  t h e  
d i s p o s a l  s i t e ,  o r  v e s s e l  f r o m  w h i c h  t h e  s u b s t a n c e  w a s  
r e l e a s e d ,  e v e n  i f  i t  h a d  b e e n  a b a n d o n e d ;  a  p r e v i o u s  o w n e r  o f  
t h e  f a c i l i t y  o r  v e s s e l ,  i f  t h e  p e r s o n  o w n e d  i t  a t  t h e  t i m e  
t h e  s u b s t a n c e  w a s  d e l i v a r e d  t o  t h e  f a c i l i t y  o r  v e s s e l ;  t h e  
p e r s o n  w h o  o w n e d  t h e  h a z a r d o u s  s u b s t a n c e ,  a n d  a r r a n g e d  f o r  
s o m e o n e  e l s e  t o  t r a n s p o r t ,  t r e a t ,  o r  d i s p o s e  o f  t h e  
s u b s t a n c e  a t  a  f a c i l i t y  o r  i n c i n e r a t i o n  v e s s e l  o w n e d  b y  t h e  
o t h e r  p e r s o n ;  a n d  t h e  p e r s o n  w h o  t r a n s p o r t e d  o r  a c c e p t e d  t h e  
s u b s t a n c e  f o r  t r a n s p o r t  t o  t h e  p l a c e  f r o m  w h i c h  i t  w a s  
r e l e a s e d ,  i f  t h e  t r a n s p o r t e r  w a s  t h e  o n e  w h o  s e l e c t e d  t h e  
f a c i l i t y ,  v e s s e l ,  o r  s i t e  t o  w h i c h  i t  w a s  d e l i v e r e d .  
S u b s e c t i o n  ( a )  a l s o  m a k e s  c l e a r  t h a t  t h e  s t r i c t  l i a b i l i t y  i s  
j o i n t  a n d  s e v e r a l ,  a n d  s p e c i f i c a l l y  i n c l u d e s  d a m a g e  t o  t h e  
n a t u r a l  r e s o u r c e s  o f  t h e  s t a t e  a n d  c o s t s  I n c u r r e d  b y  t h e  
s t a t e  o r  a  m u n i c i p a l i t y  f o r  r e s p o n d i n g ,  c o n t a i n i n g ,  
r e m o v i n g ,  o r  t a k i n g  r e m e d i a l  a c t i o n  f o r  a  r e l e a s e ,  a n d  f o r  
r e s p o n d i n g  t o  a  s u b s t a n t i a l  t h r e a t  o f  a  r e l e a s e  o f  a  
h a z a r d o u s  s u b s t a n c e .

C S H B  4 5 9 (  ) a l s o  m a k e s  s o m e  c h a n g e s  t o  t h e  d e f e n s e s  a v a i l ­
a b l e  t o  s t r i c t  l i a b i l i t y .  S u b s e c t i o n  ( b )  p r o v i d e s  ( a t  p a g e  
2 ,  l i n e s  9 - 1 1 )  t h a t  t n e  s t a n d a r d  o f  p r o o f  f o r  p r o v i n g  t h a t  
a  p e r s o n  s h o u l d  b e  r e l i e v e d  f r o m  s t r i c t  l i a b i l i t y  i s  " c l e a r
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a n d  c o n v i n c i n g  e v i d e n c e . "  T h i s  i s  a  h i g h e r  ( o r  mot  b u r d e n ­
s o m e )  s t a n d a r d  o f  p r o o f  t h a n  t h e  u s u a l  p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e "  s t a n d a r d  o f  c i v i l  c a s e s .  T h e  b i l l  r e m o v e s  n e g ­
l i g e n c e  b y  t h e  s t a t e  o r  t h e  f e d e r a l  g o v e r n m e n t  a s  a  d e f e n s e  
t o  s t r i c t  l i a b i l i t y .  T h e  b i l l  a l s o  r e q u i r e s  t h a t  f o r  t h e  
n e g l i g e n t  o r  i n t e n t i o n a l  a c t  o f  a  t h i r d  p a r t y  t o  r e l i e v e  a  
p e r s o n  o f  s t r i c t  l i a b i l i t y ,  t h e  p e r s o n  m u s t  p r o v e  t h a t  h e  o r  
s h e  e x e r c i s e d  d u e  c a r e  w i t h  r e s p e c t  t o  t h e  s u b s t a n c e  a n d  
t h a t  h e  o r  s h e  t o o k  r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  t h e  t h i r d  
p a r t y ' s  a c t  a n d  i t s  c o n s e q u e n c e s .  I n  a d d i t i o n ,  t h e  t h i r d  
p a r t y  a n d  i t s  e m p l o y e e s  c a n n o t  b e  i n  p r i v i t y  o f  c o n t r a c t  
w i t h  o r  e m p l o y e d  b y  t h e  p e r s o n  w h o  i s  s e e k i n g  t o  b e  r e l i e v e d  
f r o m  s t r i c t  l i a b i l i t y .

S u b s e c t i o n  ( c )  a t  p a g e  3 ,  l i n e s  1 - 2 0 ,  s p e l l s  o u t  t h e  
c i r c u m s t a n c e s  u n d e r  w h i c h  a  t h i r d  p a r t y  o r  i t s  e m p l o y e e s  
w i l l  b e  c o n s i d e r e d  i n  p r i v i t y  o f  c o n t r a c t .  E s s e n t i a l l y ,  t h e  
c i r c u m s t a n c e s  i n c l u d e  b e i n g  a  p a r t y  t o  a  l a n d  c o n t r a c t ,  
d e e d ,  o r  o t h e r  t r a n s f e r  o f  t h e  f a c i l i t y  f r o m  w h i c h  t h e  
h a z a r d o u s  s u b s t a n c e  r e l e a s e  o c c u r r e d  a f t e r  t h e  s u b s t a n c e  w a s  
p l a c e d  a t  t h e  f a c i l i t y .  I n  a d d i t i o n ,  t o  e s t a b l i s h  a  l a c k  o f  
p r i v i t y  ( a n d  t h u s  a v o i d  s t r i c t  l i a b i l i t y )  t h e  d e f e n d a n t  m u s t  
p r o v e  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  ( 1 )  t h e  
d e f e n d a n t  h a s  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  ( b ) ( 1 ) ( B ) ( i )  a n d
( i i )  ( a t  p a g e  2 ,  l i n e s  18 -  21 )  a n d  ( 2 )  o n e  o r  m o r e  o f  t h e  
t h r e e  c i r c u m s t a n c e s  l i s t e d  a t  p a g e  3 ,  l i n e s  11 -  20 ,  e x i s t .

S u b s e c t i o n  ( d )  p r o v i d e s  t h a t  i n  o r d e r  t o  e s t a b l i s h  t h a t  t h e  
f i r s t  o f  t h e s e  t h r e e  c i r c u m s t a n c e s  e x i s t s ,  t h e  d e f e n d a n t  c a n  
s h o w  t h a t  h e  o r  s h e  h a d  n o  r e a s o n  t o  k n o w  t h a t  t h e  h a z a r d o u s  
s u b s t a n c e  w a s  a t  t h e  f a c i l i t y  b y  p r o v i n g  t h a t  a t  t h e  t i m e  
t h e  d e f e n d a n t  a c q u i r e d  t h e  f a c i l i t y  h e  o r  s h e  m ad e  t h e  
a p p r o p r i a t e  i n q u i r i e s  i n t o  t h e  p r e v i o u s  o w n e r s h i p  a n d  u s e  o f  
t h e  f a c i l i t y .  T h e  s u b s e c t i o n  a l s o  s p e c i f i e s  p a r t i c u l a r  
f a c t o r s  t h a t  t h e  c o u r t  s h o u l d  c o n s i d e r  t o  d e t e r m i n e  w h e t h e r  
t h e  d e f e n d a n t  i n  f a c t  h a d  r e a s o n  t o  k n o w  t h a t  t h e  h a z a r d o u s  
s u b s t a n c e  w a s  a t  t h e  f a c i l i t y .

S u b s e c t i o n  ( e )  p r o v i d e s  t h a t  t h e  b i l l  d o e s  n o t  d i m i n i s h  t h e  
l i a b i l i t y  o f  a  p r e v i o u s  o w n e r  o r  o p e r a t o r  o f  t h e  f a c i l i t y  i f  
t h e  p e r s o n  w o u l d  o t h e r w i s e  b e  l i a b l e .  I n  a d d i t i o n ,  t h e  b i l l  
s p e c i f i c a l l y  h o l d s  t h e  p r e v i o u s  o w n e r  s t r i c t l y  l i a b l e  i f  h e  
o r  s h e  k n e w  a b o u t  a  h a z a r d o u s  s u b s t a n c e  r e l e a s e  a t  t h e  
f a c i l i t y  a n d  t r a n s f e r r e d  o w n e r s h i p  w i t h o u t  d i s c l o s i n g  t h a t  
f a c t .  I n  s u c h  a  c a s e ,  t h e  p r e v i o u s  o w n e r  c o u l d  n o t  c l a i m  
t h e  d e f e n s e  u n d e r  ( b ) ( 1 ) ( B ) .
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S u b s e c t i o n  ( f )  s t a t e s  t h a t  t h e  b i l l  d o e s  n o t  a f f e c t  t h e  l i a ­
b i l i t y  o f  t h e  p e r s o n  w h o  c a u s e d  o r  c o n t r i b u t e d  t o  t h e  
r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  t h e  h a z a r d o u s  s u b s t a n c e .

S u b s e c t i o n  ( g )  p r o v i d e s  t h a t  a  p e r s o n  m a y  n o t  a v o i d  s t r i c t  
l i a b i l i t y  t h r o u g h  a n  a g r e e m e n t  w i t h  a n o t h e r  p e r s o n  t o  
i n d e m n i f y  o r  h o l d  h a r m l e s s .  I t  m a k e s  c l e a r ,  h o w e v e r ,  t h a t  
s u c h  a g r e e m e n t s ,  a s  w e l l  a s  i n s u r a n c e  a n d  s u b r o g a t i o n  
a g r e e m e n t s ,  a r e  n o t  p r o h i b i t e d .

S e c t i o n  2 a d d s  a  d e f i n i t i o n  o f  " f a c i l i t y " ,  w h i c h  i n c l u d e s  
n o t  o n l y  t h e  b u i l d i n g  o r  s t r u c t u r e  w h e r e  a  h a z a r d o u s  s u b ­
s t a n c e  w a s  c o n t a i n e d ,  b u t  a l s o  a n y  d i s p o s a l  s i t e .

E H H : b b
w k b 4 / 0 3 1



STEVE COWPER, GOVERNOR

REPLY TO:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501-1994 
PHONE <907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST 
SUITE 400
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f t  P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600

H o n o r a b l e  T i m  K e l l y ,  C h a i r m a n  
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

Re: C S H B 4 5 9  (Res), r e l a t i n g  to l i a b i l i t y  f o r  r e l e a s e s
of h a z a r d o u s  s u b s t a n c e s

D e a r  S e n a t o r  Ke l l y :

O n  b e h a l f  o f  the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a­
tion, I w o u l d  l i k e  to c o m m e n t  o n  t h e  p o s s i b l y  e r r o n e o u s  i m p r e s­
sio n  o f  the e f f e c t s  o f  H B  459 l e f t  b y  Mr. R a y  P l u m m e r  a f t e r  h i s  
t e s t i m o n y  o n  the b i l l  y e s t e r d a y .  W e  w o u l d  h a v e  g i v e n  y o u  t h e s e  
c o m m e n t s  a t  the t i m e  e x c e p t  t h a t  the h e a r i n g  w a s  c o n t i n u e d  u n t i l  
t o m o r r o w  d u e  to t h e  l a t e n e s s  o f  the hour.

Mr. P l u m m e r  s t a t e d  th a t  H B  459 w a s  n o t  n e e d e d  due to 
the e x i s t i n g  s t r i c t  l i a b i l i t y  p r o v i s i o n  in AS  4 6 . 0 3 . 8 2 2 .  T h e  
p r o b l e m  is n o t  w i t h  the e x i s t i n g  s t r i c t  l i a b i l i t y  p r o v i s i o n ,  b u t  
w i t h  the f a c t  t h a t  c u r r e n t  l a w  l a c k s  d e t a i l e d  p r o v i s i o n s  o n  w h a t  
p e r s o n s  a r e  l i a b l e  in w h a t  s i t u a t i o n s .  U n d e r  the e x i s t i n g  
s t a t u t e ,  t h o s e  d e t a i l s  a r e  le f t  a l m o s t  t o t a l l y  to the c o u r t s  to 
c o n s t r u c t ,  r a t h e r  t h a n  b e i n g  p r o v i d e d  b y  the l e g i s l a t u r e .  W e  are 
left in a s t a t e  o f  l e g a l  u n c e r t a i n t y  as to m a n y  p o i n t s ,  w h i c h  
m u s t  be  r e s o l v e d  c a s e - b y - c a s e  i n  the c o u r t s  u n l e s s  the l e g i s l a­
ture m a k e s  the p o l i c y  d e c i s i o n s  t h r o u g h  a d e t a i l e d  b i l l  like HB 
459.

Mr. P l u m m e r  a l s o  s t a t e d  th a t  the b i l l  w o u l d  c h a n g e  
e x i s t i n g  l a w  b y  m a k i n g  l i a b i l i t y  j o i n t  a n d  s e v e r a l .  In fact, 
j o i n t  and s e v e r a l  l i a b i l i t y  is the l a w  n o w  u n d e r  the f e d e r a l  C o m­
p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  a n d  L i a b i l i t y  
Act, a n d  h a s  b e e n  the l a w  in A l a s k a  u n t i l  r e c e n t  c h a n g e s  in the 
tort laws. H B  459 w o u l d  m e r e l y  b r i n g  A l a s k a ' s  l a w  i n t o  u n i­
f o r m i t y  w i t h  f e d e r a l  laws, so that b o t h  s t a t e  a n d  f e d e r a l  c o u r t s  
w o u l d  a p p l y  the sa m e  r u l e s  foi a s s e s s i n g  l i a b i l i t y .

A p r i l  28, 1988
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H o n .  T i m  K e l l y ,  C h a i r m a n  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

A p r i l  2 8 ,  1988 
P a g e  2

F i n a l l y ,  a s  t o  M r .  P l u m m e r ' s  a s s e r t i o n  t h a t  a  s e l l e r  o f  
a  h a z a r d o u s  s u b s t a n c e  i n  t h e  n o r m a l  c o u r s e  o f  b u s i n e s s  c o u l d  b e  
l i a b l e  f o r  a  r e l e a s e  b y  t h e  b u y e r ,  h e  i s  s i m p l y  i n  e r r o r .  U n l e s s  
t h e  s e l l e r  i s  d i s p o s i n g  o f  a  w a s t e  p r o d u c t ,  i t  w o u l d  n o t  b e a r  
c o n t i n u e d  r e s p o n s i b i l i t y  f o r  m i s u s e  o f  t h e  p r o d u c t  b y  t h e  b u y e r .  
N o n e  o f  t h e  c a t e g o r i e s  o f  p o t e n t i a l l y  l i a b l e  p e r s o n s  i n  t h e  b i l l  
w o u l d  f i t  t h e  s i t u a t i o n  y o u  d e s c r i b e d  i n  y o u r  h y p o t h e t i c a l .  O n c e  
a g a i n ,  t h o s e  c a t e g o r i e s  o f  l i a b l e  p e r s o n s  a r e  d r a w n  l a r g e l y  f r o m  
t h e  f e d e r a l  l a w  a n d  a r e  a l r e a d y  a p p l i c a b l e  i n  t h e  f e d e r a l  c o u r t s  
h e r e .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  m a k e  t h e s e  v i e w s
k n o w n .

S i n c e r e l y  y o u r s ,

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y  G E N E R A L

B y ;

D o u g l a s  K .  M e f t '  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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Representative Dick Shultz
Alaska State House of Representatives
RO. Box V • Juneau, Alaska 99811 • (9 0 7 )4 65 4940
Horne: P.O. Box 487 • Tok, Alaska 99780 M em ber 

H o u se  R esources C om m ittee

M E M O R A N D U M

TO: S e n a t o r  T i m  Kelly, C h a i r  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  D i c k  S h u l t z

D A T E : A p r i l  15, 1988

RE: H o u s e  Bi l l  459

H o u s e  B i l l  459 " r e l a t i n g  t o  l i a b i l i t y  for r e l e a s e  of h a z a r d o u s  
s u b s t a n c e s "  w a s  r e f e r r e d  t o  y o u r  c o m m i t t e e  today. It h a s  a 
f u r t h e r  r e f e r r a l  to  t h e  J u d i c i a r y  c o m m i t t e e .

I w o u l d  a p p r e c i a t e  it if y o u  w o u l d  h o l d  t h i s  b i l l  u n t i l  I 
r e c e i v e  a d d i t i o n a l  i n f o r m a t i o n  f r o m  t h e  D e p a r t m e n t  of 
E n v i r o n m e n t a l  C o n s e r v a t i o n  a d d r e s s i n g  s o m e  c o n c e r n s  t h a t  I 
had. S p e c i f i c a l l y ,  t h e r e  a r e  m a n y  q u e s t i o n s  c o n c e r n i n g  la n d  
f i l l s  t h a t  h a v e  n o t  b e e n  a n s w e r e d .

W h e n  I r e c e i v e  t h e  i n f o r m a t i o n  f r o m  t h e  D e p a r t m e n t ,  I w i l l  
s h a r e  it w i t h  y o u  a n d  t h e n  y o u  c a n  d o  as y o u  w i s h  w i t h  t h e  
bill.

C o n s i d e r a t i o n  of t h i s  r e q u e s t  w o u l d  be m o s t  a p p r e c i a t e d .
Thank you.
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