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TO: S e n a t o r  T i m  Kelly, C h a i r

M e m b e r s  of th e S e n a t e  L a b o r  a nd  C o m m e r c e  C o m m i t t e e

FROM: S c o t t  A. Bu rgess, E x e c u t i v e  D i r e c t o r

DATE: A p r i l  29, 1988

SUB J E C T :  H B  45 - A l a s k a  B i d d e r  a n d  P r o d u c t  P r e f e r e n c e s

T h e  A M L  o p p o s e s  CS for HB 45 .Finance) and a n y  p r o p o s e d  CS w h i c h  i nc lu de s 

m u n i c i p a l i t i e s  in the r e q u i r e m e n t s  to giv e p r e f e r e n c e s .  W h i l e  the A M L  

s u p p o r t s  local h i r e  a n d  A l a s k a  pr o d u c t s ,  it c a n n o t  su p p o r t  a state m a n d a t e  

tha t  p o t e n t i a l l y  i n c r eas es  the c os t  of d o i n g  bu si ne ss.  The  A M L  r eq u e s t s  

tha t  the b i l l  n o t  p a s s  o r  t ha t  the  l a n g u a g e  i n c l u d i n g  m u n i c i p a l i t i e s  be 

d e l e t e d .  A s  i nt ro duced, H B  45 d i d  n o t  a p p l y  to m u n i c i p a l i t i e s .

M u n i c i p a l i t i e s  h a v e  s u f f e r e d  s i g n i f i c a n t  r e d u c t i o n s  in f e der al  a n d  state 

f i n a n c i a l  a s s i s t a n c e  w h i l e  at the same time t h e y  h av e  e x p e r i e n c e d  

p o p u l a t i o n  g r o w t h  and i n c r e a s e d  r e s p o n s i b i l i t i e s  i.e. costs. F e d e r a l  and 

st a t e  g o v e r n m e n t s  ha v e  told m u n i c i p a l i t i e s  to d o  m o r e  w i t h  less and yet 

this p r o p o s e d  l e g i s l a t i o n  c o u l d  p o t e n t i a l l y  i n c r e a s e  the cost of p r o d u c t s  

an d s e r v i c e s  from  one  p e r c e n t  to s e v e n t e e n  p e r c e n t  or higher, not 

i n c l u d i n g  the c o s t  of a d m i n i s t r a t i o n  a n d  p o t e n t i a l  liability.

A l a s k a  m u n i c i p a l i t i e s  s u p p o r t  l ocal hire, local b u s i n e s s e s  a n d  local 

p r o d u c t s .  T o  th a t  end, s eve ra l m u n i c i p a l i t i e s  ha v e  lo cal  p r e f e r e n c e s  for 

p u r c h a s e s  and  h i r i n g  w i t h i n  the m u n i c i p a l i t y .  T h e s e  true  "local" hire 

o r d i n a n c e s  h av e  m o r e  s u c c e s s f u l l y  w i t h s t o o d  c o ur t c h a l l e n g e s  n a t i o n w i d e  

th a n  s ta te p r e f e r e n c e s .  In ad di tio n,  the y b e n e f i t  th e sp ec i f i c  

m u n i c i p a l i t y  m o r e  than g e n e r a l  A l a s k a  p r e f e r e n c e s .  A  p r o d u c t  p u r c h a s e d  or 

c o n t r a c t o r  h i r e d  from on e m u n i c i p a l i t y  d o e s  no t d o  a n o t h e r  A l a s k a n  

c o m m u n i t y  as m u c h  good a; w h e n  t h a t  p r o d u c t  or c o n t r a c t o r  is p u r c h a s e d  o r  

h i r e d  locally. Th e p r o p o s e d  l e g i s l a t i o n  p r o v i d e s  'or no e x c l u s i o n  o r  

c r e d i t  for local p r e f e r e n c e s .

A n o t h e r  m a j o r  p r o b l e m  is the c u m u l a t i v e  n a t u r e  o f  the p r e f e r e n c e s .  The  

e x i s t i n g  p r e f e r e n c e s  and the o ne s  a d d e d  and  e x t e n d e d  by  HB 45 w o u l d  b e  

cu m u l a t i v e !  It is u n c l e a r  but, p r e s u m a b l y ,  these p r e f e r e n c e s  w o u l d  als o 

b e  a d d e d  to local p r e f e r e n c e s .  T h e s e  p r o v i s i o n s  c o u l d  re su lt in 

s i g n i f i c a n t l y  h i g h e r  costs. A t  so m e  poi nt,  the b e n e f i t s  of A l a s k a  h i r e  or 

p r e f e r e n c e s  ex c e e d  the b e n e f i t s  of p r o v i d i n g  se rv i c e s  and p r o d u c t s  at the 

lo w e s t  co s t  to th e taxpayer, a n d  c o m p e t i t i o n  in the free m a r ke tpl ac e.

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



S e n a t e  L a b o r  and  C o m m e r c e  C o m m i t t e e  re HB 45 

A p r i l  29, 1988 

P a g e  2

T h e  l e g i s l a t i o n  als o e x t e n d s  p r e f e r e n c e s  to m u n i c i p a l  e n t i t l e m e n t  m on i e s  

a n d  c a p i t a l  funds w h i c h  h a v e  t r a d i t i o n a l l y  b e e n  d i s b u r s e d  to 

m u n i c i p a l i t i e s  w i t h o u t  " s t ri ng s"  to be spe nt  b y  c o m m u n i t i e s  on 

l o c a l l y - d e t e r m i n e d  p r i o r i t i e s .  T h e  l e g i s l a t i o n  a l s o  w i l l  r es u l t  in m o r e  

c o m p l i c a t e d  p u r c h a s i n g  p r o c e d u r e s  a n d  ad d s  l i a b i l i t y  l a n g u a g e  f o r  not 

g r a n t i n g  the p re fer e n c e s .

Ag ai n ,  u n d e r  the p r o v i s i o n s  for m a x i m u m  local c o n t r o l  in the  A l a s k a  

C o n s t i t u t i o n  and the p o t e n t i a l  for i n c r e a s e d  c os ts  for m u n i c i p a l i t i e s  in 

the face of d e c l i n i n g  f e de ra l and s t a t e  assistance, the A M L  o p p o s e s  C SHB 

45 (Finance) and, s pe c i f i c a l l y ,  its e x p a n s i o n  of  p r e f e r e n c e s  and t he ir  

a p p l i c a t i o n  to m u n i c i p a l i t i e s .  T h a n k  you.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21
22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

5-030 7P
Ba nnister
A/29/8 8

O r i gi na l  sponsors: Donley, Grusse nd or f,
Gruen be rg , et al.

IN THE H O U S E
BY THE  L A B O R  AND 
C O M M E R C E  C OM MITTEE

SENA TE  CS F OR  CS F O R  H O U S E  BIL L NO. 45 (L&C)

IN THE L E G I S L A T U R E  OF  T H E  STATE OF A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - S ECOND  S E S S I O N

A BI L L

For an Act entitled: "An Act r e l at i ng  to an A l a s k a  bu si ne s s b id de r  prefer-

BE IT E N A C T E D  BY  THE L E G I S L A T U R E  OF THE  S TA TE  O F  ALASKA:

* S e c t i o n  1. FI ND I NG S  A N D  PURPOSE. (a) The le gi sl a tu re  finds that due 

to the st ate 's n o n c o n t i g u o u s  ge ogr a ph ic  lo ca ti o n and u n i q u e  climate, b u s i­

ness d e a l i n g s  w i t h  n o n - A l a s k a n  firms p r o d u c e  a d m i n i s t r a t i v e  expenses not 

c o m m o n l y  incu rr e d in b u s in e ss  dealings w i t h  r e s i d e n t  businesses.

(b) The purp o s e of the A l a sk a  b u s i n e s s  b i d d e r  p r ef er e n c e  w h e n  the 

state acts as a m arket pa r ti c i p a n t  is to r educ e state a dm i ni s t r a t i v e  costs, 

s tr e ng th e n the state's tax and rev en u e base, e n c o u r a g e  local industry, 

reduce the social ills create d by u n e m p l o y m e n t  and an u n s t a b l e  economy, and 

to s t r e n g t h e n  and st abilize  the st ate's economy'.

* Sec. 2. AS 36.15. 050(e) is amen d ed  to read:

(e) An  in te re st e d p ar ty f, AS D E F I N E D  IN AS 36.30.699,] m a y  seek 

a d m i n i s t r a t i v e  or ju di c ia l r e v i e w  of the a w a r d  of a c o nt ra ct in v i o l a­

tion of this se ction and m ay  r e c o v e r  da mages and seek other reme di es 

p r o v i d e d  by  law for the v i o l a t i o n  o f  this section, ex ce pt  that the 

p ar t y m a y  not recove r lost p r o f i t s .

* Sec. 3. A S  36 .15.050(g) is am en d e d to read:

(g) In this section,

(1) " a g r ic u lt u ra l p r o d u c t s "  includes, but is not limited 

to, dairy  produ ts, timber and lumbe r h a r v e s t e d  in the state and

ence, an A l a s k a  p r od u c t s  p refer en ce , and to p r o c u r e­

ment in volving  state money; and p r o v i d i n g  for an 

ef fe c ti v e date."

SCS CSHB 4 5 (L&C)
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p r o du ct s  m a n u f a c t u r e d  in the state fr om timber and lumber that has 

been h a r v e s t e d  in the state;

(2) " i nt e r e s t e d  party" has the mean i ng  g iv e n in AS 36.30.-

699;

(3) "sta te m o ne y " includes state grants and r e i m bu rs e me n t 

to m u n i c i p a l i t i e s ^  [AND] school d i s t r i c t s , and o th e r entit ies for 

school or r e l a t e d  construction, f oundati on  funding for education, 

m u n i c i p a l  assis ta nc e, re ve nu e sharing, and state funds for capital 

p r o j e c t s .

* Sec. 4. AS 36.30.170(b) is rep e a le d and reenacted to read:

(b) W h e n  a w a rd i ng  a contract b as ed  on solicited bids, the p r o­

curemen t o f f i ce r  shall d e te rm ine the lowest r es po nsible and respo nsive 

b id d er  after a p p l y i n g  the pr e fe r e n c e  applicable to the b i d  und er 

AS  36.30.322 - 36.30.3 38  and after a p p l y i n g  the fo l lo w i n g  pref er e nc e  

to the bid of  each Alaska  bidder:

(1) one percent, w h e n  the lowest n on r es i de n t bid de r' s bid 

is 2 1 0 ,0 0 0, 0 00  or more;

(2) two percent, w h e n  the lowest n onres id en t bidde r' s bid 

is more  than $500,000 and less than $10,000,000;

(3) five percent, w h e n  the low es t nonre s i de nt  bi dder's bid 

is mo re than $100,000 and $500,000 or less; or

(4) 10 percent, wh en  the lowest n o nr e s i d e n t  bi d de r 's  bid  is

$100,000  or less.

* Sec. 5. AS 36.30.170(c) is amended to read:

(c) N o t w i t h s t a n d i n g  (b) of this section, if [IF] a b i d d e r  q u a l­

ifies u n d e r  (e) [(b)] of this se ction as an Alaska bidder, is o fferi ng  

services through an employ me n t p r o g r a m  as defined u nd e r AS 36.30.- 

100(c), and is the lowest r es p on s i b l e  and respons iv e b i d d e r  after 

r e c e i v i n g  a 10 pe rce nt p r e fe re n ce  [WITH A BID THAT IS NOT M O R E  TH AN  10
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PERCEN T H I G H E R  TH AN  T H E  L O W E S T  BID OF A NONRESIDENT1 , the p r o c u r e m e n t  

officer shall award the co ntract to that bidder.

* Sec. 6. AS 36.30.170 is amen d ed  by a d di n g a n ew s u b s e c t i o n  to read:

(e) In this section, "Alaska b i d d e r "  means a p e r s on  w h o

(1) holds a current A l a s k a  business license;

(2) does m o r e  than $ 1 ,0 0 0, 00 0  worth of  a nnual  b u s i n e s s  in

the state or performs m o r e  than 50 percent of the p e rs o n ' s  annu a l 

business in the state, w h i c h e v e r  is less;

(3) has m a i n t a i n e d  a p e r m a n e n t  place of b u s i n e s s  in the

state staffed by the b i d d e r  or an e m p lo ye e  of the b i d d e r  for a p e r i o d

of six mo nt hs  immed ia te ly p r e c e d i n g  the date cf the bid;

(A) submits a bid for goods or services u n d e r  the nam e that 

appears on  the per so n' s current A l a s k a  business license;

(5) is i n co rp o ra t ed  or q u a l i f i e d  to do b u s i n e s s  u n d e r  the

laws of the state, is a sole p r o p r i e t o r s h i p  and the p r o p r i e t o r  is a 

resident of the state, or is a p a r t n e r s h i p  anc all p a r tn e rs  are r e s i­

dents of the state;

o) if a joint vent ure, is composed e n t i r el y  of p e r so n s w h o

qualify u nd e r (1) - (5) of this subsection; and

(7) is an Alas k a  d o m es t ic  insurer, if the co n tr a c t  is 

i n su r an c e- r el at e d and the p r o c u r e m e n t  is based on s o l i c i t e d  bids.

* Sec. 7. AS 36.30.250(b) is am en de d to read:

(b) In de te rm i ni n g w h e t h e r  a proposa l is a d v a n t a g e o u s  to the 

state, the procurem en t o f f i ce r shall take intc account, in a c c o r d a n c e  

w it h  re gulations of the commissi on er , w h e th er  the o f f e r o r  q u a l i f i e s  as 

an Alas k a bidder un d er  AS 36.30 .170(e)  (AS 36.30.170(b)] or is o f f e r­

ing the services of an em p lo y me n t p r o g r a m  as d e f in e d in AS 36.30, 

100(c).

* Sec. 8. AS 36.30.850(e) in am ended to read:
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(e) AS 36.30. 17 0 and 36.30.322 - 36.30.338  a p p l y  [APPLIES] to 

all [INSURANCE] contracts involving state monev, in cl u di ng  state 

grants and re i mb ur s em e nt  to m u n i c i p a li t ie s,  school districts, and 

other entities for school or re lat ed co nstruction, foun da ti on funding 

for education, m u n i c i p a l  assistance, re ve nu e  sharing, and state funds 

fo r capit al  p r o j e c t s .

* Sec. 9. AS  36.30 is amended by ad di ng a n e w  section to read:

Sec. 36.30.895. C OM BI NATION OF  P R E F E R E N C E S . In the e v al u at io n  

of  a b i d  or proposal, if a contr ac tor q ua l if ie s for an Alas ka  b i d d e r  

p re fe re nc e  unde r AS 36.30.170(b) or (c) and is also ent i t le d to an 

A l a s k a  prod uc ts  pre fe r en ce  under AS 36 .3 0.328 for a contract, the 

p r oc u r e m e n t  of f ic e r shall for the pur po s e of e v a l u a t i o n  decrease  the 

bid or proposal price bv the total o f  the two ap pl i c a b l e  p e r c e n t a g e  

p r e f e r e n c e s .

* Sec. 10. AS 36 .30.900 is amended to read:

Sec. 36.30.900. PREFERENCE FOR A L A S K A  PRODUCTS. This ch a pt e r 

does not m o d i f y  AS 36.15.010 and 36 .1 5 .0 2 0 r e g a r d i n g  p r e f e r e n c e  for 

A l a s ka  forest products, or AS 3 6. 1 5. 0 50  and 3 6 . 1 5 . 0 6 0 ^  r e g a r d i n g  

p r e f e r e n c e  for Al as k a  agricultural and fisheries p ro d u c t s  [, E XC E PT  AS 

P R O V I D E D  IN AS 36.30.170(b) ANT ( c )].

* Sec. 11. AS  36.30.170(d) is repealed.

* Sec. 12. This Act takes effect J a n u a r y  1, 1989.
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 27, 1988

SUBJECT: Co n stituti on al  ramifications of draft
SCS CSHB 4 5 (L&C)

TO: Se nator T i m  Kelly, Chair
Senate La bor & Commerce Committee

FROM: Theresa L. Ba nnister
L e gisl at iv e Counsel

This memo acc om panies  the draft that you re q ue st ed  for 
SCS CSHB 4 5 (L&C).

Pl ease be aware that the Alaska bi dd e r prefe re nc e pro vi si ons 
of the draft raise federal and state constitu ti on al 
questions. These questions are not raised initially by any 
change that you have re qu ested in this draft. The probl em s 
are b as ed on the federal privi le ge s and immunities clause of 
the federal co nstitu ti on  and on the equal p r o t e c t i o n  clauses 
of  the state and federal constitutions. Since you are 
pr ob a bl y  very much aware of the nat ur e of these problems, I 
wil l not discuss them further in this memo. However, if you 
wis h a dd it io nal information, please advise.

In sec. 8 on page 3 at line 10, you m ay w i s h  to c on si der 
r ep lacing the word "inv ol vi ng" w i t h  "finan ce d e n ti r e l y  or 
pa rt ia ll y by". The purpose of this change w o u l d  be to e l i m­
inate the interpretive problems that could arise w i t h  " i n­
volving". The AG's office noticed the probl em  and suggested 
"financed". If you wish to make the change, please advise.

If I may be of further assistance, please advise.

Enc losure

PO U C H  V M A T E  C A P U O l 

J U N E A U  A tA S H A  9 9 0 1 1

907 ■565-3800

TLB :g c 
W K G 3 :042
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B an n is te r
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Or ig i na l sponsors: Donley, Grussendorf,
Gruenberg, et al.

BY THE L A B O R  AND
IN T H E  HO U SE  C O M M E R C E  C O MM IT T EE

SENATE CS F O R  CS FOR HOUS E BILL NO. 45 (L&C)

IN T HE L E G I S L A T U R E  OF T HE  STATE OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - SECO ND S E S SI O N

A  BILL

For an  Ac t  entitled: "An Act r e l a t i n g  to an A l a s k a  b u s i n e s s  b i d de r  p r e f e r­

ence, an A l a s k a  pro ducts pref erence, and to p r o c u r e­

men t  in vo lv ing state mo ne y ."

BE IT EN AC T ED  BY THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* Se ction 1. F I N DI NG S  A N D  PURPOSE. (a) The l e g i s l a t u r e  finds that due 

to the state's n o n c o n t i g u o u s  g e og ra p hi c  location and u n i q u e  climate, b u s i­

ness dealings wi t h n o n - A l a s k a n  firms produce a d m i n i s t r a t i v e  e x pe n s e s  not 

c om mo nl y incur re d in b u s i n e s s  deal in gs  w i t h  r esid en t busine ss es .

(b) The purpose of the A l a s k a  business bidd er p r e f e r e n c e  w h e n  the 

state acts as a mar ke t p a r t i c i p a n t  is to reduce state a d m i n i s t r a t i v e  costs, 

s tr e ng t h e n  the state's tax and revenue base, e n c o ur a ge  local industry, 

re du c e the social ills cre a te d by  unemp lo y me n t and an u n s t a b l e  economy, and 

to st re n gt h en  and st a bi li ze the state's economy.

* Sec. 2. AS 36.15.050(e) is am ended to read:

(e) An in te re st e d p ar t y (, AS DE FI NE D  IN AS 36.30.699,] m a y  seek 

a d m i n i s tr a ti v e or ju di c ia l r ev ie w  of the aw a rd  of a co n tr a ct  in v i o l a­

tion of this se ction and m a y  recov er  damages and seek other reme dies

p ro v i de d  by law for the v i o l a t i o n  of this section, exce p t that the

pa rty may not re co ver lost p r o f i t s .

* Sec. 3. AS  36.15. 050(g) is amende d to read:

(g) In this section,

(1) "a gr i c u l t u r a l  pr o d uc ts "  includes, but is not li mited 

to, dairy products, tim be r and lumber h a r v e s t e d  in the state and 

pr oducts m a n u f a c t u r e d  in the state from timber and lumber that has

-1- SCS CSHB 45(L&C)
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b e e n  h a r v e s t e d  in the state;

(2) "intereste d p a rty" has the meaning R i v e n  in A S  36.30.-

699;

(3) "state m o n e y "  includes state grants and reimb ursement 

to m u n i c i p a l i t i e s ^  [AND] school d i s t r i c t s , and other  entities for

school or related construction, foundation f u nding for education,

m u n i c i p a l  assistance, revenue sharing, and state f u n ^  for capital 

p r o j e c t s .

* Sec. 4. A S  36.30.170(b) is repealed and reenacted to read:

(b) When awarding a contract based on s o l i cited bids, the p r o­

curement office r shall determine the lowest responsible and responsive 

b i d d e r  after applying the prefe r e n c e  applicable to the bid under 

AS 3 6.30.322 - 36.30.338 and after applying the f o l l o w i n g  preference 

to the bid of each A l a s k a  bidder:

(1) one percent, w h e n  the lowest n o n r e s i d e n t  bidder's bid

is $10,000,000 or more;

(2) two percent, when the lowest n o n r e s i d e n t  bidder's bid

is m o r e  than $500,000 and less than $10,000,000;

(3) five percent, w h e n  the lowest n o n r e s i d e n t  bidder 's bid 

is mor e than $100,000 and $500,000 or less; cr

(4) 10 percent, w h e n  the lowest n o nres ident bidder's bid is

$ 100,000 or less.

* Sec. 5. AS 36.30.170(c) is ame nded to read:

(c) N o t w i t h s t a n d i n g  (b) of this section, if [IF] a bidder q u a l­

ifies under (e) [(b)] of this section as an Alaska bidder, is offering 

services through an e mplo yment p r o gram as defined u n d e r  AS 36.30.- 

100(c), and is the lowest responsible and r e s p o n s i v e  bidder after 

r e c e i v i n g  a 10 percent p r e f e r e n c e  [WITH A BID T H A T  IS N O T  M O R E  THAN  10 

P E R C E N T  H IGHER THAN THE L O W E S T  BID OF A NONRESIDENT], the procurement

SCS CSHB 4 5 ( L& C ) - 2 -
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WORK DRAFT WORK DRAFT WORK DRAFT

o f fic er shall award the c o n tract to that bidder.

* Sec. 6. AS 36.30.170 is a m e n d e d  b y  adding a n ew s ubsection  to read:

(e) In this section, "Alaska bidder" means a p e r s o n  who

(1) holds a current A l a s k a  business license;

(2) does more than $ 1 , 0 0 0 , 0 0 0  wor th of a nn ual b u s i n e s s  in

the state or performs m o r e  than 50 p e rce nt of the p e r s o n ' s  annual 

b u s i n e s s  in the state, w h i c h e v e r  is less;

(3) has m a i n t a i n e d  a p e r m a n e n t  place of b u s i n e s s  in the

state s t affed b y  the bidder or an emplo y e e  of the b i d d e r  for a period

of six m o n t h s  i m mediate ly p r e c e d i n g  the date of the bid;

(4) submits a bid for goods or services und er the n a m e  that 

appears on the person's current  A l a s k a  business license;

(5) is inco rp o r a t e d  or q u a l i f i e d  to do busi n e s s  u n d e r  the

laws of the state, :s a sole p r o p r i e t o r s h i p  and the p r o p r i e t o r  is a 

r e s i d e n t  of the state, or is a p a r t n e r s h i p  and all p a r t n e r s  ar e r e s i­

dents of the state;

(6) if a joint venture, is composed entirely of p e r sons who

q u a lify under (1) - (5) of this subsection; and

(7) is an A l a s k a  domestic insurer, if the c o n t r a c t  is

in s u r a n c e - r e l a t e d  and the procur e m e n t  is based on solic i t e d  bids.

* Sec. 7. AS 36.30.250(b) is a m e n d e d  to read:

(b) In determining w h e t h e r  a p r o p o s a l  is a d v a n t a g e o u s  to the 

state, the p r ocuremen t o f f i c e r  shall take into account, in a ccor dance 

w i t h  r e gulations of the commissioner, w h e t h e r  the o f f e r o r  q u a l i f i e s  as 

an A l a ska b idder under AS 36.30.170(e) [AS 36.30.170(b)] or is o f f e r­

ing the services of an e mployme nt p r o g r a m  as defined in AS 36.30.- 

100(c).

* Sec. 8. AS 36.30.850(e) is a m e nded to read:

(e) AS 36.30.170 and 36.30.322 - 36.30.338 apply [APPLIES] to

-3- SCS CSHB 4 5 (L&C)
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all [INSURANCE] contracts i n v o lving state money, i n c l u ding state 

grants and r e i m b u r s e m e n t  to m u n i c i p a l i t i e s ,  school districts, and 

o ther entities  for school or r e l a t e d  construction, f o u n d a t i o n  funding 

for education, m u n i c i p a l  assistance, revenue sharing, and state funds 

for capital p r o j e c t s .

* Sec. 9. AS 36.30 is a m e n d e d  by a ddi ng a n e w  section to read:

Sec. 36.30.895. C O M B I N A T I O N  O F  PREFERENCES. In the evaluat ion 

of a bid or proposal, if a c o n t r a c t o r  qualifies for a n  A l a s k a  bidder 

p r e f e r e n c e  und er A S  36.30.1 70(b) or (c) and is also e n t i t l e d  to an 

A l a s k a  p r o du cts p r e f e r e n c e  u n d e r  A S  36.30.328 for a contract, the 

p rocur e m e n t  o f f i c e r  shall for the p u r pos e of e v a l u a t i o n  decre a s e  the 

bid or p r o p o s a l  price by the total of the two applicabl e p ercenta ge 

p r e f e r e n c e s .

* Sec. 10. AS 36.30.900 is a m e n d e d  to read:

Sec. 36.30.900. P R E F E R E N C E  F O R  A L A S K A  PRODUCTS. This chapter 

does not m o d i f y  A S  36.15.01° and 3 6 . 15.020 r e g a r ding p r e f e r e n c e  for 

A l a s k a  forest products, or AS 36.15.050 a nd 3 6 . 1 5 . 0 6 0 ^  regarding 

p r e f e r e n c e  for A l as ka a gricu l t u r a l  and fisheries p r o d u c t s  [, E XCEPT AS 

P R O V IDED IN AS 36.30.170(b) AND ( c ) ].

* Sec. 11. AS 36.30.170(d) is repealed.

SCS CSHB 4 5 ( L&C) - A -
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B a n n i s t e r
4 / 28/ 88

Origina l sponsors: Donley, Grussendorf,
Gruenberg, et al.

BY THE L A B O R  AND
IN THE H OUSE COMMER CE COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 45 (L&C)

IN THE L E G I S L A T U R E  OF THE STATE OF A LAS KA 

FI F T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an Act entitled: "An Act relating to an A l a s k a  business b idder  p r e f e r­

ence, an A l a s k a  products preference, and to p r o c u r e­

men t  involving state m o ney. "

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e ction 1. FIN DINGS A N D  PURPOSE. (a) The le gislature finds that due 

to the state's noncon t i g u o u s  g eograph ic location and unique climate, b u s i­

ness dealings w i t h  n o n - A l a s k a n  firms produce adm ini s t r a t i v e  expenses not 

commc..ly incur r e d  in business dealings w i t h  resi dent businesses.

(b) The purpose o f  the A l a s k a  business b id der p r e f e r e n c e  w h e n  the 

state acts as a m arke t p a r t i c i p a n t  is to reduce state admini s t r a t i v e  costs, 

s t r e n g t h e n  the state's tax and revenue base e n c o urage local industry, 

r e duc e the social ills created by unemploymen t and an u n s t a b l e  economy, and 

to st rengthen and stabilize the state's economy.

* Sec. 2. AS 36.15.050(e) is amended to read:

(e) A n  interested p arty [, AS DEFINED IN AS 36.30.699,] m a y  seek 

admini s t r a t i v e  or j u d i c i a l  r e v i e w  of the ^ward of a contract in v i o l a­

tion of this sectio n and m a y  recover damages and seek other remedies 

p r o vided b y  law for the v i o l a t i o n  of this section, except: that the 

party may not r e cover lost p r o f i t s .

* Sec. 3. A S  36.15.050(g) is a m e nded to read:

(g) In this section,

(1) "agricultura l produ c t s "  includes, but is not limited 

to, dairy products, timber and lumber h a r v e s t e d  in the state and 

products m a n u f a c t u r e d  in the state from timber and lumber that has

-1- SCS CSHB 45(L&C)
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been h a r v e s t e d  in the state;

(2) "interested p a r t y 1* has the m e a n i n g  g iven in AS 36.30.-

699;

(3) "state m oney" includes state grants and r e i m b u r s e m e n t

to m u n i c i p a l i t i e s ^  [AND] school d i s t r i c t s , and other entities for , 

school or r e lated construction, found ation fund ing for education, 

m u n i c i p a l  assistance, revenue sharing, and state funds for capital 

p r o j e c t s .

* Sec. 4. AS 36.30.170(b) is repea l e d  and re enacted to read:

(b) When awarding a contract based on s o l i cited bids, the p r o­

curement officer shell determine the lowest r esp onsible and responsive 

bidder after applying the preference applicable to the bid under 

AS 36.30.322 - 36.30.338 and after applying the fol lowing preference 

to the bid of each Alaska bidder:

(1) one percent, v hen the lowest n o n r e s i d e n t  bidder's bid

is $10,000,000 or more;

(2) two percent, when the lowest n o n r e s i d e n t  bidder's bid 

is more than $500,000 and less than $10,000,000;

(3) five percent, w h e n  the lowest n o n r e s i d e n t  b i d der's bid 

is more than $100,000 and $500,000 or less; cr

(4) 10 percent, w h e n  the lowest n o n r e s i d e n t  b i d der's  bid is

$100,000 or less.

* Sec. 5. AS 36.30.170(c) is amended to read:

(c) N otwithstand ing (b) of this section, if [IF] a b i d d e r  q u a l­

ifies u n d e r  (e) [(b)] of this section as an Alaska bidder, is offering

services through an employment p r o g r a m  as defined under AS 36.30.- 

100(c), and is the lowest responsibl e and responsive b i d d e r  after 

re c e iving a 10 percent preference [WITH A BID T H A T  IS NOT M O R E  T H A N  10 

PE R C E N T  H I GHER THAN THE L O W E S T  BID OF A NONRESIDENT], the p rocure ment

SCS CSHB 45(L&C) -2-



officer shall award the contract to that bidder.

* Sec. 6. AS 36.30.170 is amended by a d ding a n ew subse c t i o n  to read:

(e) In this section, "Alaska b i d d e r "  means a person w h o

(1) holds a current A l a s k a  business license;

(2) does mor e than $ 1,00 0 , 0 0 0  worth of annual b u s i n e s s  in

the state or performs mor e than 50 percent of the p e r son's annual

business in the state, w h i c h e v e r  is less;

(3) has m a i n t a i n e d  a p e r m a n e n t  place of b u s i n e s s  in the

state staffed by the bidder or an e m p l o y e e  of the b idder for a period

of six months immediately p r e c e d i n g  the date of the bid;

(4) submits a bid for goods or services under the name that 

appears on the person's current A l a s k a  business license;

(5) is incorporated or q u a l i f i e d  to do business u n d e r  the

laws of the state, is a sole p r o p r i e t o r s h i p  and the p r o p r i e t o r  is a 

resident of the state, or is a p a r t n e r s h i p  and all partn e r s  are r e s i­

dents of the state;

(6) if a joint venture, is com posed entirely of p e rsons who

qualify u n der (1) - (5) of this subsection; and

(7) is an Alaska dom es t i c  insurer, if the c o n t r a c t  is

i n s urance- related and the p r o c u r e m e n t  is based on solicit ed bids.

* Sec. 7. AS 36.30.250(b) is amended to read:

(b) In determining w h e t h e r  a p roposal is a d v a n t a g e o u s  to the

state, the procurement officer shall take into account, in accord ance 

with regulations of the commissioner, w h e t h e r  the o f fe ror q u a l i f i e s  as 

an A l a s k a  bidder under AS 36.30.170(e) [AS 36.30.170(b)] or is o f f e r­

ing the services of an employment p r o g r a m  as defined in AS 36.30.- 

100(c).

* Sec. 8. AS 36.30.850(e) is amended to read:

(e) AS 36.30.170 and 36.30.322 - 36.30.338 apply [APPLIES] to

-3- SCS CSHB 45(L&C)
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all [INSURANCE] contracts involvi ng state money, inclu d i n g  state 

grants and reim bu r s e m e n t  to munici p a l i t i e s ,  school districts, and 

other entities for school or related construction, f o u n d a t i o n  funding 

for education, m u n i c i p a l  assistance, revenue sharing, and state funds 

for capital p r o j e c t s .

* Sec. 9. A S  36.30 is amended by a d d i n g  a ne . s e ctio n to road:

Sec. 36.30.895. COMBINATION OF PREFERENCES. In the evaluation 

of a bid or proposal, if a contra c t o r  qual ifies for an A l a s k a  bidder 

pr e f e r e n c e  under AS 36.30.170(b) or (c) and is also  e n t i t l e d  to an 

A l a s k a  products p refer ence u n d e r  AS 36.30.328 for a contract, the 

pr o c u r e m e n t  officer shall for the purpose of e v a l u a t i o n  decrease the 

b i d  or propos al price b y  the total o f  the two a p p l i c a b l e  percentage  

p r e f e r e n c e s .

* Sec. 10. AS 36.30.900 is amended to read:

Sec. 36.30.900. PREFERENCE FOR A L A S K A  PRODUCTS. This chapter 

does not m o d i f y  AS 36.15.010 and 36.15.020 r e g a r d i n g  p r e f e r e n c e  for 

A l a s k a  forest products, or AS 36.15.050 and 3 6 . 1 5 . 0 6 0 ^  re garding 

prefe r e n c e  for A l aska agricultural and fisheries products [, E X C E P T  AS 

P R O V I D E D  IN AS 36.30.170(b) AND ( c )].

* Sec. 11. AS 36.30.170(d) is repealed.

SCS CSHB A5 (L&C)
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b u m  i d p

DEPARTMENT OF ADMINISTRATION

OFFICE OF THE COMMISSIONER

STEVE COWPER, GOVERNOR

P.O. BOX C
JUNEAU. ALASKA 99811-0200 
PHONE: (907) *>65-2200

A p r i l  25, 1988

Honorable Tim Kelly 
C h a irman of the Senate 
Labor and Commerce Committee 
P.O. Box V  
Juneau, AK 99811

Dear Senator Kelly:

A f t e r  review of CS HB45 (Finance) I wish to suggest certain 
changes which I believe will make the A l aska n bidders preference 
evalua t i o n  process e asi er to apply. I would also like to bring 
your attention to a concern I have r e g a rding the inclusion of 
language relating to recoverable damages.

Our suggested changes to AS 36.30.170(b) (Section 4 of the bill) 
will clarify the application of the preferences, and insure that 
it does not result in the award of a bid to a higher Alaskan bid 
over a lower A l a s k a n  bid.

The prop o s e d  change to AS 36.30.170(c) (Section 5 of the bill) 
clarifies that the 10% preference for qu alif y i n g  employment 
programs is a 10% deduction  perce ntage preference.

The change proposed to AS 36.30.895 (Section 9 of the bill) is to 
add the phrase, "for the purpose of evaluation" w hich makes it 
clear that the ev alu a t i o n  of bids is based on the preference, but 
the actual contract price is based on the bid.

Finally, I believe that Section 2 of the bill which adds the 
phrase, "and m a y  recover damages and such other remedies provided 
by law for v i o l a t i o n  of this section" will contribute  to claims 
against  the State beyond bid preparatic i costs. In King v.
Alaska State H o u s i n g  A u t h o r i t y , 633 P . 2d 256 (Alaska 1981), the 
courts have held that a bidder would only be ent itled to bid 
p reparation  costs if a contract were w r o n g f u l l y  awarded. This 
language could be interp reted by the courts to mean that a bidder 
would also be entit l e d  to lost profits. The States potential 
liability could increase subs tantially if Section 2 is retained 
in the bill.
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S e n a t o r  T i m  K e l l y  - 2 -  A p r i l  25, 1988

Should you have any further questions, please conta ct me or Bob 
Link, Director of General Services and Supply.

Sincerely,

John M. A n dr ews 
C o m m i s s i o n e r

JKA:DP:gh
A ttachment



* Sec. 4. A S  36 .3 0 .17 0(b ) is r e p e a l e d  a n d  r e e n a c t e d  to read:

(b) The p rocurement o f f i c e r  shall award a contract based on 

solicited bids to the lowest responsible and responsive 

Alaska b i d d e r  if the bid, after receiving a preference 

a pplicable to the bid under AS 36.30.322 - 36.30.338 [IS NOT 

MORE THAN] of;

(1) one percent  [HIGHER THAN] when the lowest 

nonresident bidder's offer [AND THE CONTRACT] is $10,000,000 or 

more;

(2) two percent [HIGHER THAN] when the lowest 

n o nre sident bi dder's offer [AND THE CONTRACT] is more than 

$500,000 and less than $10,000,000;

(3) five percent [HIGHER THAN] when the lowest nonresident 

b idder's offer [AND THE CONTRACT] is more than $100,000 and 

$500,000 or less; or

(4) 10 percent [HIGHER THAN] when the lowest nonre s i d e n t  

b idder's offer [AND THE CONTRACT] is $100,000 or less.

Not w i t hstanding the above, the preferences may not be 

applied to reduce the evaluation price of one A l a ska n bidder 

b e l o w  that of another A l askan bidder whose bid before a ppli cation 

of the preferenc es would be lower than the first b i d d e r ' s .

* Sec. 5 AS 36.30.170(c) is amended to read:

1 9 / 1  I K 1 / 0 3 1 4 - 0 3 / 1



(c) N o t w i t h s t a n d i n g  (b) of this section, if [IF] a b i dder 

qualifies under (e) [(b)] of this section as an Alaska bidder, is

offering services through an employment p r o g r a m  as defined under 

AS 36.30.100(c), and is the lowest responsible and responsive 

b idder [WITH A BID THAT IS NOT MORE THAN 10 PERCENT HIGHER THAN 

THE LOWEST BID OF A  NONRESIDENT] after receiving a 10 percent 

p r e f e r e n c e , the procurement officer shall award the contract to 

that bidder.

* Sec. 9. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.895. COMBINATION OF PREFERENCES. In the 

evalua tion of a bid or proposal, if a c o ntractor qualifies as an 

Alaska b idder under AS 36.30.170(e) and is also entitled to an 

Alaska pro ducts preference under AS 36.30.328 for a contract, the 

procu r e m e n t  offi cer shall decrease the bid or proposal price by 

the total of the twc applicable pe rcentages [.] for the purpose 

of evaluation.

1 9 / 1 1 K 1 / 0 3 1 4 - 0 3 / 2
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c Original sponsors: Tonley, Grussendorf,
Gruenberg, et al.

1 IN T H E  HOUSE BY TH E  FINANCE C O M M I T T E E

2 CS FOR HOUSE BILL NO. 45 (Finance)

3 IN T H E  LEG I S L A T U R E OF THE STATE OF ALASKA

4 F I F T E E N T H  LEGISL A T UR E  - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to an Alaska business bidder prefer-

7 ence, an Alaska products preference, and to procure-

8 ment involving state money*, and providing for an

9 effective date."

10 BE IT ENACTED BY THE LE G I S L A T U RE  OF THE STATE OF ALASKA:

11 * Section 1. FINDINGS A N D  PURPOSE. (a) The legislature finds that due

12 to the state's no n c o n t i g uo u s  geographic location and unique climate, busi-

13 ness dealings w i t h  n o n - A l a s k a n  firms produce administrative expenses not

14 commonly incurred in busin e ss  dealings wit h  resident businesses.

15 (b) The purpose of the Al a s ka  business bidder p reference w h e n  the

16 state acts as a market participant is to reduce state adm i n i s t ra t i v e  costs,

17 strengthen the state's tax and revenue base, encourage local industry,

18 reduce the social ills created by unemployment and a d e p r es s e d  economy, and

19 to strengthen and stabilize the state's economy.

20 * Sec. 2. AS 36.15.050(e) is amended to read:

21 (e) A n  interested party [, AS DEFINED IN  AS 36.30.699,] may s eek

22 administrative or judicial review of the award of a contract in viola-

23 tion of this section and may recover damages and seek other remedies

24 provided by law for the v i olation of this s e c t i o n .

25 * See. 3. AS 36.15.050(g) is amended to read:

26 (g) In this section,

27 (1) "agricultural products" includes, but is not limited

28 to, dairy products, timber and lumber harvested in the state and

^ 29 products m a n u fa c t u r e d  in the state from timber and lumber that has

H B G 0 4 5 C  *1- CSHB 4 5 (Fin)
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(

1 bee n  h a rvested in the state;

2 (2) "i n t e r e s te d  party" has the meaning Riven in AS 36.30.-

3 699;

A (3) "state money" includes state grants ard reimbursement

5 to m u n i c ip a l i t i e s ^ [AND] school d i s t r i c t s , and other entities for

6 school or related construction, foundation funding for education,

7 m unicipal assistance, revenue sharing, and state funds for capital

8 projects.

9 * Sec. A. AS 36.30.170(b) is repealed and reenacted to read:

10 (b) The procurement officer shall award a contract based on

11 solicited bids to the lowest responsible and responsive Ala s k a  bidder

12 if the bid, after rec e i vi n g  a preference applicable to the bid u nder

Q  13 AS 36.30.322 - 36.30.338 , s not more than

O -
1A (1) one percent higher^than^the lowest nonresident b i d d e r’s

15 and the contract is $10,000,000 or more;

16 (2) two percent higher than the lowest nonresident b i d d e r’s

17 and the contract is more than $500,000 and less than $10,000,000;

18 (3) five percent higher than the lowest nonresident bid*

19 der's and the contract is more than $100,000 and $500,000 c*r less; or

20 (A) 10 percent hig h e r than the lowest nonresident bidder's

21 and the contract is $100,000 or less.

22 * Sec. 5. AS 36.30.170(c) is amended to read:

23 (c) N o t w i t hs t a n d i n g  (b) of this section, if [IF] a bidder qual-

2A ifics u nder |ej [(b)] of this section as an Alaska bidder, is o f f er i n g

25 services through an employment prog r a m  as defined u nder AS 36.30.*

26 100(c), and is the lowest responsible and responsive bid d e r  w i t h  a bid

27 that is not more than 10 percent higher than the lowest bid of a

28 nonresident, the procurement officer shall award the contract to that

^  29 bidder.
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1 * Sec. 6. AS 36.30.170 is amended by adding a new subsection to read:

2 (e) In this section, "Alaska bidder" means a person who

3 (1) holds a current A l a s k a  business license;

A (2) does more than $1,0 0 0 , 0 0 0  w o r t h  of annual business in

5 the state or performs more than 50 percent of the person's annual

6 business in the state, w h i c h e v e r  is less;

7 (3) has main t a i n e d a permanent place of business in the

8 state staffed by the bidder or an employee of the bidder for a period

9 of six months immediately p r e c e d i n g  the date of the bid;

10 (A) submits a bid for goods or services under the name that

11 appears on the p e r s o n’s current Al a s k a  business license;

12 (5) is i n c o rporated or qua l if i e d  to do business u n d e r  the

13 laws of the state, is a sole p r o p r i e t o r s h i p  and the proprietor is a

1A resident of the state.-, or is a p ar t n e r s h i p  and all partners are resi-

15 d ents of the state;

16 (6) if a joint venture, is composed entirely of persons w h o

17 q u a l if y  under (1) - (5) of this subsection; and

18 (7) is an Al a s k a  d om e s t i c  insurer, if the contract is

19 i ns u r ance*related and the procur e me n t  is based on solicited bids.

20 * Sec. 7. AS 36.30.250(b) is amen d e d to read:

21 (b) In determ i n in g  w h e t h er  a proposal i3 advantageous to the

22 state, the procurement officer shall take into account, in a c co r d a n c e

23 w i t h  regulations of the commissioner, wheth e r  the offeror q u a lifies as

2A an Al a s k a  bidder u nder AS 36.30.170(e) [AS 36.30.170(b)] or is offer-

25 ing the services of an employment prog r a m  as defined in AS 36.30.-

26 100(c).

27 * Sec. 8. AS 36.30.850(e) is amended to read:

28 (e) AS 36.30.170 and 36.30.322 - 36.30.338 apply [APPLIES] to

29 all [INSURANCE] contracts inv o l vi n g  state money, including state
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1 grants and reimbursement to municipalities, school districts, and

2 o t h e r  entities for school or related construction, foundation funding

3 for education, municipal assistance, revenue sharing, and state funds

A for capital p r o j e c t s .

5 * Sec. 9. AS 36.30 is amen d e d  by adding a n e w  section to read:

6 Sec. 36.30.895. C O M B I NATION OF PREFERENCES. In the evaluation

7 of a bid or proposal, if a contractor qu a lifies as an Alaska b i d d e r

8 u n d e r  AS 36.30.170(e) and is also entitled to an Alaska products

9 p r e f e r en c e  u nder AS 36.30.328 for a contract, the procurement officer

10 shall decrease the bid o r  proposal price by the total of the two

11 ^ u -  appl i c a bl e  p e r c e n t a g e s .

* Sec. 10. AS 36.30.900 is amended to read:

13 Sec. 36.30.900. PREF E RE N C E  FOR AL A S K A  PRODUCTS. This chapter

1A docs not modify AS 3 6 .15.010 and 36.15.020 regarding preference for

15 A l a s k a  forest prrducts. or AS 36.15.050 and 36.15.060i regarding

16 prefe r e n c e  for A l a s k a  agricultural and fisheries products [, EXCEPT AS

17 P R O V I D E D  IN AS 36.30.170(b) AN D  ( c )].

18 * Sec. 11. AS 36.30.170(d) is repealed.

19 * Sec. 12. Sections 1 - 3 of this Act take effect January 1 of the

20 c a l endar yea r  that follows the calendar year in w h i c h  the voters of the

21 state ratify the state c o n stitutional amendment contained in the vers i on  of

22 HJ R  18 that is passed by the Fifteenth Alaska State Legislature.

23 * Sec. 13. Sections A - 11 of this Act take effect upo n  the ratifica-

2A tion by the voters of the state of the state constitutional amendment

25 contained in the v e r s i o n  of HJ R 18 that is passed by the Fifteenth Alaska

26 State Legislature.
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