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S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R  

J  U  N  K  A  U

T h e  H o n o r a b l e  J a n  F a i k s  
P r e s i d e n t  o f  the S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9811

D e a r  S e n a t o r  F a i k s :

U n d e r  t h e  a u t h o r i t y  of  art. Ill, sec. 18, of  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to l i a b i l i t y  
i m m u n i t y  o f  the state, its e m p l o y e e s  a n d  a g e n t s ,  a n d  m e m b e r s  
o f  the A l a s k a  N a t i o n a l  Guard.

W h i l e  t r a i n i n g  o r  o n  d u t y  u n d e r  f e d e r a l  m a n d a t e ,  the s t a t e  
n a t i o n a l  g u a r d s  a r e  p e r f o r m i n g  a U n i t e d  S t a t e s  G o v e r n m e n t  
a c t i v i t y .  N e v e r t h e l e s s ,  t h e r e  h a v e  b e e n  o c c a s i o n s  in 
w h i c h  s t a t e s ,  r a t h e r  t h a n  the U n i t e d  S t a tes, h a v e  b e e n  
e x p o s e d  to t o r t  l i a b i l i t y  for i n j u r i e s  o r  d a m a g e  r e s u l t i n g  
f r o m  f e d e r a l l y  m a n d a t e d  g u a r d  a c t i v i t i e s .

In 1981, C o n g r e s s  a m e n d e d  28 U. S . C .  sec. 2671 b y  a d d i n g  to 
the d e f i n i t i o n  o f  " e m p l o y e e s  o f  t h e  g o v e r n m e n t "  m e m b e r s  of 
the N a t i o n a l  G u a r d  t r a i n i n g  or o n  d u t y  p u r s u a n t  to f e d e r a l  
o r d e r  u n d e r  32 U . S . C .  T h e  e f f e c t  o f  t h i s  a m e n d m e n t  w a s  to 
c l a r i f y  t h a t  t h e  U n i t e d  S t a t e s  c o n s i d e r s  t h e  G u a r d  as a 
f e d e r a l  f u n c t i o n  d u r i n g  32 U . S . C .  a c t i v i t i e s  and t h a t  
c l a i m s  for i n j u r i e s  r e s u l t i n g  f r o m  s u c h  a c t i v i t i e s  c o u l d  
b e  p u r s u e d  u n d e r  the F e d e r a l  T o r t  C l a i m s  A c t ,  28 U . S . C .  
sec. 2671 et s e q . In s p i t e  o f  t h i s  c h a n g e  in the law, 
t h e r e  a r e  r a r e  o c c a s i o n s  w h e n  the s t a t e  r e m e d y  is p r e­
ferr e d  b y  an i n j u r e d  t h i r d  p a r t y  w h o  c o n s e q u e n t l y  w i l l  
f i l e  a c l a i m  for d a m a g e s  in s t a t e  c o u r t  o n  t h e  b a s i s  of 
s t a t e  law. T h i s  b i l l  w i l l  p r e v e n t  s u i t s  o f  t h i s  n a t u r e ,  
a nd a s s u r e  t h a t  p e r s o n s  i n j u r e d  or p r o p e r t y  d a m a g e d  as a 
r e s u l t  o f  f e d e r a l l y  m a n d a t e d  a n d  c o n t r o l l e d  G u a r d  a c t i v i t i e s  
w i l l  be r e q u i r e d  to  s e e k  d a m a g e s  f r o m  the U n i t e d  S t a t e s  
G o v e r n m e n t .  E x i s t i n g  w o r k e r ' s  c o m p e n s a t i o n  c o v e r a g e  of
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N A T IO N A L  G U A R D

Repeal.

10 USC 1089 
note.

Federal tort 
claim provision! 
for National 
Guard member*.

F or L eg is la tive  H istory o f A c t, see  p. 2692
An Act l« m ltn d  the Fodofal tart d a lm i p tev itkm  »f tttU 31 , United Stetet Cade, te octi or 

•m iu ian i o f m amban * { rite National Guard, end te pravida that H>a ramady urvdar tfeo*o 
pravmwn dtaK ba t id u tiv #  in m odkol malpractice ecttent Invefeina membere • (  tha 
National Guard.

Be i t  enacted by the Senate and House o f  Representatives o f the United States o f America in Congress assembled, T h a t  section 2671 of 
t itle  28, U n ited  S ta te s  Code, is am ended—

(1) in  th e  second p a rag rap h , by in se rtin g  "m em bers o f  th e  
N a tio n a l G uard  w hile engaged in  tra in in g  o r d u ty  u n d e r section 
316, 502, 503, 504, o r  505 of t i t le  32,” a f te r  "n av a l forces o f th e  
U n ited  S ta te s ,” ; and

(2 ) in  th e  th ird  p a rag rap h , by in se rtin g  "o r a  m em ber o f th e  
N a tio n a l G uard  as defined in  section  101(3; o f t i t le  32" im m edi­
a te ly  a f te r  "U n ited  S ta te s”.

S ic . 2. Section  1089(a) o f t i t le  10, U n ited  S ta te s  Code, is am ended  by 
in se rtin g  “th e  N atio n a l G u ard  w hile  engaged in  tra in in g  o r  d u ty  
u n d e r section  SIC, 502, 503, 504, o r  505 of t i t le  32,” a f te r  "a rm ed  
forces,” .

S ic . 3. Section  334 o f t i t le  32, U n ited  S ta te s  Code, an d  th e  item  
re la tin g  to  su ch  section in  th e  section analysis  o f ch ap te r 3 of such 
title , sue repealed .

S ic . 4. T h e  am endm en ts m ade by  th is  A ct an d  th e  repeal m ade by 
section 3 of th is  A ct shall app ly  only  w ith  respect to  c laim s a ris in g  on 
o r  a f te r  th e  d a te  o f th e  e n a c tm e n t o f th is  Act.

A pproved D ecem ber 29, 1981.

LEGISLATIVE HISTORY—H.R. 3799 (S. 267):

HOUSE REPORT No. 97-384, Pt. I (Comm, on the Judiciary).
SENATE REPORT No. 97-297 accompanying S. 267 (Comm, on the Judiciary). 
CONGRESSIONAL RECORD. Vol. 127(l98X):

Dec. 15, conaidered and paused Home.
Dec. 16. conaidered and paaaed Senate, in lieu of S. 267.

95 STAT. 1666
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F E D E R A L  T O R T  C L A IM S —N A T IO N A L  G U A R D

P .L . 97-r.4, see page  95 S ta t. 1656

House (Jud iciary  Committee) No. 97-384,
Dec. 10, 1981 [To accom pany H.R. 3799]

Cong. Record Vol. 127 (1981)

DATES OF CONSIDERATION AND PASSAGE 

House Decem ber 15, 1981 

Senate D ecem ber 16, 1981 

No Senate Report w as subm itted w ith this legislation. 

H O U S E  R E P O R T  N O . 97-384 
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T h e  C om m ission on th e  J u d ic ia ry , to  w hom  w as re fe r re d  th e  b ill 

(H .R . 3799) to  am end title  28, U n ite d  S ta te s  Code, to  p ro v id e  th a t  
th e  F e d e ra l to r t  c la im s p rov isions o f  th a t  t itle  are tn e  exclusive 
rem edy in  m edical m a lp rac tice  ac tions and  p roceed ings re su ltin g  from  
fed e ra lly  au th o rized  N a tio n a l G u a rd  t ra in in g  ac tiv ities , a n d  fo r  o th e r 
purposes, h a v in g  considered th e  sam e, re p o rt fa v o ra b ly  th e reo n  w ith  
am endm ents an d  recom m end th a t  th e  b ill as am ended  do pass.

T h e  N a tio n a l G u a rd  is a reserve com ponent o f  th e  A rm ed  Forces. 
A s such it  has been assigned im p o r ta n t re sponsib ilities  as a reserve 
force in  th e  even t i t  is called upon  in  an  em ergency. T o  assu re  ou r 
n a tio n a l defense i t  m u st con tinuously  engage in fed e ra lly  p rescribed  
t ra in in g  an d  d em onstra te  a h ig h  degree o f  readiness. To assure  th is , 
th e  F e d e ra l  G overnm ent p rov ides th e jfc m d s  tn  Pfly  fnr training.of 
G u a rd  personneT 'ftfl'd rhe equ ipm ent necessary  fo r  G u a rd  o p era tio n  
an d  tra in in g . E x c e p t w hen ied e ra lized . the  G u a rd  is u n d e r tn e  d irec t 
o rd e r o f  S ta te  G overnm ents. F o r  th is  reason, its  ac tiv itie s  have no t 
■hggflL-COvered bv th e  T o r tC Ia im s  A c t even (h o n t^  [he A r m y . ^  A ir 
N ,a tio n a ru u a rc i nave s im ila r  roles m  D efense p la n n in g  an d  tra in in g  
as do the  A rm y  R eserve and th e  A ir  F o rce  R eserve. T h is  b ill am ends 
the  to r t  claim s p rov isions g f  t i t le  28 to  p rov ide  th e  N a tio n a l G u a rd  
th e  sam e coverage u n d e r the  1.017 C laim s A c t as now  ex ists fo r  the  
A rm ed  Forces an d  its  o th e r  reserve com ponents.

T h e  b ill, w ith  th e  subcom m ittee am endm ents, p ro v id es fo r  th e  nec­
essary  am endm ents to  t itle  28 to  accom plish  th is  p u rp o se  an d  m akes 
th e  necessary  am endm en ts to  th e  p rov isions concern ing  m edical p e r­
sonnel in  title  10 . T h is  includes tne  repeal o f section 334 o f  t itle  32 
w hich p resen tly  indem nifies N a tio n a l G u a rd  m edical personnel fo r  
lia b ility  in c id en t to  federa l t ra in in g  ac tiv ity .

*

[page 2 ] 

S t a t e m en t
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H isto rt

In  the  8 6 th  Congress, the  com m ittee considered the bill H .R . 543.5 
w hich w ould  have s im ila rly  am ended  the  F ed e ra l to r t  claim s p ro v i­
sions o f  title  28 to include th e  acts o r om issions o f  N ationa l G u ard  
personnel. U ltim ate ly  how ever, the com m ittee adop ted  an  am endm ent 
suggested  by the D ep artm en t o f the A rm y  w hich estab lished  ad m in is­
tra tiv e  a u th o rity  in the D ep a rtm en t of the  A rm y  an d  the A ir  F orce 
fo r  the  paym ent of claim s a g a in s t the N a tio n a l G u a rd  a ris in g  out 
F ed e ra l tra in in g . T h a t am endm en t became P u b lic  L aw  86-740 an d  is 
p o p u la rly  know n as the N a tio n a l G u a rd  C laim s A ct. 32 U .S .C . 715. 
T h e  N a tio n a l G uard  C laim s A ct satisfied the m a jo r  concerns raised  
a t  th e  tim e. I t  au thorized  th e  F ed e ra l governm ent to  assum e liab ility  
fo r  dam ages caused by m o d em  m ilita ry  w eapons in  use by N ational 
G u a rd  d u r in g  federal tra in in g , and  avoided tr e a tin g  N atio n a l G u a rd  
em ployees as F edera l em ployees fo r  purposes o f  F ed e ra l l ia b i l i ty . ' 
A s th e  C om m ittee noted, “a m em ber o f the N a tio n a l G u a rd  p e rfo rm ­
in g  tra in in g  o r d u ty  au th o rized  by title  32, U n ited  S ta te s  Code, who 
a lleged ly  com m its a to rt, is n o t. as a m a tte r  o f  law , u n d e r the  com m and 
o f  F e d e ra l m ilita ry  a u th o ritie s”, see H .R . R ep o rt No. 1928. 8 6 th  C on­
gress 2d Session a t  4 (N a tio n a l G u a rd  C laim s A ct, H .R . 5435).

I n  the  96th  Congress, the S en a te  held  h ea rin g s  on S. 1858. a b ill to 
oxtend the  F ed era l to r t  c la im s provisions to  the  ac ts  o r  om issions of 
N atio n a l G u a rd  personnel, see. S enate  Ju d ic ia ry  C om m ittee  H ea rin g s  
No. 96-66, 96th Congress 2 d  Session. T he S en a te  subsequently  passed
S. 1858 on M ay 30. *980. M r. K asten m eier in tro d u ced  a  b ill iden tica l 
to  S. 1858 in  the  S6 th  Congress. T h a t b ill, H .R . 7475, w as n o t considered 
by  th e  C om m ittee.

I n  th e  97th Congress, the S en a te  A rm ed  Services C om m ittee adop ted  
an  am endm ent to  S. 815, the D e p a rtm e n t o f  D efense A u th o riza tio n  fo r
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F iscal 1982. w hich established F e d e ra l lia b ility  fo r  dam ages a ris in g  
ou t o f the  nets o r  omissions o f  N a tio n a l G u a rd  personnel d u r in g  F e d ­
eral tra in in g  in the same m an n er an d  to  the sam e ex ten t th a t  th e  U n ited  
S ta tes  w ould be liable in any  o th e r  action  b ro u g h t a g a in s t the  U n ited  
S ta te s  u n d e r the  F edera l to r t c la im s p rov isions o f  t itle  28. T h e  Senate  
passed S. 815 a s  am ended on M ay  14, 1981, see, S en a te  R ep o rt 97-58, 
97th C ongress, 1 st Session a t  181 an d  182 (D e p a rtm e n t o f  D efense 
A u th o riza tio n  fo r  F iscal Y e a r 1982, S . 815). T h e  H ouse passed bill 
(H .R . 3519) d id  not include s im ila r  p rov isions, and  the S en a te  receded 
to  the  H ouse on the issue in conference, see. H ouse C onference R e p o rt 
No. 97-311, 97th  Congress. 1s t Session nt 132 (D e p a rtm e n t o f  D efense 
A u th o riza tio n  fo r F iscal Y e a r 1982. S. 815). O n J u ly  23, 1981 the  
S enate  Ju d ic ia ry  Subcom m ittee on A gency A d m in is tra tio n  held  h e a r­
ing? on th e  N ational G uard  to r t  p rovisions o f  S. 815, and  on S. 267, a 
bill iden tical to  S. 1858.

On J u n e  4.1981, M r. K asten m eier in tro d u ced  H .R . 3799 fo r  h im self 
an d  M r. M ontgom ery. T he b ill was re fe rred  jo in tly  to  the  C om m ittees 
on the  J u d ic ia ry  and  A rm ed Services. O n O ctober 13, 1981 and  O c­
tober 29. 1981 the Subcom m ittee on A d m in is tra tiv e  L aw  an d  G overn­
m ental R ela tions of the H ouse Ju d ic ia ry  C om m ittee  held h ea rin g s  on
H .R . 3799. O n O ctober 29, the subcom m ittee considered  and  adop ted  an
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am endm ent in the n a tu re  o f  a su b s titu te  fo r  H .R . 3799, and  favorab ly  
recom m ended the bill, as am ended  to  th e  F u ll J u d ic ia ry  Com m ittee. 
T h e  J u d ic ia ry  C om m ittee rep o rted  H .R . 3799 as am ended to  the  House 
by unan im ous voice vote o n  D ecem ber 8,1981.

B y  le tte r  dated  N ovem ber 3, 1981 to  H ono rab le  P e te r  W . Rodino, 
J r . .  C h a irm an  of the H o u se  J u d ic ia ry  C om m ittee, th e  H onorable 
M elvin P rice . C hairm an  o f  the  H ouse A rm ed  Services Com m ittee in ­
d ica ted  th e  su p p o rt o f th e  A rm ed  Services C om m ittee fo r  th e  action 
o f the  subcom m ittee. T h e  le tte r  fu r th e r  expressed the  in te n t o f the  
A rm ed  Services C om m ittee  no t to  ho ld  h ea rin g s  on th e  subject, and 
to  su p p o rt the bill as re p o rte d  by th e  J u d ic ia ry  C om m ittee on the 
floor. T h e  com plete text, o f  th e  le tte r  is re p r in te d  in  th e  appendix .

F in d in o b  a xd  C o x c lc sio x s

T estim o n y  and  m a te ria ls  supp lied  to  th e  subcom m ittee in the  course 
o f th e  h ea rin g s  indicate th a t  th e re  is su b stan tia l risk  o f personal lia ­
b ility  by N ationa l G u a rd  personnel engaged  in  F ed e ra l tra in in g  ac­
tiv ity . N a tio n a l G uard  rep re sen ta tiv es  from  every  s ta te  except A r ­
kansas an d  W est V irg in ia  re p o rte d  to  th e  N ationa l G u a rd  A ssociation 
on li t ig a tio n  against N a tio n a l G u a rd  personnel in th e ir  s ta tes since 
1960. T h e  in fo rm ation  su p p lie d  to  the  subcom m ittee by  the N ational 
G u a rd  A ssociat on in d ica tes  th a t  th e re  are  956 know n instances of 
claim s a g a in s t N ational G u a rd  personnel since I960. O f those, less than  
10 percen t o r  94 claims w ere  ac tionab le  ag a in s t the  F ed e ra l G overn­
m en t u n d e r the  cu*r °n t F e d e ra l to r t  claim s prov isions o f  t i t le  28. In  
only 339, o r  35 percem  o f  th e  cases, w ere c la im an ts  rep o rted  to  have 
filed a  c la im  under the  N a tio n a l G u a rd  C la im s A ct. A  to ta l o f  859 or 
89.85 p e rcen t of repo rted  cla im s involved m o to r vehicles. W hile  in ­
fo rm atio n  is no t com plete fo r  th e  en tire  re p o rtin g  period , all 48 re­
p o rtin g  s ta te s  included d a ta  fo r  1975 to  p resen t. D u rin g  th a t  period, 
360 claim s were repo rted  to  have been se ttled  fo r  an  ag g reg a te  sum  of

[page 4]

$914,536.02. A vailable in fo rm a tio n  fro m  those s ta tes re p o r tin g  in d i­
cates th a t  since 1960. a to ta l  o f 431 claim s have been se ttled  fo r  an 
ag g reg a ted  am ount o f $1,165,961.25,

In fo rm a tio n  supp lied  b y  th e  A rm y  C laim s S erv ice ind ica tes th a t 
betw een 1977 and  O ctober 1981. ap p ro x im a te ly  1,689 claim s involv ing  
A rm y  N atio n a l G uard  p e rsonne l have been filed u n d er th e  N ational 
G u a rd  C laim s A ct, and h av e  been se ttled  fo r  th e  ap p ro x im ate  aggre­
ga te  am oun t o f $2,807,239. M o to r vehicle claim s accounted fo r  89 p er­
cen t o f  A rm y  N ational G u a rd  claim s rep o rted  by the  A rm y  C laim s 
Service fro m  19778 to O c to b er 1981. T h e  A ir  F o rce  C la im s Service 
rep o rts  a  to ta l  o f 651 cla im s invo lv in g  A ir  N a tio n a l G u a rd  personnel 
from  1973 to  O ctober 1981. O f  those 462 have been se ttled  fo r  an ag ­
g reg a ted  83,397,555. T he A ir  F o rce  does no t have a category  fo r 
m o to r vehicle claims.

T h o u g h  incom plete, the s ta tis tic a l in fo rm a tio n  before the  com m it­
tee ind ica tes th a t  a su b s ta n tia l n um ber o f claim s arise  everv  y ear as 
a re su lt o f F ed era lly  p rescribed  N a tio n a l G u a rd  t ra in in g  and  th a t the 
p reponderance  of these c la im s involve m otor vehicles. M oreover, as 
the  in fo rm a tio n  from  the N a tio n a l G u a rd  A ssociation  ind icates, the 
in d iv id u a l N ational G uard  m em ber is sub jec t to  personal liab ility  for 
dam ages a r is in g  out of F e d e ra l t ra in in g  ac tiv ity .
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T h e  subcom m ittee also  received testim ony  on the  o rgan iza tiona l 
s tru c tu re  and  the role o f  the  N ational G u ard . T h e  D ep a rtm en t o f J u s ­
tice  po in ted  ou t in  its  testim ony  in  o pposition  to  H .R . 3799 th a t A r ­
tic le  I ,  Section  8 , C lause 16 o f the C o n stitu tio n  reserves to  s ta tes the 
pow er to  a p p o in t officers o f  the m ilitia  and  the  a u th o rity  to  tra in  the 
m ilitia  accord ing  to  the d isc ip line  p rescribed  by C ongress. Because 
th e  F ed e ra l governm ent does not com m and th e  N atio n a l G u a rd  d u r­
in g  F ed era l tra in in g , the D ep a rtm en t o f Ju s tic e  po in ts  ou t th a t  there  
is no basis fo r the v icarious lia b ility  o f the  F ed e ra l G overnm en t fo r 
the  acts o r om issions o f  N ationa l G u a rd  personnel d u r in g  th a t  t r a in ­
ing . H ow ever, as was po in ted  out in  testim o n y  before  th e  Subcom ­
m ittee , the  p rim ary  role o f  the  m odern  N a tio n a l G u a rd  is to  provide 
a  well tra in e d  and  in teg ra l reserve force fo r  o u r n a tio n ’s defense, and  
the  F e d e ra l G overnm ent does exercise a g re a t deal o f  con tro l over 
the  F ed e ra l tra in in g  ac tiv ities  o f  the  N a tio n a l G u ard .

T h e  sam e D ep artm en t o f  D efense reg u la tio n s  th a t  govern  A rm y  and 
A ir  F o rce  Reserve t ra in in g  ac tiv ities  govern  the F e d e ra l tra in in g  
ac tiv ities  o f  the  N atio n a l G u a rd . A rm y  an d  A ir  F o rce  officers are 
assigned  to  each s ta te  N a tio n a l G u a rd  o rg an iza tio n . T h ey  conduct in ­
spections, m on ito r an d  assist in  t ra in in g  ac tiv ities  a nd  app rove  pro- 

I m otion o f JN ational G u a rd  personnel. In  a d d itio n , tn ey  coorrtinatd 
N ational G u a rd  tra in in g  w ith  the  needs o f  the  A rm y  and  A ir  Force. 
T h aJFederal governm ent no t only  p rescribes th p ^ n r” ti9n  ftnfl fo ™ 1 n f- 
N ationa l G u a rd  tra in in g , i t  pays iNational t iu a r d  personnel fo r  F e d ­
e ra l tra in in g , ’t  p rovides w ork m an ’s com pensation  to  N a tio n a l G u ard  
personnel fo r  in ju rie s  su sta in ed  d u r in g  F e d e ra l t ra in in g  an d  it  p ro ­
v ides the  equ ipm ent used b y  N atio n a l G u a rd  personnel d u r in g  tr a in ­
ing. T h u s , w hile actual com m and d u rin g  F e d e ra l t r a in in g  activ ities 
is m a in ta in ed  by the s ta te s  as a m a tte r  o f law , as a m a tte r  o f  policy, 
i t  is a p p ro p r ia te  th a t  th e  F ed era l lia b ilitv  fo r  dam ages a r is in g  ou t of 
th e  ac ts o r om issions o f  N a tio n a l G u a rd  personnel d u r in g  F edera l
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t ra in in g  be equ ivalen t to  F ed e ra l lia b ility  fo r  the  acts o r  om issions of 
A ir  F orce an d  A rm y  R eserve personnel w hich a rise  ou t o f  th e ir  
iden tica l tra in in g .

T h e  bill, as am ended by th e  subcom m ittee, m ere ly  am ends th e  defini­
tio n  o f th e  ph rases “em ployee o f the  g o v ern m en t” and  “ a c tin g  w ith in  
th e  scope o f  h is office o r  em ploym ent” as th ey  are  used in  the  to r t  
claim s prov isions o f  title  28 to  inc lude  N a tio n a l G u a rd  personnel en­
gaged  in F ed e ra l tra in in g . I t  is the in te rest o f th e  com m ittee th a t  cover­
age u n d e r these p rov isions be the sam e fo r N ationa l G u a rd  person­
nel as i t  is fo r  m em bers o f  the A rm y  an d  A ir  F o rce  R eserves, see, 43 
C om p. G en. 412, B-148324 (1963) (inac tive  d u ty  t r a in in g  extends 
from  the tim e of first m u ste r u n til the  end  of scheduled inactive  duty  
tra in in g  fo r  the  day  an d  does no t include trav e l to  and  from  home and 
h e a d q u a rte rs ). T h is  decision of the C o m p tro lle r G eneral is rep rin ted  
in  the  ap p en d ix  below. I t  is well se ttled  th a t  c la im s fo r  in ju rie s  to 
servicem en th a t  “ arise ou t o f  o r are  in  the  course o f  a c tiv ity  incident 
to  service” m ay no t be b ro u g h t u n d e r the  F ed e ra l T o r t  C la im s p ro v i­
sion o f title  28, see. Feres v. United States. 340 U .S . 135. 71 S .C t. 153, 
95 L .E d . 152 (1950). I t  is the  in te n t o f the  C om m ittee th a t  the ru le  of 
the Feres case ap p ly  to  th e  ac ts  o r  om issions o f  N ationa l G u a rd  p er­
sonnel.
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T h e  am endm ents m ade by th is  bill to  the  T o r t  claim s provisions o f  
title  28. and specifically  to  th e  defin itions con ta ined  in  section 2671 o f 
th a t  title , only concern the ap p lica tio n  o f the  F ed e ra l to r t  claim s 
prov isions o f th a t  title . T hey  do not change o r m odify  the  a p p lic a ­
tio n  o f  any o th e r law s g o v ern ing  federa l em ployees sucn as the  E th ics  
in  G overnm ent A c t o f  1978, as  am ended .1

S e c t io x - B y - S e c t io x  A n a l y s is

Section 1 am ends the  defin ition  o f “ E m p lo y jes  o f  the  G overnm en t” 
an d  the  defin ition  o f  “A c tin g  w ith in  the scope o f h is office o r  em ploy­
m en t” in section 2671 o f t i t le  28, U n ited  S ta te s  Code, to  extend  the  
scope o f the F e d e rt to r t  claim s prov isions o f th a t  t itle  to  m em bers o f 
the  N ational G u a rd  w hile engaged  in  F e d e ra l tra in in g  o r  d u ty .

S ection  2  am ends section 1089 o f t i t le  10, U n ited  S ta te s  Code, w hich 
creates an exclusive rem edy a g a in s t th e  U n ite d  S ta te s  in  civil actions 
a ris in g  out o f m edical m alp rac tice  by c e r ta in  fed e ra l em ployees to  
include actions a r is in g  o u t o f m edical m alp rac tice  by N atio n a l G u a rd  
m edical personnel w hile engaged in  F e d e ra l tra in in g .

Section  3 repeals  section 334 o f title  32, U n ite d  S ta te s  Code, re ­
la tin g  to p ay m en t o f m a lp rac tice  lia b ility  o f  N a tio n a l G u a rd  m edical 
personnel.

Section 4 p rov ides th a t  th e  am endm ents an d  th e  repeal m ade by  
the  bill shall ap p ly  p rospectively .

C o n c l u s io n

I n  lig h t of th e  con sid era tio n  and  c ircum stances discussed in  th is  re ­
p o rt, i t  is recom m ended th a t  th e  b ill, as am ended, be considered 
favo rab ly .

1 Public Lnw 95-321. 92 Sint. 1824, 11 amended by Public Law 99-19, 93 Stat. 37-44 and 
Public Law 96-28, 93 Stat. 78.

* * * •  *
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S t a t e m e n t s  U n d e r  C l a u s e  2(1) (3 ) ( A ) .  C l a u s e  2(1) (3) ( B ) ,  
C l a u s e  2(1) (2 ) ( B ) ,  C l a u s e  2(1) (3 ) (D ) , C l a u s e  2(1) (4 ) , a n d  
C l a u s e  2(1) (3) (C )  o f  R u l e  X I  a n d  C l a u s e  7 ( a ) ( 1 )  o f  R u l e  
X I I I  op t h e  H o u s e  o f  R e p r e s e n t a t i v e s

COST (RULE XIII (7 ) (a )  (1 ) )

T he C ongressional B udget Office in  its  le tte r  of D ecem ber 10. 1981 
advised the C om m ittee th a t i t  is expected th a t passage o f  this leg is­
la tio n  w ill resu lt in  ad d itio n a l o u tlays of S6S1,000 in  F isca l Y ear 82, 
$721,000 in  F iscal Y ear 83. $757,000 in  F isca l Y ear 84. $792,000 in  
F isca l Y ear 85, and  $823,000 in  F isca l Y par 8 6 . T h is  estim ate  is based 
on figures prov ided  by th e  U n ited  S ta te s  A rm y  and  A ir  F o rce  claim s 
service as well as in fo rm a tio n  from  the  s ta te s  o f New Y ork  and  
C a lifo rn ia .
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OVERSIGHT 6TATEMENT (RULE XI 2(1) (3 ) (A) )

T h e S ubcom m ittee  on A d m in is tra tiv e  L aw  an d  G overnm enta l R e la ­
tions o f th is  com m ittee exercises th e  com m itee’s ov ersig h t responsi­
b ility  in accordance w ith  ru le  V I ( b )  o f  the  R ules o f  th e  C om m ittee 
on the  J u d ic ia ry  w ith  reference to  the  sub jec t o f  to r t  claim s. T h a t 
subcom m ittee has recom m ended th e  am endm ents p ro v id ed  in th is  bill, 
an d  the  C om m ittee jo in s  in  recom m ending  the  changes m ade.

(RULE XI 2 ( 1 ) ( 3 ) ( B ) )

E n a c tm e n t o f  the  b ill w ould  n o t c rea te  an y  ad d itio n a l cost fo r  the  
G overnm ent p u rsu a n t to  ru le  X I I I ( 7 )  (a )  ( 1 ) . T h e  b ill does n o t in ­
volve new  b u d g e t a u th o r ity  no r does i t  requ ire  new  o r increased  tax  
ex p en d itu res  as con tem p la ted  by c lause 2(1) (3) (B )  o f ru le  X I .

COMMITTEE VOTE (RULE XI 2(1)  (2)  (B) )

O n D ecem ber 8 ,1981 , th e  fu ll C om m ittee  on the  Ju d ic ia ry  ap p ro v ed  
the b ill, H .R . 3799, by voice vote.

OVERSIGHT FINDINGS AND RECOMMENDATIONS 0 T THE COMMITTEE ON 
GOVERNMENT OPERATIONS (RULE XI 2(1)  (31 (D) )

No find ings o r  recom m endations o f  th e  C om m ittee on G overnm ent 
O p era tio n s w ere received as re fe rre d  to  in  subd iv ision  (D ) o f clause 
2(1) (3 ) o f  H ouse  R u le  X I .
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INFLATIONARY IMPACT (RULE XI 2(1) ( 4 ) )

In  com pliance w ith  clause 2(1) (4 ) o f  H ouse ru le  X I ,  it  is s ta ted  
th a t  th is  leg isla tion  w ill have no in fla tio n a ry  im p ac t on p rices and  
costs on th e  o p era tio n  o f  th e  n a tio n a l econom y.

E s t im a t e  o p  t h e  C o n g r e s s io n a l  B u d g e t  O f f i c e

U.S. C o n g r e s s ,  
C o n g r e s s i o n a l  B u d g e t  O i t i c e ,  
Washington, D.C., December 10,1981.

H on. P e t e r  W . R o d i n o ,  J r . ,
Chairman. Committee on the Judiciary, U.S. House o f Representa­

tives, Washington, D.C.
D e a r  M r .  C h a i r m a n  : P u rsu a n t to  S ection  403 o f the  C ongressional 

B u d g e t A ct o f  1974. th e  C ongressional B udget Office has p rep a red  
th e  a tta c h e d  cost e s tim a te  fo r  H .R . 3799, a b ill to  am end ti t le  28, 
U n ite d  S ta te s  Code, to  p ro v id e  th a t the  F ed e ra l to r t  claim s provisions 
o f  th a t  t itle  a re  the  exclusive rem edy in  m edical m alp rac tice  actions 
and  p roceed ings re su ltin g  from  fe d e ra lly  au th o rized  N atio n a l G u ard  
tra in in g  ac tiv ities , a n d  fo r  o th e r p u rposes, as o rd e red  rep o rted  on 
D ecem ber 8,1981.

S h o u ld  th e  C om m ittee  so desire, we w ould  be pleased to prov ide 
fu r th e r  d e ta il on the  a tta c h e d  cost estim ate .

S incere ly ,
R a t m o n d  C. S c h e p p a c h ,

(F o r  A lice M. R iv lin , D ire c to r) .
2 6 9 7
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C o n g r e s s io n a l  B u d g e t  O f f i c e — C o s t  E s t im a t e

D e c e m b e r  10,1981.
1. B ill n u m b er: H .R . 3799.
2. B ill t i t l e : A  bill to  am end ti t le  28, U n ited  S ta te s  Code, to  provide 

th a t  the F ed e ra l to r t  claim s p rovisions o f th a t  t itle  are  the exclusive 
rem edy in  m edical m alp rac tice  ac tions an d  proceedings re su ltin g  from  
fed e ra lly  au th o rized  N ationa l G u a rd  tra in in g  ac tiv ities, an d  fo r  o ther 
purposes.

3. B ill s ta tu s : A s o rd e red  rep o rted  by  th e  S enate  C om m ittee on 
th e  Ju d ic ia ry  on D ecem ber 8,1981.

4. B ill p u rp o se : T h e  b ill estab lishes th a t th e  U n ite d  S ta te s  shall 
have exclusive ju risd ic tio n  on claim s re su ltin g  fro m  N atio n a l G uard  
t ra in in g  ac tiv ities  in c lu d in g  in ju ry  o r  loss o f  p ro p e rty , o r personal 
in ju ry  o r death .

T h e  U n ite d  S ta te s  shall also be exclusive in  p ro v id in g  rem edy to 
c laim s fo r  dam ages fo r  personal in ju ry  and  d e a th  caused by  any  
m edical personnel o f the a rm ed  forces and  the N a tio n a l G u a rd  w hile 
ac tin g  v ith in  th e  scope o f  h is  du ties o r em ploym ent.

5. C ost e s tim a te :
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Estimated authorization levels:

F isca l year: Amount
1982 ................................................................................................................. $681, 000
1983 ..............................................................................................................  721.000
1964 ------------------------------------------------------------------------------------ 757,000
1985 ...............................................................................................................  792,000
1986 ............................................................................................................... 823,000

Estimated outlays:
F isca l y e a r :

1982 ------------------------------------------------------------------------------------ 681,000
1963 ............................................................................................................... 721,000
1984 ............................................................................................................... 757,000
1985 ............................................................................................................... 792,000
1986 ................................................   823,000

T h e costs o f  th is  b ill fa ll w ith in  fu n c tio n  050.
6 . B asis o f e s tim a te : N e ith e r th e  D e p a rtm e n t o f  D efense, th e  N a­

tio n a l G u a rd  B ureau , n o r th e  s ta te s  them selves have  extensive d a ta  
on N atio n a l G u a rd  re la ted  claim s w hich w ould be affected by th is  
b ill. T h e  m a jo r c o n trib u tin g  fac to rs  to  th is  p roblem  a re  the  various 
sta te  rem edies and  procedures availab le  to in vestiga te  and  process 
N atio n a l G u a rd  claim s. B ecause o f  these lim ita tio n s, C B O  is basing

i w ith  la rg e  N atio n a l G u a r d :
F o u r  s ta tes c u rre n tly  have an a rran g em en t w ith  th e  U n ited  S ta tes 

A rm y  to  sh are  the  am ounts of claim s p a id  equally . A p p ro x im ate ly
11.7 percen t o f  a ll N atio n a l G uardsm en  live in  s ta te s  with, such an  a r ­
rangem ent. F o r  these sta tes  it  is assum ed th a t  one h a lf  o f  th e  claim s 
to be paid  w ould be an  ad d itio n a l cost to  th e  U .S . governm ent.

T h e  rem ain in g  88.3 percen t o f N ationa l G uardsm en live in  sta tes 
w here the federa l governm ent has no lia b ility  fo r  N ationa l G uard  
claim s. F o r  these sta tes  th e  adop tion  o f th is  b ill w ould sh if t th e  costs 
o f a ll aw arded  claim s applicab le  u n d e r th e  F e d e ra l to r t  claim s p ro v i­
sion from  th e  sta tes to  the  federal governm ent.
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7. E s tim a te  c o m p ariso n : None.
8 . P rev io u s C B O  es tim a te : C B O  p rov ided  an  estim ate  on  S. 267, 

o rd e red  re p o rte d  on D ecem ber 8 .1981. H .R . 3799 is s im ila r  to  S. 267, 
an d  the  cost estim ates are  iden tical.

9. E s tim a te  p re p a re d  b y : T hom as D . P h illip s .
1 0 . E s tim a te  ap p ro v ed  b y :

J a m i s  L. B u m .  
Assistant D irector fo r  Budget Analysis.

* * * * *
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A a - f e n d i x  I 

U.S. H o u s e  o r  R e p r e s e n t a t i v e s ,
C O M M IT TEE ON A rMTZ) SERVICES,

"Washington, D.C., November 3,1981.
H o n . P e t e k  W . R o d i n o ,  J r . ,
Chairman, Committee on the Judiciary,
U jS. House o f Bepresentatvves,
Washington, D.C.

D e a r  M h. C h a i r m a n  : R eference is m ade to  H .R . 3799, a  b ill to 
am end ti t le  28, U n ited  S ta te s  C ode, to  p rov ide  th a t  th e  F e d e ra l to r t  
c la im s p rov isions o f  th a t  t itle  a re  th e  exclusive rem edy  in  m edical 
m alp rac tice  ac tions an d  p roceed ings re su ltin g  fro m  fe d e ra lly  a u th o r­
ized N a tio n a l G u a rd  t ra in in g  activ ities. I  u n d e rs tan d  th a t  th e  S u b ­
com m ittee on  A d m in is tra tiv e  L aw  a n d  G overnm en ta l R elations, 
ch a ired  by  M r. D an ie lson , has fav o rab ly  re p o rte d  th a t  b ill to  th e  fu ll 
com m ittee, an d  I  w ish  to  offer m y  su p p o rt an d  th a t  o f  th e  com m ittee 
f o r  i ts  enactm ent.

A s you  w ill recall, th e  p rov isions o f H .R . 3799 w ere inc luded  in  S. 
815, th e  S en a te  version  o f  th e  fiscal y e a r  1982 D efense au th o riza tio n  
leg isla tion , b u t n o t in  th e  H ouse a m e n d m en t W e recognized im ­
m ed ia te ly  th e  ju r isd ic tio n a l p rob lem  involved an d  w ere successful in 
h a v in g  the  S en a te  recede to  th e  H ouse d u r in g  th e  conference on S. 
815. I n  th a t  conference we noted  th a t  y o u r  com m ittee  w ould  ta k e  e a rly  
ac tion  on H .R . 3799 as in d ica ted  b y  C h a irm an  D an ie lson , an d  we s in ­
cerely  ap p rec ia te  y o u r lead ersh ip  an d  th a t  o f  M r. D an ie lson  in  b r in g ­
in g  the  b u l b efo re  th e  Ju d ic ia ry  C om m ittee.

Because o f  th e  obviously  th o ro u g h  m an n e r in  w hich  th e  Subcom ­
m ittee  on A d m in is tra tiv e  L aw  an d  G o vernm en ta l R e la tio n s h as  acted 
on H .R . 3799, we do n o t p la n  to  ho ld  hearin g s on th e  sub jec t a lth o u g h  
th e  b ill w as re fe rre d  to  th is  com m ittee as  well. A cco rd ing ly , I  w ould 
ap p rec ia te  i t  i f  you w ould  include th is  le tte r  in  y o u r record  as an 
endorsem ent o f  tne  leg isla tion  a n d  an  ind ica tio n  o f o u r  su p p o r t w hen 
th e  b ill reaches th e  floor.

M r. C h a irm an , m ay  w e ag a in  express o u r a p p rec ia tio n  to  you  an d  
C h a irm an  D an ielson  fo r  th e  ex p ed itious h a n d lin g  o f  H .R . 3799 and  
fo r  y o u r coopera tion  w ith  us in  o u r successful efforts concern ing  the 
to r t  c laim s p ro v isions in  th e  conference on S . 815.

W ith  best reg a rd s ,
S incere ly ,

M e l v i n  P r i c e ,  Chairman.
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AjPPEKDDC I I  

43 Com p. G en. 412 (1963)

[B -1483243

M ilita ry  Personnel—Reservists—Death, o r Inqu iry— Inac­
tive Duty Training— In ju ry  W ithin Scope o f Duties 

I n  view  o f the  fa c t th a t  the  cou rt re fra in e d  fro m  fo rm u la t­
in g  a ru le  fo r  genera l ap p lica tio n  in Meister v. United States, 
C t. Cl. No. 54-62, decided J u lv  12,1963, in  w hich it he ld  th a t  a 
re se rv is t o rd e red  to  p e rfo rm  inactive  d u ty  a t  a  t r a in in g  cen ter 
w ho w hile p roceed ing  to  the  d r il l  ha ll to  re p o r t fo r  inspec­
tio n  an d  d u ty  s lip p ed  an d  fra c tu re d  h is ank le  was “ w ith in  
th e  scope o f  S is assigned d u ties w hen he s lip p ed "  an d . th e re ­
fo re , w ith in  the  pu rv iew  o f 10  U .S .C . 6 1 4 8 (a ) , an d  en titled  
to  the  d isa b ility  benefits p rescribed  by th a t  section, the  Meis­
ter case shou ld  no t be used as a preceden t fo r  fav o rab le  a d ­
m in is tra tiv e  ac tion  in s im ila r  cases, an d  an y  claim  invo lv in g  
fa c ts  w hich m ig h t be view ed as com ing  w ith in  th e  purv iew  
o f  th e  Meister case shou ld  be fo rw a rd e d  to  th e  U n ite d  S ta te s  
G enera l A cco u n tin g  Office fo r  d ire c t se ttlem ent.
M ilita ry Personnel—Reservists—Death or In ju ry— Inactive 

Duty Training—In ju ry  W ithin Scope o f Duties 
W h en  a reserv is t o rdered  to  inac tive  d u ty  t ra in in g  suffers 

a  p h ysica l in ju ry  d u r in g  a scheduled lunch  break , o r  w hile 
d u r in g  a lu ll in  h is  du ties  he engages in  some in d ep en d en t 
a c tiv ity , he is deem ed to  have received the  in ju ry  w nile en ­
gag ed  in  the in ac tiv e  d u ty  tra in in g  d r il l  w ith in  the  purv iew  
o f 10  U .S .C . 6 1 4 8 (a ) . an d  th e re fo re , is en titled  to  th e  d is ­
a b ility  benefits p rescrib ed  by th a t  section, th e  re se rv is t h a v ­
in g  been o rdered  to  p e rfo rm  inactive  d u ty  tr a in in g  is em ­
p loyed  fro m  the  tim e he first m u ste rs  in  fo r  th a t  d u ty  u n til  
th e  en d  o f  th e  o rd e red  period  o f  such d u ty  fo r  th a t  day .
M ilitary Personnel—Reservists— Death or In ju ry — Inac­

tive Duty Training—In ju red While Traveling 
W h ere  fo r  the  m u tu a l convenience o f  a  nav a l re se rv is t an d  

th e  G overnm en t, he is p e rm itted  to  u tilize  G overnm en t tr a n s ­
p o rta tio n  as a perm issive tra v e le r  to  and  from  a t r a in in g  cen­
te r  before  o r  a f te r  a  period  o f  inac tive  d u ty  tra in in g , the re ­
se rv is t w hile so tra v e lin g  is no t “em ployed-’ in  in ac tiv e  d u ty  
t ra in in g  w ith in  th e  m ean ing  o f  10  U .S .C . 6 1 4 8 (a ) , p re sc rib ­
in g  d isa b ility  an d  d ea th  benefits, the  trav e l p u rsu a n t to  p a ra ­
g ra p h  6002(2) of th e  J o in t  T rav e l R eg u la tio n s, w h e th e r ac ­
com plished  by p riv a te  o r G overnm ent conveyance, n o t be ing  
p a r t  o f th e  inactive  d u ty  tr a in in g  is ou tside th e  con tem pla-
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tio n  o f  10  U .S .C . 6148, an d  the reserv is t, th e re fo re , is n o t en­
tit le d  to  the  d isab ility  benefits p rov ided  by section 6 1 4 8 (a ), 
an d  perm ission  to  trav e l by G overnm en t tra n sp o r ta tio n  to 
the d r i l l  s ta tio n  d u r in g  a p a r t  o f the  perio d  assigned  fo r  the
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perfo rm ance  o f the  d r il l  w ould no t increase the  r ig h ts  o f  the 
reserv ist.

To the Secretary o f the Navy, October 25,1963:
By  le tte r  da ted  S ep tem ber 4, 1963. the  U n d e r S ec re ta ry  o f the 

N avy  requested decision on various questions concern ing  the  effect 
o f the  decision o f the C o u rt o f  C laim s in  the  case o f  Meister v. United 
States, Ct. C l. No. 54-62. decided J u ly  1 2 . 1963, on the  ap p lica tion  
o f 10  U .S .C . 6148(a) to ce rta in  cases invo lv ing  in ju rie s  suffered by 
m em bers o f the  U n ited  S ta te s  N aval Reserve w ho have been ordered 
to  p e rfo rm  inactive d u ty  tra in in g . T he request fo r  decision was as­
s igned  No. S S -N -7 2 0  by the M ilita ry  P a y  an d  A llow ance C om m ittee, 
D ep a rtm en t o f  Defense.

M eister had  "been o rdered  by his executive officer to be a t  th e  tr a in ­
in g  cen ter no la te r  th an  7 :20  p.m .. on M arch  8 , 1961. A f te r  he lia d  
p ark ed  h is ca r a t  the curb , en te red  the t ra in in g  cen ter com pound and 
w hile p roceeding  tow ard  th e  d r il l  hall to  re p o rt fo r  inspection  and 
d u ty , he s lipped  and  fra c tu re d  h is ankle. T h e  co u rt held th a t  the  p la in ­
tiff w as “ w ith in  the scope o f  h is assigned du ties  w hen he s lip p ed "  and 
th e re fo re  he was held  to  be w ith in  the p u rv ’ew o f 10  U .S .C . 6148(a). 
D o ub t is expressed as to the scope o f  the ru le  announced in  the Meister 
case and  i t  is s ta ted  th a t  gu idelines as to  the  au th o rized  app lica tion  
o f th e  Meister rule would be ex trem ely  h e lp fu l. T h e  fo llow ing  facts o f 
tw o cases are recited  as illu s tra tiv e  o f  the typ es o f  cases in  w hich ques­
tion  has arisen  as to  the a p p lic a b ility  o f 10  U .S .C . 6 1 4 8 (a).

In  th e  first case, Jo sep h  P a tr ic k  V olpe, S A , U S N R -R . w as ordered  
to  p e rfo rm  inactive d u ty  t ra in in g  a t the  U n ited  S ta te s  N aval Reserve 
T ra in in g  C en ter, M cK eesport, P en n sy lv an ia , d u rin g  th e  week end of 
A p ril 20-21.1963. O n  A p ril 2 1 ,1963.he p a r tic ip a te d  in  th e  scheduled 
m o rn in g  d r ill  w hich was fro m  8 a.m . to  12 noon. A  lunch  b reak  was 
scheduled from  12 to  1 :15 p.m .. an d  the a fte rn o o n  d r il l  session was 
scheduled  to  ex tend  from  1 :lo  p.m ., u n til  4 :30 p.m . A t a p p ro x i­
m ate ly  12:50 p.m ., d u rin g  th e  scheduled lunch  b reak , he fe ll while 
p la v in g  basketball on the  g ro u n d s  o f  th e  t r a in in g  cen ter an d  sp ra ined  
his hand .

In  the  second case. C harles A . S co tt. A M E S. U S N R -R , w as ordered  
to  pe rfo rm  2 davs o f  inactive d u ty  tra in in g  on F e b ru a ry  16 an d  17, 
1963. a t  the  U n ited  S ta te s  N aval A ir  S ta tio n . A lam eda , C alifo rn ia . 
O n F e b ru a ry  16, 1963, he rep o rted  fo r t r a in in g  a t  8 a.m . F ro m  a p ­
p ro x im ate ly  1 :30 p.m .. un til 2 p.m .. he p a r tic ip a te d  w ith  h is  squadron 
in  lau n ch in g  a scheduled an ti-subm arine  w a rfa re  he licop te r flight. 
U pon  com pletion o f the launch ing . Sco tt an d  th ree  o th e r  men from  
h is squad ron  proceeded to  th e  s ta tio n ’s gym nasium  to  p la y  h andba ll 
while aw a itin g  the  re tu rn  o f  the  flight squadron . A t ap p ro x im ate ly  
2:30 p.m .. w hile p lay in g  h an d b a ll. S co tt su sta ined  a f ra c tu re  o f his 
r i " h t  thum b .

T h e  subm ission poses fo r  decision the  fo llo w in g  q u e s tio n s :
(a )  M ay  a reserv ist w ho has been o rd e red  to  p e rfo rm  in ­

active d u ty  tra in in g  and  w ho su sta in s an  in ju ry  a f te r  he has 
reached  h is tra in in g  cen te r b u t befo re  he has ac tu a lly

( p a g e  16)

m ustered  fo r  d u ty , as illu s tra te d  by the Meister case, be 
deem ed to  have received h is in ju ry  w hile engaged in  an  in-
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active  d u tv  tri '. / in g  d r il l  w ith in  the  pu rv iew  o f 10  U S C  
6 1 4 8 (a )?  '

(b ) M ay a  reservist w ho lias rep o rted  to  h is  t ra in in g  center 
fo r  inactive d u ty  (an d  h as  ac tu a lly  m uste red ) and  in cu rs  an 
in ju ry  d u rin g  a’ scheduled  b reak  in  t ra in in g  d rills , as illus­
tr a te d  by the Voipe case, be deem ed to have received h is  in ju ry  
w hile  engaged in an in ac tiv e  d u ty  t ra in in g  d r il l  w ith in  the 
pu rv iew  of 10 U S C  6148 ( a ) ?

(c) M ay a reservist w ho has repo rted  to  h is  t ra in in g  center 
fo r  inactive d u ty  and  su s ta in s  an in ju ry  d u r in g  th e  perio d  of 
a scheduled tra in in g  d r i l l  bu t as the  d irec t re su lt o f  some 
independen t ac tiv ity  th a t  is no t p a r t  o f h is  t r a in in g  du ties, as 
illu s tra te d  by the  S co tt case, be deem ed to  have received his 
in ju rv  w hile engaged in  an  inactive d u ty  t r a in in g  d r il l  w ith in  
pu rv iew  o f 10 U S C  6 1 4 8 (a ) ?

(d )  I f  the answ er to  question  ( a ) ,  above, is in  the  affirm a­
tive , would the  answ er be th e  same in  a  case c o n ta in in g  fac tua l 
elem ents such as those in  th e  case o f  the  U .S . M arin e  C orps 
S e rg ean t discussed in 38 C om p. Gen. 841 ?

(e) M ay a reserv ist w h o  suffers a d isab lin g  in ju ry  w hile be­
in g  tra n sp o rte d  (no  re im b u rsem en t invo lved ) by  G overnm ent 
a ir , lan d  or w a te r tra n sp o r ta tio n  in c iden t to  th e  perfo rm ance  
o f  o rdered  o r  au th o rized  inactive  d u ty  tra in in g , tQ o r  from  
such d u ty , p r io r  to  m u s te r  o r fo llow ing  the  te rm in a tio n  o f 
such period  of du ty , be deem ed to  have received h is in ju ry  
w hile engaged in an in ac tiv e  d u ty  tr a in in g  d r il l  w ith in  the 
pu rv iew  o f 10  U S C  6 1 4 8 (a ) ?

( f )  I f  the  answ er to  question  (e ) , above, is  in  the  negative, 
w ould  the answ er be the  sam e i f  the  trav e l w as au th o rized  to  
be perfo rm ed  and  w as p e rfo rm ed  d u rin g  th e  p e rio d  o f tim e 
assigned fo r the p e rfo rm an ce  o f the d rill ?

(g )  I f  the answ er to  question  (e ) ,  above, is  in  th e  affirm a­
tive , w ould the  answ er be th e  same if  th e  reserv is t w ere to 
in c u r a d isab ling  in ju ry  w h ile  p e rfo rm in g  trav e l to  o r  from  
th e  place of perfo rm ance o f  inactive d u ty  tra in in g  by  a m eans 
o th e r th an  G overnm ent a ir ,  land  or w a te r  tra n sp o rta tio n , 
w ith  the  express a u th o riz a tio n  o f  h is com m and ing  officer?

B efo re  answ ering  the specific questions, we consider i t  necessary to 
9ay  th a t  we do no t agree w ith  the  co u rt’s  conclusion in  the  Meister 
case. T h e  decision in th a t  case is inconsisten t w ith  o u r  view  o f  section 
1 o f  th e  ac t of Ju n e  2 0 . 1949, C h. 225, 63 S ta t. 20 1  (now  10  U .S.C. 
6 1 4 8 (a ))  as expressed in 38 C om p. Gen. 841, th a t  C ongress in tended 
to  p rov ide  coverage fo r  in ju r ie s  suffered by inactive  d u ty  tra inees only 
w hile ac tu a lly  p erfo rm in g  in ac tiv e  d u ty  tra in in g . T h e  co u rt stated  
th a t  i t  w ould  not a ttem p t to  “ lay  dow n a ru le  o f  genera l ap p lica tio n ” 
an d  i t  is c lear th a t the court lim ited  its  decision to  th e  p a r t ic u la r  facts 
involved  in  th a t case. T he c o u rt d id  n o t ind ica te  th e  degree o f  phys­
ical p ro x im ity  “between th e  em ployee an d  em ployer” requ ired  in such 
cases an d  i t  is not clear from  th e  c o u r t’s op in ion  w h a t ac tion  it m ight 
tak e  in  a  s im ila r case in w hich some o f the  fac ts  p re sen t in  the  Meister
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case a re  m issing. W hile  we d id  not recom m end fu r th e r  action  in the 
Meister case to  the D e p a rtm e n t o f Ju s tic e  since, as a p rac tica l m atte r,

2702



we doubted  th a t  any  u sefu l purpose w ould be served by fu r th e r  p ro ­
ceedings, i t  is o u r view th a t  a s im ila r case based on fac ts  a little  m ore 
favorab le  to  the G overnm ent should  be v igorously  defended .

In  view  o f the  fac t th a t  th e  co u rt re fra in e d  from  fo rm u la tin g  a ru le 
fo r  genera l ap p lica tion  in  th e  Meinter case, i t  shou ld  no t be used, as 
a  p receden t fo r favorab le  ad m in is tra tiv e  ac tion  in a n y  s im ila r case. 
A n y  claim  involv ing  fac ts  w hich m ig h t be view ed as com ing w ith in  
th e  pu rv iew  o f th a t  case shou ld  be fo rw ard ed  to  th is  Office fo r  d irec t 
se ttlem ent. Q uestion (a )  is answ ered  acco rd ing ly  an d  question  (d )  
requ ires no answ er.

W hen a reserv ist is o rd e red  to  inactive  d u ty  tr a in in g  in  s itu a tio n s 
s im ila r  to  the Volpe an d  Scott cases, th e  period  o f t r a in in g  extends 
fro m  th e  tim e  the m an is firs t m ustered  in  u n til  the  end  o f h is sched­
u led  inac tive  d u ty  tr a in in g  on th a t  day . I t  c an n o t be sa id  th a t  
d u rin g  a scheduled lunch  b reak  ( Volpe case) o r  a tim e  w hen no  ac tual 
d u ty  is b e in g  perfo rm ed  d u r in g  a d r il l  (Scott case) th e  m an reverts  
to  h is no rm al c iv ilian  s ta tu s  so as to  be ou tside  th e  p ro tec tio n  o f  10 
U .S .C . 6148(a) d u rin g  those tim es. I n  n e ith e r  o f  th e  cases described 
h a d  the m en been released fro m  m ilita ry  con tro l a t  th e  tim e th e  in ­
ju rie s  w ere sustained . W h ile  i t  m ay  n o t be concluded th a t  a  reserv ist 
is em ployed on inactive d u ty  fo r  the  e n tire  d a y  on w hich  a  d r il l  o r 
d r il ls  a re  perfo rm ed , i t  is o u r  view  th a t ,  w hen a  re se rv is t is o rdered  
to  p e rfo rm  inactive tra in in g , he is so em ployed from  the tim e he 
firs t m usters in  fo r  th a t  d u ty  u n til  th e  end  o f 'th e  o rd e red  period  o f 
silch d u ty  fo r  th a t  day. Q u estions (b ) an d  (c) a re  answ ered  in  the  
affirm ative.

I t  is assum ed th a t questions (e) th ro u g h  (g )  are  lim ited  to  s itu a ­
tio n s w hich m ay raise in  connection  w itn  d r ills  o r  o th e r  scheduled 
inactive d u ty  tra in in g  a t th e  m em ber’s R eserve com ponent u n it head ­
q u arte rs . P a ra g ra p h  6002(2) o f th e  J o in t  T ra v e l R eg u la tio n s p ro ­
vides th a t  a m em ber is no t e n title d  to  tra v e l o r  tra n sp o r ta tio n  allow ­
ances fo r  an y  inactive d u ty  tr a in in g  a t  the  c ity  o r  to w n  in w hich the 
h e a d a u a rte rs  o f h is R eserve com ponent u n it is located , inc lud ing  
trav e l betweeen his hom e a n d  the  h ead q u arte rs  o f h is  R eserve un it. 
T o u rs  o f  inactive d u ty  t r a in in g  a re  fo r  scheduled  periods o f  tim e and, 
w here such d u ty  is to  be p e rfo rm ed  a t  the  h ea d q u a rte rs  of th e  m em ­
b er’s R eesrve u n it, do no t in c lude  trav e l to  an d  fro m  h is  hom e arid 
h eadquarte rs . Such  trav e l, n o  m a tte r  w heth er i t  is accom plished by 
p riv a te  o r  G overnm ent conveyance, is no t a p a r t  o f  th e  inactive d u ty  
tra in in g  a n d  is outside th e  co n tem pla tion  o f 10  U .S .C . 6148. See in  
th is  connection 38 U .S .C . 1 0 6 (d ) . I t  is o u r view  th a t  i f  C ongress had  
in tended  to  ex tend  the benefits o f 10  U .S .C . 6148 to  cover a reserv ist 
w hile tra v e lin g  in connection w ith  inactive d u ty  tr a in in g  a t  th e  loca­
tio n  o f  h is Reserve com ponen t u n it h ead q u arte rs , i t  doubtless would 
have used a p p ro p ria te  lan g u ag e  to  m ake th a t in ten tio n  clear. T hus, 
w here a reserv ist was in ju re d  w hile p roceed ing  to  h is  hom e 65 miles 
aw ay as th e  d riv e r  o f  a G o v ern m en t tru c k  a f te r  com pletion  o f a period  
o f inactive d u ty  tra in in g , we concluded th a t  in  th e  absence o f a show ­
in g  th a t  such tru ck  d r iv in g  a c tiv ity  w as a p rescribed  p a r t  o f  h is in ­
active d u ty  tra in in g  as a re se rv is t, he w as n o t en titled  to  the  benefits
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o f 10  U .S .C . 3687 and  3721 w hich  co n ta in  language  s im ila r  to  th a t  
fo u n d  in  10 U .S.C . 6148. A cco rd in g ly , w here fo r  th e  m u tu a l con-
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venience o f  the  m em ber an d  th e  G overnm ent, a  m em ber is perm itted  
to  u tilize  G overnm ent tra n sp o r ta tio n  as a  perm issive passenger in 
tra v e lin g  to  o r  from  h is  tra in in g  cen ter before  o r  a f te r  a period of 
inactive  d u ty  tra in in g , he is n o t “em ployed” in  in ac tiv e  d u ty  tra in in g  
w ith in  the  m ean ing  o f  10  U .S .C . 6148(a) w hile so trav e lin g . Q ues­
tio n  (e) is answ ered in  th e  negative a n d  question  (g ) requires no 
answ er.

I t  is o u r view  th a t  th e  g ra n tin g  o f  perm issio n  to  trav e l by G overn­
m en t tra n sp o rta tio n  to  th e  d r ill  s ta tio n  d u r in g  a  p a r t  o f the  period  
assigned fo r  the  p e rfo rm an ce  o f such d r il l  w ould  n o t increase the  
r ig h ts  o f  th e  reserv ist in  question  (e) in  an y  w ay. See 32 Comp. Gen. 
554, answ er to  question  1. A cco rd ing ly , question  ( f )  is answ ered in  
th e  affirm ative.



Ch. 3 P E R S O N N E L  32 §316
cer so detailed may accep t a commission in  th e  A rm y N ational G uard 
or the Air N ational G uard, as the case m ay  be, te rm inab le  in the 
President's d iscretion, w ithout p re ju d ic in g  h is ran k  and w ith o u t 
vacating his re g u la r  appointm ent.

(b) The S ecre tary  of the Army may d e ta il en lis ted  m em bers of 
the Regular Arm y fo r  duty  w ith the A rm y N ationa l G uard of each 
State and T errito ry , P uerto  Rico, the C an a l Zone, and the  D is tr ic t 
of Columbia. The S ecre ta ry  of the A ir F o rce  m ay detail en lis ted  
members of the R eg u lar A ir Force fo r  d u ty  w ith  the A ir N ational 
Guard of each S ta le  and T erritory , P u e r to  Rico, the Canal Zone, 
and the D istric t of Columbia. Aug. 10, 1956, c. 1011, 70A S ta t. 004.

H i s t o r i c a l  n m l R e v i s i o n  N o t e s

KnUrd
N-.tl.rn Source <U. S. Code) positive provisions relating to the as-

, slgnmont or detail of retired olTlecrs to
313 (a) 8 2 M  (less 2d sentence) ^  ^  nfo CQVorc(| |(>. sce(,on M(H

/n \ \ (n) or S."04(n) of title  10. The w on ls
’ ,h) J" :8b (*J Sl'"t0m'°) -o f  II,c n etlve  list", in 32:03, arc om itted

Source (Statutes at I.arse) for the sa m e reason. The words "so
June 3, 1010, ch. 131. 5 lot), 30 Stat. 20S. detailed" a r e  substituted for the w ords

"detailed under sect ion (is o f this title", 
Kxplunutory N otes ln 3 J T h e  w ords "relative or lineal”,

In sulisecthm (a), 32:0s (last sell- in 32:00, arc om itted as .surplusage.
Irme) is omitted us surplusage, since

C r o s s  R e f e r e n c e s

National Ouard l ’.tireiiu, assignment of regular or reservo ollieers of Army 
or Air Force, see sections 3311 and >311 of T itle  10. Armed I-’orees.

li.v.-rvo components, detail of members of regular an d  reserve components to a s ­
sist, see section T13 of T itle  10.

§ 3 1 6 .  D e ta il o f m em b ers  of A r m y  N a tio n a l  G u a rd  fo r  
rifle  in s tru c tio n  of c iv ilian s  

The P residen t may deta il ollieers and noncom m issioned ollieers of 
the Army N ational G uard  to duty as in s tru c to rs  a t  rille ranges fo r 
the tra in in g  of c iv ilians in the use of m ilita ry  a rm s. Aug. 10, 1956, c. 
1011, 70A S ta t. 605.

H i s t o r i c a l  a n d  R e v is io n .  N o t e s

IScviswl K spluuntory No to*
jiiiliou M mrw (V, S. Code) Th»» word •'civilians” is suhstli mod for
CIO 32:1 S3 th" word The wurd 'Vupa-

hte" is om itted  as surptllMigc.
Soiirre O latuto* at f.*»rm*>

J tine H. l.i Id, »*h. 134, §11 3  did 
3‘J hiat. 211.
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Ch. 5 TRAINING 32 § 502
N o t e s  o f  D e c is io n s

I.  M n e j  s u it  f o r  t l i o  c o l l t 'c l i o n  o f  l l m  l in e s  to

f m l c r  .M c C la in 's  C o ile , I o w a .  5 lie  l i r n n g l i t  in  t in *  n a m e  o f  t h e  s la t e

l> ro rn !in a  t l i a t  t h e  d is c ip l in e  o f  t h e  s t a le  fo r  th e  u s e s  o f  h i s  c o m p a n y —  th n  l in e

n a tio n a l g i i i i r U  s h a l l  e . m ln r m  t o  th e  is tin t lo  l ie  i m p o s e d  h y  a  m i l i t i a  n l llc c r ,

r iv 'a la lio n s  f o r  t h e  p i v e r i i n i e n t  o f  I l iu  l in t  h y  t h e  c o u r t  l ie f o r e  w l i l c l i  t h e  a c l io n

..n a y  o f  l l m  C u l le d  S la t e s ,  e x c e p t a s  Is  h r o n n 'h t ; a m i  l l i e  s o ld ie r  m tl.v  p r o v e

o th e rw is e  p r o v id e d :  a n d  s e c t io n  I.W I, b e fo re  t h e  c o u r t  t h a t  l ie  h a d  a  s n lo c lo u t

; i . . v h l in ?  t h a t  e v e r y  s o ld ie r  a l is v n i  w i t h -  e x c u s e  f o r  n o t  a t t c n d l m :  e n e a ii ip l i ie n t .

. u t le a ve  f r o m  e n e a m p m e n t  s h a l l  h e  S la t e  v . R y a n ,  lS h 7 , G'J 2 s .W .  l lC o ,  101

i.tied tw o  d o l la r s  f u r  e a c h  d a y  o f  ab se n c e , lo tv a  IS .

§ 5 0 2 ,  l lcqu ircd  drills and field exercises
(a ) Under regulations to be prescribed by the Secretary of tbe 

Army or tbe Secretary of the A ir Force, as the  ease may he, each 
company, battery, squadron, and detachment o f the National Guard, 
unless excused by the Secretary concerned, s h a ll—

(1) assemble fo r d r il l and instruction, in c lu d in g  indoor ta r­
get practice, a t least -13 times each year; and

(2) partic ipate in tra in ing at encampments, maneuvers, out­
door target practice, or other exercises, a t  least 15 days each 
year.

(b) An assembly fo r d r il l and instruction m ay consist of a single 
ordered formation o f a company, battery, squadron, or detachment, 
or, when authorized by the Secretary concerned, a series of ordered 
formations o f parts o f those organizations. However, lo have a se­
ries of formations credited as an assembly fo r  d r i l l  and instruction, 
all parts o f the un it must be included in tbe se ries w ith in  seven con­
secutive days of the same calendar month.

(e) The total attendance at the series of fo rm a tio n s constitu ting 
an assembly shall be counted as the attendance a t tha t assembly fo r 
the required period. No member may be coun ted more than once 
or receive cred it f i r  more than one required period o f attendance, 
regardless o f tbe number of formations tha t he attends during the 
series constitu ting the assembly for the requ ired period.

( ill No organization may receive credit fo r  a n  assembly fo r d r ill 
or indoor target practice unless—

(1) the number o f members present equa ls or exceeds the 
minimum number prescribed by the P res iden t;

(2) the period o f m ilita ry duty or in s tru c tio n  fo r which a 
member is credited is at least one and one-ha lf hours; ami

CU the tra in ing  is o f the type prescribed by the Secretary 
concerned.
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(c) A n ap p ro p ria te ly  rated m em ber o f  the  N ational G uard who 
perfo rm s an  ae ria l flight under c o m p e te n t o rd e rs  may receive cred it 
fo r  a tte n d in g  d rill fo r the purposes o f  t h i s  section, if  the fligh t p re ­
ven ted  him  from  attending  a re g u la r ly  sch ed u led  d rill. A ug. 10, 
1956, c. 1041, 70A S ta t. 610.

H isto rica l anil R e v i s io n  Notes
Revised  
Section  
002 (a)

Sourco (17. S. Code)
32:02 (1st sentence, less pro­

viso)
002 (b) 32:02 (proviso o l 1st sen­

tence)
302 (c) 32:02 (Inst sentence, less )st,

2(1, und 3(1 provisos)
002 (d) 32:02 (1st proviso ol last

sentence)
S02 (e) 32:02 (2d and 3d provisos

o l  lust sentence)

Source (Statutes nt Largo)
June 3, 1010, ch. 134, 5 02; restated 

June 3, 1921, cb. 244, § 2; restated 
Oct. 14. 1040, ch. 873, { 2, 31 Stat. 
1135; Mur. 23, 1048, ch. 157, 5 6(n), 
02 Stat. 00.

s t ltu te d  fo r  the words "separate consecu­
tive fo rm n tlo n s announced". The words 
" re g a r d le ss  o f  the number of formntlons 
tlmt lie  mtrends during the series" nro 
su b s t itu te d  for the words "even though  

-m a y  linve nttended inure than one o f  
the lu .'m n tlon s" . The words "sura”, "nc- 
tunl m ill  tiry", nrtd "of time" nre om itted  
as su r p lu : age. 32:02 (4th proviso o f last 
se n ten ce) is omitted ns superseded by 
section  C Sl o f title  10. 32:02 (last proviso  
o l lu st .entvnec) Is omitted ns super­
seded b y  section 501(h) of the Cnreer 
Com p e n s  n  Inn Act o l 1940, 03 Stat. 820 
(37 U .S .C  301(h)).

Explanatory Notes 
In Ruhsecllon <n), tho words "Includ­

ing target practice" nml "such compuiiy, 
troop, buttery, or detachment shall liuve 
been . . . from participation in any
part thereof" aro omitted as surplusage.

In subsections (a) and (b), the word 
“troop" is  om itted as obsolete.

In subsection (h), tho words "parts of 
those organizations" nre substituted for 
the wurds “subdivisions or parts there­
of". The words "hut In the latter case", 
"of subdivisions or groups", “compre­
hend", and "the time lim it of" aro omit­
ted ns surplusage.

In subsection (c), the word "member" 
Is substituted for the words "olllccr, 
warrant odlcer, or enlisted man". The 
words “series o f  form ations” nre sub-

In s u h s f  ;lun (d), the word "members”  
Is su b s t itu te d  for tlic words "olUcers 
and e n l is te d  men". The words "for 
which u n n iiilior Is credited" nre su b sti­
tuted fo r  the words "partIclpuled In  by 
each u llie c r  und enlisted mini nt each 
a ssem b ly  a t  which lie shall lie credited ns 
having b een  present". The wurds "for 
duty n t su ch  assem bly'', "udunl", anil 
"character of" are  omitted ns surplusage.

In  su b s e c t io n  (c). the word "member" 
Is su b s t itu te d  for the words ''olllccr or 
en listed  m an". The words "Air Corps 
. . .  a ss ig n ed  to nn Air Corps unit
thereof, o r  , . . nn ofllcer or enlisted
man o f  t l i c  Medirul Depart merit of the 
said N a t io n a l Guard regularly attached  
to an A ir  Corps unit of the Niitlonnl 
Guard b y  appropriate authority” nre 
om itted, s in c e  the revised suliseetlon ap ­
plies o n ly  to  members who perform flights  
under co m p eten t orders and who arc  
thereby p reven ted  from attending n reg u ­
lar d rill.

C ro ss R e f e r e n c e s

Appropriations for pay, disbursement and n c c o u n tin g . see section G9Sn of T itle  
31, Money and Finance.

Compensation (or dlsntilement during training, se e  se c t io n  31S of this title.
Cumpi-nsntlon for disablem ent during training w h e n  not covered by section 318 

of this title, sec section 319 of this title.
Credit for service ns members of Army Niitlonnl G u ard  or Air N ntlom l Guard of 

members of Army Niitlonnl Gourd uf United States o r  A ir  Nutionul Guard of United  
States, see sections StkStl nnd SilStl of Title 10, Armed F o r c e s .

Dentil gratuity, see seetlon 221 of tills title.
H ospitalization, when Secretary may reipilre. see s e c t io n  320 of thin title.
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Inactive d u ty  training, duty (other than futt-tln  
lection 101(23) of T itle 3S. Veterans' Ilcnillts. 

l'ay g r a d e s  of National Guard porsonacl on act 
Title 37, I’n y  nnd Allowances.

Rank. com m ission ed  officers on active duty, SCO S( 
Armed F o rces .

Training d u ty  compensation of members of N 
of Title 37, F a y  and Allowances.

§ 5 0 3 .  P a r tic ip a tio n  in  field  excrcist

(a) U n d e r  such regu la tions as the  Pre 
Secretary  o f  th e  Army and the  Secretary  
case m ay b e , m ay provide fo r  the  p artic ipa  
in encam pm en ts, m aneuvers, outdoor ta rg  
cises fo r  field  o r coast-defense in stru c tio  
co n junc tion  w ith  the A rm y o r th e  A ir For

(b) A m o u n ts  necessary  fo r  th e  pay, si 
nnd o th e r  p ro p e r expenses of any  p a r t  of 
State o r  T e r r ito ry , P uerto  Rico, the  Cana 
Columbia p a r tic ip a tin g  in an  exercise  unt 
set aside  f ro m  funds a lloca ted  to i t  froi 
or co as t-d e fen se  in struc tion .

(c) M em b ers  of the N ationa l G uard pn 
under su b se c tio n  (a ) may, a f te r  being mu 
riod b e g in n in g  w ith  the date  o f leaving I 
date of r e tu r n ,  as determ ined in  advance.
a p ay m en t passes  to the c re d it o f the  di: 
1956, c. 1041 , 70A S ta t. 610.

H i s t o r i c a l  a n d  R c v is io :

Sourco (U. S. Codr) 
32:03 (1st 50 words)
32  :II3 (less 1st 50 words) 
3 2 :158

Revised 
Section 
303 (a)
303 (b)
303 (c)

Sourco (Stntutrs at Largo)
Juno 3, 1910, ch. 134, §§ Ol (loss last 

43 words a f te r  sem icolon', US, 39 Stat. 
200, 207.

E x p la n a to ry  Notes 
In su b sectio n  (n), tho words "tho w hole  

or any p art"  nnd "nay part of" nro 
omitted ns surplusage. T he word  
"Army" is  su b stitu ted  for the words 
"Hegiilnr A r m y ”, since tho Army is tho 
category th a t  participates In tho exer­
cise x, and th o  R egular Army Is n per­
sonnel c a te g o r y  only. Sim ilarly, the 
words "Air F orce"  are used instead of 
tho words “ R egu lar  Air Force".

In sub 
accessary 
"such pi 
accessary 
an cxcri 
substltut 
ticipate I 
or othe 
target r 
fense In- 
cd to it 
coast-def 
for tho 
purpose 
ritory, o

In sub 
of tho 
nn oxen 
substltut 
portion 
parllclpn 
or otlier
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-Ch. 5 T R A I N I N G  . 32 § 503
Inactive duty training, duly (other than full-tim e duty) under th is section ns, 

(vo section 101(2,1) of Title Vi. Veterans' Jlcnollts.
l'ny grades of National Guard personnel on active duty, seo section 232(d) of 

Title 37. i ’ay and Allowances.
Ilanh*. commissioned ollieers on active d u ty , sec sections 3371 nnd 8371 of T itle  10, 

Armed Forces.
Training duty compensation of m em bers of National Guard, oco section 301 

of T itle 37, Fuy and Allowances.

§ 5 0 3 .  Participation in field exercises
(a) Under such regulations as the President may prescribe, the 

Secretary o f the Army and the Secretary of the A ir Force, as the 
case may be, may provide fo r the partic ipa tion of the National Guard 
in encampments, maneuvers, ou tdoor target practice, or other exer­
cises fo r field or coast-defense ins truc tion , independently o f or in 
conjunction w ith  the Army or the A ir  Force, or both.

(b) Amounts necessary fo r the pay, subsistence, transportation, 
and other proper expenses of any part o f the National Guard of a 
State or Te rrito ry , Puerto Rico, the Canal Zone, or the D is tr ic t of 
Columbia partic ipating in an exercise under subsection (a) may be 
set aside from funds allocated to  i t  from appropriations fo r field 
or coast-defense instruction.

(c) Members of the National Guard partic ipa ting in an exercise 
under subsection (a) may, a fte r being mustered, be paid fo r the pe­
riod beginning w ith  the date o f leaving home and ending w ith  the 
date of return, as determined in advance. I f  otherwise correct, such 
a payment passes to the credit o f the disbursing officer. Aug. 10, 
1956, c. 1041, 70A Stat. 610.

H is to r ic a l n u ll  R e v i s io n  N o te s

lie vl.scd
Section Source (C. S. Code)
r.e3 (a) 32:03 (1st SO words)
.70 (b) 32:03 (less 1st 50 words)
503 (o) 32:133

Sourco (Statutes nt Large)
June 3. ltHO. oh. 131, 55 W (loss last  

4.1 words utter semicolon), OS, 39 Stat. 
2<M. 207.

Explanatory Notes 
in subsection tn), the words "die whole 

or any part" ami "any part of" are  
oioiltnl as surplusage. Tin* word 
"Army" Is su list ituted for the words 
"Regular Army", since the Army Is the  
category that participates in' the exer­
cises. and the Regular Army Is a per­
sonnel category only. Similarly, (he 
Words "Air Fore*-" al*e Used io.-lead of 
the words "Regular Air Force",

In subsection (b), tho words "Amounts 
necessary" are substituted for the words 
"such portion of said funds ns may lie 
necessary”. The words "participating In 
an exorcise under subsection (a)"  aro 
substituted for flip words "ns shall par- 
tieipato in such enciimpmi-nts. maneuvers, 
or ollu*r exercises, including outdoor 
target practice, for licit] Olid const-de- 
fonse Instruction", The words "allocat­
ed to It from appropriations for Held or 
const-defense instruction" nre substituted  
for  the words "appropriated for that 
purpose and allocated to any Slate, Ter­
ritory, or the D istrict o f Columbia".

In subsection (c), the words "Members 
o f  tbe National Guard participating in 
an  exercise under subsection (a)" nro 
substitu ted  for tbe words "When nny 
porlion  of the National Guard shall 
participate in encampments, maneuvers, 
o r  other exercises, including outdoor tar-
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32 § 503 N A T I O N A L  GUARI) Ch. 5
Ch. 5 T R A I N I N G

get practice, for field or casist-dcfunse "rendezvous", "liotli dales Inclusive", 
Instruction, under the provisions this nnd "making tho same" ure omitted ns 
titlo", Tlic words "duly", "at any time", surplusage.

C ro ss R e fe r e n c e s

Compensation for disablem ent during training, see section 31S of this title.
Compensation for. disablement during trailing when not covered by section 318 of 

this title, see section 31!) of tills title.
Credit for service as members of Army National Guard or Air National Guard of 

members of Army National Guard of United States nr Air National Guard of United 
Stales, see sections 3i;8iJ nnd 8USU of T itle 10, Armed Forces.

Ueatli gratuity, see section 321 of this title.
Death Incident to service under tills section, headstones for unmarked graves, sec 

section 27fia of T itle 21, llosp itn is, Asylum s, nnd Cemeteries.
H ospitalization, when Secretary may require, sec section 320 of this title.
Inactive duty training, duty (other thnn full-tim e duty) under this section as, sec 

section 101(23) of T itle 33, Veterans’ Benefits.
I’ay  grades of Nntlonnl Guard personnel on active duty, see section 232(d) of Title 

37. Pny and Allowances.
Itnuk, commissioned ollieers on active duty, sec sections 3371 and S37I o f T itle  10. 

Armed Forces.

N o te s  o f  D e c is io n s

Generally 1 
Em ployee of state -i 
I.ami grant fares 2 
T raining us service 3

1. Generally
Tlic Secretary of W ar wns authorized 

to provide for participation hy the or­
ganized m ilitia in the encampment, ma­
neuvers, and field instructions of any 
part of the regular army, on request of 
the Governor of the state concerned, and 
the terms of the statute were compiled 
with in tins particular case. Alabama
Great Southern It. Co. v. U. S., 1014, 40
Ct.CI. 522.

2. Land grant fares
Members of National Guard organiza­

tions ordered to encampment for training  
purposes In accordance with former sec­
tions 02 lo lit of this 111It; were not,
while traveling to nnd from camps of
I list ruction, iroops of the Fulled States 
within tho meaning of former Miction 
137ii of T itlo 10, ami were not entitled

to land grant fares. Northern Tac. lly . 
Co. V. U. S., 1020, 01 Ct.CI. 733. See. 
also, Orcgon-W nshiiiglnn It. 1*. .V: Navi­
gation Co. v. U. S., 1023, 00 Ct.CI. 433.

3. Training us service
An enlisted member of the Nntlonnl 

Guard when called for training by Gov­
ernor through order of Adjutant General 
under former section 03 of Ibis titlo  was, 
during bis period of sere!:-" in service 
of the state. I.lud v, Nebraska National 
Guard, 1014. 12 N.\V.2d 032, 144 Neb. 122. 
150 A .L.lt. 1440.

4. Em ployee of stnto
A member of Nebraska Nntlonnl Gunrd. 

during his period of service, wns not an 
"employee" of sta le or any agency cre­
ated by It w ithin meaning of Workmen's 
Compensation Law, Cnmp.Rt.ID2l), 5 43 
100, Comp.SI.102!) nnd Snpp.1011, 5 33-101 
et seq., since member when on duty was 
engaged In performauco of the duty  
which citizen owes to sovereign. I.lnd v. 
Nebraska National Guard, 1011. 12 N.W. 
2d 052, 1-11 Nel). 122, 130 A.L.It. 1410.

§ 5 0 4 .  N a tio n a l G u a rd  schoo ls an d  sm a ll a rm s  co m p e titio n s

(a )  U nder such regu la tions as the P re s id en t may prescribe, tho 
S ecre ta ry  of the A rm y may provide fo r  assem blies of m em bers of 
tlic Arm y N ational G uard—

( 1 ) to a tten d  schools conducted by com m issioned officers of 
the  R egu lar A rm y detailed  by the S ec re ta ry ; or

(2) to partic ipate in  small arms comp
Similarly, the Secretary of the A ir  Force ma 
cf members of the A ir  National Guard—

(1) to attend schools conducted by 
the Regular A ir  Force detailed by the S'

(?' to partic ipate in- small arms comi
lb) Assemblies under subsection (a) fo r 

Ge.ird of a State or Territo ry, Puerto Rico 
I .strict o f Columbia may be held inside oi 
u 10, 1956, c. 1041, 70A Stat. 611.

H is to r ic a l  a m i R e v is io n

n-i lirii
Mfliun Sourco (U. S. Code)
’.-•i ..vt 82:04 (1st seni-ace)

I Pi 32:04 (hiss 1st sentence)

Source (Statutes nt Large)
3. J'JIO, d l. 134, 5 W* (less Inst 

■ • ..ii-ncc); restated May 25, 1020, ch. 
<17. | 2 (less Inst sentence), 41 Stat. 
t : i

E x p l a n a t o r y  N otes  
Ir. suPm-cIIoii (n), the word "members" 

:> *-,!»itinted for the words "ollieers, 
vi.-r.-.nl officers, and enlisted men". Tlic

words "for 
purpose" a

In subse 
lilies under 
ed for thi 
The words 
Guard of 
lllco . the l 
Columbia 
its  bounds 
words "el' 
State, Terr 
to which 
Guard dos. 
belong".

C ross R e fe r e n c e s

f -  pi-iisalton for disablement during training, see f 

i' p.p. iisnlion for disablement during trailing when 
• c l - ,  see section 310 of th is title, 

t'r -Pt for service ns members of Army Natlo .1 G: 
rs of Army National Guard of United States or 

. see sections 3CSli nnd SCSI) of T itle 10. Armed For 
I' iih gratuity, sec section 321 of this tide.
S'-vil, incident to service under this section, hcadst 

»•«'! a 27!>n of T itle 2-1, llospitnis, Asylum s, nnd Comet 
I! -plinllzatloii, when Secretary may require, sec sei 
I--..live duty training, duty (other than full-tim e d 

n : . . .n  IIIIt'23) of T itle 38. Veterans’ Benefits.
I' \ grades of Nntlonul Hoard personnel on active 0 

1'iv and Allowances, 
l : , .k .  coin missioned officers on nctive duty, see s. 

i Armed Forces.

§ 5 0 5 .  A rm y  and A ir  F o rc e  schools

I'm ler such regulations as the President 
th e  n commendation of the governor o f any 
J • Kit'o, or tlie Canal Zone, o r o f the comma 
ticnal Guard o f the D is tric t o f Columbia, tl



T R A I N I N G 32 §505
(2) to partic ipate in small arms competitions.

Similarly, the Secretary o f the A ir  Force may provide fo r assemblies 
of members of the A ir  Nationa l Guard—

(1) to attend schools conducted by commissioned officers o f 
the Regular A ir  Force detailed by the Secretary; or

(2) lo partic ipate in small arms competition.
(b) Assemblies under subsection (a) fo r members of the National 

Guard o f a State or Te rrito ry , Puerto Rico, the Canal Zone, or the 
District o f Columbia may be held inside or outside its boundaries. 
Aug. 10, 1050, c. 10-H, 70A Stat. 011,

H is t o r ic a l  a i l 1 R e v is io n . N o te s

Iti-ilsnl w ords "for tlic purpose" nnd “for that
Srrllun S.mrco (U. S. Co.lo) purpose" are ouiltUd ns surplusage.
• ,;l> 32:04 (1st sentence) j„  subsection (l>), the words “Assem-
Wl ill) 32:04 (less 1st sentence) biles under subsection (n)” are su b stitu t­

ed for the words "such assem blages". 
Source (Statutes nt I.argo) 0‘lic words "for nienibers of the National

June 'I. 11110, eh. 134, § 07 (less last fiunrd of n Stale or Territory, I'uerlu  
ti-alenec); restated May 28, 1D20, eh. Kirn, the Oaunl Zone, or the D istrict of 
117, 5 2 (less last sentence), -14 S lat. Columbia . . . Inside or outside of
074. its boundaries" arc substituted fur the

words "ell her within nr w ithout the
Explanatory N otes S late, Territory, or District o f I'oliiiubla.

in siihscelioli (a), the word "inemhors" In which the meiuliers of I lie National 
Is substituted for the words "ollieers, (,'uard designated to utleud them shall 
warrant ollieers, and enlisted men". T he belong".

C ro ss R e fe r e n c e s

Compensation for disablement during training, see section 31S of this title.
Compensation for disablem ent during trailing when not covered by seel ion 318 of

this liilo. see section 31'.) of this title.
Credit for service as members of Am  y National Guard or Air National Guard of

members of Army Nath ml Guard of United States or Air National Guard of United
Slates, see sections 3'VSil and SOSO of T itle 10, Armed Forces.

Death gratuity, see section 321 of this title.
Death incident to service under th is section, headstones for unmarked graves, see 

s e c t io n  270a of T itle 21, H ospitals, Asylum s, and Cemeteries, 
liospitalianiioii. wliee Secretary may iviiuire. see section 320 of Ibis title.
Inactive ditty training, duty (..titer than full-tim e d u ty) under this section as, see 

section loli2 .il of T itle 3S, Veterans' Ilenelils.
I'ay grades of National Guard personnel on active duty, see section 232(d) a t  T itle  

37. I'ay and Allowances.
13.;d:. commissioned ollieers on active duty, see sections 3571 and S571 of T itle  

In, Armed Forces.

§ 505. Army anil Air Force schools and field exercises
I nrler such regulations as flic President may prescribe and upon 

tlic recommendation o f the governor of any Stale or Te rrito ry , Puer­
to Rico, or tho Canal Zone, or of the commanding general o f the Na­
tional Guard o f the D is tr ic t ol' Columbia, tho Secretary of tho A rm y
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m ay au tho rize  a lim ited  num ber of m em bers of its  A rm y N ational 
G uard to—

(1) a tten d  any  serv ice school except th e  U nited S ta tes Mil­
ita ry  Academy, and  to pu rsue  a re g u la r  course of study  a t  the 
school; o r

(2) be a ttached  to an  o rgan iza tion  of the  b ranch  of the Army 
corresponding  to the  o rganization  of the Arm y N ational Guard 
to  w hich  the m em ber belongs, fo r  ro u tin e  p rac tica l instruction  
a t  o r n e a r an A rm y post d u rin g  field tra in in g  or o th e r outdoor 
exercise.

S im ilarly , th e  S ecre tary  of th e  A ir F o rce  may au thorize  a limited 
num ber of m em bers of the A ir N ational G uard to—

(1) a tten d  a n y  service school except the U nited S ta tes Air 
F o rce  Academy, an d  to p u rsu e  a re g u la r  course of study  a t  the 
school; or

(2) be a ttach ed  to an  organ iza tion  of the  A ir F orce corre­
sponding  to the  o rgan iza tion  of the  A ir  N ational G uard to which 
th e  m em ber belongs, fo r  ro u tin e  p rac tica l in s tru c tio n  a t an  air 
base d u ring  field tra in in g  or o th e r outdoor exercise. Aug. 10, 
195G, c. 1041, 70A S ta t. 611.

H isto rica l  anil R e v is io n  Notes

Ilovlsod
Section
COS

Sourco (D.
C2 :U5

S. Coilo)

Sourco (Statutes at Largo)

June 3. 1010. ch. 234, 5 00 (1st 133 w ords); 
restated Sept. 22, 1922, cli. 423, 5 5 
(1st 129 w o rd s); restated May 28. 
1920, ch. 417, 5 3 (1st 133 w ords), -14 
Stat. 074.

Explanatory Notes 
Tho words "branch of tho Army cor­

responding" aro substituted for the words 
"samo arm, corps, or department”, to 
conform to sections 3003 and 5001 of title

10. In the second sentence, tho word* 
"organization of the Air Force corre­
sponding" nro substituted for the word* 
"sumo arm, corps, or department", sluco 
tho Air Forco Is not organized by stntulo 
Into brunches, arms, corps or depart­
m ents. The word "members" is substi­
tuted for tho words "ollieers, warrant 
ollieers, nnd enlisted men". Tho words 
“service school" are substituted for the 
w ords "mllltury-servleu school of the 
United States". Itefcrenco to tho United 
Slntes A ir Force Academy is  Inserted 
to reflect Its establishm ent by tho Air 
l-’orco Academy Act (03 Stat. 47).

Cross R eferen ce s

Compensation for disablem ent during training, see section 318 of this title.
Compensation for disablem ent during training when not covered by section 313 

of this title, sec seetiou 319 of this title.
Credit for service ns member of Army National Gunrd or Air Nntlonnl Guard of 

members of Army National Gunrd of United S tales or Air National Guard of United 
States, see sections OWsC and htiSO of T itle 10, Armed Forces.

Death gratuity, see section 321 of this title*.
Death Incident t service under this section, headstones for unmarked graves, sc« 

section 279a of T itle 24, H ospitals, A sylum s nnd Cemeteries.
Hospitalization, when Secretary may require, 6co section 320 of this title.

6 0

I

4 . .

f t

I
I

f*
> •
I •
r
‘i

tn e  duty training, duty (oilier than full-tlm o duty) 
»«- . I 1-231 of Titlo 33, VeteraiiB' Benefits.

r u  g r . l s  of Nntlonul Ouurd personnel on active duty. 
P  l i t  at..I Allowances.

_ i n  , ..nunlasloncd ollieers on nclive duty, oco section; 
IV :ccs.

5 0 6 .  A ssig n m e n t a n d  d e ta il  o f incmb: 
o r  R e g u la r  A ir  F o rc e  f o r  ins 

G u a rd
A The P residen t shall assign  fo r  in strw  

.such members of the R egu lar A rm y or 
l« r.e considers necessary.

(10 The S ecre tary  of the  A rm y m ay detail m 
A m y to attend  an encam pm ent, m aneuver, ■ 
i - : J  or coast-defense in stru c tio n  of the  Arm y 
.’arly, the S ecretary  of the A ir F o rce  may c 
fDi'.ilar A ir Force to a tten d  exercises fo r 
instruction of the A ir N ational G uard. Mem 
instruct the m embers of the  N ationa l Guar 
li.rectod by the S ecretary  concerned, o r as reqi 
c r commanding officer of the  N ationa l G uard t 
10. r.Cib, c. 10*11, 70A S tat. 611.

H istorical anil  R e v is io n  N'

Edit'd
l a i i u  Source (U. S. Codo)
VH I I  32:00
H  ib) 32:07

Source (Statutes nt I.argo)
] t ’-» 1910. ch. 134, { 81 (1st sentence

(•! 2 1 par., less 1st 7 w o rd s); added 
4, 1920, ch. 227, BUlicli. I, S 44

J h M-idi-ucu, less 1st 0 w ords); re-
r .it .d  Sept. 22, 1922, eb. 423, 8 4
t \ .eiiiiiiee, loss 1st 0 w ords); rc-

»•»;. d I ell. 28, 1925, cb. 371, 8 3 (0th 
i-M-i.ee, less 1st 0 w ord s);, restated  
; . : . f  i,'., 1933. ch. 87, § 10 (1st sentence

of 2d par., 
100.

June 3, 1910,

E:
In aubscctii 

of tho ltegui 
Air Force" ni 
"ollieers of t) 
listed men of

In  subsecth  
la substitute  
nnd enlisted  
moro”, "infor 
maneuver, or 
plusage.

Cross R cfcrcnocs

Pay grades of National Guard personnel on netlve dut
7. P i) mid Allowances.

§ 5 0 7 .  In s tru c tio n  in  f ir in g ; su p p ly  o

Ammunition fo r  in stru c tio n  in  firing  and f 
te  furnished, in  such am ounts as m ay be pres

61



32 § 331 '
Repealed

"(4) tha t in o rd er lo  insure tha t such  m edical 
personnel will con tinue to  he availab le  lo  the 
N a lio iu l G uard , u  is necessary fo r the Federal 
G overnm ent lo assum e responsibility  for the  pay-

N A T I O N A L  G U A R D 10

m cnl o f  m alp ractice  claim s m ade against such 
personnel arising  u u l o f  actions o r  om issions on 
llic pa ri o f  such  personnel while they are p erfo rm ­
ing ce rta in  (rain ing  exercises."

|§ 33r>. Repealed. Pub.L . US-525, Tille IV, § IU (b)(2)(A ), Oct. 19, 1981, 98 Stat. 
2519]

Section, added P ub.L . 9S-94, T ille  V. lo  s ta tu s  o f  cc r.a in  m em bers perform ing full-tim e
§ 5 U 4 (t'( l) , Sepl. 24, 19S3, 97 S lat. 632, re la ted  du ly . Seo section 101(19) o r  (his tille.

CHAPTER 5—TRAINING

§ 502. Required drills and Held exercises

(n) Under regulations to be prescribed by the Secretary of the Army or the 
Secretary of the Air Force, as the case may be, each company, battery, squadron, 
and detachment of the National Guard, unless excused by the Secretary concerned, 
shall—

(1) assemble for drill and instruction, including indoor target practice, a t least 
•18 times each year; and

(2) participate in training a t  encampments, maneuvers, outdoor ta rge t prac­
tice, or other exercises, a t least 15 days each year.

However, no member of such unit who has served on active duty for one year or 
longer shall he required to participate in such training if the first day of such 
training period falls during the last one hundred and tw enty days of his required 
membership in the National Guard.

(b) An assembly for drill and instruction may consist o f a  single ordered forma­
tion of a company, battery, squadron, or detachment, or, when authorized by the 
Secretary concerned, a series of ordered formations of parts  of those organizations. 
However, . j  have a series of formations credited as an assembly for drill and 
instruction, all parts of the unit m ust be included in the series within 30 consecutive 
days.

[See main volume for text of (c) to (e) J 
•

(f) Under regulations to be prescribed by the Secretary of the Army or Secretary 
o f the Air Force, as the case may be, a member of the National Guard may— 

(II w ithout his consent, bu t with the pay and allowances provided by law; or
(2) with his consent, either with or w ithout pay and allowances; 

he ordered to perform training or o ther duty in addition to tha t prescribed under 
subsection (a). Duty without pay shall be considered for al) purposes as if it were 
duty with pay.

(As amended Oet. 3. 19G4, Pub.L. 88-621, § 1(1), 78 Stat. 999; Dec. 1, 1967, Pub.L. 90-168, § 4,
31 Suit. 526; Nov. 17. 1971, Pub.L. 92-156, Tille III, § 303(b), 85 Stat. 425.)

1971 A m endm ent. Subscc. (a). P ub.L .
‘•'2-156 inverted exception lo  tra in ing  requirem ents 
w here m em ber served nn aelive du ly  fo r one  year 
o r m ore if the tra in ing  period falls d u ring  Iasi one 
hundred  and  Ivvenly days o f  required  m em bership  
in I.a iional G uard .

1967 A m endm ent. Subsec. (b). P ub.L .
M M oS substituted 30 consecutive days fo r seven 
consecutive days o f  the  sam e ca lendar m o n th  as 
‘he time within w inch all parts  o f  the  un it m ust be 
included in a senes o f  form ations in o rd e r  lo  be 
credited as an assembly for d rill and  instruc tion .

• tfe 19M Amendment. Subsec. (0 . P ub.L . 88-621 
.-■Aided subsec. t0 .

Dale nf 1967 A m endm ent. A m end- 
90-168 effective i.n  the  first day 

calendar m onth following the  d a te  o f 
I'ub.L, 90-168, w hich w as approved  

'r e  section 7 o f  Pub.L . 9 0 - lo 8 ,

set o u l as  a  nole u n d e r  section 136 o f  T itle  10, 
A rm ed  Forces.

L egislative H is to ry : F o r  legislative history  nnd 
pu rpose  o f  Pub.L . 88 -621 . see 1964 U .S.Codc 
Cong, and  Adm.Ncvvs, p. 3800. See, also, Pub.L . 
90-168 , 1967 U .S .C odc Cong, nnd Adm.Ncvvs, p. 
2033.

C ross R eferences
R eem ploym ent bcnefils, full-tim e tra in ing  o r 

du ty  perfo rm ed  by m em ber o f  N ational G u ard  
un d er th is  section considered  active du ly  for irain- 
itig. see section 459(g)(5) ar. . (6) o f A ppendix to  
T itle  cp. W ar and N ationa l Defense.

R eem ploym ent benefits, inactive du ty  training 
perfo rm ed  by m em ber o f  N ational G u ard  under 
this .cciion considered  inactive du ly  tra in ing , see 
section  454(g)(5) o f  A ppendix to  T itle 50, W ar 
and N ational D efense.

R esto ra tion  o f  governm ent em ployees lo  previ­
ous position after Iteing o rdered  to  ac tive du ly  or 
to du ly  un d er tins section, see sec tion  3551 of 
T itle 5, G overnm en t O rgan iza tion  und  Employees.

W est's  F edera l P rac tice  M anual 
Federal em ployees—

S latus ns, see § 1995.
Suits against individuals, see § 2002 cl scq. 

Code o f F edera l R egulations 
M edical a tten d an ce  and buria l an d  claim s for 

dam ages, p rocedures governing, see 32 C F R
564.37 ct scq.

P artic ipa tion  in  R eserve tra in ing  p rogram s, cri­
te ria and  requ irem ents for, see 32 C F R  101.1 ct 
scq.
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§ 503. P artic ipation  in field exercises

C ross R eferences 
R eem ploym ent benefits, fu ll-tim e tra in ing  o r 

du ly  perform ed by m em ber o f  N a tio n a l G uard  
under th is section considered  ae live d u ty  for tra in ­
ing. see section  459(g)(5) and  (6) o r  A ppend ix  to  
T ille  50, W ar and  N ational D efense.

R esto ra tion  o f  governm ent em ployees lo  previ­
o us position after being o rdered  to  ae live  du ty  or 
to  du ty  u n d er Ibis section, see section  3551 o f 
T itle  5, G overnm en t O rgan iza tion  a n d  Em ployees.

W est’s F ederal P rac tice  M anual 
F ederal em ployees—

S tatus as, sec § 1995.
Suits against individuals, see § 2002 cl scq. 

Code o f  F ederal R egulations 
M edical a ttendance  and buria l a n d  claim s for 

dam ages, p rocedures governing, see 32 C F R
564,37 cl seq.

N otes o f  D ecisions 

C onstruction  with o th e r law s '/» 
Em ployees o f  federal governm ent

'/>. C onstruction  with o th e r laws 
F o r  purpose  o f  civil im m unity  fo r liab ility  o f  

na tional guardsm an , there is n o  d is tinc lion  be­
tw een personnel o rdered  lo  ae live d u ly  by the 
governor o r  personnel o rdered  to  d u ly  by the 
ad ju tan t genera l w ith  a p p r a . - '  o f  gov ern o r o r  b) 
federal au tho rity ; ull o f  these s ta tu te s  a re  p art o f

L ib rary  References 

M ilitia «=M4. 
C .J.S. M ilitia Ij I

N ull

I .  M ilita ry  service 

Inactive tra in ing  ‘ 
th e  A rm y N ation: 
G u a rd  com es vvithir. 
2732 o f  T itle  HI so 
G u a rd  m em bers fr 
dam aged w hile on 
th is secrion may be 
T itle  10. I960. 40

the  sam e ac t vvhicl 
giving effect o f  m 
giving m eaning to 
Johnson  v. S late, L 
1977, 564 P.2d 714.

5, Em ployees o f  ft

In  ac tion  for inju. 
a  rope w hile a lienc  
(he N ational G uard  
ing in  tra in ing  und. 
lions an d  in  accord 
S ta te  G overno r air. 
federal service and  t 
exclusive con tro l o ' 
ih e  review were e 
governm ent acting  
m cnt so  as  to  nuthc 
su it against the  fedt 
T o rt C laim s A ct. t 
T itle  28. G ross 
F .Supp. 766.

F act tha t annual 
G u a rd  is funded a 
does not str ip  guari 
p artic ipa ting  in Ira 
ac tually  carried  ou 
u n d er au tho rity  o f 
lionally  and  statut 
gution o f  tra in ing  tl 
C om ., D ept, o f  Mi! 
866, 78 Pa.C m w llh

5 501. N ational Guard schools and small arm s compctit.

(a) Under regulations to be prescribed by the Secretary c 
of the Air Force, as the case may be, members of the

(1) attend schools conducted by the Army or the Ai
(2) conduct or attend schools conducted by the Natii
(3) participate in small arm s competitions.

(b) Activities authorized under subsection (a) for membei 
of a S tate or territory, Puerto Rico, the Canal Zone, or the ! 
be held inside or outside its boundiiries.

(As am e n d e d  Oct. 3 , 1964, P u b .L . 88-621, § 1(2). 76  S la t .  999.1

I9M A m endm ent. I’ub.L. 88-621 substitu ted  and  o f  the  A ir Fi
provisions au tho riz ing  the Secretaries o f  th e  Army provisions au tlm n rt
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.V"’

32 § 504

Restoration o f  governm ent em ployees to  p rev i­
o u s  position .’ flcr being o rdered  III active d u ty  o r 
lo duly under llm  section, see section  3551 o f  
Title 5, G overnm ent O r p n i/a l io i i  and  Em ployees.

West's Fedcrul P rac tice  M anual 
Federal em ployees—

Status as. see § 1995.
Suits against individuals, sec § 200’  et sei|. 

Code o f Federal P ecu la tions 
M edical attendance  and  buria l and  claim s for 

dam ages, p rocedures governing, see 32 C F R  
5ti4.37 et set).

P articipa tion  in Reserve tra in ing  p rogram s, c r i­
te ria and  requirem ents for, see 32 C F R  101.1 ct 
set).

L ib rary  R eferences 

Militia C=!4.
C.J.S. Militia § 19.

N otes o f Decisions

1. M ilita ry  serv ice 

Inactive tra in in g  du ly  perform ed by m i'm beis o f 
tlic A rm y N ational ( iu u rd  and A ir N ational 
G u a rd  com es vviilun I lie lerin “service" in svclion 
2732 o f  T id e  10 so  d ia l claim s o f  A ir N ational 
G u a rd  m em bers for personal p roperty  lost or 
dam aged vvlnlc on train ing  o r o th i r  duly under 
th is section  m ay he settled under section 2732 o f  
T itle  10. I960, 40  C om p G en. 31

§ 503. P a rtic ip a tio n  in  Held e x erc ise s

Cross R eferences 
Reem ploym ent benefits, full-tim e tra in ing  o r 

du ty  perform ed by m em ber o f  N ational G uard  
under tins section considered ac tive d u ty  fo r tra in ­
ing. see section 459(g)(5) and  (ti) o f  A ppend ix  to  
T itle 59, W ar am i N ational Defense.

R estoration o f  governm ent em ployees lo  previ­
ous position a l te r  being o rdered  to  ac tive duty  o r  
to du ty  under tins section, see section 3551 o f 
T ille 5, G overnm ent O rg au i/a lin n  and Em ployees. 

W est's F ederal P rac tice  M an aa l 
Federal em ployees—

Status as. sec $ 1995.
Suits against indiv iduals, see § 2002 cl set|. 

Code o f Federal Regulations 
M edical a ttendance and  buria l and  claim s fur 

dam ages, procedures govern ing , sec 32 C F R
5o4.37 el set].

N otes o f D ecisions 

C onstruction  with o th e r laws Vj 
Em ployees o f  federal governm ent 5

C onstrue ,ion  with o ther Ian s  
F or purpose o f  civil im m unity  for liability o f  

ii.itmu.il guardsm an , the re  is no  d is tinc tion  be­
tw een personnel ordered  to  active d u ly  by the 
eoveruor o r  petsim uel o rd ered  to  duty by the 
a ih u '.jm  general w ith  ap p io sa l o f  governor or by 
ledeial au tho rity , all o f  these s ta tu tes  are  pa rt o f

th e  sam e ac t w hich  m ust be construed  together 
giving cfiect o f  m anifest legislative in ten t anil 
giving m eaning  lo  each provision if possible. 
Johnson  v. S late , tly and T hrough N a t. G u ard , 
1977, 564 P .2d 714, 29 O r.A pp  477.

5. Em ployees o f  federal guvcrm ncnt 

In ac tion  for in ju iics sustained by (ripping over 
a  rope w hile a ttend ing  an open house review  o f  
th e  N ational G u a rd  w here the  unit w as parlie ipat 
ing in tra in ing  u n d e r the  N ational G u a rd  rcpiihi- 
lions and  in acco rdance  vvilh the directive o f  ilic 
S late  G ov ern o r m id the unit was not in iivlive 
federal service an d  Ilic place o f  accident w as u n d er 
exclusive con tro l o f  the unit, persons engaged in 
th e  review w ere not em ployees o f  the  federal 
governm ent ac ting  w ithin scope o f th e ir  em ploy­
m ent vo as to au th o rize  the plaiulifl to  m ain ta in  a 
suil against th e  federa l governm ent under Federal 
T o rt C la im s A ct. sections 1346, 2671 et seq. o f 
Title 28. G ro ss  v. U S ., D .C N .V I W ,  177 
F.Supp. 76o.

Fact tha t ann u a l encam pm ent o f  s ta le  N ational 
G u a rd  is fiunlcd an d  m andated  by federal law 
does no t strip  guardsm an  o f  his state  s ta tu s while 
participating  in tia in ing , in that encam pm ent is 
ac tually  e a rn e d  o u t hy state  m ilitary personnel 
under a u th o rity  o f  the  governor w ho is cnnstilu- 
tioually und  s ta tu to rily  charged vsuli the  ob li­
gation  o f  ir.iitiiiig the  guardsm en. G reenw ood  v. 
Com .. D ept, o l M ilitary  A llans. 198.1. -168 A 2d 
866, 78 Pa.Cm vvllh. 480.

§ oil I. N ational G uard schools ittnl sm all arm s com petitions

(a) Under regulations to In; proscribed by the Secretary of the Army or Secretary 
of the Air Force, as the ease may be, members of the National Guard may— 

111 attend schools conducted hy the Army or tho Air Force, as appropriate: 
(2) conduct, or attend schools conducted by the National Guard; or 
t3i participate in small arm s competitions, 

i hi Activities authorized tinder subsection (a) for members of the National Guard 
of a Stale or territory, Puerto Iiieo, the Canal Zone, or the District of Columbia may 
in*  held inside or outside its boundaries.

t . \ -  a m e n d e d  tv * , il. Ifiiil, Pub I., .’- s  i'-dl. t< R l’I, 7s  Stat. PI':1.!

1964 Ami-ml-m-nt, I '.ib  I . sS o i l  .uPviniilctl 
; 1. 1vi,ins .julh ri/iiig the Secfetlifn  . , I th e  A rm y

.nut o f  the  Ail* I -‘fee  in  is n e  -egulatioi s. tin  
provisions an t lio o / liig  the  I 'le .u leiil lo  ivvuc regie
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la tions, and  provided lha l m em bers o f  ilic N a tio n ­
al G u a rd  m ay conduc t o r  a tten d  schools co n d u c t­
ed  by (lie N ational G u a rd .

Legislative H is to ry : F u r legislative h isto ry  and  
purpose o f  I’ub .l.. 88-621. sec l% 4  U .S.Codc 
C ong, and  A dm .N ew s, p. JSlXJ.

to  du ty  u n d er th is  section, see section 3551 o f  
T itle  5, G overnm en t O rgan iza tion  and Em ployees.

C ross Itcfcrcnecs 
Reem ploym ent benefits, full-tim e tra in in g  o r  

d u ty  perform ed hy m em ber o f  N a tional G u ard  
un d er th is sect nn considered  active du ty  fo r tra in ­
ing, see section 459(g)(5) and  (6) o f  A ppend ix  In 
T itle  50, W ar and  N ational D efense.

R estora tion  o f  governm ent em ployees to  picvi 
o u s  position after being o rdered  to  ae live  du ty  o r

W est’s F ederal P rac tice  M anuel 
Federal em ployees—

S ta tu s  as, see § 1995.
S uits against individuals, see § 3002 et scq. 

Code o f  Federal Regulations 

M edical a ttendance  and  buria l and  claim s for 
dam ages, procedures governing, see 32 C F R
564.37 ct st-q.

L ib rary  References 
M ilitia G =I4.
C .J.S. M ilitia § 19.

§ 505. Army and Air Force schools nnd field exercises

C ro ss  References '

Reem ploym ent benefits, full-tim e tra in ing  o r 
d u ty  perform ed by m em ber o f  N ational G u ard  
u n d e r th is  section considered  active d u ty  fo r tra in ­
ing. see section 459(g)(5) and  (6) o f  A ppendix  lo 
T ille  50, W ar and  N ational Defense.

R esto ra tion  o f  governm ent em ployees to  p rev i­
o u s  position after being o rdered  to  active du ty  or 
to  d u ty  under this section, see section 3551 o f  
T itle  5. G overnm ent O rgan iza tion  and  Em ployees.

Code o f  F ederal R egulations 
M edical a ttendance  and  buria l and  claim s for 

dam ages, p rocedures governing, see 32 C F R  
564.37 e t seq.

W est's  Federal P rac tice  M anual 

Federa l em ployees—
S ta tu s  as, see § 1995.
S u its  against individuals, see § 2002 e t seq.

N otes o f D ecisions 

1. M ilita ry  service 
Inactive tra in ing  du ty  perform ed by m em bers o f  

th e  r»rmy N ational G u a rd  an d  A ir N ational 
G u a rd  com es w ithin the  term  "serv ice"  in section 
2732 o r  T itle  10 so tha t claim s o f  A ir N ational 
G u a rd  m em bers for personal p roperly  lost or 
dam aged w hile on  tra in ing  o r o th e r  du ly  under 
th is  section m ay be settled  under section 2732 o f  
T ille  10. 1960, 40 C om p.G en . 31.

§ 506. Assignment nnd detail o f m em bers o f R egular Army or R egular Air Force 
fo r inslruction  o f N ational Gunrd

C ross References 
R eem ploym ent benefits, full-tim e tra in ing  or 

du ty  perform ed by m em ber o f  N ational G u a rd

under th is section considered  active du ty  for tra in ­
ing, see section 459(g)(5) nnd (6) o f  A ppendix  to 
T itle  50, W ar and  N ational D efense,

C H A P T E R  7— SERVICE, SUPPLY, A N D  P R O C U R E M E N T

bee.
709.

710 .

715.

Technicians: employment, use, sta­
tus.

Accountability for property issuer1 to 
the National Guard.

Property loss; personal injury or 
death: activities under certain sec­
tions of this title.

Sec.
716. Claims for overpayment of pay and 

allowances, and travel and trans­
portation allowances.

1985 A m endm ent. P ub .L . 99-224, § 3(b), Dec. 
.’8, I9S5, 99 Stat. 1742, substitu ted  “ a n d "  for 
'o th e r  th a n "  in  item  716.

1980 A m endm ent. P ub .L . 96-328 . § 1(b)(2), 
\u g .  8, I9S0, 94 S tat. 1027, substitu ted  in item  
'10  "A ccountability  for p roperty  issued to  the  
National G u a rd "  for “ R epo rts  o f  su rvey".

!972 A m endm ent. Pub.L . 92-153 , § 2(2), O ct.
, 1972. 86 S tat. 759, added  item  716.

1968 A m endm ent. P ub.L . 90-486, § 2(2), 
A ug. 13, 1968, 82 S lat. 756, substitu ted  in item  
709 "T echn ic ians: em ploym ent, use, s ta tu s"  for 
"ca re tak e rs  and  c lerk s ."

1960 A m endm ent. Pub.L . 86-740, § 1(2), 
Sept. 13. I960, 74 S tat. 879, added  item  715.

70S. Property and  fiscal officers
(See iiini)i volum e fo r  text o f  (u)J  

<hl Each property and fiscal officer shall—

(1) receipt and account for all funds and property ol 
possession of the National Guard for which he is propel

(2) make returns and reports concerning those fun 
required by the Secretary concerned.

[(3) Redesignated (2) ]
(c) When he ceases to hold tha t assignment, a  properly a 

his sta tus as an officer of the National Guard.

(d) The Secretaries shall prescribe a maximum grade, 
functions and responsibilities of the office, but not above t 
and fiscal officer of the United States for the National 
Territory, Puerto Rico, the Canal Zone, and the District of

(c) The Secretary of the Army and the Secretary of the . 
joint regulations necessary to carry out subsections (aH ‘0-

(f) A property and fiscal officer may intrust money to at 
Guard to make disbursements as his agent. Both the ofi 
intrusted, and the property and disbursing officer intrustini 
pecuniarily responsible for that money to the United State 
subject, for misconduct as an agent, to the liabilities and per 
in like cases for the property and fiscal officer for whom h

[(g) Redesignated (0]

(As amended June 6, 1972, Pub.L. 92-310, Title- II, § 207, SO Suit. 
95-79, Title VIII, § 804(b), 91 Stat 333; Dec. 12, 19S0, Pub.L. 96-515 
2937.)

1980 A m endm ent. Subscc. (b). Pub.L . 
96-513  redesignated fo rm er els. (2) and  (3) as (1) 
and  (2). respectively.

N o tice  and hcari

1977 A m endm ent. Subsec. (d). P ub.L . 95-79, 
§ 804(b)(1), (2), redesignated form er subsec. (e) as 
(J). F o rm er subscc. (d), w hich au tho rized  inspec­
tions at least once a year by Inspecto rs G eneral o f  
the depa rtm en ts  concerned , was struck  ou t.

S tate  governor he 
nom inate , no t appoit 
serve as U n.ted  State 
bu t even if  the re  was

Subscc. (c). P ub.L . 95-79 , 5 861(b)(2), (3). 
redesignated form er subscc. ( f> c s  (c) and . as so 
redesignated substitu ted  " (d )"  for " (e)" . F orm er 
subsec. (e) w as redesignated as (u).

Subsec. (0 . (g). Pub.L . 95-79 , § 861(b)(2). re ­
designated fo rm er subsccs. ( 0  and  (g) as (c) and  
(0 . respectively.

no  pow er in goverr 
ap po in tm en t, o ff ic e r '  
cc r subject to  preside 
ported  rem oval by | 
itself, an d  it d id  not c 
ta ry  regulations impt 
and-hcaring  requiren 
D .C .A rk.1984, 584 F.

3. Ju d ic ia l review

1972 A m endm ent. Subsec. (b)(1). Pub.L . 
92-310  repealed provisions w hich related  to  the 
hand required o f  property  and fiscal ollieers.

Effective D ate o f  1980 A m endm ent. A m end­
m ent by P ub .L . 96-513  effective Dec. 12, 1980, 
see section 701(b)(3) o f  Pub.L . 96-513, set o u t ns 
a nc ie  under section 101 o f  T itle  10, A rm ed 
Forces.

Legislative H is to ry . F or legislative h isto ry  and 
purpose o f  P ub.L  92-310, sec 1972 U .S.Codc 
Cong, and  A dtn .N cw s, p. 2364. See, also, P ub.L . 
95-79, 1977 U .S. C ode Cong, and  A dm .N ew s, p. 
5.17; Pub.L . 96-513, 1980 U .S.Codc Cong, and  
Adm.News, p. 6333.

Judicial review o f  
solv ing  rem oval o f  a 
from  position o f  Unite 
officer w as w arranted  
inoval w ithou t n o tic e : 
applicable m ilitary re 
severe consequences of 
in na tu re  o f  du ty  assig 
cd subjec t from  posit 
Shaw  v. G w atncv, D 
1357.

N otes o f  D ecisions

C onstitutionality  I
Fquitublc re lief 4
Judicial review 3
Notice and hearing  requirem ents 2

4. E qu itab le  relief 

G ran t o f  reinstatem e 
considered "equitab le r 
c r  relief for d istrict co 
th a t national guard  pro 
denied  his right to  prel 
the officer initially at 
w hich w as denied , anc 
quen tly  sought only th 
pay. and  no cum pens; 
G w alncy. D  C .A rk .l9S :




