


SB 461 AND THE ALASKA SUPREME COURT
OPINION IN JACKSON V. POWER

INTRODUCTION

In 1981, 16 year old Brett Jackson fell 40 feet from a
cliff and suffered severe injuries. He was rushed to Fairbanks
Memorial Hospital. When he finally regained consciousness he
learned he had lost both.kidneys during his stay in the hospital.
He also learned that the 1loss of his kidneys was probably the
result of failure of the wemergency room physician to order
certain kidney function tests.

Brett Jackson was in for another surprise when he
decided to file suit against the hospital for that emergency room
negligence. He learned that the hospital denied any
responsibility for the activities of the emergency room. He was
referred to a corporation he had never heard of called Emergency
Room, 1Inc., and was told that if he was to have any recovery it
must be against that unknown corporation.

In a unanimous decision, the Alaska Supreme Court, in
Jackson, et al., v. Power, et al.. 743 P.2d 1376 (Alaska 1987)
rectified this gross inequity. The court held that a hospital-
required by law to have an emergency room- could not hide behind
a corporation like Emergency Room, 1Inc. when a hospital patient
is injured in the emergency department.

SB 461 would reverse that Supreme Court ruling. It

would allow hospitals again to attempt to "franchise"™ their
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operations and hide behind those franchises when negligence
occurs at the hospital. SB 461 would, in fact, encourage
hospitals to <create new "franchises"™ to further insulate the
hospital from Jliability for negligent acts occurring under the
hospital 5 very roof.
THE PUBLIC POLICY OF THE STATE OF ALASKA
MUST BE TO PROTECT THE SAFETY OF HOSPITAL PATIENTS

The policy 1issue presented by SB 461 1is whether the
Alaska legislature will continue, as it has in previous
legislation regarding hospitals, to consider the safety of
hospital patients to be of highest priority.

Alaska®s earliest hospital licensing laws reflect the
legislative policy of "promoting safe and adequate treatment of
individuals in hospitals in the interest of public health, safety
and welfare." (See AS 18.20.060, enacted in 1949). The
legislature has continually reaffirmed that policy. In 1976, the
requirement for an internal risk management program was
instituted. (AS 18.20.075). Important amendments to the
certificate of need program were adopted in 1983. The rule in
Jackson v. Power merely reiterates that 1important commitment to
the public health and safety. The rule recognizes that when
hospitals are Tfinally held accountable for activities occurring
under the hospital®s own roof, a ho" lital will have full
incentive to take whatever measures are necessary to ensure that
patients are not injured during their hospital stay.

The Alaska legislature, by 1its certificate of need



program (AS 18.07.031), has given hospitals special protection
from competition in order to allow hospitals to devote energy to
providing safe medical treatment to patients, rather than
engaging in "bidding wars" and other competitive activities. In
fact, this statute has been used in legal proceedings to prevent
the establishment of an additional hospital in Anchorage.

However, in exchange for this protection from
competition, Alaska law has required semi-monopoly hospitals to
provide certain basic services to the public, including emergency
room treatment, radiology, pathology, anesthesiology and the
like. In Jackson v. Power, the Alaska Supreme Court merely
reasoned that if a hospital is granted special legislative
treatment it must bear Tfull responsibility for the operations
carried out under that special protective legislation.

The civil liability rule adopted by the Alaska Supreme
Court in 1its unanimous decision is not revolutionary. The same
rule has been applied for decades to numerous types of quasi—
public businesses which have received special protections from
the government 1in order to further the public good. In Alaska,
airlines which are granted scheduled routes may not insulate
themselves from liability for operation of those routes by
franchising those operations to other airlines. Common carriers
such as trucking lines, bus lines and railroad carriers who are
given special route priorities by the government may not delegate
their operations to "independent <contractors”™ and hide fronm

liability when those contractors are negligent.



IT SB 461 becomes law, the Alaska legislature®s
commitment to quality hospital care will be reversed. Hospitals
will be encouraged to "franchise" even more of their vital public
services in an attempt to avoid liability for injuries to
hospital patients. The passage of SB 461 and the overruling of
Jackson v. Power would send a message to the public, and to
hospital administrators, that the safety of hospital patients 1is
no longer a high priority in the State of Alaska.

THERE 1S NO EVIDENCE THAT INSURANCE RATE
WILL INCREASE AS A RESULT OF THE RULE
IN JACKSON V. POWER

Although claims have been made that the Supreme Court
ruling will drastically increase hospital 1insurance premiums, no
evidence has been presented to support those claims. The same
contention was made before the Alaska Supreme Court, again with
no evidence to support that argument. Ir; fact, one commentator
who has addressed the issue has suggested that "if the hospital,
all its employees, and all physicians admitted to membership on
the medical staff" are "insured by the same insurance carrier,

the costs and the excessive Jlength of the [litigation
process”" would be greatly reduced. Southwick 4, Journal of Legal
Medicine, 1 (1983).

The costs to the consumer of medical treatment should
not increase under the Jackson v. Power rule. If, for example, a
"franchised" emergency room is presently carrying adequate
insurance, then the burden of paying the costs of that insurance
will merely shift from the "franchisel”to the hospital. However,
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the total overall insurance costs for the emergency room
operation, and thus the costs to the public, should remain the
same. These costs may even be reduced if, 1in carrying out its
obligation wunder Jackson v. Power, a hospital undertakes a
greater vrole in vrequiring quality medical treatment 1in the
emergency room, and therefor reduces the risk factor for those
operations. The Jackson v. Power rule merely places the primary
responsibility for providing that insurance coverage upon the
hospital, vrather than leaving that important decision to a less
regulated franchise.

THE JACKSON V. POWER RULE AND RURAL HOSPITALS

The Jackson v. Power rule applies to those services
which a hospital is required to provide to the public by law, by
its own national accreditation process and by its own bylaws. If

a rural hospital 1is not required by law, accreditation, or its

own bylaws to provide such services, then the reasoning 1in
Jackson v. Power may not apply to that rural hospital. If, on
the other hand, a rural hospital 1is required to provide such
services, the sound public policy vreasoning behind the rule

should apply to that hospital. Safe, quality health care is just
as 1important for the rural residents of this state as it is for
urban residents.
CONCLUSION
In mind"s dim memory are the days when hospitals served
merely as sanitary waysides where individual physicians practiced

their professions. The modern day hospital is a fully-integrated
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commercial enterprise which provides essential services to the
public. In Jackson v. Power the Alaska Supreme Court recognized
this modern day fact. The passage of SB 461 would result in a

step backward in time, to the detriment of the citizens of our state.
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Brett JACKSON and Linda
Estrada, Petitioners,

V.
John POWER, M.D.; Fairbanks Memori —
al Hospital; Lutheran Hospital and
Homes Society of America, Inc.; Emer —
gency Room, Inc.; William H. Monta—
no, M.D.; and George Vrablick, M.D.,
Respondents.
No. S-1677.
Supreme Court of Alaska.

Oct. 16, 1987.

Medical malpractice action was

brought against hospital. The Superior
Court, Fourth Judicial District, Fairbanks,
Gerald J. Van Hoomissen, J., denied patient
summary judgment and petition for review
was filed. The Supreme Court, Burke, J.,
held that- (1) hospital could not be held
vicariously liable for negligence or mal—
practice of independent contractor/physi—
cian under enterprise liavility; (2) genuine
issue of material fact as to whether hospi—
tal held itself out as providing emergency
care services to public precluded summary
judgment for patient on apparent authority
theory; and (3) general acute care hospi—
tal 3 duty to provide physicians for emer —
gency room care was nondelegable. -

Affirmed in part, reversed in part, and
remanded.

1. Hospitals <8=7

Doctrine of corporate negligence holds
that hospital owes independent duty to its
patients to use reasonable care to insure
that physicians granted hospital privileges
are competent, and to supervise medical
treatment provided by members of its
medical staff.

2. Hospitals <3=7

Generally accepted rule is that where
employment relationship exists between
physician and hospital, hospital will be lia—
ble, under traditional rule of respondeat
superior, for any negligence or malpractice
which results in injury to hospital patient,
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and conversely, no liability attaches to hos—
pital when physician is independent con—
tractor.

3. Hospitals <3=7

Hospital could not be held vicariously
liable for negligence or malpractice of inde—
pendent contractor/physician, committed
while treating patient in hospital 3 emer —
gency room under theory of enterprise lia—
bility.
4. Hospitals ®=7

Two factors are relevant to finding of
ostensible agency in hospital context, in—
cluding whether patient looks to institution,
rather than individual physician, for care
and whether hospital holds out physician as
its employee.

5. Principal and Agent <3=137(2)

Under theory of agency by estoppel,
there must be actual reliance upon repre—
sentation of principal by person injured.

6. Principal and Agent <3=99

Traditional rules of apparent authority
are applicable to hospital-independent con—
tractor/physician relationship.

7. Judgment ©0=181(33)

Genuine issue of material fact as to
whether hospital held itself out as provid—
ing emergency care services to public and
whether patient reasonably believed that
physician was employed by hospital to de—
liver emergency room service precluded
summary judgment for patient in medical
malpractice action against hospital on theo—
ry of apparent authority.

G. Principal and Agent <3=159(1)
Application of apparent authority in
hospital/emergency room physician situa—
tion does not require express representa—
tion to patient that treating physician is
employee of hospital; nor is direct testimo—
ny as to reliance required absent evidence
that patient knew or should have known
that treating physician was not hospital
employee when treatment was rendered.

9. Hospitals ®=7
Hospital licensed as general acute care
hospital had duty to provide emergency
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room services and part of duty was to
provide physician care in emergency room.

10. Hospitals «=7

General acute care hospital®s duty to
provide physicians for emergency room
care was nondelegable, and thus hospital
could not shield itself from liability by
claiming that it was not responsible for
results of negligently performed health
care when law imposed duty on hospital to
provide that health care.

11. Master and Servant <£=315
Nondelegable duty is established ex—

ception to rule that employer is not liable

for negligence of independent contractors.

12. Hospitals «=7

Rule that general acute care hospital 3
duty to provide physicians for emergency
room care is nondelegable does not change
standard of care with which physician must
comply and does not extend to situations
where patient is treated by his or her own
doctor inemergency room provided for con—
venience of doctor.

13. Hospitals «=>7

Acute care hospital was vicariously lia—
ble as a matter of law for negligence or
malpractice committed by physician on a
patient who came to hospital seeking emer —
gency room services; physician was provid—
ed by hospital as part of its nondelegable
duty to provide nonnegligent physician care
in emergency room.

Michael Cohn, Dan A. Hensley, L. Ames
Luce, Law Offices of L. Ames Luce, An—
chorage, for petitioners.

James J. Delaney, Howard A. Lazar, De —
laney, Wiles, Hayes, Reitman & Brubaker,
Anchorage, for respondents Fairbanks Me —
morial Hosp. and Lutheran Hosp. & Homes
Sor.

Peter J. Maassen, Burr, Pease & Kurtz,
Anchorage, for respondents John Power,
M.D. and Emergency Room, Inc.

David C. Crosby, Council & Croshy, Ju—
neau, for Health Ass"n of Alaska, amicus
curiae.

Before RABINOWITZ, CJ., and

BURKE, MATTHEWS and COMPTON,
JJ.
OPINION
BURKE, Justice.

This case presents an issue of first im—
pression in this state, concerning health
care delivery in hospital emergency rooms.
The question that we must resolve is
whether a hospital may be held vicariously
liable for negligent health care rendered by
an emergency room physician who is not an
employee of the hospital, but is, instead, an
independent contractor. We hold that the
hospital in this case had a non-delegable
duty to provide non-negligant physician
carc in its emergency room and, therefore,
may be liable.

On the evening of May 22, 1981, sixteen
year old Brett Jackson was seriously in—
jured when he fell from a cliff. Jackson
was airlifted to Fairbanks Memorial Hospi—
tal (FMH). Shortly after midnight, he was
received in the hospital 3 emergency room.

Jackson was examined by respondent
John Power, M.D., one of two emergeiiy
room physicians on duty at the time. Dr.
Power 3 examination revealed multiple lac—
erations and abrasions of the patient 3 face
and scalp, multiple contusions and lacera—
tions of the lumbar area, several broken
vertebrae and gastric distension, suggest—
ing possible internal injuries. Dr. Power
ordered several tests, but did not order -
certain procedures that could have been
used to ascertain whether there had been
damage to the patient3 kidneys. Jackson
had, in fact, suffered damage to the renal
arteries and veins which supply blood to
and remove blood from the kidneys. This
damage, undetected for approximately 9 to
10 hours after Jackson 3 arrival at FMH,
ultimately caused Jackson to lose both of
his kidneys.

Jackson and his mother, Linda Estrada,
(hereinafter referred to collectively as Jack—
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son) filed suit. In their complaint they
alleged negligence in the diagnosis, care
and treatment Jackson received at FMH.
Jackson moved for partial summary judg—
ment seeking to hold FMH vicariously lia—
ble as a matter of law for the care ren—
dered by Dr. Power. In support of his
motion, Jackson advanced three separate
theories: (1) enterprise liability; (2) appar—
ent authority; and (3) non-delegable duty.

negligence.2 Jackson asks us to resolve

only whether a hospital should be vicari—
ously liable, as a matter of public policy,

for the negligence or malpracticel of an

independent contractor/physician, commit—
ted while treating a patient in the hospital 3

emergency room, under theories of () en—
terprise liability; (2) apparent authority; or

(3 non-delegable duty.

v
As previously noted, this case presents
this court with an issue of first impres—
sion.4

After briefing and argument, the superi—
or court held, as a matter of law, that FM H
could not be held liable under an enterprise
liability theory, and that genuine issues of
material fact precluded summary judgment 21
on the two remaining theories.” We subse—
quently granted Jackson 3 petition for re—
view of the court3 ruling.

The generally accepted rule is that,
where an employment relationship exists
between the physician and the hospital, the
hospital will be liable, under the traditional
rule of respondeat superior, for any negli—
n gence or malpractice which results in inju—
[1] Initially, it is important to clarify ry to a hospital patient. E.g., Bing V.

the exact issue that we have been asked to
resolve.
poses of this appeal, that Dr. Power was
not an employee of FMH,
dent contractor employed by respondent
Emergency Room, Inc. (ERI), and that ERI

and FMH are separate legal entities. Tra—

ditional rules of respondeat superior are,
therefore, inapposite. Jackson also makes
no claim that FMH was itself negligent in
its selection, retention, or supervision of
Dr. Power.
casion to consider the doctrine of corporate

1. The superior court also rejected three motions
for summary judgment by Vvarious respondents
seeking, to_have Linda Estrada's claim against
them dismissed on the ground that it was time
barred by the statute oT limitations. None of
%ﬂetrespondents cross-petitioned for review of

at ssue.

2. The doctrine of corporate negh?ence holds
that a hospital owes an independent duty to its
patients to use reasonable care_to insure that
phgsmans granted hospital privileges are com-
petent, andto supervise t medical treatment
provided by members of its medical staff, see
Tucson Medical Center v. Misevch, 113 Ariz. 34,
545 P.2d 958, 960 (1976); Darling V. Charleston
Community Mem. Hosp., 33 111.2d 326, 211
N.E.2d 25§ %196531 Pedroza_ V. Bryant, 101
Wash.2d 226, 677 P.2d 166, 170 (19845 Johnson

Misericordia Community Hosp., Wis.2d

v, 9
708, 301 N.W.2d 156 (1981). see generally, Jan-
ulis it Homstein, Damned // You Do, Damned I

Jackson has conceded, for pur—

but an indepen—

Consequently, we have no oc—

Tkunig, 2 N.Y.2d 656, 163 N.Y.S.2d 3, 11,
143 N.E.2d 3, 9 (N.Y.1957); Weldon vy,
Seminole Municipal Hospital, 709 p.2d
1058, 1059 (Okla.1985). Conversely, no lia—
bility attaches to the hospital when the
physician 1is an independent contractor.
E.g. Greene v. Rogers, 147 111.App-3d 1009,
101 Ill.Dec. 543, 547, 498 N.E.2d 867, 871
(1986); Hill v. St. Clare’ Hosp., 67 N_Y.2d
72, 499 N_.Y._.S.2d 904, 908, 490 N.E.2d 823,
827 (1986). See generally Comment, The
Hospital-Physician Relationship: Hospi-
tal Responsibilityfor Malpractice ofPhy-

You Don't: Hospitals' Liability for Physicians'
Malpractice, 64 Neb.LRev. 689, 702-08" (1985);
Note, Hospital Corporate Liability: An Elective
Solution to Controlling Private Physician Incom-

etence, 32 Rutgers L. 342, 360-72 (1979,

3. Jackson has yet » prove that any negligence
or malpractice”did in fact occur. “In order to
resolve the issue Fresented here, however, we
must assume negligence. We, of course, ex-

ress no opinion as to the actual merits of
ackson's claim.

. In Baker V. Werner, 654 P.2d 263, 267 n. 6
(Alaska 1982), Baker appealed. the trial court's
rejection of his theory of vicarious liability in a
wrongful death action against a physician, hos-
Pltal and a_ttendm? nurse. Becr.use we upheld
he ',ury's finding, that the defendants were not
negligént, we did not reach the merits of the

isste, “any theory of vicarious liability (being]

irrelevant™ 1d.

4
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siciatis, 50 Wash.L.Rev. 385 (1975) (herein—
after "Comment, Hospital Responsibili-
ty™).

Jackson concedes that Dr. Power was an
independent contractor; however, he as—
serts that Alaska's law of respondeat su-
perior mandates a result different than
that which would be reached under the
general rule.5 Jackson argues that our
decision in Fruit v. Schreiner, 502 P.2d
133 (Alaska 1972), establishes that the law
of "vicarious legal responsibility” in Alaska
is "enterprise liavility.”” Thus, he con—
tends, if the enterprise impacts society and
the negligent act occurred during an activi—
ty performed for the benefit or in the inter—
est of the enterprise, the enterprise is lia—
ble.

[31

suasive.

Jackson 3 argument proves unper—
First, Jackson 3 interpretation of
Fruit is flawed. A close reading of that
case shows that we did not view “énter—
prise liability’”as a separate theory of lia—
bility or a distinct cause of action. Rather,
enterprise liability was seen as one of two
widely accepted theories used by courts to
justify imposition of vicarious liability in an
established employer/employee context.
Id. at 138-39. As was noted in Fruit:
[T]he "enterprise””theory ... finds liabil—
ity whenever the enterprise of the em—
ployer would have benefited by the con—
text of the act of the employee but for
the unfortunate injury.

The rule of respondeat superior how—
ever, ... is limited to requiring an enter—
prise to bear the loss incurred as a result

of the employee's negligence. The acts

of the employee need be so connected to

his employment as to justify requiring

that the employer bear that loss.

The trial court decided the issue of the appli-
cablht?/ of enteanse I|ab|I|t as a matter of faw.
We sc utinize d estions of faw under a de novo
orin eeenden jud ment standard of rewew
Hicklin V. Orbeck, 565 P.2d 159, 163 n. 6 Alaska
1977), revd on other grounds, 437 U.S. 518, 98
SCt.. 2482, 57 LEd.2d 397 (1978). When' re-
viewing a questjon of law, it is our "duty to
adopt e rule of law that Is most persuaswe |n

r
light of precedent. reason and polic
Sy P aE0R o 2k St

o

Id. at 140-41 (emphasis added) (footnotes
omitted). See generally Morris, Enter-
prise Liability and the Actuarial Pro-
cess--the Insignificance of Foresight, 70
Yale L.J. 554 (1961).

Additionally, our decisions since Fruit
show that we have applied the theory of
respondeat superior only in an employ—
er/employee context, unless one of the well
established exceptions to that rule exists.
See, Parker Drilling v. O'Neill, 674 p.2d
770, 775 (Alaska 1983); Williams v. Alyes-
ka Pipeline Service Co., 650 P.2d 343, 349
(Alaska 1982); Hammond v. Bechtel Inc.,
606 P.2d 1269, 1273 (Alaska 1980); Barton
v. Lund, 563 P.2d 875, 876 (Alaska 1977);
Luth v. Rogers & Babhr Construction,
507 P.2d 761, 763-64 (Alaska 1973). Jack—
son 3 theory presents no such exception.

Finally, the cases from other jurisdic—
tions cited by Jackson provide little support
for his theory; those cases deal only with
theories of apparent agency or corporate
negligence. Moreover, although at least
two courts appear to have implicitly indi—
cated a willingness to recognize a theory of
enterprise liability, see Alden v. Prov-
idence Hospital, 382 F.2d 163, 166 (D.C.
Cir.1967); Adamski v. Tacoma General
Hospital, 20 wash._App. 98, 579 P.2d 970,
977 & n. 5 (1978), to date, no court has
explicitly embraced that concept.6

In short, Jackson 3 theory of enterprise
liability is not yet the law in Alaska.

\

Jackson next argues that the trial court
erred in holding that genuine issues of
material fact prevented it from granting
summary judgment on his theory of appar—
ent authority.

6. Some commentators have suggested an enter-
prise tort doctrine as a basis for imposing liabil-
ity for any tort occurring as part o the Rospital
enterprisé.  see Southwick, Hospital Liability:
Two Theories Have Been Merged, 4 J. Legal Med.
1,35 (1983 ; Comment Hospital Responsibility,
supra at 418-
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Although we have recognized the doc—
trine of apparent authority in other con—
texts, see City of Delta Junction v. Mack
Trucks, 670 P.2d 1128, 1129-30 (Alaska
1983) (national distributor and local fran—
chise); Perkins v. Willacy, 431 P.2d 141,
142 (Alaska 1967) (husband and wife), this
is the first time we have been asked to
apply this doctrine to a hospital-indepen—
dent contractor/physician relationship.

Cases from other jurisdictions show a
strong trend toward liability against hospi—
tals that permit or encourage patients to
believe that independent contractor/physi-
cians are, in fact, authorized agents of the
hospitals.7 These courts have held hospi—
tals vicariously liable under a doctrine la—
beled either "ostensible™ or “&pparent””
agency or "agency by estoppel.” See Po-
m,-ubiansky v. Emory University, 156 Ga.
App. 602, 275 S.E.2d 163, 168 (1981);
Paintsville Hospital v. Rose, 683 S.W.2d
255, 257 (Ky.1985); Mehlman v. Powell,
378 A.2d 1121 (Md.1977); Grewe v. ML
Clemens General Hospital, 404 Mich. 240,
273 N.W.2d 429, 432-33 (1978); Arthur v.
St. Peters Hospital, 169 NJ.Super. 575,
405 A.2d 443 (1979); Hannola v. City of
Lakewood, 68 Ohio App.2d 61, 426 N.E.2d
1187, 1192 (1980); Weldon, 709 P.2d at
1060; Themins v. Emanuel Lutheran
Charity Bd., 54 Or.App. 901, 637 P.2d 155,
158-59 (1982); Adamski v. Tacoma Gener-
al Hospital, 20 wash.App. 98, 579 P.2d
970, 977 (1978); see generally Janulis &
Homstein, supra at 696-702. Although
courts and commentators often use these
terms interchangeably, they are not theo—
retically identical.

[4] The ‘"ostensible” or “apparent”
agency theory is based on Section 429 of
the Restatement (Second) of Torts (1965),
which provides:

One who employs an independent con—

tractor to perform services for another

which are accepted in the reasonable be-

7. The only exception to this modem trend of
which we' arc aware IS Greene v. Rogers, 147
1l App.3d 1009, 101 1 Dec, 543, 498 N.E 24 867

$1986 . In Greene, the court specifically refused

0 apply apparent agency to a hospital-emergen-
room doctor relationiship because “(t)he ab-

ence of the power to control the decision-mak-

743 PACIFIC REPORTER, 2d SERIES

lief that the services are being rendered

by the employer or by his servants, is

subject to liability for physical harm

caused by the negligence of the contrac—
tor in supplying such services, to the

same extent as though the employer

were supplying them himself or by his

servants.

Two factors are relevant to a finding of
ostensible agency: (1) whether the patient
looks to the institution, rather than the
individual physician, for care; and (2
whether the hospital “holds out" the physi—
cian as its employee. Simmons v. St
Clair Memorial Hospital, 332 Pa.Super.
444, 481 A.2d 870, 874 (1984); see also
Irving v. Doctors Hospital of Lake Worth,
415 So0.2d 55, 60-61 (Fla.App.1982); Smith
v. St. Francis Hospital, 676 P.2d 279, 282
(Okla.App.1984).

[51 "Agency by estoppel,” in contrast,
is predicated on the arguably stricter stan—
dard of the Restatement (Second) of Agen—
cy 8267 (1958). Section 267 provides:

One who represents that another is his

servant or agent and thereby causes a

third person justifiably to rely upon the

care or skill of such apparent agent is
subject to liability to the third person for
harm caused by the lack ot care or skill
of the one appearing to be a servant or
other agent as if he were such.
Under this theory, there must be actual
reliance upon the representations of the
principal by the person injured. Mehlman,
378 A.2d at 1123.
Thus, theoretically, there need be no
causal relationship between the princi—
pal 3 conduct and the plaintiffs reliance
to warrant a conclusion of ostensible
agency; such a causa) relationship and
such a change of position, however, is
the essence of estoppel to deny agency.

Janulis & Homstein, supra at 697.

[6] Jackson, 1in essence,
adopt a rule of ostensible agency.

ing of the emergency room physician demands
that the independent relationship petween hos-
pital and emergency room ghymman be_recog-
nized." 1d, 10T lll.Dec. at 547, 493 N.E.2d &
871. We view Greene as an aberration depend-
ent upon reasoning which is not particularly
persuasive.

asks us to
FMH,
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on the other hand, requests that we follow
Greene and refuse to apply this doctrine in
the hospital-physician context or, alterna—
tively, that we adopt a rule which is essen—
tially estoppel by agency. Although we
find nothing antithetical about applying the
doctrine of apparent authority to a hospital-
independent contractor/physician relation—
ship, we perceive no reason to adopt a
special rule in this area. We believe that
traditional rules of apparent authority pro—
vide sufficient guidelines.

In City of Delta Junction, we defined
the doctrine of apparent authority in Alas—
ka as follows:

Apparent authority to do an act is cre—

ated as to third persons by written or

spoken word or any other conduct of the

principal which, reasonably interpreted,

causes the third person to believe that
the principal consents to have the act

done on his behalf by the person purport—
ing to act for him.

670 P.2d at 1130 (quoting Restatement
(Second) of Agency 827, at 103 (1958)).
We went on to emphasize that it is the
principal's conduct that gives rise to his
liability and not the conduct of the alleged
agent; “bne dealing with an alleged agent
must prove that the principal was respon—
sible for the appearance of authority, by
doing something or permitting the alleged
agent to do something that led others, in—
cluding the plaintiff, to believe that the
agent had the authority he purported to
have." Id. (quoting W. Seavy, Handbook
of The Law of Agency ) 8, at 13 (1964)).

Relying on City of Delta Junction, the
trial court held that existing factual dis—
putes required Jackson to submit his appar—
ent authority theory to the jury. When
reviewing the denial of a motion for sum—
mary judgment, we must determine wheth—
er genuine issues of material fact exist,
and if not, whether the moving party is
entitled to judgment as a matter of law.
Alaska R.Civ.P. 56(c); Shotting v. Dilling-

8. The clinics continued lo provide an additional
B%gluan for the graveyard shift on a rotation

9. Jackson testified at his deposition that he r
called being placed in the helicopter but had nu
recollection of being removed from it, being

ham City School District, 617 P.2d 9, 11

(Alaska 1980). In reaching this decision we

must draw all reasonable inferences in fa—
vor of the non-moving party and against
the movant Id.

Drawing all reasonable inferences in the
light most favorable to FMH, the record
shows the following: at the time of Jack—
son"s accident, FMH was the only civilian
hospital north of Anchorage providing
emergency room services in Alaska. Two
road signs in Fairbanks note the location of
the hospital. However, neither of these
signs specifically refer to the existence of
emergency room services. The signs were
not constructed or situated by FMH. In
fact, FMH does no advertising at all.

From the time of its establishment in
1972, FMH has never staffed its emergen—
cy room with its own physician employees,
but has always relied upon local physicians
to provide that service. Prior to the forma—
tion of ERI in"1977, FMH 3 emergency
room was serviced by three local clinics,
each providing one physician on a nightly
basis. After 1977, ERI provided one physi—
cian on a nightly basis who worked a 14-
hour graveyard shift (6:00 p.m. to 8:00
a.m.).8 While on duty in the emergency
room, the ERI physician was "in charge’”
and no FMH personnel were responsible
for either scheduling or monitoring the
emergency room physicians. No contractu—
al arrangement existed between FMH and
ERI for the provision of emergency room
physicians.

In apparent non-life threatening situa—
tions the first person an incoming patient
sees at the emergency room is the admis—
sions clerk. Immediately adjacent to the
clerk3 desk is a sign which indicated that
physicians from ERI were working in the
emergency room. Although the exact
state of Jackson 3 awareness is not entirely
clear, there is evidence suggesting that he
was admitted in a conscious state.9 Nei-

taken to FMH, or of meeting the doctor who
treated him, On the other fand, the medical
records indicate that Jackson appeared to be
neurologicaliy stable, completely oriented and
gave noindication that he was unconscious or
in distress. Moreover, at his deposition, Dr.
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ther Jackson nor his mother selected FMH
as the place of treatment nor Dr. Power as
Jackson 3 physician.

[7,8] From the above, a jury could con—
clude that FMH held itselfout as providing
emergency care services to the public. A
jury could also find that Jackson reason—
ably believed that Dr. Power was employed
by the hospital to deliver emergency room
service. It is also possible, however, that a
jury could find to the contrary.10

Unless the evidence allows but one infer—
ence, the question of apparent authority is
one of fact for the jury. City of Delta
Junction, 670 P.2d at 1131; Themins, 637
P.2d at 159; Adamski, 579 P.2d at 978. In
the case at bar, the record is not suscepti—
ble to a single inference. Thus, the trial
court properly denied summary judgment
on this issue.

Vi

Jackson 3 final point is that the trial
court erred in refusing to rule, as a matter
of law, that FMH, as a general acute care
hospital, has a non-delegable duty to pro—
vide non-negligent physician care in its
emergency room. In essence, Jackson3
position in that when a hospital undertakes
to operate an emergency room as an inte—
gral part of its health care enterprise, pub—
lic policy dictates that it not be allowed to
insulate itself from liability by shunting
that responsibility onto another.

FMH, on the other hand, argues that a
hospital does not have a non-delegable duty
to guarantee safe treatment in itsemergen—
cy room. Physicians, not hospitals, FMH
asserts, have a duty to practice medicine
non-negligently. Thus, according to FMH,

Power testified that "Jackson was talking" and
completely oriented.

10. In this re%ard, we agree with the WEI%ht 0f
authority tha ag#]hcatlon of apparent authority
In.the hospital/ e,r%ency 100 Ph sician sjtu-
ation does_not require an express representation
to the patient that the treating. physician s an
employee of the hospital. Noris direct testimo-
ny as to reliance required absent evidence that
the P,atlent knew or should have known (hat the

trea mghph%/swlan was not a hospital employee

when the freatment was rendered. See cdses

cited supra p. 1380.
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a hospital cannot be held to have delegated
away a duty it never had.

The trial court ruled that “ftjhere cannot
be a non-delegable duty if there is no con—
tractual relationship.”” Since itwas unclear
from the evidence whether or not there
was any contractual relationship between
ERI and FMH, the court denied Jackson 3
motion for summary judgment Initially,
we note the trial court3 erroneous charac—
terization of the issue. By holding that
there can be no “fon-delegable duty if
there is no contractual relationship,”” the
court confused the question of the exist—
ence of a duty with the issue of whether a
duty 1is non-delegable. The flaw iIn this
reasoning is self-evident. As FMH points
out, a party cannot be held to have delegat—
ed away a duty it never had. Thus, the
threshold question is whether FMH had a
duty to provide emergency room care.
Only if it did, is it necessary to determine
what that duty entailed.

9 FMH is licensed as a "general acute
care hospital.””11l As such, itis required to
comply with state regulations designed to
promote “Safe and adequate treatment of
individuals in hospitals in the interest of
public health, safety and welfare.”” AS 18.-
20.060. These regulations provided, at the
time of Jackson 3 accident, that an acute
care hospital shall "insure that a physician
is available to respond to an emergency at
all times.”” Former 7 AAC 12.110(c)(2).2
Thus, at a minimum, the law imposed a
duty on FMH to provide emergency care
physicians on a 24-h6ur basis.

FMH, however, voluntarily assumed a
much broader duty. At the time of Jack—
son"s accident, FMH was accredited by the

11, A general acute care hospital is a,"fac;llt¥
which™ provides hospitalization for inpatien
medical care of acute illness or injury and ob-
stetric care." 7 AAC 12.100.

12 In 1983 this regulation was amended to pro-

vide that "(a) general acute care hospital must

Rrowde ... (among other services not relevant
ere) emergency care services." 7 AAC 12.105

(emphasis added).
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Joint Committee on the Accreditation of duty to provide emergency room services
Hospitals (JCAH).13 In order to receive and that part of that duty was to provide
and maintain accreditation,14 FMH had to physician care in its emergency room.
comply with the JCAH"s standards promul — Having so determined, we must next ascer—
gated in the Accreditations Manual For tain whether FMH 3 duty to provide physi—
Hospitals, Emergency Services. Standard cian care in the emergency room i3 non-del —
I mandates that all accredited hospitals im— egable. That is, we must determine wheth—
plement a well defined plan for emergency er, having assumed the duty to staff an
care based on community need and the emergency room, FMH should be allowed
capability of the hospital. The JCAH stan— +to avoid responsibility for the care ren—
dards also mandate, among other things, dered therein by claiming that the physi—
that: (1) FMH 3 emergency room be direct— cians itprovides are not itsemployees. We
ed by a physician member of the active conclude that it cannot.
medical staff (Standard I); (@ FMH 3

[11] A non-delegable duty is an estab—

emergency room be integrated with other i i
units and departments of the hospital lished exception to the rule that an employ—
er is not liable for the negligence of an

(Standard IlI); (3) that emergency care be °
guided by written policies and procedures; independent contractor. W. Keeton, D.
Dobbs, R. Keeton, D. Owen, Prosser and

and (4 that the quality of care be contin—
ually reviewed, evaluated and assured Keeton on The Law of Torts, §71 at 511-
through establishment of quality control 12 (Sth ed. 1984). According to the late
mechanisms (Standard V). Professor Prosser, such a duty "may be
imposed by statute, by contract, by fran—
chise or by charter, or by the common
law." Id. Among the duties considered
non-delegable are the following:
[Tlhe duty of a carrier to transport its
passengers in safety, of a railroad to
fence its tracks properly or to maintain
safe crossings, and of a municipality to
keep its streets in repair; the duty to
afford lateral support to adjoining land,
to refrain from obstructing or endanger —
ing the public highway, to keep premises

Additionally, FMH 3 own bylaws provid—
ed for the establishment and maintenance
of an emergency room. Article X, section
1D@@®) of FMH 3 Medical Bylaws pro—
vides for an emergency room as one of the
services of the hospital. Article XI, section
3(e) provides for the creation of an emer—
gency room committee which is required
among other things to:

(@ formulate rales and regulations for

the continuous coverage of the emer —

gency room; and reasonably safe for business visitors, to
(b) supervise the clinical work in that provide employees with a safe place to
department. work; the duty of a landlord to maintain
[10] Based upon the above, it cannot common passageways, to make repairs

seriously be questioned that FMH had a

13. The JCAH was formed in the early 1950's by
the Amerlcan CoIIe e ot Surgeons, the American
College of Ph (flm ns, the Amencan Hosgltal
Association, arid the American Medical Associa-
tion. . Its purpose was to establish_minjmum
hosthal standards for patient care. For details
of the program, see Dornette, The Legal Impact
on Voluntary Standards in CIVII Ac'uons Against
e Health Care Provider, N.Y. Rev. 925,
925 28 (1977); Holbrook & Dunn Medlcal Mal-
practice Litigation: The Dlscoverablllty and Use
of Hospitals ality Assurance Committee

Recoras 15 Washburr U BT (1678)

14, Hospltals voluntarily seek accreditation for
financial and professional prestige reasons.
First, accreditation by the JCAH means the hos-

according to covenant, or to use proper

pita] qualifies to participate in the federal Medi-
care and Medicaid programs. Accreditation bz
JCAH 'is_deemed substantial compliance Wlt
the Medicare conditions of fpartlmpaton
UAC § 1395hbh (1982); 42C R. § 405.1901(d)

. See enerally Dornette, supra n. 13 at
27 HoIbrooﬁ & Dunn, supra n. 13, at 58. Sec-
ond. JCAH accreditation is often a prerequisite
to obtaining approval of internship and residen-
Cy programs. See generally, American Medical
Association D|rectory of Accredited Residencies 3
1975-76), quoted in Dornette, supra n. 13, at
28, Finally, the institution’s. reputation and
standing In the community is affected by wheth-
er it receives JCAH accreditation. See Hol-
brook si Dunn, supra n. 13.
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care in making them, and no doubt oth—

ers.

Id. (footnotes omitted). However:

It is difficult to suggest any criterion by
which the non-delegable character of
such duties may be determined, other
than the conclusion of the courts that
the responsibility is so important to the
community that the employer should
not be permitted to transfer it to an-
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supplying crews. Regardless of whether
such contracts may be permitted by reg.
ulatory authorities, the traveling public
is entitled to look for protection to the
certificated carrier responsible for the
scheduled route.

Id. at 926.

We hav® little trouble concluding that
patients, such as Jackson, receiving treat—
ment at a hospital emergency room are as

other.

Id. at 512 (emphasis added). Accord, Alas-
ka Airlines v. Sweat, 568 P.2d 916, 925-26

(Alaska 1977).

Our principal decision on non-delegable
duty is Sweat, 568 P.2d 916.
Sweat sued Alaska Airlines for injuries
sustained in an air crash while traveling
aboard a Chitina Air Service plane.
Chitina had been engaged under a
contract with Alaska Airlines to service a
portion of Alaska Airlines "regularly sched—
Id. at 921, 922.
lines contended that Chitina was an inde—
pendent contractor and therefore itwas not
liable for Chitina 3 negligence.
The trial court found Alaska Airlines vicari—
ously liable based on Restatement (Second)
On apper", we af—
firmed the trial court®s decision on the al—
ternative ground that Alaska Airlines owed

a common law nondelegable duty of safety
Id.

922.

uled routes.

of Torts &428. Id.

to its passengeio.

sengers in Sweat

Likewise,

deserving of protection as the airline pas—

the impor—

tance to the community of a hospital 3 duty

to provide emergency room physicians ni—

In that case,

Id. at

state.

Alaska Air—

Id. at 923.

20.080.

18.20.050.

at 925. We rea—

vals the importance of the common-carri-
ers” duty for the safety of its passengers.
We also find a close parallel between the
regulatory scheme of airlines and hospitals.
Undoubtedly, the operation of a hospital B
one of the most regulated activities in this
Besides the license,15 and certificate
of need, 16 requirements mentioned above, a
hospital must comply with state regula—
tions promulgated to control its activities,
AS 18.20.070, 7 AAC 12.610; adopt a state
approved risk management program "to
minimize the risk of injury to patients,”’AS
18.20.075; and undergo "annual inspections
and investigations” of its facilities, AS 18.-
Failure to comply with these statu—
tory requirements can lead to suspension
or revocation of the hospital 3 license. AS

soned:
We believe that the responsibility of a
common carrier for the safety of its pas—
sengers is so important that the carrier
should not be permitted to transfer it to
another. A scheduled common carrier
such as Alaska is given a monopoly or
semi-monopoly primarily for the purpose
of furnishing safe and reliable scheduled
air transportation. It should not be per—
mitted to barter away its responsibility
to the traveling public by means of con—
tracts with other carriers. If this were
permissible, .an air carrier could avoid
liability by engaging in independent con—
tracts for furnishing food, maintenance
of its planes and conceivably even for

The hospital regulatory scheme and the
purpose underlying it (to "provide for the
development, establishment, and enforce—
ment of standards, for the care and treat—
ment of hospital patients that promote safe
and adequate treatment”” AS 18.20.010),
along with the statutory definition of a
hospital, (an institution devoted primarily
to providing diagnosis, treatment or care
individuals, AS 18.20.130(3)), manifests the
legislature 3 recognition that it is the hospi—
tal as an institution which bears ultimate
responsibility for complying with the man—
dates of the law. It is the hospital that is
required to ensure compliance with the reg—
ulations and thus, relevant to the instant
case, it is the hospital that bears final ac-
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countability for the provision of physicians

for emergency room care. We, therefore,

hold that a general acute care hospital 3

duty to provide physicians for emergency

room care is non-delegable. Thus, a hospi—
tal such as FMH may not shield itself from

lisbility by claiming that it is not respon—
sible for the results of negligently per—
formed health care when the law imposes a

duty on the hospital to provide that health

care.

We are persuaded that the circumstances
under which emergency room care is pro—
vided in a modern hospital mandates the
rule we adopt today. Not only is this rule
consonant with the public perception of the
hospital as a multifaceted health care facili—
ty responsible for the quality of medical
care and treatment rendered, italso treats
tort liability in the medical arena ina man —
ner that is consistent with the commerciali—
zation of American medicine. Finally, we
simply cannot fathom why liability should
depend upon the technical employment sta—
tus of the emergency room physician who
treats the patient. It is the hospital 3 duty
to provide the physician, which it may do
through any means at its disposal. The
means employed, however, will not change
the fact that the hospital will be respon—
sible for the care rendered by physicians it
has a duty to provide.

[1.21 This holding is necessarily limited.
We do not change the standard of care
with which a physician must comply, nor do
we extend the duty which we find non-dele—
gable beyond its natural scope. Our hold—
ing does not extend to situations where the
patient is treated by his or her own doctor
in an emergency room provided for the
convenience of the doctor. Such situations
are beyond the scope of the duty assumed
by an acute care hospital. Rather our hold—
ing is limited to those situations where a
patient comes to the hospital, a3 an institu-

tion, seeking emergency room services and

is treated by a physician provided by the

hospital. In such situations, the hospital

shall be vicariously liable for damages

proximately caused by a physician3 negli—
gence or malpractice.

[13] In the instant case, Jackson came
to FMH as an institution seeking emergen—
cy room services. Dr. Power was a physi—
cian FMH had a non-delegable duty to pro—
vide. FMH is, therefore, vicariously liable
as a matter of law for any negligence or
malpractice that Dr. Power may have com—
mitted. Accordingly, the trial court3 rul—
ing on this issue must be reversed. Jack—
son is entitled to partial summary judg—
ment on the issue of FMH 3 vicarious liabil—

ity.

VIl

For the reasons outlined above, the trial
court"s denial of summary judgment on
Jackson 3 theories of enterprise liability
and apparent authority are AFFIRMED.
However because we hold that FMH has a
non-delegable duty to provide non-negli-
gent physician care in its emergency room,
the trial court3 denial of summary judg—
ment on the theory of non-delegable duty,
iSREVERSED and REMANDED with in—
structions to enter partial summary judg—
ment on the issue of FMH vicarious liabili—
ty in favor of Jackson.

AFFIRMED in part;
part; and REMANDED .

REVERSED in

MOORE, J., not participating.
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M EMORANDUWM November 4, 1987
TO Dale Shirk, Executive Director

Health Association of Alaska
FROM: David C. Crosby

RE: Jackson v. Power

Attached for your information 1is the October 16, 1987,
opinion of the Alaska Supreme Court 1in Jackson v. Power. No.

3237. The Supreme Court held that a general acute care
hospital has a non-delegable duty to provide physicians for
emergency room care. As a consequence, the court ruled that

a general acute care hospital will be vicariously liable for
the negligence of emergency room physicians, even though
those physicians are independent contractors and even if the
general public is notified that the physicians are not
employees of the hospital.

You have asked me to analyze the ruling of the court
and to advise you and your membership concerning the
consequences of the ruling.

A brief review of the facts in the Power case will put
the Supreme Court®"s holding in context. The plaintiffs were
Brett Jackson, a 16 year old at the time of her injury, and
her mother. They alleged that Brett was injured in a Tfall
that occurred on May 22, 1981, and that she was admitted to
the Fairbanks Memorial Hospital ("Hospital") emergency room
in an unconscious state. The complaint alleges*that, due to
physician negligence, internal injuries were not immediately
diagnosed or properly treated, and that as a result Brett
lost both kidneys. Medical bills are alleged to exceed

$500,000.

The defendants included Dr. John Power, an employee of
Emergency Room, 1Inc. ("ERI"™), who treated Brett on the
evening of her admission, several other doctors who were
subsequently involved in the treatment of Brett, and the
Hospital. Dr. Power was a member of the medical staff of
the Hospital, but not an employee of the Hospital. ERI
staffed the emergency room pursuant to an arrangement with
the Hospital. The Supreme Court assumed, for purposes of
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the appeal, that Dr. Power was an independent contractor,
that neither of the plaintiffs had any knowledge of the
relationship between the Hospital and Dr. Power, and neither
of the plaintiffs had any say in where Brett would be
treated, or by whom.

Fairbanks Memorial Hospital is the only general acute
care hospital servicing the Fairbanks area. In addition to
being regulated by the State of Alaska, the Hospital 1is also
accredited by the Joint Commission on Accreditation of
Hospitals.

Plaintiffs did not suggest that either the Hospital or
its employee staff was negligent in any respect. Liability
was asserted solely on the ground that the Hospital may be
held vicariously liable for the negligence of its emergency
room doctors. Specifically, the plaintiffs asserted three
theories of liability against the Hospital:

(1) As a matter of law (that is, there are no facts
that would make any difference), provision of emergency roonm
services is part of the enterprise of the Hospital, and the
Hospital 1is vicariously liable for any negligence that
occurs in the emergency room. The Supreme Court ruled 1in
favor of the Hospital and the amicus curiae Health
Association of Alaska on this 1issue.

(2) As a matter of law, Dr. Power was the "apparent
agent"” of the Hospital for purposes of providing emergency
room services. The Supreme Court also rejected this theory
of liability. The court ruled that, while the theory of
apparent agency applies to the relationship between
hospitals and independent contractor physicians, whether
such apparent agency exists in any case is a question of
fact for the jury. The Supreme Court held, however, that
the plaintiffs would not have to prove that they actually
relied upon any representations made to them by the
Hospital. Presumably, 1if the Hospital is able to prove that
it informed the plaintiffs of the relationship between the
Hospital and the emergency room physicians, or that no
reasonable patient under all the circumstances would have
believed that the emergency room doctor was an employee or
the agent of the Hospital, the Hospital would prevail on
this theory.

3) Finally, the plaintiffs argued that the Hospital
had a non-delegable duty to insure the safety of emergency
room services. That is, the Hospital could not insulate
itself from liability by interposing an independent
contractor relationship with ERI and Dr. Power.



The Supreme Court placed principal reliance upon the
following factors to support its ruling that the Hospital
has a duty to provide physicians for the emergency room and
that this duty 1is non-delegable: (1) Former 7 AAC
12.110(c)(2), which provided at the rime of Jackson®s
accident that an acute care hospital shall "insure that a
physician is available to respond to an emergency at all
times." (2) JCAH standards requiring accredited hospitals
to have a plan for emergency care, to staff the emergency
room with members of the active medical staff, and to review
the quality of care in the emergency roonm. (3) The
Hospital®s own bylaws, which provided for the establishment
and maintenance of an emergency roonm.

The Supreme Court concluded that imposing a non-—
delegable duty on the Hospital to provide emergency room
physicians 1is consistent with the public perception of
hospitals as being ultimately responsible for the quality of
medical care throughout the facility. The Court reasoned
that liability should not.hinge upon the technical
employment status of the emergency room physician who treats
the patient, and concluded:

It is the hospitalls duty to provide the
physician, which it may do through any
means at 1its disposal. The means
employed, however, will not change the
fact that the hospital will be
responsible for the care rendered by
physicians it has a duty to provide.

The court limited its holding to situations where a
patient comes to the hospital, as an institution, seeking
emergency room services and is treated by a physician
provided by the hospital. The ruling does not extend to
situations where the patient is treated by his or her own
doctor in an emergency room provided for the convenience of

the doctor.

The practical effect of this ruling is that, unless the
patient selects the physician (and that physician is not a
hospital employee), the general acute care hospital is now a
guarantor of the acts of the physician in the emergency
room, regardless of the legal relationship between the
hospital and the emergency room physician. The hospital 1is
"vicariously”™ liable. That 1is, the hospital is liable
whenever the physician is negligent, and to the same extent
that the physician is liable. The plaintiff may sue the
hospital directly, and need not even join the negligent
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doctor. In the latter case, the hospital may bring the
doctor into the litigation as a third-party defendant.

As between the hospital and and the physician, the
hospital will have a common law right of indemnity,
including reimbursement of attorney®"s fees, if it is liable
solely because of the negligence of the physician. If,
however, the hospital 1is negligent by, for example, failing
to take adequate precautions to deny staff privileges to an
incompetent doctor, or if an employee nurse is negligent,
the hospital®s remedy will be solely by way of contribution
under AS 09.16.010. Here, the hospital will share liability
pro rata, that is, the total judgment will be divided by the
number of negligent defendants, regardless of degree of
fault.

It should be understood that neither indemnity nor
contribution, as between the defendants, will affect the
hospital®s liability to the plaintiff, who may enforce the
entire judgment against the Hospital. If the physician does
not have insurance, or the amount of the judgment that the
physician must pay exceeds the physician"s assets or
coverage, then any right to indemnity or contribution will
be worth very little.

The Supreme Court did not address the liability of
hospitals for the negligence of other independent staff
members, such as anesthesiologists, pathologists and

radiologists. We would expect the same rules to apply,
however. IT the anesthesiologist, pathologist or
radiologist is requested by the patient, the hospital will
probably not be vicariously liable for any acts of
negligence. If, however, the anesthesiologist or

radiologist is not requested by the £ .tient but is made
available by the hospital as a member cf the on-duty staff,
we see little reason why the logic of the Powers decision
would not result in a finding of vicarious liability if the
anesthesiologist, pathologist or radiologist is negligent.

The options of acute care hospitals, in light of the
Powers decision, 1include the following:

1. Acute care hospitals may choose to re-examine
their relationships to emergency room physicians and, 1if
necessary, tighten quality control measures. One approach
would be to make all emergency room physicians employees of
the hospital to insure closer supervision and control.

2. The presence of a corporate hospital 1in a
malpractice action will tend to increase jury sympathy for
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the plaintiff and the size of damage awards. The acute care
hospital may wish to review its own insurance and the
insurance requirements for medical staff membership. One

possible way to decrease the burden on the hospital 1is to
require physicians to sign indemnity agreements, to carry
larger malpractice policies, and to name the hospital as an
additional insured.

3. The time may be ripe for a legislative solution
before plaintiffs get used to the revised liability rules.
As an amicus curiae, most of the arguments made 1in the
Health Association®s brief to the Supreme Court reflected
policy considerations. These arguments may be addressed to
the Legislature as well as to the Supreme Court. The
limited immunity provided to hospitals for the negligence of
intensive care paramedics suggests that a legislative
solution might be viewed as sensible and equitable.

IfT you have any further questions regarding the Powers
decision, please do not hesitate to give me a call.



DRAFT - 2/3/88 "An Act relating to the liability of

hospitals™

LEGISLATIVE INTENT - Hospitals are not vicariously liable
for the negligence of non-employee physicians or other
health care providers, as that term is defined in AS
18.23.070, solely because the hospital 1is required to
provide services and is subject to strict regulation in the

provision of those services.

Adding new Article 4 - Miscellaneous to Chapter 20 of Title

18, Alaska Statutes.

A hospital that is required to provide services by this
chapter or any implementing regulations, or that is subject
to regulation with respect to the provision of services, 1is
not, solely for that reason, liable for civil damages as a
result of any act or omission in administering those
services by a physician or other health care provider, as
that term is defined in AS 18.23.070, who is not4an employee
of the hospital. Compliance with the standards of a public
or private licensing or accreditation agency with respect to
provision of services, or adoption of by-laws or regulations
by the hospital governing provision of services, shall not
be construed as an assumption of civil liability by the

hospital for the acts or omissions of a physician or other

health care provider who is not an employee of the hospital.



This section does not preclude liability or civil damages

that are the proximate result of the

negligence or intentional misconduct.

Health AssO_7ati.0n of Alaska
586-1790

Contact: Harlan Knudson

hospital®s own



LEGISLATIVE SUMMARY -- JACKSON V. POWER

**x The Jackson decision imposes liability on hospitals for
the negligence of non-employee emergency room physicians
solely because the hospital is required by law to provide
emergency room services and is regulated in the provision of
those services, without requiring the plaintiff to show that
the hospital has been negligent or that it has violated any
specific recrulatorv requirement. No other American
jurisdiction has gone so far.

*x The implications of the Jackson decision extend far
bevond the emergency room. Although the Jackson case dealt
only with the relationship between the hospital and non-—
employee emergency room physicians, the rationale of the
case logically extends to other non-employee physicians and
health care providers. Under the common law prior to the
Jackson decision a hospital was not vicariously liable for
the negligence of the non-employees if the hospital itself
was not negligent and had complied with all applicable
statutory and regulatory requirements.

*x The Jackson decision runs counter to modern trends of
apportioning liability according to fault. Recent tort
reforms were designed to provide some relief to public
entities, which were often named as "deep pocket"”
defendants, even though their share of the responsibility
for the injury was negligible. The Jackson case insures
that municipally owned and non-profit hospitals will be
named as deep pocket defendants 1in every case 1involving
physician negligence, even though the hospital was not
negligent and has done everything within its power to comply
with statutory and regulatory reguirements. 1In one recent
case, for example, the plaintiff dismissed all of the
allegedly negligent physician defendants and went to trial
solely against the corporate hospital.

*x The ruling will not improve hospital and emergency room
care because, by definition, the Jackson rule applies where
there is no fault on the part of the hospital. Hospitals
have always been liable for their own negligence, and would
continue to be so liable if Jackson were legislatively

repealed.

*x The Jackson ruling could decrease hospital and
emergency room response time if hospitals react to the
ruling by requiring emergency room physicians to practice
more "legal" or "defensive medicine™ - more tests, more
consultations, etc. Emergency situations are inherently



risky. The legislature, for example, has granted immunity
to EMTs, paramedics and ordinary citizens acting in
emergency situations. These legislative choices reflect a
policy decision that the need for swift action in emergency
situations outweighs the policy of compensating injured

plaintiffs. The Jackson decision undercuts this legislative
policy.
*x Hospital and Emergency room operating costs could be

increased also if hospitals react to Jackson by imposing
more "defensive medicine”™ requirements.

*x Unless hospitals dramatically restructure their
relationship to physicians (by requiring them to become
hospital employees, for example) the net result of the
Jackson decision probably will be to increase insurance
costs as both hospital and doctor insure to cover the same

risk.

X% There 1is no showing that medical malpractice plaintiffs
have experienced difficulty collecting their judgments.

Most physicians carry adequate malpractice insurance. The
addition of a "deep pocket"™ -corporate hospital to the cast
of defendants, however, will probably increase the size of
jury verdicts.

kel The burden of the Jackson decision will fall on
municipally owned and non-profit hospitals, which are
already caught in a cost squeeze from state and federal
regulatory and rate requirements.
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See. 18.23.050. Protection of patient. Nothing in this chapter re—
lieves a person of liability that the person has incurred or may incur
to a person as a result of furnishing health care to the patient. iS 40

ch 102 SLA 1976.

Sec. 18.23.060. Parties bound by review. When a review organi —
zation reviews matters under AS 18.23.0701511AHviiil a party is not
bound by a ruling of the organization in a controversy, dispute or
question unless the party agrees in advance, either specifically or
generally, to be bound by the ruling. (840 ch 102 SLA 1976)

Sec. 18.23.065. Patient access to records. Notwithstanding the
provisions of this chapter or any other law, a patient is entitled to
inspect and copy any records developed or maintained by a health care
provider or other person pertaining to the health care rendered to the
patient. >? 35 ch 177 SLA 197S»

Sec. 18.23.070. Definitions. In this chapter, unless the context
otherwise requires.

«l m'administrative staff means the staff of a hospital or clinic;

12» "health care" means professional services rendered by a health
care provider or an employee of a health care provider, and services
furnished by a sanatorium, rest home, nursing home, boarding home
or other institution for the hospitalization or care of human beings;

(3) "health care provider®’means a chiropractor licensed under AS
08.20; a dental hygienist licensed under AS 08.32; a dentist licensed
under AS 0S.36; a nurse licensed under AS 08.68; a dispensing opti—
cian licensed under AS 05.71; an optometrist licensed under AS 08.72;
a pharmacist licensed under AS 08.S0; a physical therapist registered
under AS 08.54: a physician licensed under AS 08.64; a podiatrist; a
psychologist and a psychological associate licensed under AS 08.86;
and a hospital as defined in AS 18.20.130, including a governmentally
owned or operated hospital; a corporate entity covered under AS
21.88.050(b)i 111; and an employee of a health care provider acting
within the course and scope of employment;

(4) "professional service" means service rendered by a health care
provider of the type the provider is licensed to render;

*51"review organization” means

iA. a hospital governing body or a committee whose membership is
limited to health care providers and administrative staff, except
where otherwise provided for by state or federal law, and that isestab—
lished by a hospital, by a clinic, by one or more state or local associa-
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