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Re; H B  517

D e a r  R e p r e s e n t a t i v e  S u n d :

H o u s e  B i l l  517, p e n d i n g  b e f o r e  y o u r  C o m m i t t e e ,  g r a n t s  i m m u n i t y  to 

c e r t a i n  v o l u n t e e r s  in c o n n e c t i o n  w i t h  t h e i r  v o l u n t e e r  f u n c t i o n s  
and d u t i e s .  T h e  b i l l ,  h o w e v e r ,  m a k e s  c e r t a i n  e x c e p t i o n s .  Fi r s t ,  
p e r s o n s  g u i l t y  of g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s  o r  i n t e n t i o n a l  
m i s c o n d u c t  a r e  not i m m u n e .  S e c o n d ,  p e r s o n s  w h o  ha v e  i n s u r a n c e  
w h i c h  c o v e r s  t h e i r  a c t i v i t i e s  as a v o l u n t e e r  a r e  l i a b l e ,  but o n l y  
to  the e x t e n t  of s u c h  i n s u r a n c e  c o v e r a g e .  It is the s e c o n d  of 
t h e s e  e x c e p t i o n s  t h a t  I w o u l d  l i k e  to a d d r e s s .

The e x c e p t i o n  is f o u n d e d  o n  s o u n d  p u b l i c  p o l i c y .  First, p u b l i c  
p o l i c y  f a v o r s  c o m p e n s a t i n g  p e o p l e  w h o  h a v e  b e e n  i n j u r e d  t h r o u g h  
the f a u l t  of o t h e r s ,  and i m m u n i t y  from t h i s  l i a b i l i t y  is 

g e n e r a l l y  d i s f a v o r e d .  S e c o n d l y ,  if i n s u r a n c e  h a s  b e e n  p u r c h a s e d  
to c o v e r  the r i s k  and the r i s k  is d e c l a r e d  i m m u n e ,  the r e s u l t  is 
a w i n d f a l l  to the i n s u r a n c e  c a r r i e r .  T h e  e x c e p t i o n  c o n t a i n e d  in 
(b)(2), as w r i t t e n ,  s a t i s f i e s  p u b l i c  p o l i c y  r e s p e c t i n g  b o t h  of 
t h e s e  i s s u e s ;  w h i l e  e x t e n d i n g  i m m u n t i y  to t h e  v o l u n t e e r  to the 
e x t e n t  t h a t  h i s  l i a b i l i t y  e x c e e d s  h i s  i n s u r a n c e  c o v e r a g e .

I am a d v i s e d  t h a t  t h e  c o n s t i t u t i o n a l i t y  of s u b s e c t i o n  (b)(2) h a s  
b e e n  q u e s t i o n e d  by  s o m e o n e  d u r i n g  the c o u r s e  of p e n d e n c y  of this 
b i l l .  S p e c i f i c a l l y ,  s o m e o n e  has s u g g e s t e d  t h e r e  is an "equal 
p r o t e c t i o n "  q u e s t i o n  r-aised b y  s u b s e c t i o n  ( b ) ( 2 ) .  I r e s p e c t f u l l y  
s u b m i t  t h a t  t h e r e  is no s e r i o u s  c o n s t i t u t i o n a l  q u e s t i o n  i n t r o­

d u c e d  by the c o n c e p t  e m b o d i e d  in s u b s e c t i o n  ( b ) (2).

H i s t o r i c a l l y ,  a v e r y  c l o s e  p a r a l l e l  to the p r o v i s i o n s  of s u b­
s e c t i o n  (b)(2) d e v e l o p e d  w i t h  r e g a r d  to c h a r i t a b l e  i m m u n i t y .  
S e v e r a l  d e c a d e s  ago, c h a r i t a b l e  i m m u n i t y  w a s  s t i l l  a l i v e  and well 
in m a n y  s t a t e s .  S i n c e  then, of c o u r s e ,  m a n y  s t a t e s  have 
a b o l i s h e d  c h a r i t a b l e  i m m u n i t y .  H o w e v e r ,  w h e n  that i m m u n i t y
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d o c t r i n e  w a s  s t i l l  b r o a d l y  r e c o g n i z e d ,  a g r e a t  m a n y  s t a t e s  c a r v e d  
out an e x c e p t i o n  to i m m u n i t y  for t h o s e  c h a r i t a b l e  i n s t i t u t i o n s  
w h i c h  had l i a b i l i t y  i n s u r a n c e .  The e x c e p t i o n  w a s  j u s t i f i e d  on
the b a s i s  of i m p l i e d  w a i v e r  of i m m u n i t y ,  and the f a c t  t h a t  to 

h o l d  o t h e r w i s e  w o u l d  s i m p l y  g r a n t  a w i n d f a l l  to i n s u r a n c e  
c o m p a n i e s .  A t  l e a s t  two s t a t e s ,  A r k a n s a s  a n d  M a r y l a n d ,  m a d e  t h e  
same e x c e p t i o n  to c h a r i t a b l e  i m m u n i t y  b y  the s t a t u t o r y  p r o c e s s .  
W h e t h e r  c r e a t e d  b y  s t a t u t e  o r  c o u r t  r u l i n g ,  t h i s  e x c e p t i o n  to the 
i m m u n i t y  r u l e  h a s  n e v e r  b e e n  c h a l l e n g e d  o n  a c o n s t i t u t i o n a l  
b a s i s .

G i v e n  the h i s t o r y  of j u d i c i a l  t r e a t m e n t  of t h i s  c l o s e l y  s i m i l a r  
c o n c e p t ,  it is e x t r e m e l y  u n l i k e l y  that t h e  p r o v i s i o n s  of s u b­
s e c t i o n  (b)(2) w o u l d  b e  h e l d  to be c o n s t i t u t i o n a l l y  f l a w e d .

If y o u  d e s i r e  f u r t h e r  i n f o r m a t i o n , - d o  n o t  h e s i t a t e  to c o n t a c t  me.

R e s p e c t f u l l y  and s i n c e r e l y ,

A L A S K A  A C A D E M Y  OF T R I A L  L A W Y E R S
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SUBJECT: C o n s t i t u t i o n a l i t y  o f  CSSB 4 4 8 ( J u d i c i a r y )
( 4 / 2 0 / 8 8  d r a f t )

TO: S e n a t o r  J a y  K e r t t u l a ,  C h a i rm an
S e n a t e  J u d i c i a r y  Com m it tee

FROM: Edward H. H e in
L e g i s l a t i v e  C o u n s e l

POUCH V S IA If CAPIIOl
JUNIAU. A IA S K A 998 II

9 0 /  *165 3bOO

E n c l o s e d  i s  a  d r a f t  c o m m i t t e e  s u b s t i t u t e  f o r  SB 448 r e q u e s t ­
ed  by y o u r  a s s i s t a n t ,  B e t h  K e r t t u l a .

The b i l l  p r o v i d e s  im m u n i ty  f ro m  c i v i l  l i a b i l i t y  f o r  damages 
r e s u l t i n g  "rom t h e  n e g l i g e n c e  o f  v o l u n t e e r s  o f  t h e  s t a t e ,  a 
m u n i c i p a l i t y ,  o r  a n o n p r o f i t  e n t i t y .  The im m u n i ty  d o e s  n o t  
e x t e n d  t o  g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  
m i s c o n d u c t ,  o r  t o  s i m p l e  n e g l i g e n c e  i f  and  t o  t h e  e x t e n t  
t h a t  t h e  d e f e n d a n t  i s  i n s u r e d .  T h i s  l a s t  f e a t u r e  makes  t h e  
b i l l  u n c o n s t i t u t i o n a l  a s  a v i o l a t i o n  o f  e q u a l  p r o t e c t i o n  and  
due  p r o c e s s .

U nder  A r t i c l e  I ,  s e c t i o n  1, o f  t h e  A l a s k a  C o n s t i t u t i o n ,  " a l l  
p e r s o n s  a r e  e q u a l  an d  e n t i t l e d  t o  e q u a l  r i g h t s ,  o p p o r ­
t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  l a w . "  The t e s t  o f  
c o n s t i t u t i o n a l i t y  u n d e r  t h i s  s e c t i o n  i s  w h e t h e r  t h e  means  
c h o s e n  by t h e  l e g i s l a t u r e  s u b s t a n t i a l l y  f u r t h e r s  a l e g i t i ­
m a te  s t a t e  i n t e r e s t ,  w h ic h  t h e  c o u r t  t h e n  w e i g h s  a g a i n s t  t h e  
i n t e r e s t  o f  t h e  p e r s o n  o r  g r o u p  d i s c r i m i n a t e d  a g a i n s t .
S t a t e  v .  E r i c k s o n , 574 P . 2d 1, 12 ( A l a s k a  1 9 7 8 ) .

I t  i s  n o t  c l e a r  t h a t  t h e  p r o v i s i o n  i n  p r o p o s e d  
S e c .  0 9 . 6 5 . 0 9 8 ( b ) ( 2 )  f u r t h e r s  any  l e g i t i m a t e  s t a t e  i n t e r e s t .  
T h a t  p a r a g r a p h  d i s c r i m i n a t e s  b e t w e e n  s i m i l a r l y  s i t u a t e d  n e g ­
l i g e n t  v o l u n t e e r s  on t h e  b a s i s  o f  w h e t h e r  t h e y  a r e  i n s u r e d .  
I f  t h e  s t a t e ' s  i n t e r e s t  i s  t o  e n c o u r a g e  p e r s o n s  t o  p e r f o r m  
v o l u n t e e r  w ork  f o r  s t a t e ,  m u n i c i p a l ,  o r  n o n p r o f i t  e n t i t i e s ,  
by  im m u n iz in g  them f ro m  some c i v i l  l i a b i l i t y ,  t h e  p r o v i s i o n  
w o rk s  t o  d e f e a t ,  r a t h e r  t h a n  f u r t h e r ,  t h a t  i n t e r e s t .  More
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i m p o r t a n t ,  p r e d i c a t i n g  l i a b i l i t y  on t h e  e x i s t e n c e  o f  i n s u r ­
a n c e  i s  an  i r r a t i o n a l  b a s i s  f o r  d i s c r i m i n a t i o n .  I t  i s  n o t  
r a t i o n a l l y  r e l a t e d  t o  a  l e g i t i m a t e  s t a t e  i n t e r e s t ,  and  
t h e r e f o r e  f a i l s  e v e n  t h e  l o w e s t  l e v e l  o f  c o n s t i t u t i o n a l  
s c r u t i n y .  See  a l s o  T u r n e r  C o n s t r u c t i o n  Company, I n c .  v .  
S c a l e s  an d  C l a p p e r ,  f i l e  No. 5 - 1 4 2 9 .  ( A l a s k a ,  A p r i l  1,
W T —  ---------

L i k e w i s e ,  b e c a u s e  t h e  d i s c r i m i n a t i o n  w o u ld  d e p r i v e  a  d e f e n ­
d a n t  o f  p r o p e r t y  i n  a n  a r b i t r a r y ,  i r r a t i o n a l  m a n n e r ,  t h e  
b i l l  a l s o  v i o l a t e s  A r t i c l e  I ,  s e c t u n  7 ,  o f  t h e  A l a s k a  Con­
s t i t u t i o n ,  w h ic h  r e q u i r e s  due p r o c e s s .

F i n a l l y ,  i t  i s  a l o n g  e s t a b l i s h e d  r u l e  t h a t  l i a b i l i t y  i n s u r ­
a n c e  i s  n o t  t o  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  w h e t h e r  an y o n e  
i s  l i a b l e  i n  t h e  f i r s t  i n s t a n c e .  See P r o s s e r ,  Law o f  T o r t s  
( 1 9 7 1 ) ,  p .  553 ;  McCormick on E v i d e n c e ,  ( 1 9 7 2 ) ,  p p .  479 -  
4 8 3 .

E n c l o s u r e

EHH:gc 
WKG3:020
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O r i g i n a l  s p o n s o r :  D u n c a n

1 IN THE SENATE BY THE JUDICIARY COMMITTEE

2 CS FOR SENATE BILL NO. 448 ( J u d i c i a r y )

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE -  SECOND SESSION

5 A BILL

6 F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c i v i l  l i a b i l i t y  o f  c e r t a i n  v o l u n -

7 t e e r s . "

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * S e c t i o n  1. AS 0 9 . 6 5  i s  amended by  a d d i n g  a  new s e c t i o n  t o  r e a d :

S e c .  0 9 . 6 5 . 0 9 8 .  CIVIL LIABILITY OF CERTAIN VOLUNTEERS. ( a )  A

p e r s o n  w o r k i n g  a s  a  v o l u n t e e r  f o r  t h e  s t a t e ,  f o r  a  m u n i c i p a l i t y ,  o r  

f o r  a  n o n p r o f i t  e n t i t y  i s  n o t  l i a b l e  f o r  c i v i l  dam ages  a s  a  r e s u l t  o f  

an  a c t  o r  o m i s s i o n  w h i l e  a c t i n g  i n  g o o d  f a i t h  an d  w i t h i n  t h e  p e r s o n ' s

14 o f f i c i a l  f u n c t i o n s  a n d  d u t i e s .

15 ( b )  T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e  l i a b i l i t y  f o r  c i v i l  dam ages

16 as  a r e s u l t  o f

17 (1 )  g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  m i s c o n -

18 d u c t ;  o r

(2 )  n e g l i g e n c e ,  t o  t h e  e x t e n t  t h a t  t h e  n e g l i g e n t  p e r s o n  i s  

i n s u r e d  a g a i n s t  l i a b i l i t y  f o r  t h e  n e g l i g e n c e .

21 ( c )  T h i s  s e c t i o n  d o e s  n o t  a f f e c t

22 (1 )  a c i v i l  a c t i o n  b r o u g h t  b y  t h e  s t a t e ,  a  m u n i c i p a l i t y ,  o r

23 a n o n p r o f i t  e n t i t y  a g a i n s t ,  r e s p e c t i v e l y ,  a v o l u n t e e r  o f  t h e  s t a t e ,

t h e  m u n i c i p a l i t y ,  o r  t h e  e n t i t y ;

( 2 )  t h e  l i a b i l i t y  o f  t h e  s t a t e ,  a m u n i c i p a l i t y ,  o r  a n o n -

26 p r o f i t  e n t i t y  w i t h  r e s p e c t  t o  i n j u r y  c a u s e d  t o  a p e r s o n .

27 ( d )  I n  t h i s  s e c t i o n ,

(1 )  " m u n i c i p a l i t y "  h a s  t h e  m e a n i n g  g i v e n  i n  AS 0 1 . 1 0 . 0 6 0

and i n c l u d e s  a p u b l i c  c o r p o r a t i o n  e s t a b l i s h e d  by  a m u n i c i p a l i t y ;

- 1 -  CSSB 4 4 8 ( J u d )



(2 )  " n o n p r o f i t  e n t i t y "  m eans  an  e n t i t y

(A) i n c o r p o r a t e d  u n d e r  AS 1 0 . 2 0 ;  o r

(B) e x e m p t  f ro m  t a x a t i o n  u n d e r  26 U . S .C .  5 0 1 ( c ) ( 3 )

( I n t e r n a l  R ev en u e  Code o f  1 9 5 4 ) ;

(3 )  " v o l u n t e e r "  means a p e r s o n  who r e c e i v e s  f i n a n c i a l

c o n s i d e r a t i o n  o f  n o t  m ore  t h a n  $500 a  y e a r ,  n o t  i n c l u d i n g  r e i m b u r s e ­

m e n t  f o r  e x p e n s e s  a c t u a l l y  i n c u r r e d ,  f o r  s e r v i c e s  p e r f o r m e d  f o r  t h e

s t a t e ,  a  m u n i c i p a l i t y ,  o r  a  n o n p r o f i t  e n t i t y .

CSSB 448(Jud) - 2 -



FISCAL NOTE

B i l l  Version 
Pub li sh Date.

REQUEST:

STATE OF ALASKA 
1988 LEGISLATIVE SESSION

Revis ion Date :_______________________  Agency A f fec ted :  Department o f  A d m in i r t r a t i o n
T i t l e :  An a c t  r e l a t i n g  t o  c i v i l  l i a b i l i t y  BRU: R is k  Management
o f  c e r t a i n  v o lu n t e e r s
Sponso r :Duncan Components:
Requestor :____________________________  ______________________________________________

EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s )
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND 4 STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 — o-
0 0 0 0 0 O'
0 0 0 0 0 0
0 0 0 0 U u
0 0 0 0 0 U' '
0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL
REVENUE

FUNDING: (Thousands o f  Do!1a r s )
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 u
OTHER 0 0 0 . 0 0 — 0
TOTAL 0 0 0 0 "0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 1 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page i f  necessary)
While  no Immediate f i s c a l  r e l i e f  I s  shown, t h i s  l e g i s l a t i o n  cou ld  h e lp  c o n t r o l  p o s s ib le  
f u t u r e  l i a b i l i t i e s ;  th e reby  g en e ra t in g  p o s s ib l e  f u t u r e  c la im s  sav ings  ( i n c lu d in g  de fense  
c o s t s )  f o r  the  S t a t e .

Prepared By: Dona ld j .  m tc h c o
D i v i s i o n :  R isk  Management

Phone: kss- 2 1 8 0  
Date: 0 3 -0 1 - 8 8

Approved by Commissioner: John M. Andrews ' Date:
Agency: Department o f  Administ rat ion
D is t r i b u t i o n  (by p repa re r ) :

L e g i s l a t i v e  Finance 
L e g i s l a t i v e  Sponsor 
Requestor
O f f i c e  o f  Management and Budget
Impacted Agency( ies)  Page o f  1

Rev: 1 /11/88 15 /9K 1 /0 2 2 9 -1 0



STATE OF ALASKA BILL V E R S I O N  :C <3 * H ?  f e n R
1988 LEGISLATIVE SESSION P U B L I S H  d a t e  : f .Z/,l i /

nrnilpcT FISCAL NOTE
R E Q U E S T : ______________________________________________________________________________________________

Revision Date:------------------------------------  Agency Affected: M A T H p a r  pcgr'furE1"

T'de : S B  4 48 An A c t  R e l a t i n g  to B R U  :  ______________________________________

Civil Liability of Certain Volunteers
Sponsor: D u n c a n  Components :.
Requestor: ^ p n a t p  c e p a  ______________

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVFL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAN D & STRUC TURES
GRANTS, CLAIMS
MISCELLANEOUS

V (5 a 01 a

TOTAL OPERATING 0 of 2_ , 2, 'A

C A P I T A L  j
-------------

R E V E N U E  1

F U N D I N G :  (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL ____S L — 0--------------- -----3------ 2

P O S I T I O N S :

FULL-TIME
PART-TIME
TEMPORARY

0 . 0 0 . ■3 3

A N A L Y S I S  : (Attach a separate page if necessary)

T h e  D e p a r t m e n t  w i l l  n o t  i n c u r  c o s t  to  i m p l e m e n t  thi s  bill. T h e r e  is no  w a y  

to  p r o j e c t  the c o s t  o f  a n y  l i a b i l i t y  t h e  D e p a r t m e n t  m a y  i n c u r  as a r e s u l t  

o f  t h i s  bill.

/ P r e p a r e d by: R i c h a r d  LeFebvre_____________________________ Phnm. • 4 6 5 - 2 4 Q0________
v W  Division : _______ L a n d  a n d  W a t e r  M a n a g e m e n t ---------------------  Date:  Fnhr.i-i.ary ?S, 1,988

Approved by Commissioner: Date:  Fnhr-iiary 1.988
Agency: D e p a r t m e n t  nf  N a t u r a l  R p c n n r m e --------------------

Distribution (by preparer):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget

Impacted Agency(ies) Pa8e —
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.STATE OF ALASKA bill v e r s i o n  : ^ SB fC * <1̂ ) •*,
1988 LEGISLATIVE SESSION * __ p u b i .i s hdate.; ^q4 i - 3  Aa-' /K&
‘ BMttrrT FISCAL NOTE

REQUEST:_________;____    ______________ ___________

Revision Date:___________2/16/88__________  Agency Affected: Health & Social Services
T i t l e An Act relating to civil B R U : State Health Services

liability of certain . . .________
Sponsor: b i n  c a n  p n m r .n,f . fcMS C e r t i f i c a t i o n  a n d

Requestor:_______________________________________________  L i c e n s i n g _________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
O P E R A T I N G F Y  88 F Y  89 F Y  90 F Y  91 F Y  92 F Y  93

P E R S O N A L  SERVICES 

TRAVEL 

C O N T R A C T U A L  

SUPPLIES 

EQUIPMENT 

L A N D  &  S T R U C T U R E S  

GRANTS, C L A I M S  

M1SCELLANET JS

T O T A L  O P E R A T I N G - 0- - 0 - - 0 - -0- - 0- - 0 -

CAPITAL

REVENUE

F U N D I N G :  (Thousands of Dollars)

G E N E R A L  F U N D  

FEDERAL F U N D S  

OTHER 

TOTAL -0- ... -0- _ _ ...... -Q- -O- -0-

POSITIONS:

FULLrTIME
PART-TIME

T E M P O R A R Y

ANALYSIS : (Attach a separate page if necessary)

The enactment of SB 448 vrould have no direct fiscal impact on the Depart- 
■ ment of Health and Social Services.

Prepared by: E l iz a b e th  W ard,. D i r e c t o p ^ /2y ^ ^ ,  • 465-3090
Division : P u b l ic  H e a lth   £   Datfi . 2 -1 9 -8 8

Approved by Commissioner: l i i -   Date : 3  2 3 * # ?
— ^ Agency: Department of Health & Social Services______

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget . .
Impacted Agency(ies) Pa8e — —  of ---




