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11 IN THE SENATE BY THE JUDICIARY COMMITTEE

2! CS FOR SENATE BILL NO. 419 (Judiciary)

3 IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A
I

4 1 FIFTEENTH LEGISLATURE - SECOND SESSION

51| A  BILL

6!) For an Act entitled: "An Act relating to timber, defining the crime of
II i

7j| trespass by cutting or injuring timber, regulating

8i| commercial sales of firewood, and authorizing dispo-

9i! sition of state-owned unbranded and abandoned timber
li(j

10 to persons for personal, noncommercial use."

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 * Section 1. AS 09.45.730 is repealed and reenacted to read:

13 Sec. 09.45.730. TRESPASS BY CUTTING OR INJURING TIMBER. (a) A

person who cuts down, injures, or carries off timber without lawful

authority is liable for treble the amount of damages that may be

16! assessed in a civil action

17 (1) to the owner of the land for destruction or removal of
I

18' the timber from the owner's land;

19 (2) to the state for d e s t r u c t i o n  or r e m ova l of the timber

20 from state land;

21 (3) to a municipality or village for destruction or removal

22 of the timber from the land of the municipality or village.

23 (b) Notwithstanding (a) of this section, the person who cuts

24 j! down, injures, or carries off timber without lawful authority is

25 liable for actual damages to the owner of the land specified in (a) of
ij

26 t h i s  s e c t i o n  if

27ij ( 1) t h e  t r e s p a s s  w a s  u n i n t e n t i o n a l  o r  i n v o l u n t a r y ;

28 (2 ) t h e  d e f e n d a n t  h a d  p r o b a b l e  c a u s e  to b e l i e v e  t h a t  the

29 l a n d  o n  w h i c h  t h e  t r e s p a s s  w a s  c o m m i t t e d  w a s  t h e  d e f e n d a n t ' s  o w n  o r
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(3) the timber was taken from unenclosed woodland for the 

purpose of repairing a public highway or bridge that is constructed on 

the land or adjoining it.

(c) In this section, "timber" means

(1) live trees and shrubs; and

(2) trees and shrubs grown on the lane that are dead from 

any cause and remain on the land.

* Sec. 2. AS 41.15 is amended by adding new sections to article 5 to 

read :

Sec. 41.15.910. COMMERCIAL FIREWOOD SALES. (a) A  person may 

not sell firewood without first obtaining a commercial firewood sales 

permit from the commissioner.

(b) The commissioner shall issue a permit to a person who p r o­

vides the commissioner with adequate proof of ownership of the fire-
I

wood to be sold. The commissioner may accept as proof of ownership

(1) a harvest permit, contract, or other legal instrument 

issued by the owner of the land from which the firewood was harvested 

or, if the firewood was harvested from public land, issued by a m u n i­

cipality or a state or federal agency that specifies the

(A) date of execution of the legal instrument and the 

date of its termination, if any;

(B) name and address of the permittee or contractor 

who harvested the firewood;

(C) location, by legal description or legal address, 

where the firewood was harvested; and

(D) estimated amount, volume, and species of the

firewood harvested from each location;

CSSB 4 1 9 (Jud) -2-

that of the person in whose service or by whose direction the act was

done; or



(2) a bill of sale showing title to the firewood that 

specifies the

(A) date of execution of the bill of sale;

(B) name and address of the person who sold the fire­

wood to the permit applicant;

(C) name and address of the permit applicant;

(0) amount, volume, and species of the firewood trans­

ferred by the bill of sale; and

(E) location, by legal description or legal address,

from which the firewood was harvested; or

(3) a certificate of registration issued as evidence of 

compliance with AS 45.50.210 - 45.50.325.

(c) The commissioner may include in the permit the terms and

conditions that the commissioner believes to be necessary to carry out 

this section.

(d) A  permit is valid for one year.

(e) The commissioner may adopt regulations to implement and

enforce this section.

Sec. 41.15.915. CIVIL PENALTY FOR SALES WITHOUT PERMIT. In

addition to damages under AS 09.45.730, a person who sells firewood in 

violation of AS 41.15.910, who violates a term or condition of the 

permit issued under AS 41.15.910, or who violates a regulation adopted 

under AS 41.15.910 is liable to the state in a civil action for

(1) the reasonable costs incurred by the state in the

detection, investigation, and attempted correction of the violation, 

including reasonable court costs and attorney's fees; and

(2) three times the retail value of the firewood that is 

sold in violation of AS 41.15.910, the permit, or the regulations.

Sec. 41.15.920. SALES WITHOUT PERMIT MADE A VIOLATION. (a) A
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person who knowingly sells firewood in violation of AS 41.15.510 or 

who knowingly violates a terra or condition of the permit issued under 

AS 41.15.910 or a regulation adopted under AS 41.15.910 is guilty of a 

violation.

(b) If, in a proceeding under this section, the defendant shows, 

by a preponderance of the evidence, that the commercial firewood was J 

harvested from the property of the defendant or from the property of 

another with the permission of the property owner, the court may not 

impose a fine.

Sec. 41.15.925, INJUNCTIONS. (a) The superior court has juris-
i

diction to enjoin a violation of AS 41.15.910 - 41.15.930, a r e g u­

lation adopted under AS 41.15.910 - 41.15.930, or a permit, or a term 

or condition of a permit issued under AS 41.15.910 - 41.15.930.

(b) In an action brought under this section, temporary or p r e­

liminary relief may be obtained upon a showing of an imminent threat 

of continued violati .n and probable success on the merits, without the 

necessity of demonstrating irreparable physical harm.

Sec. 41.15.930. DEFINITIONS. In AS 41.15.910 - 41.15.930

(1) "commissioner" means the commissioner of natural r e­

sources ;

(2) "firewood" means natural logs or portions of natural

logs suitable for use as a solid fuel, with processing of the logs

limited to cutting to length and splitting;

(3) "permit" means a commercial firewood sales permit

authorized by AS 41.15.910.

* Sec. 3. AS 45.50.235(b) is amended to read:

(b) Timber property that [WHICH] becomes state property under 

the provisions of (a) of this section may be

(1) sold under terms and conditions established by the

CSSB 4 19(Jud) -4-



(2 ) r e c o v e r e d ,  w i t h o u t  a p e r m i t ,  b y  a n y  p e r s o n  f o r  p e r ­

s o n a l ,  n o n c o m m e r c i a l  us e .

director of the division of lands; or

- 5 - CSSB 419(Jud)
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MEMC a A N D U M

T O :  S e n a t e  J u d i c i a r y  C o m m i t t e e  M e m b e r s

F R O M :  S e n a t o r  J a c k  C o g h i l l

D A T E: A p r i l  1 4 ,  1 9 8 8

R E :  S B  4 1 9  T h e f t  o f  T i m b e r

C S  S B  4 1 9  ( R e s o u r c e s )  T i m b e r  T h e f t  a n d  T r e s p a s s

T h e f t  o f  t i m b e r  a n d  f i r e w o o d  a n d  t i m b e r  t r e s p a s s ,  w i t h  s u b s e q u e n t  

s a l e  o f  t h e  w o o d  t o  c o n s u m e r s ,  is a s e r i o u s  p r o b l e m  in t i m b e r  

p r o d u c i n g  a r e a s  o f  t h e  s t a t e .  P e r s o n s  e n t e r i n g  p u b l i c  o r  p r i v a t e  

l a n d  w i t h o u t  a p e r m i t  f o r  c u t t i n g  t i m b e r  f r e q u e n t l y  t a k e  l o g s  o r  

f i r e w o o d  f o r  t h e i r  o w n  u s e  o r  s a l e .  T h i s  t h e f t  o f  t i m b e r  o r  

t r e s p a s s  o f t e n  i n c l u d e s  c u t t i n g  l o g s  o r  f i r e w o o d  f r o m  s t o r a g e  

a r e a s  o f  h i g h  v a l u e  t i m b e r  t h a t  h a s  b e e n  c u t ,  g r a d e d  a n d  s t o r e d  

w h i l e  w a i t i n g  t r a n s p o r t a t i o n  t o  a p r o c e s s i n g  f a c i l i t y  b y  t h e  

l e g a l  o w n e r .  O n  a s t a t e  t i m b e r  s a l e ,  f o r  e x a m p l e ,  t h e  s t a t e  g e t s  

p a i d  f o r  t h e  v o l u m e  o f  w o o d  h a u l e d  t o  t h e  m i l l .  I f  t h e  w o o d  is 

s t o l e n  i n  t h e  w o o d s  a n d  n o t  d e l i v e r e d  t o  t h e  m i l l ,  t h e  s t a t e  

r e c e i v e s  n o  r e v e n u e .

T h e  d o w n t u r n  in t h e  s t a t e ' s  e c o n o m y  h a s  d r a m a t i c a l l y  i n c r e a s e d  

t h e  t h e f t  o f  t i m b e r  a n d  t r e s p a s s .  H o w e v e r ,  s t a t u t e s  h a v e  n o t  

b e e n  e n f o r c e a b l e  b y  t h e  D N R ,  D i v .  o f  F o r e s t r y ,  o r  t h e  S t a t e  

T r o o p e r s .  T h e  l a t e  S e n a t o r  D o n  B e n n e t t  a n d  a T a s k  F o r c e  s t a r t e d  

t o  a d d r e s s  t h i s  s e r i o u s  p r o b l e m  s e v e r a l  y e a r s  a g o .  C u r r e n t  l e g a l  

r e v i s i o n s  w i t h  e n f o r c e a b l e  p e n a l t y  c l a u s e s  a r e  n o w  i n  t h i s  b i l l ,  

s o  t h a t  i l l e g a l  o p e r a t i o n s  w i l l  f i r s t  b e  d i s c o u r a g e d ,  a n d  

p e r s i s t e n t  i l l e g a l  o p e r a t i o n s  c a n  b e  h e a v i l y  p e n a l i z e d .

Y o u r  s u p p o r t  o f  C S  S B 4 1 9  ( R e s o u r c e s )  w i l l  g r e a t l y  b e n e f i t  t h e  

l e g a l  t i m b e r  i n d u s t r y ,  p r i v a t e  l a n d  o w n e r s ,  a n d  t h e  s t a t e - o w n e d  

t i m b e r  i n  A l a s k a .
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STEVE COWPER, GOVERNOR

U K IH J& T M E X T  W  N A T U R A L  R E S O U R C E S  /  400 willoughby ave.

M a r c h  7, 1988

T h e  Hon or a b l e  Jay Ker tt u l a  yui } iwoh
C h a i rman, Senate J u d i c i a r y  C o m m i t t e e
P.O. Box V
Juneau, A l a s k a  99811

D e a r  S e nat or Kerttula:

S u b j e c t : SB 419, an act relating to theft of timber products.

P o s i t i o n : The D e p a r t m e n t  of N a t u r a l  Resou r c e s  supports SB 419
w i t h  change s as p r o p o s e d  by the A t t o r n e y  G e n e r a l ' s  Office.

B a c k g r o u n d : SB 419 attempts to a d d r e s s  a p r o b l e m  faced by the
D i v i s i o n  of F o r estr y and many c o m m e r c i a l  firewoo d dealers in 
N o r t h e r n  Alaska. This problem i n v o l v e s  the u n a u t h o r i z e d  
h a r v e s t  of timber from state lands. The e x i s t i n g  statutes 
p r o v i d e  inadequate authority to d e a l  w i t h  this problem. At 
pr e se nt, tha D i v i s i o n  of Forestry m u s t  prove that the firewood 
s e l l e r  unlawfully o b t a i n e d  timber f r o m  state land, w h i c h  is 
d i f f i c u l t  to do once timber has b e e n  r e m o v e d  from the harvest 
site. The department, the sponsor of the house v e r s i o n  of this 
b i l l  (which is identical to the s e n a t e  version*/ , and private 
t i m b e r  operators have recently w o r k e d  w i t h  the o f fice  of the 
A t t o r n e y  General in Fairbanks to c r a f t  language that w i l l  more 
e f f e c t i v e l y  get at the problem. T h i s  language has been 
p r o v i d e d  to the sponsors and c o m m i t t e e  staff, as we ll as an 
c. .alysis by John McDonagh, A s s i s t a n t  A t t o r n e y  General.

R e c o m m e n d a t i o n : The department s u p p o r t s  the c o n cept of the
b i l l  as originally w r i t t e n  but p r e f e r s  the changes d r a f t e d  by 
the office of the A t t orney General as a more e f f e ct ive way to 
a d d r e s s  the problem.

We look forward to w o r k i n g  with the c o m m ittee and staff through 
the progre ss of this legislation.

OFFICE OF THE COMMISSIONER
1 JUNEAU. ALASKA 99801-1795 

PHONE: (907) 485-2400

J u d i t h  M. Brady 
.Commissionerjj^T\_Commissi 

cc: ComC o m m i t t e e  M e mbers 
Bill Sponsors 
Bob Evans 
Rod Swope

1 0 - J 9 L H
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T O  ( l i i O H U T T M
LEGISLATIVE AFFAIRS AGENCY

CO U CH  Y  ST A IE  C A P IlO l

J U N IA U  A IA S K A 9 V H II

90/  *165 3800

M E M O R A N D U M  February 29, 1988

SUBJECT: Draft: CSSB 419 (Judiciary)

TO: Senator Jay Kerttula
Chairman
Senator Judiciary Committee

FROM: Jack C h e n o w e t l T X ^ ^ ^
L e g i s l a t i v e ^ o u ^ T ^ l

Enclosed is a draft Committee Substitute for Senate
Bill 419, based on notes and suggestions provided by Beth
Kerttula.

The bill draft shifts the focus from "theft of timber" to 
the narrower topic cf unauthorized harvest of timber and 
commercial sale of it as firewood, and reflects the 
recommendation that "[t]he commercial sale phase offers the 
best opportunity for effective curative legislation."

Please note the following changes from the notes and 
suggestions that were provided.

The notes suggested locating the new provision in article 1 
of AS 41.15, a subdivision that emphasizes protection of 
forested lands chiefly against forest fires. Since this 
matter is somewhat unrelated to that, but does address a 
serious problem, I have chosen to locate the new material in 
that portion of AS 41.15 that collects "miscellaneous 
p r o v i s i o n s ."

In the suggested AS 41.15.025(a), the notes excepted "a 
federal, state, or local government entity" from the defini­
tion of "a person." These terms are already excluded. See 
AS 01.10.060(8). It is not necessary to do so again.

I have "loosened" the proof of ownership requirement 
slightly. In the notes provided by Ms. Kerttula, proof of 
ownership could be shown by provision of either the "legal 
instrument" or the "bill of sale." I have used



Senator Jay Kerttula
Page 2
February 29, 1988

substantially the same language, but suggest that the 
commissioner could, by authority of regulation, accept other 
documentation that the commissioner reasonably believes 
would reflect a legal acquisition of the firewood.

I have deleted the material in the proposed 
AS 41.15.025(b)(1)(E) and (b)(2)(F) of the notes. Again, 
the commissioner may establish other "proofs of ownership" 
under authority to adopt regulations. What I thought was 
unnecessary in this suggestion was the giving of permission 
to the commissioner to require "any other information . . . 
necessary to establish adequate proof of ownership" in the 
context of a "legal instrument" or "bill of sale." Since 
most wood sellers will likely try to fulfill one of those 
two requirements, those two approaches should be specific as 
to their requirements as a matter of statute; the commis­
sioner should not be allowed to add to them on a 
case-by-case basis.

The second part of proposed AS 41.15.025(c) is unnecessary. 
The statute cited [AS 41.15.950] specifies persons who may 
enforce the provision of AS 41.15.

The second part of proposed AS 41.15.025(d) is, to my mind, 
unnecessary. The statutory provisions will take effect.
The statute does not require the commissioner to adopt 
regulations to give the statute effect, but permits the 
commissioner to do so to carry out its provisions.

I have separated out the civil and criminal penalties into 
their own respective sections.

If this memorandum or the bill draft prompt questions, 
please contact me.

Enclosure

J B C :bb 
wkb3/049
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IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 419 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act regulating commercial sales of firewood."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 41.15 is amended by adding n e w  sections to article 5 to 

r e a d :

Sec. 41.15.910. COMMERCIAL FIREWOOD SALES. (a) A  person may 

not sell firewood without first obtaining a commercial firewood sales 

permit from the commissioner.

(b) The commissioner shall issue a permit to a person who p r o­

vides the commissioner with adequate proof of ownership of the fire­

wood to be sold. The commissioner may accept as proof of ownership

(1) a harvest permit, contract, or other legal instrument

issued by the owner of the land from whi c h  the firewood was harvested

or, if the firewood was harvested from public land, issued by a m u n i­

cipality or a state or federal agency that specifies the

(A) date of execution of the legal instrument and the 

date of its termination, if any;

(B) name and address of the permittee or contractor 

who harvested the firewood;

(C) location, by legal description or legal address, 

where the firewood was harvested; and

(D) estimated amount, volume, and species of the 

firewood harvested from each location; or

(2) a bill of sale showing title to the firewood that 

specifies the

-1- CSSB 4 1 9 (Jud)
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(A) date of execution of the bill of sale;

(B) name and address of the person who sold the fire­

wood to the permit applicant;

(C) name and address of the permit applicant;

(D) amount, volume, and species of the firewood trans­

ferred by the bill of sale; and

(E) location, by legal description or legal address,

from wh i c h  the firewood was harvested.

(c) The commissioner may include in the permit the terms and 

conditions that the commissioner believes to be necessary to carry out 

this section.

(d) A  permit is valid for one year.

(e) The commissioner may adopt regulations to implement and 

enforce this section.

Sec. 41.15.915. CIVIL PENALTY FOR SALES WITHOUT PERMIT. A 

person who sells firewood without a valid commercial firewood sales 

permit under AS 41.15.910 who fails to comply with a term or condition 

of the permit or who fails to comply with a regulation adopted under 

AS 41.15.910 is liable to the state in a civil action for

(1) the reasonable costs incurred by the state in the 

detection, investigation, and attempted correction of the violation, 

including reasonable court costs and attorney's fees; and

(2) the gross profits realized by the person from the sale 

of firewood made in violation of AS 41.15.910, the permit, or the 

r e g u l a t i o n s .

Sec. 41.15.920. CRIMINAL PENALTY. A person who knowingly sells 

firewood without a valid commercial firewood sales permit or who 

knowingly violates a term or condition of the permit or a regulation 

adopted under AS 41.15.910 is guilty of a class B misdemeanor.

CSSB 4 1 9 (Jud) -2-
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Sec. 41.15.925. INJUNCTIONS. (a) The superior court has ju r i s­

diction to enjoin a violation of AS 41.15.910 - 41.15.930, a r e g u­

lation adopted under AS 41.15.910 - 41.15.930, or a permit, or a term 

or condition of a permit issued under AS 41.15.910 - 41.15.930.

(b) In an action brought under this section, temporary or p r e­

liminary relief may be obtained upon a showing of an imminent threat 

of continued violation and probable ouccess on the merits, without the 

necessity of demonstrating irreparable physical harm.

Sec. 41.15.930. DEFINITIONS. In AS 41.15.910 - 41.15.930

(1) "commissioner" means the commissioner of natural r e­

sources ;

(2) "firewood" means natural logs or portions of natural 

logs suitable for use as a solid fuel, w i t h  processing of the logs 

limited to cutting to length and splitting;

(3) "permit" means a commercial firewood sales permit 

authorized by AS 41.15.910.
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MEMORANDUM
-iv.:1-- .1 'Jl-i.J; ; vDepartment of Law

n i u o r x G  >■.

. ,  TO: T he Honorable  J u d i t h  M. Brady. DATE- February. 12. 1988
. , . . . . r * ---1 'Z7r ’ •

FROM:
■_ 5 6 h n  A. M c D o n a  

^ A s s i s t a n t  A t t o

- -‘“ S f ' - • i c T . ' . - l r • - • •• i f x y 1- ’■

  , .vr *r- : *. j n r- ~

P c - v ’*T’ *- 8 " '-v/r
rney.General .■“v'4:v*» V '  V •> . '

•- * -»'•

.? . v “ ... r. Y o u r F e b r u a r y  . '^.5/V:. 1988 vl;:memorandum . requests !-;£the 
’ De p a r t m e n t  of L a w  to r e v i e w  ;HB 339 e n t i t l e d  "An act r e l a t i n g  .to ; 
t heft of t i m b e r  produc t s . "  W e  have d i s c u s s e d  the bill w i t h’your ..I -;;' 

- o ffice staff, the D i v i s i o n  .of Forestry, :the D i s t r i c t - A t t o r n e y ! s  
Office, a n d  R e p r e s e n t a t i v e  D a v i s’ office. B a sed u p o n  'those 
d iscus s i o n s  and u p o n  our own r e ading of HB 339, we offer . the 
following comments. ■’ - ' ' . • : .’

B a c k g r o u n d . ‘ ’* r • :- V

H B  339 a t t e m p t s  to address a serious p r o b l e m  faced by. 
the D i v i s i o n  o f  F o r e s t r y . a n d  m a n y .c o m m e r c i a l  firewood sellers in 
n o r t h e r n  Alaska. The p r o b l e m  involves the u n a u t h o r i z e d  harvest 
o f  timber from state, borough, . and p r ivate lands/ ■ and. the 
c ommercial sale of that t i m b e r  as. firewood. C o m m e r c i a l  firewood-, 
sellers w h o  p u r c h a s e  t imb er from ’ the . s t a t e , the borough,-: and 
p r i v a t e  landowners c o m p l a i n  that t h e y  .’ are b e i n g  d r i v e n  out of V ;: 
b u s iness by. sellers w h o  h a rvest -firewood timber w i t hout, the 
p e r m i s s i o n  of, or p a y m e n t  to, the r i g h t f u l — l a n d o w n e r . ‘-.’The -
Di v i s i o n  of F o r e s t r y . informs us that it has r e c eived .numerous :
such comp laints from legit imate comme r c i a l  firei ^od sellers. '.V '

• . * * ' • *•'- -• ’ * '

The .existing -" statutes *-:.and regulations - p r o v i d e t 1' ■ 
inadequa te authority, to deal  w i t h  this problem. A t  present, the : 
D i v i s i o n  .of Forestry, m u s t  prove -that the firewood seller ■■ 
u n l a w f u l l y . o b t a i n e d  the timber from state land. G e n e rally , this •
require s a d i v i s i o n  e m p l o y e e  to catch the seller "in the act" of

• unlawfully, h a r v e s t i n g  the timber. The p r e s e n t  laws d o / not .
. r e g ulate the sale o f  ..unlawfully. h a r v e s t e d  firewood, nor .-do ;the 

laws give the d i v i s i o n  a u t h o r i t y . t o  address the problems posed by. 
u n a u t h o r i z e d  f i r ewood ha rvests from n o n - state lands. A ll of the ':s- •



, .  , T  |  ® y .  ; ;  ■' -  ; •
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• .-A n a l y s i s . . ,  r -.-- ; - •

.\ ' .. T h e  J? p r e s e n t  ^'.version * o f  • ' H B  />339 p r e s e n t s  s e v e r a l  y ’ V
..problems. . S e c t i o n  2 o f  .the bill' c r e a t e s  ..a : n e w  c r i m e  c a l l e d  .

'• " t h e f t  o f  t i m b e r  p r o d u c t s .  "-'/-This c r i m e  _-o c c u r s  y w h e n  7 a  'person -: -
" w i t h  i n t e n t  t o  d e p r i v e  ' another"p e r s o n  o f  ..property .'.V:^transports .- ’y 
o n  a p u b l i c  h i g h w a y . or'-1 w a t e r  .’ o f  .‘t h e  s t a t e  .timber p r o d u c t s  *
w i t h o u t  p r o o f  o f . o w n e r s h i p  o f  t h e  t i m b e r  products.'" .•'•'Section 'i":o f  
t h e  b i l l  a m e n d s  t h e  t h e f t  d e f i n i t i o n  s t a t u t e ,  A S  1 1 . 4 6 . 1 0 0 ,  to 
i n c l u d e  " t h e f t  o f  t i m b e r  p r o d u c t s "  w i t h i n  t h e  t h e f t  d e f i n i t i o n .   • --

T h e  f i r s t  p r o b l e m  c o n c e r n s  t h e  .b i l l ' s  - a p p l !c a t i o n  of 
t h e  " t h e f t " _ c o n c e p t .  T h e  a c t  o f  t r a n s p o r t i n g  .timber p r i d u c t s  o n  - 
a h i g h w a y .’w i t h o u t  p r o o f  o f  o w n e r s h i p  d o e s  n o t  -constitu. e- theft" 
u n d e r  t r a d i t i o n a l  ' c o m m o n  l a w  a n d  s t a t u t o r y p r i n c i p l e s . ::: The 
D i s t r i c t  * A t t o r n e y ! s O f  fi c e  h a s  . q u e s t i o n e d - -  t h e  w i s d o m  of . 
b r o a d e n i n g  t h e  A S  1 1 . 4 6 . 1 0 0  .. t h e f t  " d e f i n i t i o n  - b e y o n d  - its 
t r a d i t i o n a l  s c o p e  t h r o u g h  t h e  a d d i t i o n  o f  t h i s  .new offense. 
S t a t e d  m o r e  s i m p l y ,  t h e  D e p a r t m e n t  o f  L a w  is s o m e w h a t  c o n c e r n e d  
t h a t  " t h e f t  o f  t i m b e r  p r o d u c t s " ,  as d e f i n e d  in t h e  b i l l ,  is not 
r e a l l y . " t h e f t "  .as u n d e r s t o o d  b y . c o u r t s ,  j u r i e s ,  l a w  e n f o r c e m e n t  
o f f i c e r s ,  a n d  t h e  public." / ’ -.-

A  s e c o n d  p r o b l e m  c o n c e r n s  t h e  b i l l ' s  b r o a d  c o v e r a g e .  .
The b i l l  c r i m i n a l i z e s  t r a n s p o r t a t i o n  o f  " t i m b e r  p r o d u c t s "  on a 
h ig h w a y ,  o r  w a t e r w a y . w i t h o u t  p r o o f  o f  o w n e r s h i p .  The b i l l  d o e s  
n o t  s e p a r a t e l y . d e f i n e  " t i m b e r  p r o d u c t s " ,  b u t  s t a t e s  t h a t  t h e s e  

. p r o d u c t s  i n c l u d e  " d e c i d u o u s  o r  c o n i f e r o u s  t r e e s ,  s a w l o g s ,  p o l e s . . ” 
c e d a r  p r o d u c t s ,  p u l p  l o g s ,  f u e l w o o d ,  o r  o t h e r  t i m b e r  p r o d u c t s . " •
An  e x t r e m e l y .w i d e  v a r i e t y . o f  w o o d  p r o d u c t s  c o u l d  b e  c o n s t r u e d  'as 
" t i m b e r  p r o d u c t s "  u n d e r  t h e  b i ll. It t h e r e f o r e  a p p e a r s  t h a t  the 
b i l l ' s  p r o h i b i t i o n  g o e s  f a r  b e y o n d  w h a t  is r e a s o n a b l y .n e c e s s a r y . 
to a d d r e s s  t h e  p r o b l e m  o f  c o m m e r c i a l  s a l e s  o f  u n l a w f u l l y ,  
h a r v e s t e d  f i r e w o o d .  ... . ; 'r ' ''"

F i n a l l y ,  t h e  b i l l  p r e s e n t s  p o t e n t i a l  p r o b l e m s  w i t h  
e n f o r c e m e n t  a n d  p u b l i c  p e r c e p t i o n .  T h e  D i v i s i o n  o f  F o r e stry, 
i n f o r m s  us  t h a t  t h e  b i l l  w o u l d  b e  e n f o r c e d  p r i m a r i l y ,  t h r o u g h  
h i g h w a y ,  s t o p s  a n d  s p o t  c h e c k s  o f  p e r s o n s  t r a n s p o r t i n g  " t i m b e r  
p r o d u c t s . "  O n c e  s t o p p e d ,  t h e  p e r s o n  w o u l d  h a v e  to  p r o d u c e  " p r o o f  . 
of o w n e r s h i p "  o f  t h e  t i m b e r  p r o d u c t s .  G i v e n  t h e  t r a d i t i o n a l  
A l a s k a  n o t i o n s  o f  p e r s o n a l  l i b e r t y ,  s u c h  a n  e n f o r c e m e n t  s c h e m e  
m a y . w e l l  p r o v e  u n p o p u l a r  a n d  d i f f i c u l t  t o  i m p l e m e n t .
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R e c o m m e n d a t i o n .. r

-■ A l l  o f  t h e  p e r s o n s  w i t h  w h o m  w e  h a v e  d i s c u s s e d  t h i s
b i l l  a g r e e  t h a t  l e g i s l a t i o n  is n e e d e d  to  a d d r e s s  t h e  p r o b l e m s  ' 
p o s e d  b y . t h e  .comm e r c i a l  sa l e  of u n l a w f u l l y . h a r v e s t e d  f i r e w o o d .  . - ' 
In t h e o r y ,  c u r a t i v e  l e g i s l a t i o n’c o u l d  b e  d i r e c t e d  a t  a n y . o f  t h r e e  
d i s t i n c t  . p h a s e s  o f - - . . t h e - p r o b l e m :  ;.-v t h e  / . h a r v e s t  p h a s e ;  “'.the j U  
t r a n s p o r t a t i o n  p h a s e ; ‘or  t h e  c o m m e r c i a l - s a l e  ph a s e .  ■■ ..~v:

“ B e c a u s e  f i r e w o o d  ’'may", b e  " u n l a w f u l l y ,  h a r v e s t e d  f r o m  a 
v a r i e t y . o f  s t a t e ,  b o r o u g h ,  a n d  p r i v a t e  la n d s ,  a n d  b e c a u s e  it i s .  
o f t e n  i m p o s s i b l e  t o  c a t c h  a p e r s o n  " i n  t h e  act" o f  h a r v e s t i n g  
f i r e w o o d  f r o m  t h e s e  l a n d s , . w e  s u g g e s t  t h a t  l e g i s l a t i o n  s h o u l d  n o t  .. ' 
focus o n  t h e  h a r v e s t  p h a s e .  B e c a u s e  o f  t h e  p o t e n t i a l  e n f o r c e m e n t  y  
a n d  p u b l i c  p e r c e p t i o n  . p r o b l e m s  d i s c u s s e d  above, l e g i s l a t i o n  
d i r e c t e d  at  t h e  t r a n s p o r t a t i o n  p h a s e  s e e m s  u n a c c e p t a b l e .  . A l s o ,  
it m a y . b e  d i f f i c u l t  to d e t e r m i n e  w h e t h e r  w o o d  p r o d u c t s  in t r a n s i t  
are i n t e n d e d  f o r  r e s a l e  a s  c o m m e r c i a l  f i r e w o o d .

T h e  c o m m e r c i a l  sa l e  p h a s e  o f f e r s  t h e  b e s t  o p p o r t u n i t y ,  
for e f f e c t i v e  c u r a t i v e  l e g i s l a t i o n .  T h e  s a l e  p h a s e  is easily, 
i d e n t i f i a b l e :  M o s t  c o m m e r c i a l  f i r e w o o d  s e l l e r s  a d v e r t i s e  in a
p r o m i n e n t  m a n n e r .  T h e  s a l e  p h a s e  is a l s o  t h e  c o n v e r g e n c e  p o i n t  
for f i r e w o o d  u n l a w f u l l y .* h a r v e s t e d  f r o m  t h e  v a r i o u s  l a n d  
c a t e g o r i e s .  F i n a l l y ,  if l e g i s l a t i o n  i s  d i r e c t e d  a t  t h e  sale 
phase, o n e  c a n  t a i l o r  t h e  l e g i s l a t i o n  t o  f o c u s  s o l e l y . u p o n  the 
s e l l e r s  o f  c o m m e r c i a l  firew o o d .  P r o p e r l y . t a i l o r e d  l e g i s l a t i o n  
can a v o i d  t h e  o v e r b r e a d t h  p r o b l e m s ,  the e n f o r c e m e n t  p r o b l e m s ,  a n d  
the p u b l i c  p e r c e p t i o n  p r o b l e m s  d i s c u s s e d  ab o v e .  '

A t  y o u r  o f f i c e ' s  request, w e  h a v e  p r e p a r e d  a s u g g e s t e d  
o u t l i n e  o f  l e g i s l a t i o n  d i r e c t e d  at  t h e  s a l e  phase. A  copy, is 
a t t a c h e d .  A t  L a r r y  . O s t r o s k y '. s s u g g e s t i o n ,  w e  h a v e  s e n t  c o p i e s  of  
t h i s  m e m o r a n d u m  a n d  t h e  o u t l i n e  to • l e g i s l a t i v e  - d r a f t e r  J a c k  
C h e n o w e t h  a n d  to  R e p r e s e n t a t i v e  D a v i s 1 o f f i c e .  If y o u  h a v e  any. 
q u e s t i o n s  or  if w e  m a y . b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  me.

J A M / m j f
A t t a c h m e n t
cc: J a c k  C h e n o w e t h

R e p r e s e n t a t i v e  M i k e  D a v i s

(Foot n o t e  C o n t i n u e d )



I N  T H E  H O U S E

H O U S E  B I L L  NO.

IN  T H E  L E G I S L A T U R E  F O R  T H E  S T A T E  O F  A L A S K A  

. F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

• A  B I L L

F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  r e g u l a t i o n  of
c o m m e r c i a l  f i r e w o o d  s a l e s . "  •- - • : y  1"'',jr-

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  4 1 . 1 5  is a m e n d e d  b y . a d d i n g  a n e w  s e c t i o n  to 
r e a d :  . •

S e c . - 4 1 . 1 5 . 0 2 5 .  C O M M E R C I A L  F I R E W O O D  SALES.

• (a) A  p e r s o n ,  o t h e r  t h a n  a f e d e r a l ,  state, or

l o c a l  g o v e r n m e n t  e n t i t y ,  w h o  i n t e n d s  t o  s e l l  f i r e w o o d  m u s t  f i rst

o b t a i n  a c o m m e r c i a l  f i r e w o o d  s a l e s  p e r m i t  f r o m  t h e  C o m m i s s i o n e r .

(b) U p o n  r e q u e s t ,  the C o m m i s s i o n e r  may. i s s u e  a 

c o m m e r c i a l  f i r e w o o d  s a l e s  p e r m i t  to a p e r s o n  w h o  p r o v i d e s  the 

C o m m i s s i o n e r  w i t h  a d e q u a t e  p r o o f  o f  o w n e r s h i p  o f  t h e  f i r e w o o d  to 

be  sold. As u s e d  in t h i s  se c t i o n ,  " p r o o f  o f  o w n e r s h i p "  i n c l u d e s  

o n e  o r  m o r e  o f  t h e  f o l l o w i n g :

(1) A  p e r m i t ,  c o n t r a c t ,  o r  o t h e r  l e gal 

i n s t r u m e n t  i s s u e d  by. t h e  o w n e r  o f  t h e  l a n d  f r o m  w h i c h  the 

f i r e w o o d  w a s  h a r v e s t e d  t h a t  s p e c i f i e s

(A) the d a t e  o f  e x e c u t i o n  o f  t h e  legal 

i n s t r u m e n t  a n d  t h e  d a t e  o f  its t e r m i n a t i o n ,  i f  any;



(C) ea c h  l o c a t i o n ,  b y .l e g a l  d e s c r i p t i o n  

o r  l e g a l  a d d r e s s ,  f r o m  w h i c h  t h e  f i r e w o o d  w a s  h a r v e s t e d ;

(D) the e s t i m a t e d  a m o u n t ,  v o l u m e ,  and 

s p e c i e s  o f  t h e  f i r e w o o d  h a r v e s t e d  f r o m  e a c h  l o c a t i o n ; •a n d

. . (E) any. o t h e r  i n f o r m a t i o n  the

C o m m i s s i o n e r  d e e m s  n e c e s s a r y ,  to e s t a b l i s h  a d e q u a t e  p r o o f  of

o w n e r s h i p .  ' ~ ~ v;: '

(2) A b i l l  o f  s a l e  s h o w in g  o w n e r s h i p  o f  t h e  

f i r e w o o d  t h a t  s p e c i f i e s  •

(A) the d a t e  o f  e x e c u t i o n  o f  t h e  b i l l  

of sale; •• ......

(3) the n a m e  a n d  a d d r e s s  o f  t h e  p e r s o n

w h o  s o l d  t h e  f i r e w o o d  to t h e  c o m m e r c i a l  f i r e w o o d  s a l e  p e r m i t

a p p l i c a n t ;

(C) the n a m e  a n d  a d d r e s s  o f  the

c o m m e r c i a l  f i r e w o o d  s a l e  p e r m i t  a p p l i c a n t ;

(D) the a m o u n t ,  v o l u m e ,  a n d  s p e c i e s  of

the f i r e w o o d  t r a n s f e r r e d  b y . t h e  b i l l  o f  sale;

(E) the l o c a t i o n ,  by. l e g a l  d e s c r i p t i o n

or l e g a l  a d d r e s s ,  o f  t h e  p r o p e r t y ,  f r o m  w h i c h  t h e  f i r e w o o d  was

h a r v e s t e d .

(F) any. o t h e r  i n f o r m a t i o n  the

C o m m i s s i o n e r  d e e m s  n e c e s s a r y ,  to e s t a b l i s h  a d e q u a t e  p r o o f  of

o w n e r s h i p .



p e r s o n s  d e s i g n a t e d  in  A S  4 1 . 1 5 . 9 5 0 ( a )  s h a l l  h a v e  authority, to 

e n f o r c e  t h i s  s e c t i o n .

(d) T h e  C o m m i s s i o n e r  m a y .  a d o p t  r e g u l a t i o n s  to
/ •

i m p l e m e n t  a n d  e n f o r c e  th i s  s e c t i o n .  H o w e v e r ,  a d o p t i o n  of 

r e g u l a t i o n s  is n o t  a p r e r e q u i s i t e  t o  i m p l e m e n t a t i o n  and 

e n f o r c e m e n t  o f  t h e  r e q u i r e m e n t s  set f o r t h  in t h i s  sec t i o n .

(e) T h e  C o m m i s s i o n e r  m a y . i n c l u d e  i n  a commercial

f i r e w o o d  s a l e s  p e r m i t  t h e  terms a n d  c o n d i t i o n s  t h e  C o m m i s s i o n e r

d e e m s  n e c e s s a r y ,  t o  c a r r y ,  o u t  this s e c t i o n .  T h e  d u r a t i o n  of a 

c o m m e r c i a l  f i r e w o o d  s a l e s  p e r m i t  s h a l l  n o t  e x c e e d  o n e  year.

(f) A  p e r s o n  who s e l l s  f i r e w o o d  w i t h o u t  a valid 

c o m m e r c i a l  f i r e w o o d  s a l e s  permit, o r  w h o  f a i l s  to c o m p l y . w i t h  the 

p e r m i t ' s  t e r m s ,  o r  w h o  f a i l s  to c o m p l y  . w i t h  a r e g u l a t i o n  adopted 

u n d e r  t h i s  s e c t i o n ,  s h a l l  be l i a b l e  t o  t h e  s t a t e  in  a civil 

a c t i o n  f o r

(1) the r e a s o n a b l e  c o s t s  i n c u r r e d  by. the 

state i n  t h e  d e t e c t i o n ,  i n v e s t i g a t i o n ,  a n d  a t t e m p t e d  cor r e c t i o n  

of t h e  v i o l a t i o n ,  i n c l u d i n g  but n o t  l i m i t e d  t o  r e a s o n a b l e  court 

costs a n d  a t t o r n e y ! s  fees; and

(2) the gross p r o f i t s  r e a l i z e d  by. the

v i o l a t o r  f r o m  t h e  s a l e  o f  firewood m a d e  in v i o l a t i o n  o f  this

s e c t i o n ,  t h e  p e r m i t ,  o r  t h e  r e g u l a t i o n s ;



(g) T h e  s u perior c o u r t  h a s  j u r i s d i c t i o n  t o  enjoin 

a v i o l a t i o n  of  t h i s  s e c t i o n ,  a p e r m i t  i s s u e d  u n d e r  t h i s  section, 

or a r e g u l a t i o n  a d o p t e d  u n d e r  this s e c t i o n .  In a c t i o n s  brought 

u nder this- s e c t i o n ,  temporary, or p r e l i m i n a r y ,  r e l i e f  may. be 

o b t a i n e d  u p o n  a s h o w i n g  o f  imminent t h r e a t  o f  c o n t i n u e d  viola t i o n  

and p r o b a b l e  s u c c e s s  o n  the merits, w i t h o u t  t h e  n e c e s s i t y ,  of 

d e m o n s t r a t i n g  p h y s i c a l  irreparable h a r m .

(h) A  p e r s o n  who k n o w i n g l y . s e l l s  f i r e w o o d  without 

a v a l i d  c o m m e r c i a l  f i r e w o o d  sales p e r m i t ,  o r  w h o  knowingly, 

v i o l a t e s  a p e r m i t  t e r m  or a r e g u l a t i o n  a d o p t e d  u n d e r  this

s e c t i o n ,  is g u i l t y . o f  a c l a s s  B m i s d e m e a n o r .

* S e c t i o n  2. A S  41.15.170 is a m e n d e d  by. a d d i n g  a new 

p a r a g r a p h  t o  read:

(5) " f i r e w o o d "  m e a n s  n a t u r a l  lo g s  o r  portions

t h e r e o f  s u i t a b l e  for u s e  as a solid f u e l  w i t h  p r o c e s s i n g  limited

to c u t t i n g  t o  l e n g t h  an^ splitting.




