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Slatfka Ibtate legislature

FEB 2 2 ﬁ 88
SENATOR 2957 SHELDON JACKSON STREET
ARLISS STURGULEWSKI ANCHORAGE. ALASKA 99508
i o
Member, Senate Resource! Committee UN EAPU OA II_DAOSXKVA 00811
FEB 2 2 m (90.7)465-3818
Senate
MEMORANDUM 19 February 1988
TO: Senator Jalmar Kerttula
Chairman, Senate Judi®4"Hry=€o}ramittee
FROM: Senator Arlisg"Sturgulewski
RE: Senate Bill 35" "Aru-Aet relating to aibitration of
medical malpractice claims."”
I would appreciate your scheduling Senate Bill 351 - "An Act
relating to arbitration of medical malpractice claims" for a
hearing before the Senate Judiciary Committee. This

legislation is designed to make it more clear that of the
arbitration agreements that patients sign with doctors and
with hospitals, only the agreement signed with a hospital
needs to be re-executed each time a patient enters a hospital.

Hospitals wish to have this clarified so that they are not
obliged to perform the paperwork necessary to re-execute an
agreement between a patient and a d".stor when a patient enters
the hospital.

I am attaching a sample of the documents used for arbitration
agreements, a copy of the current statute governing medical
arbitration, and a letter of support for this bill from the
Health Association of Alaska. I am also attaching a letter
from Janet K. Temple, a Soldotna attorney who made the
original bill request, outlining the concerns of some
physicians in the Soldotna area.

Jay Livey, Legislative Liaison for the Department of Health &
Social Services says this bill is not applicable to that
department. There is a zero fiscal note from the Department
of Law attached.

Please call me or Melissa Fouse of my staff at 465-3818 if you
have any questions.



Introduced 1/18/88 5-1508A
Referred: Health, Education and Social Services
and Judiciarv

1 IN THE SENATE BY STURGULEWSKI
2 SENATE BILL NO. 351

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to arbitration of medical malprac-
7 tice claims."”

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 09.55.535(e) is amended to lead:

10 (e) An agreement to arbitrate between a patient and a hospital
11 must be reexecuted each time a person is admitted to a hospital. The
12 agreement may be extended by written agreement of all parties to apply
13 to care after hospitalization. A person receiving outpatient care
14 from a hospital or clinic or a member of a health maintenance orga-
15 nization may execute an agreement with the hospital which provides for
16 continuation of the agreement for a continuing program of treatment or
17 during continued membership.
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JANET K. TEMPEL
Attorney at Law
P.0O. Box 2073
Soldotna, Alaska 99669
Telephone (907) 262-4604

January 27, 1988

Senator Arliss Sturgulewski
2957 Sheldon Jackson
Anchorage, Alaska 99508

Dear Senator Sturgulewski:

On behalf of Marcus C. Deede, M.D., I previously requested that
AS 09.55.535(e) be amended so as to clarify that this particular
provision applied only to an arbitration agreement between a
patient and a hospital, and not to an agreement between a patient
and a physician.

There are at least two physicians in the Soldotna area who have
been routinely using patient/physician arbitration agreements for
a considerable period of time. Routinely, the patients sign the
agreements at the doctor®"s offices during their initial visits.
The agreements are then in effect until revoked by the patients,
under the guidelines set out 1in the statute.

As long as the patients are not hospitalized, there would be no
controversy concerning the interpretation of AS 09.55.535(e).
However, if patients are hospitalized, the statute as written 1is
unclear whether the requirement to re-execute an arbitration
agreement 1is solely applied to patient/hospital agreements (which
seems to be the intent) or whether it also applies to
patient/physician agreements.

Since most people are rarely hospitalized, it is logical and
desirable to require a new patient/hospital agreement on each
admittance, if the hospital is using the agreements. A
previously signed agreement between a patient and a physician,
however, contemplates that all future care provided by the
physician, including hospitalizations, would be governed by the
existing agreement. Having to present a new agreement on each
hospitalization, therefore, 1is not only confusing to the patient,
but generates unnecessary paperwork and expense, and requires
administrative personnel from the doctor®s office (or the
hospital) to take additional time to re-explain the agreement and
obtain new signatures.



Senator Arliss Sturgulewski
January 27, 1988
Page Two

As I indicated to you 1in a prior letter dated May 5, 1987, it
appears that MICA, as well as the Attorney General®"s Office 1is of
the understanding that the legislative intent was to have
subsection (e) apply only to patient/hospital agreements, and not
to patient/physician agreements. (Copy enclosed for vyour
information.) Based on this, the local physicians have not been
having their patients with existing arbitration agreements
execute new agreements on admission to the hospital. The local
physicians are concerned, however, that the existing language 1in
subsection (e) leaves a loophole if a oatient later attempts to

void the agreement.

I hope this letter will be of assistance you. please lee me
know i1f 1 can assist further. Thank you for your —consideration

and assistance in this matter.

Yours truly,

Ja
Attorney at Law

JKT/rmc
CcC: Marcus C. Deede, M.D.

Michael Lockwood, Administrator
Central Peninsula General Hospital
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§09.55.530

professional liability or malpractice insur-
ance. 7 ALR4th 1238.

Civil liability for physical measures
undertaken in connection wtth treatment
of mentally disordered patient, 8 ALR4th
464,

Administering or prescribing birth
control pills or devices. 9 ALR4th 372.

Recovery, and measure and element of
damages, in action against dentist for
breach of contract to achieve particular
result or cure. 11 ALRA4th 748.

Validity of statute establishing contin-
gent fee scale for attorneys representing
parties in medical malpractice actions. 12
ALR4th 23,

Physicians liability for causing patient
g% 9become addicted to drugs, 16 ALR4th

Applicability of doctrine of strict liabil-
ity in tort to Injury resulting from X-ray

What constitutes  physician-patient
relationship for malpractice purposes. 17
ALR-lth 132,

Regulation of practice of acupuncture.
17 ALR4th 964.

Liability of doctor, psychiatrist, or psy-
chologist for failing to lake steps to
prevent patient's suicide. 17 ALR4th 1128,

Liability of mental care facility for
suicide of patient or former patient. 19
ALR4th 7.

Liability of hospital, physician, or other
individual medical practitioner for injury
or death resulting from blood transfusion.
20 ALF.4th 136.

Instrument breaking in course of sur-
gery or treatment. 20 ALR4th 1179.

When does cause of action accrue for
medical malpractice claim under Civil
Rights Act of 1871 (42 L’.S.C. 5 19831 52
ALR Fed. 780.

radiation. 16 ALR4tli 1300.

Sec. 09.55.530. Declaration of purpose. The legislature considers
that there is a need in Alaska to codify the law with regard to medical
liability in order to establish that the law in Alaska in this regard is
the same as elsewhere. (8 1ch <I9SLA 1967)

Sec. 09.55.535. Voluntary arbitration, (@) A patient and any
health care provider may execute an agreement to submit to arbi-
tration any dispute, controversy, or issue arising out of care or
treatment by the health care provider during the period that the
agreement is in force or that has already arisen between the parties.
Execution of an agreement under this subsection by a patient may not
be made a prerequisite to receipt ofcare or treatment by the health care
provider.

(b) An agreement to arbitrate executed before care or treatment is
provided shall clearly provide in bold print on the face of the agreement
that execution of the agreement by the patient is not a prerequisite to
receiving care or treatment. If this subsection is not complied with by
the health care provider, the agreement to arbitrate is void. The form
to be used shall be approved in advance by the attorney general of the
state to assure it fairly informs both parties to the agreement and
properly protects their interests.

() The agreement shall provide that the person receiving health
care may revoke the agreement within 30 days after execution by
notifying the health care provider in writing. The period for revocation
shall be tolled during any period that the person receiving health care
is physically unable to execute a revocation. The health care provider
may not revoke the agreement after its execution.
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S 09.55.535 A laska Statutes $ 09.55.535

(d) An arbitration agreement entered into by the parents or legal
guardian of a minor person receiving health care is binding upon the
minor person.

(e) An agreement to arbitrate must be reexecuted each time a person
is admitted to a hospital. The agreement may be extended by written
agreement of all parties to apply to care after hospitalization. A person
receiving outpatient care from a hospital or clinic or a member of a
health maintenance organization may execute an agreement with the
hospital which provides for continuation of the agreement for a
continuing program of treatment or during continued membership.

() Upon the Filing of a malpractice claim which is subject to an
agreement to arbitrate, the claim shall be submitted to an arbitration
board. The arbitration board shall consist of three arbitrators: one
arbitrator designated by the claimant or claimants, one arbitrator
designated by the health care provider or providers against whom the
claim is made, and a third arbitrator designated by mutual agreement
who shall serve as chairperson of the board. If the parties cannot agree
on the third person, the court will provide a choice of three or more
persons who might serve as chairperson of the arbitration board, which
shall be from a list of qualified arbitrators furnished by the attorney
general. Claimant or claimants together and health care provider or
providers together may each strike one or more names so that after
each side has done so at least one name remains, providing a basis for
the Final selection by the court.

() The attorney general shall prepare a list of persons consisting of
lawyers or other persons qualified to serve as chairperson of an arbi-
tration board. They shall be selected on basis of their technical exper-
tise, judicial temperament, and capability of impartially acting on
mr. -ractice claims. The attorney general shall submit a list of at least
thr-_. names whenever requested to do so by the court along with
detailed biographical information on each person listed.

(h) Each member of the arbitration board shall receive reasonable
compensation to be paid by the court based on the extent and duration
of services rendered. The court shall pay the costs of expert witnesses
called by the board and the costs of expert witnesses called by the
parties to the arbitration up to a maximum of three witnesses for each
side and S150 per day for each expert witness.

(i) The arbitration board may appoint an expert advisory panel, with
the powers of the expert advisory panel under AS 09.55.536, to advise
the board on the medical facts of the case.

() The court shall specify the shortest practical deadline for comple-
tion of the work of the arbitration board, taking into account all the
circumstances and the nature of the case.

(k) The provisions of the Uniform Arbitration Act, AS 09.43.010 —
09.43.180, apply to arbitrations under this section if they do not conflict
with the provisions of this section; arbitrations under this section shall

300



$0955560 Alaska Statutes Supplement $0955570

seek abrogation and the death benefit paid under life insurance, is
admissible after the fact finder has rendered an award. The court may
take into account the value of claimant’s rights to coverage exhausted
or depleted by payment of these collateral benefits by adding back a
reasonable estimate of their probable value, or by earmarking and
holding for possible periodic payment under (a) of this section that
amount of the award that would otherwise have been deducted, to see
if the impairment of claimant’s rights actually takes place in the
future. <8 35 ch 1012 SLA 1976)

Editor's notes. — Th:s section is set
out above to correct a minor error in tlie
main pamphlet.

Sec. 09.55.560. Definitions. In AS 09.55.530 — 09.55.560

(D "health care provider” means an audiologist licensed under AS
08.11; a chiropractor licensed under AS 08.20; a dental hygienist li-
censed under AS 08.32; a dentist licensed under AS 08.36; a nurse
licensed under AS 08.68; a dispensing optician licensed under AS
08.71; a naturopath licensed under AS 08.45; an optometrist licensed
under AS 08.72; a pharmacist licensed under AS 08.80; a physical
therapist or occupational therapist licensed under AS 08.84; a physi-
cian licensed under AS 08.64; a podiatrist; a psychologist and a psy-
chological associate licensed under AS 08.86; and a hospital as defined
in AS 18.20.130, including a govemmentally owned or operated hospi-
tal; a corporate entity covered under AS 21.88.050(b)(ll); and an em-
ployee of a health care provider acting within the course and scope of
employment;

(@) "board” means an arbitration board established under AS
09.55.535;

(3 "panel” means an expert advisory panel established under AS
09.55.536. (8 37 ch 102 SLA 1976; am § 24 ch 177 SLA 1978; am § 6
ch 56 SLA 1986; am § 9 ch 131 SLA 1986; S 26 ch 2 FSSLA 1987)

Effect of amendments. — The first beginning of paragraph (1) inserted "an
1986 amendment in paragraph (1) in- audiologist licensed under AS 08.11."
serted "a naturopath licensed under AS The 1987 amendment, effective Janu-
08.45." ary 1, 1988, inserted "or occupational

The second 1986 amendment near the therapist" in paragraph ().
Article 6. Actions by or Against Deceased Persons.

Sec. 09.55.570. All causes of action survive.
NOTES TO DECISIONS

Cited in GoodIntaw v. S.ate, Dep't of 2929 (File No. S-279). 698 P.2d 1190
Health & Social Servs.. Sup. Ct. Op. No.  (1985).

96
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* “PLEASE READ THIS DOCUMENT CAREFULLY**

ARBITRATION AGREEMENT
FOR
PHYSICIANS AND PATIENTS

1. EXECUTION OF THIS AGREEMENT 1S MOT A PRERE
FOR YOU/ THE PATIENT, TO RECEIVE MEDICAL CARE OR TREATMENT.

2. The attending physician will provideamedic
and services to the patient to the best of his skill or knowiedga
which medical care in the light of circumstances is pssible and
practical. The patient will cooperate fully with the attend
physician by obtaining such medications as are prescribed, b
following the instruments or the attending physician, by adh€nr.e
to such treatment regimen or course of action as may be"set """ =v
and by paying all fees and charges in full as billed or as prc-
vided by prior special arrangement.

3. In the event that any malpractice claim or other
dispuie, controversy or issue may arise out of the rendition of
care or treatment by the undersigned physician, during the period
that this Agreement is in force, it is hereby agreed that such wi
be submitted to an arbitration board selected and governed by rul:
as hereinafter provided.

4. This arbitration agreement may be revoked by the
person receiving the rendition of care or treatment within thirty
(30) days after the execution of this Agreement by notifying the
undersigned physician in writing. The thirty (30) day perrcc of
revocation is extended by any period that you are physically unab)
to execute a revocation. The physician is not entitled to revoke
this Agreement.

5. The arbitration board shall consist of three arbi—
trators: One designated by the physician; one designated by the
party claiming malpractice by the physician; one to be selected
by mutual agreement between the physician and the party claiming
malpractice. If mutual agreement on the third arbitrator cannot
be reached, the Superior Court in the district in which the cocta:
is a resident, pursuant to A.S. 09.55.535(f), shall provide a
choice of three or more persons who might serve. The party claim-
ing malpractice and the physician may each alternatively strike
one or more names until one remains, thereby providing a basis
for final selection by <he court. The third arbitrator selected
pursuant to this procedure shall serve as the chairman of the
arbitration board.

6. The provisions of the Uniform Arbitration Act as
contained in A.S. 09.43.010 -.180, and A.S. 09.55.535, shall a:
to arbitration pursuant to this agreement, if not in conflic
with specific provisions of this agreement. The arbitration
board shall render its decision in accordance with the laws ano
legal precedence of the State of Alaska. Discovery shall be
afforded to the parties pursuant to the Alaska Rules of Civi
Procedure and the hearing shall be conducted according to the
Rules of Evidence as they are applied by the courts of Alaska.
A.S. 09.55.540 -.540 and .554 -.560 and A.S. 09.65. 090 shall
apply to the arbitration procedure in addition to the other
legal precedence, Rules of Civil Procedure and Rules of End er.ee
of the State of Alaska.

7. The undersigned parties hereby acknowledge
they have read the foregoing arbitration agreement and ur.dersta;
the Drovisions contained therein.



8. This agreement is to remain in full force
disputes, controversies, issues, or claims by the undersigned
parties relating to care or treatment for the foregoing:

9. Wherever used, the term "physician" include
physician and all employees, agents and associates of the physic

This agreement terminates when the above-described care and tree
nent has been completed or on the day o f
19_  , whichever occurs first.

DATED this day of , 19

PHYSICIAN t

This form is hereby approved by the Office of che
Attorney General for the State of Alaska:

DATED this © day of , 19p ?.

OFFICE OF THE ATTORNEY GENERAL

By



* “PLEASE PEAD THIS DOCUMENT CAREFULLY**

ARBITRATION AGREEMENT
FOR
HOSPITALS OR CLINICS AND PATIENTS

1. EXECUTION OF THIS AGREEMENT IS NOT A PREREQUISITE
FOR YOU, THE PATIENT, TO RECEIVE MEDICAL CARE OR TREATMENT. THIS
AGREEMENT MUST BE RE-EXECUTED EACH TIME YOU ARE ADMITTED TO THE
HOSPITAL.

2. The health care provider will provide medical care
and services to the patient to the best of his skill and knowledg
which medical care in the light of circumstances 1is possible and
practical. The patient will cooperate fully with the health care
provider by obtaining such medications as are prescribed, by
following the instructions of the health care provider, by adheri
to such treatment regimen or course of action as may be set forth
and by paying all fees and charges in full as billed or as pro—
vided by prior special arrangement.

3. In the event that any malpractice claim or other
dispute, controversy or issue may arise out of the rendition of
care or treatment by the undersigned health care provider, during
the period that this agreement is in force, it is hereby agreed
that such will be submitted to an arbitration board selected and
governed by rules as hereinafter provided.

4. This arbitration agreement may be revoked by the
person receiving the rendition of care or treatment within thirty
(30) days after the execution of this agreement by notifying the
undersigned health care provider in writing. The thirty (30) day
period of revocation is extended by any period that you are physi:
cally unable to execute a revocation. The healthcare provider is
not entitled to revoke this agreement.

5. The arbitration board shall consist of three arbi—
trators: One designated by the health care provider; one desig—
nated by the party claiming malpractice by the health care pro—
vider; one to be selected by mutual agreement between the health
care provider and the party claiming malpractice. If mutual
agreement on the third arbitrator cannot be reached, the Superior
Court in the district in which the health care provider is situate
pursuant to A.S. 09.55.535(f), shall provide a choice of three
or more persons who might serve. The party claiming malpractice
and the health care provider may each alternatively strike one or
more names until one remains, thereby providing a basis for
final selection by the court. The third arbitrator selected pur—
suant to this procedure shall serve as the chairman of the
arbitration board.

6. The provisions of the Uniform Arbitration Act as
contained in A.S. 09.43.010 -.180, and A.S. 09.55.535, shall
apply to arbitration pursuant to this agreement, if not in con-—
flict with specifi provisions of this agreement. The arbitratio:
board shall re.ider .ts decision in accordance with the laws and
legal precedence of the State of Alaska. Discovery shall be
afforded to the parties pursuant to the Alaska Rules of Civil
Procedure and the hearing shall be conducted according to the
Rules of Evidence as they are applied by the courts of Alaska.
A.S. 09 .55. 540 -.548 and .554 -.560 and*"A.S. 09.65.090 shall
apply to the arbitration procedure in addition to the other laws,
legal precedence, Rules of Civil Procedure and Rules of Evidence

| of the State of Alaska.
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7. The undersigned parties hereby acknowledge
have read the foregoing arbitration agreement and understand the
provisions contained therein.

8. This agreement is to remain in force for a
putes, controversies, 1issues, or claims by the undersigned parties
relating to care or treatment for the following:

9. The term "fealth care provider"” includes tt
or clinic and all agents, employees, servants, officers and direc—
tors of the hospital or clinic and physicians employed by or asso—
ciated with the hospital or clinic.

This agreement terminates when the above-described care or treat—

ment has been completed or on the day of ,
19 , Whichever occurs first.
DATED this day of 19
PATIENT

HEA1QH CARE PROVIDER
This agreement is extended to apply to outpatient care
for the treatment described in paragraph 8 of this agreement.

DATED this day of 19

PATIENT

HEALTH CARE PROVIDER

This form is hereby approved by the Office of the
Attorney General for the State of Alaska.

DATED this dtzL day of , 19 T?
OFFICE OF THE ATTORNEY GENERAL®

by
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Chairman-Elect
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. ineral Hospital
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Secretary/Treasurer
C. Koith Campbell
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Sitka Community Hospital
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Jan Trettner

Seward General Hospital

Government Institutions
Representative

Frank Sutton

MI. Edgecumbe Hospital

Sitka

Outpatient Facilities
Representative

Avis Hayden

Alaska Treatment Center

Anchorage

Executive Director
Harlan R. Knudson

OGIGclQn

319 Seward St., Juneau, Alaska 99801 e (907) 586-1790

REPRESENTING AQUTE, LONG TERMAND QUTPATIENT FCILITIES

January 2?7, 1987

Memo To: Senator Arliss Sturgulewski
From: Harlan R. Knudson
Executive Director

Health Association of Alaska

Subject: Support - SB 351, Amending Arbitration Act

The Health Association of Alaska has reviewed and
supports SB 351, amending the arbitration act to require that
the arbitration agreement between the patient and the hospital

be re-executed at each admission.

# # #
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' CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SB 351 .

This bill amends AS 09.55.535(e) by providing that the
requirement of subsection (e), that a voluntary agreement to arbitrate
must be reexecuted each time a person is admitted to a hospital, applies

only to agreements between a patient and a hospital. The voluntary
art itration statute otherwise applies to any health care provider-.
Because this bill deals with patients and hospitals, it will not have a

fiscal impact on the Department of Law.





