


LEGISLATIVE AFFAIRS A GENCY

M E M O R A N D U M  A p r i l  15,  1987
SUBJECT: D r a f t  CSSB 3 0 ( J u d ) ,  r e l a t i n g  t o  t e r m i n a t i o n  o f  t h e  p a r e n t a l  r i g h t s  o f  c e r t a i n  s e x u a l  o f f e n d e r sTO:FROM: S e n a t o r  J a l m a r  K e r t t u l aG e o r g e  U t e r m o h l g ^ ^  L e g i s l a t i v e  C o u n s e l
The d r a f t  CSSB 3 0 ( J u d )  c o n t a i n s  amendments a d d i n g  s e x u a l  a s s a u l t  and s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f o u r t h  d e g r e e  t o  t h e  l i s t  o f  g r o u n d s  on w h i c h  p a r e n t a l  r i g h t s  may b e  t e r ­m i n a t e d  and p r o v i d i n g  f o r  i n h e r i t a n c e  r i g h t s  u n l e s s  a c o u r t  t e r m i n a t e s  i n h e r i t a n c e  r i g h t s .The d r a f t  c o m m i t t e e  s u b s t i t u t e  d o e s  n o t  a d d r e s s  t h e  i s s u e  o f  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  SB 3 0 .  A t  t h i s  t i m e  i t  i s  n o t  c l e a r  t o  w h a t  e x t e n t  t h e  b i l l  s h o u l d  a p p l y  r e t r o s p e c t i v e l y .  The D e p a r t m e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  h a s  r e q u e s t e d  t h a t  I  c o n t a c t  Andy H a r r i n g t o n  w i t h  A l a s k a  L e g a l  S e r v i c e s  i n  F a i r b a n k s  f o r  i n f o r m a t i o n  on t h i s  i s s u e .  I  w i l l  c o n t a c t  M r .  H a r r i n g t o n  t o  o b t a i n  h i s  s u g g e s t i o n s .  However t h e  r e t r o ­s p e c t i v e  a p p l i c a t i o n  o f  c i v i l  l a w s  may be c h a l l e n g e d  b y  t h o s e  p e r s o n s  whose  r i g h t s  a r e  a f f e c t e d  b y  t h e  c h a n g e  i n  t h e  l a w .  I t  i s  p o s s i b l e  t h a t  t h e  c o u r t s  may s t r i k e  down t h e  r e t r o s p e c t i v e  a s p e c t  o f  SB 30 i f  i t  a d v e r s e l y  a f f e c t s  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  a  p e r s o n  s u b j e c t  t o  t h e  b i l l .As s o o n  a s  I  r e c e i v e  t h e  n e c e s s a r y  i n f o r m a t i o n  f r o m  M r .  H a r r i n g t o n  and c o n d u c t  p r e l i m i n a r y  l e g a l  r e s e a r c h  i n t o  r e t r o ­s p e c t i v e  a p p l i c a t i o n  o f  c i v i l  l a w s ,  I  w i l l  p r e p a r e  t h e  n e c e s s a r y  amendment t o  a c h i e v e  r e t r o a c t i v i t y  o r  a  memorandum d i s c u s s i n g  why r e t r o a c t i v i t y  I s  n o t  a p p r o p r i a t e .G U : mkr ml 1/024E n c l o s u r e
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IN  THE SENATE BY THE J U D I C I A R Y  COMMITTEECS FOR SENATE B I L L  NO. 30 ( J u d i c i a r y )IN THE LEGISLATURE OF THE STATE OF ALASKA FIFTEENTH LE G ISL A TU R E  -  F I R S T  S E S S IO NA B I L LF o r  an A c t  e n t i t l e d :  "A n A c t  r e l a t i n g  t o  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  o fp e r p e t r a t o r s  o f  c e r t a i n  s e x u a l  o f f e n s e s . "BE I T  ENACTED BY THE LEGIS LATURE OF THE STATE OF ALASKA:*  S e c t i o n  1. AS 2 5 . 2 3 . 0 3 0 ( b )  i s  amended t o  r e a d :(b) I f  t h e  c o u r t  f i n d s  i n  t h e  i n t e r e s t  o f  s u b s t a n t i a l  j u s t i c e ,  u n d e r  AS 2 2 . 1 0 , 0 4 0 ,  t h a t  t h e  a d o p t i o n  p r o c e e d i n g  [MATTER] s h o u l d  be h e a r d  i n  a n o t h e r  j u d i c i a l  d i s t r i c t ,  t h e  c o u r t  may t r a n s f e r ,  s t a y  o r  d i s m i s s  t h e  p r o c e e d i n g  i n  w h o l e  o r  i n  p a r t  on [ANY] c o n d i t i o n s  t h a t  a r e  j u s t .*  S e c .  2 .  AS 2 5 . 2 3 . 0 3 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :(c )  P r o c e e d i n g s  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on t h e  g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  s h a l l  be  b r o u g h t  i n  t h e  s u p e r i o r  c o u r t  f o r  t h e  d i s t r i c t  i n  w h i c h  t h e  c h i l d  t h a t  i s  t h e  s u b j e c t  o f  t h e  a c t i o n  r e s i d e s .*  S e c .  3 .  AS 2 5 . 2 3 . 0 5 0 ( a )  i s  amended t o  r e a d :i(a) C o n s e n t  t o  a d o p t i o n  i s  n o t  r e q u i r e d  o f(1) f o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  a p a r e n t  who h a s  a b a n ­do ned a c h i l d  f o r  a p e r i o d  o f  a t  l e a s t  [NOT LE S S  THAN] s i x  m o n t h s ;(2) a p a r e n t  o f  a c h i l d  i n  t h e  c u s t o d y  o f  a n o t h e r ,  i f  t h e  p a r e n t  f o r  a p e r i o d  o f  a t  l e a s t  one y e a r  h a s  f a i l e d  s i g n i f i c a n t l y  w i t h o u t  j u s t i f i a b l e  c a u s e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  i n d i g e n c y ,(A) t o  c o m m u n i c a t e  m e a n i n g f u l l y  w i t h  t h e  c h i l d ,  o r(B) t o  p r o v i d e  f o r  t h e  c a r e  and s u p p o r t  o£ t h e  c h i l da s  r e q u i r e d  by  law  o r  j u d i c i a l  d e c r e e ;- 1 -  CSSB 3 0 ( J u d )
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(3) t h e  f a t h e r  o f  a m i n e r  i f  t h e  f a t h e r ' s  c o n s e n t  i s  n o t  r e q u i r e d  by  AS 2 5 . 2 3 . 0 4 0 ( a ) ( 2 ) ;(4) a p a r e n t  who h a s  r e l i n q u i s h e d  t h e  r i g h t  t o  c o n s e n tu n d e r  AS 2 5 . 2 3 . 1 8 0 ;(5) a p a r e n t  whose p a r e n t a l  r i g h t s  h a v e  b e e n  t e r m i n a t e d  by o r d e r  o f  t h e  c o u r t  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c ) (3) o r  AS 4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ;(6) a p a r e n t  j u d i c i a l l y  d e c l a r e d  i n c o m p e t e n t  o r  m e n t a l l y  d e f e c t i v e  i f  t h e  c o u r t  d i s p e n s e s  w i t h  t h e  p a r e n t ' s  c o n s e n t ;(7) a [ANY] p a r e n t  o f  t h e  p e r s o n  t o  be  a d o p t e d ,  i f  t h ep e r s o n  i s  19 o r  more y e a r s  o f  a g e ,  and t h e  c o u r t  d i s p e n s e s  w i t h  t h e  c o n s e n t  o f  t h e  p a r e n t ;(8) a [.ANY] g u a r d i a n  o r  c u s t o d i a n  s p e c i f i e d  i n  AS 2 5 . 2 3 . -  0 4 0 ( a ) ( 3 )  o r  (4) who h a s  f a i l e d  t o  r e s p o n d  i n  w r i t i n g  t o  a r e q u e s t  f o rc o n s e n t  f o r  a p e r i o d  o f  60 d a y s  o r  w ho,  a f t e r  e x a m i n a t i o n  o f  t h eg u a r d i a n ' s  o r  c u s t o d i a n ' s  w r i t t e n  r e a s o n s  f o r  w i t h h o l d i n g  c o n s e n t ,  i s  f o u n d  b y  t h e  c o u r t  t o  b e  w i t h h o l d i n g  c o n s e n t  u n r e a s o n a b l y ;  o r(9) t h e  s p o u s e  o f  t h e  p e r s o n  t o  be  a d o p t e d ,  i f  t h e  r e q u i r e ­m ent o f  c o n s e n t  t o  t h e  a d o p t i o n  i s  w a i v e d  by t h e  c o u r t  b y  r e a s o n  o f  p r o l o n g e d  u n e x p l a i n e d  a b s e n c e ,  u n a v a i l a b i l i t y ,  i n c a p a c i t y ,  o r  c i r c u m ­s t a n c e s  c o n s t i t u t i n g  an u n r e a s o n a b l e  w i t h h o l d i n g  o f  c o n s e n t .I*  S e c .  4 .  AS 2 5 . 2 3 . 1 3 0  i s  amended b y  a d d i n g  new s u b s e c t i o n s  t o  r e a d :(d) E x c e p t  a s  p r o v i d e d  i n  (e) o f  t h i s  s e c t i o n ,  a  d e c r e e  t e r ­m i n a t i n g  p a r e n t a l  r i g h t s  on th e  g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  v o i d s  a l l  l e g a l  r e l a t i o n s h i p s  b e t w e e n  t h e  c h i l d  and t h e  b i o l o g i c a l  p a r e n t  so  t h a t  t h e  c h i l d  i s  a s t r a n g e r  t o  t h e  b i o l o g i c a l  p a r e n t  and t o  r e l a t i v e s  o f  t h e  b i o l o g i c a l  p a r e n t  f o r  a l l  p u r p o s e s ,  i n c l u d i n g  i n t e r ­p r e t a t i o n  o f  d o c u m e n t s  e x e c u t e d  b e f o r e  o r  a f t e r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  t h a t  do n o t  i n c l u d e  t h e  c h i l d  by name o r  by a d e s c r i p ­t i o n  n o t  b a s e d  on a p a r e n t a l  or  b l o o d  r e l a t i o n s h i p .
C S S B  3 0 ( Jud) -2-
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(e) I n h e r i t a n c e  r i g h t s  b e t w e e n  a c h i l d  and a b i o l o g i c a l  p a r e n t  a r e  n o t  v o i d e d  by a d e c r e e  t e r m i n a t i n g  p a r e n t a l  r i g h t s  on t h e  g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  u n l e s s  t h e  d e c r e e  s p e c i f i c a l l y  p r o v i d e s  f o r  t h e  t e r m i n a t i o n  o f  i n h e r i t a n c e  r i g h t s .*  S e c .  5 .  AS 2 5 . 2 3 .  140 i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :(c) S u b j e c t  t o  t h e  d i s p o s i t i o n  o f  an a p p e a l ,  one y e a r  a f t e r  a d e c r e e  i s  i s s u e d  t e r m i n a t i n g  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 ) ,  t h e  o r d e r  may n o t  b e  c h a l l e n g e d  on a n y  g r o u n d ,  i n c l u d i n g  f r a u d ,  m i s r e p r e s e n t a t i o n ,  f a i l u r e  t o  g i v e  n o t i c e ,  o r  l a c k  o f  j u r i s d i c t i o n  o f  t h e  p a r t i e s  o r  o f  t h e  s u b j e c t  m a t t e r .*  S e c .  6 .  AS 2 5 . 2 3 . 1 5 0 ( b )  i s  amended t o  r e a d :
/ •*(b) The p a p e r s  and r e c o r d s  r e l a t i n g  t o  an a d o p t i o n  o r  a t e r m i n a ­t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  t h a t  a r e  a p a r t  o f  t h e  p e r m a n e n t  r e c o r d  o f  a c o u r t  a r e  s u b j e c t  t o  i n s p e c t i o n  o n l y  upon c o n s e n t  o f  t h e  c o u r t .  The p a p e r s  and r e c o r d s  r e l a t i n g  t o  an a d o p t i o n  o r  a t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  on f i l e  w i t h  t h e  d e p a r t m e n t ,  an a g e n c y ,  o r  an  i n d i v i d u a l  a r e  s u b j e c t  t o  i n ­s p e c t i o n  o n l y  w i t h  c o n s e n t  o f  a l l  i n t e r e s t e d  p e r s o n s  o r  by  o r d e r  o f  a c o u r t  f o r  g o o d  c a u s e  show n. E x c e p t  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  a d o p ­t i o n  r e c o r d s  o f  t h e  B u r e a u  o f  V i t a l  S t a t i s t i c s  a r e  s u b j e c t  t o  i n -Is p e c t i o n  u n d e r  t h e  p r o v i s i o n s  o f  AS 1 8 . 5 0 .*  S e c .  7 .  AS 2 5 . 2 3 . 1 5 0 ( c )  i s  amended t o  r e a d :( c)  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  l a w ,  o r  a s  a u t h o r i z e d  i n  w r i t i n g  by t h e  a d o p t e d  c h i l d ,  i f  14 o r  more y e a r s  o f  a g e ,  o r  by  t h ea d o p t i v e  p a r e n t ,  o r  upon o r d e r  o f  t h e  c o u r t  f o r  g ood c a u s e  shown, ap e r s o n  may n o t  d i s c l o s e  t h e  i d e n t i t y  o r  a d d r e s s  o f  [EITHER] an a d o p ­t i v e  p a r e n t ^  [OR] an a d o p t e d  c h i l d , o r  a p a r t y  t o  a p r o c e e d i n g  f o r  th e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . -  1 8 0 ( c ) ( 3 ) .
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*  S e c .  8 .  AS 2 5 . 2 3 . 1 5 0 ( d )  i s  amended t o  r e a d :(d) The c o u r t  may o r d e r  t h e  d i s c l o s u r e  o f  a  n a t u r a l  p a r e n t ' si d e n t i t y  o r  a d d r e s s  o n l y  i f(1) t h e  c o u r t  mak es  an  . x p r e s s  f i n d i n g  t h a t  t h e  d i s c l o s u r ei s  r e q u i r e d  b e c a u s e  o f  a m e d i c a l  n e c e s s i t y  o r  o t h e r  e x t r a o r d i n a r yc i r c u m s t a n c e ;  and(2) t h e  n a t u r a l  p a r e n t  u n l e s s  t h e  p a r e n t ' s  p a r e n t a l  r i g h t s  h a v e  b e e n  t e r m i n a t e d  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  , t h e  [ADOPTED] c h i l d ,  and t h e  a d o p t i v e  p a r e n t s  a r e  a f f o r d e d  p r o p e r  n o t i c e  and a h e a r i n g ;  t h e  c o u r t  may w a i v e  t h e  h e a r i n g  an d  n o t i c e  r e q u i r e m e n t  i f  i t  f i n d s  t h e r e  i s  a m e d i c a l  n e c e s s i t y  t h a t  p o s e s  an i m m e d i a t e  r i s k  t o  l i f e .*  S e c .  9 .  AS 2 5 . 2 3 . 1 7 0  i s  amended t o  r e a d :S e c .  2 5 . 2 3 . 1 7 0 .  A P P L IC A T IO N S  FOR BIRTH C E R T I F I C A T E S .  W i t h i n  30 d a y s  a f t e r  an a d o p t i o n  d e c r e e  b e c o m e s  f i n a l ,  t h e  c l e r k  o f  t h e  c o u r t  s h a l l ,  i f  r e q u e s t e d  by  t h e  a d o p t i v e  p a r e n t s ,  p r e p a r e  an  a p p l i c a t i o n  f o r  a b i r t h  c e r t i f i c a t e  i n  t h e  name o f  t h e  a d o p t e d  p e r s o n . Upon i s s u i n g  a d e c r e e  t e r m i n a t i n g  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  t h e  c o u r t  may o r d e r  t h e  p r e p a r a t i o n  o f  an a p p l i c a ­t i o n  f o r  a b i r t h  c e r t i f i c a t e  i n  t h e  name o f  t h e  c h i l d  w i t h o u t  r e f e r -fe n c e  t o  t h e  p a r e n t  whose  p a r e n t a l  r i g h t s  h a v e  b e e n  t e r m i n a t e d .  The c l e r k  o f  t h e  c o u r t  s h a l l  [AND] f o r w a r d  t h e  a p p l i c a t i o n(1) f o r  a p e r s o n  b o r n  i n  t h e  U n i t e d  S t a t e s ,  t o  t h e  a p p r o ­p r i a t e  v i t a l  s t a t i s t i c s  o f f i c e  o f  t h e  p l a c e ,  i f  know n , where th e  a d o p t e d  p e r s o n  was b o r n  and a c o p y  o f  t h e  d e c r e e  t o  t h e  d e p a r t m e n t  f o r  s t a t i s t i c a l  p u r p o s e s ;  and(2) f o r  a p e r s o n  b o r n  o u t s i d e  t h e  U n i t e d  S t a t e s  t o  t h e  s t a t e  r e g i s t r a r  o f  v i t a l  s t a t i s t i c s .*  S e c .  10. AS 2 5 . 2 3 . 1 8 0 ( c )  i s  amended t o  r e a d :CSSB 3 0 ( J u d )  - A -
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(c) The r e l a t i o n s h i p  o f  p a r e n t  and c h i l d  may b e  t e r m i n a t e d  by  a c o u r t  o r d e r  i s s u e d  i n  c o n n e c t i o n  w i t h  a [AN ADOPTION] p r o c e e d i n g  u n d e r  t h i s  c h a p t e r  o r  a p r o c e e d i n g  u n d e r  AS 4 7 . 1 0 :(1) on t h e  g r o u n d s  s p e c i f i e d  i n  AS 4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ;  [OR](2) on t h e  g r o u n d s  t h a t  a p a r e n t  who d o e s  n o t  h a v e  c u s t o d y  i s  u n r e a s o n a b l y  w i t h h o l d i n g  c o n s e n t  t o  a d o p t i o n ,  c o n t r a r y  t o  t h e  b e s t  i n t e r e s t  o f  t h e  m i n o r  c h i l d ; o r(3) on g r o u n d s  t h a t  t h e  c h i l d  was c o n c e i v e d  b y  an  a c tc o n s t i t u t i n g  s e x u a l  a s s a u l t ,  s e x u a l  a b u s e  o f  a m i n o r ,  o r  i n c e s t  u n d e rt h e  la w s  o f  t h i s  s t a t e  o r  a c o m p a r a b l e  o f f e n s e  u n d e r  t h e  l a w s  o f  t h es t a t e  w h ere t h e  a c t  o c c u r r e d  and t h a t  t e r m i n a t i o n  o f  t h e  p a r e n t a l/ * r i g h t s  o f  t h e  b i o l o g i c a l  p a r e n t  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .*  S e c .  11. AS 2 5 . 2 3 . 1 8 0 ( e )  i s  amended t o  r e a d :(e) A p e t i t i o n  f o r  t e r m i n a t i o n  o f  t h e  r e l a t i o n s h i p  o f  p a r e n t  andc h i l d  made i n  c o n n e c t i o n  w i t h  an a d o p t i o n  p r o c e e o i n g  o r  i n  an i n d e ­p e n d e n t  p r o c e e d i n g  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  ( c ) ( 3 )  o f  t h i s  s e c t i o n  may b e  made b y(1) e i t h e r  p a r e n t  i f  t e r m i n a t i o n  o f  t h e  r e l a t i o n s h i p  i ss o u g h t  w i t h  r e s p e c t  t o  t h e  o t h e r  p a r e n t ;(2) t h e  p e t i t i o n e r  f o r  a d o p t i o n ,  t h e  g u a r d i a n  o f  t h e  p e r -Is e n ,  t h e  l e g a l  c u s t o d i a n  o f  t h e  c h i l d ,  o r  t h e  i n d i v i d u a l  s t a n d i n g  i n  p a r e n t a l  r e l a t i o n s h i p  t o  t h e  c h i l d ;(3) an a g e n c y ;  o r(4) a n o t h e r  [ANY OTHER] p e r s o n  h a v i n g  a l e g i t i m a t e  i n t e r e s t  i n  t h e  m a t t e r .*  S e c .  12. AS 2 5 . 2 3 . 1 8 0 ( g )  i s  amended t o  r e a d :(g) N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  (b) o f  t h i s  s e c t i o n ,  ar e l i n q u i s h m e n t  o f  p a r e n t a l  r i g h t s  w i t h  r e s p e c t  t o  a c h i l d ,  e x e c u t e d  u n d e r  t h i s  s e c t i o n ,  may be w it h d r a w n  by t h e  p a r e n t ,  and a d e c r e e  o f  a- 5 -  CSSB 3 0 ( J u d )
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c o u r t  t e r m i n a t i n g  t h e  p a r e n t  and c h i l d  r e l a t i o n s h i p  on g r o u n d s  s e t  o u t  i n  ( c ) ( 1 )  and (2) o f  [UNDER] t h i s  s e c t i o n  may b e  v a c a t e d  b y  t h e  c o u r t  upon m o t i o n  o f  t h e  p a r e n t ,  i f  t h e  c h i l d  i s  n o t  on p l a c e m e n t  f o r  a d o p ­t i o n  and t h e  p e r s o n  h a v i n g  c u s t o d y  o f  t h e  c h i l d  c o n s e n t s  i n  w r i t i n g  t o  t h e  w i t h d r a w a l  o r  v a c a t i o n  o f  t h e  d e c r e e .*  S e c .  13. AS 2 5 . 2 3 . ' 8 0  i s  amended by a d d i n g  new s u b s e c t i o n s  t o  r e a d :(h) The r e s p o n d e n t  t o  a p e t i t i o n  f i l e d  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  ( c ) ( 3 )  o f  t h i s  s e c t i o n  i s  e n t i ­t l e d  t o  r e p r e s e n t a t i o n  i n  t h e  p r o c e e d i n g s  b y  an a t t o r n e y .  I f  t h e  r e s p o n d e n t  i s  f i n a n c i a l l y  u n a b l e  t o  e m p l o y  an a t t o r n e y ,  t h e  c o u r t  s h a l l  a p p o i n t  t h e  o f f i c e  o f  p u b l i c  a d v o c a c y  t o  r e p r e s e n t  t h e  r e s p o n ­d e n t  i n  t h e  p r o c e e d i n g s .( i )  P r o c e e d i n g s  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on t h e  g r o u n d s  s e t  o u t  i n  ( c ) ( 3 )  o f  t h i s  s e c t i o n  do n o t  a f f e c t  t h e  r i g h t s  o f  a v i c t i m  o f  s e x u a l  a b u s e  o f  a m i n o r  o r  i n c e s t  t o  o b t a i n  l e g a l  and e q u i t a b l e  c i v i l  r e m e d i e s  f o r  a l l  i n j u r i e s  and dam ag es  a r i s i n g  o u t  o f  t h e  p e r p e t r a t o r ' s  c o n d u c t .*  S e c .  14. AS 2 5 . 2 3 . 2 4 0 ( 5 )  i s  amended t o  r e a d :(5) " c o u r t "  means t h e  s u p e r i o r  c o u r t  o f  t h i s  s t a t e ,  a n d ,when t h e  c o n t e x t  r e q u i r e s ,  t h e  c o u r t  o f  a n o t h e r  [ANY OTHER] s t a t e  empowered t o  g r a n t  p e t i t i o n s  f o r  a d o p t i o n  o r  t o  t e r m i n a t e  p a r e n t a l  r i g h t s ;*  S e c .  15.  AS 2 5 . 2 3 . 2 4 0  i s  amended b y  a d d i n g  new p a r a g r a p h s  t o  r e a d :(10) " i n c e s t "  means a s e x u a l  o f f e n s e  d e f i n e d  i n  AS 1 1 . 4 1 . -450; (11) " s e x u a l  a b u s e  o f  a m i n o r "  means a s e x u a l  o f f e n s e  d e ­f i n e d  i n  AS 11. <*1. 434,  1 1 . 4 1 . 4 3 6 ,  1 1. 41 . 4 3 8 ,  o r  1 1 . 4 1 . 4 4 0 ;(12) " s e x u a l  a s s a u l t "  means a s e x u a l  o f f e n s e  d e f i n e d  i nAS 1 1 . 4 1 . 4 1 0  o r  1 1 . 4 1 . 4 2 0 .
C S S B  3 0 ( Jud) -6-
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*  S e c .  16.  AS 4 4 . 2 1 . 4 1 0 ( a )  i s  amended t o  r e a d :(a) The o f f i c e  o f  p u b l i c  a d v o c a c y  s h a l l(1) p e r f o r m  t h e  d u t i e s  o f  t h e  p u b l i c  g u a r d i a n  u n d e r  AS 1 3 . -  2 6 . 3 6 0  -  1 3 . 2 6 . 4 1 0 ;(2) p r o v i d e  v i s i t o r s  a n d  e x p e r t s  i n  g u a r d i a n s h i p  p r o c e e d ­i n g s  u n d e r  AS 1 3 . 2 6 . 1 3 1 ;(3) p r o v i d e  g u a r d i a n  ao l i t e m  s e r v i c e s  t o  c h i l d r e n  i n  c h i l d  p r o t e c t i o n  a c t i o n s  u n d e r  AS 4 7 . 1 7 . 0 3 0 ( e )  and t o  w a r d s  and r e s p o n d e n t s  i n  g u a r d i a n s h i p  p r o c e e d i n g s  who w i l l  s u f f e r  f i n a n c i a l  h a r d s h i p  o r  be come d e p e n d e n t  upon a g o v e r n m e n t  a g e n c y  o r  a p r i v a t e  p e r s o n  o r  a g e n c y  i f  t h e  s e r v i c e s  a r e  n o t  p r o v i d e d  a t  s t a t e  e x p e n s e  u n d e r  AS 1 3 . -  2 6 . 1 1 2 ; (4) p r o v i d e  l e g a l  r e p r e s e n t a t i o n  i n  g u a r d i a n s h i p  p r o c e e d ­i n g s  t o  r e s p o n d e n t s  who a r e  f i n a n c i a l l y  u n a b l e  t o  e m p lo y  a t t o r n e y s  u n d e r  AS 1 3 . 2 6 . 1 0 6 ( b ) ,  t o  i n d i g e n t  p a r t i e s  i n  c a s e s  i n v o l v i n g  c h i l d  c u s t o d y  i n  w h i c h  t h e  o p p o s i n g  p a r t y  i s  r e p r e s e n t e d  by c o u n s e l  p r o v i d e d  b y  a p u b l i c  a g e n c y ,  [AND] t o  i n d i g e n t  p a r e n t s  o r  g u a r d i a n s  o f  a m i n o r  r e s p o n d e n t  i n  a commitment p r o c e e d i n g  c o n c e r n i n g  t h e  m i n o r  u n d e r  AS 4 7 . 3 0 . 7 7 5 , and t o  i n d i g e n t  r e s p o n d e n t s  i n  c a s e s  i n v o l v i n g  t h e  t e r m i n a ­t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 ) ;(5) p r o v i d e  l e g a l  r e p r e s e n t a t i o n  and g u a r d i a n  ad l i t e m  s e r v i c e s  u n d e r  AS 2 5 . 2 4 . 3 1 0 ;  i n  c a s e s  a r i s i n g  u n d e r  t h e  U n i f o r m  I n t e r ­s t a t e  C om pact  on J u v e n i l e s  (AS 4 7 . 1 5 ) ;  i n  c a s e s  i n v o l v i n g  p e t i t i o n s  t o  a d o p t  a m i n o r  u n d e r  AS 2 5 . 2 3 . 1 2 5 ( b )  o r  p e t i t i o n s  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 ) ; i n  c a s e s  i n v o l v i n g  p e t i t i o n s  t o  remove t h e  d i s a b i l i t i e s  o f  a m i n o r  u n d e r  AS 0 9 . 5 5 . 5 9 0 ;  i n  c h i l d r e n ' s  p r o c e e d i n g s  u n d e r  AS 4 7 . 1 0 . 0 5 0 ( a ) ;  and i n  c a s e s  i n v o l v i n g  i n d i g e n t  p e r s o n s  who a r e  e n t i t l e d  t o  r e p r e s e n t a t i o n  u n d e r  AS 1 8 . 8 5 . 1 0 0  and who c a n n o t  be  r e p r e s e n t e d  by  t h e  p u b l i c- 7 -  CSSB 3 0 ( J u d )
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d e f e n d e r  a g e n c y  b e c a u s e  o f  a c o n f l i c t  o f  i n t e r e s t s .*  S e c .  17.  AS 4 7 . 1 0 . 0 1 0 ( a )  i s  amended t o  r e a d :(a) P r o c e e d i n g s  r e l a t i n g  t o  a m i n o r  u n d e r  18 y e a r s  o f  a g e  r e s i d ­i n g  o r  f o u n d  i n  t h e  s t a t e  a r e  g o v e r n e d  b y  t h i s  c h a p t e r ,  e x c e p t  a so t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  when t h e  c o u r t  f i n d s  t h e  m i n o r(1) t o  b e  a d e l i n q u e n t  m i n o r  a s  a r e s u l t  o f  v i o l a t i n g  ac r i m i n a l  law  o f  t h e  s t a t e  o r  a m u n i c i p a l i t y  o f  t h e  s t a t e ;  o r(2) t o  b e  a c h i l d  i n  n e e d  o f  a i d  a s  a r e s u l t  o f(A) t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  home o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e ,  o r  h a v i n g  no p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ^  o r  r e l a t i v e  c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e ,  i n c l u d ­i n g  p h y s i c a l  ab an d o n m en t  by( i )  b o t h  p a r e n t s ,( i i )  t h e  s u r v i v i n g  p a r e n t ,  o r( i i i )  one p a r e n t  i f  t h e  o t h e r  p a r e n t ' s  r i g h t s  andr e s p o n s i b i l i t i e s  h a v e  b e e n  t e r m i n a t e d  u n d e r  AS 2 5 . 2 3 . 180( c)  o r  AS 4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d ;(B) t h e  c h i l d  b e i n g  i n  n e e d  o f  m e d i c a l  t r e a t m e n t  t o  c u r e ,  a l l e v i a t e ,  o r  p r e v e n t  s u b s t a n t i a l  p h y s i c a l  h a r m ,  o r  i n  n e e do f  t r e a t m e n t  f o r  m e n t a l  harm a s  e v i d e n c e d  b y  f a i l u r e  t o  t h r i v e ,Is e v e r e  a n x i e t y ,  d e p r e s s i o n ,  w i t h d r a w a l ,  o r  u n t o w a r d  a g g r e s s i v e  b e h a v i o r  o r  h o s t i l i t y  t o w a r d  o t h e r s ,  and t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ,  o r  c u s t o d i a n  h a s  k n o w i n g l y  f a i l e d  t o  p r o v i d e  t h e  t r e a t ­me n t ; (C) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  harm o r  i f  t h e r e  i s  an im m in e n t  and s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  s u c h  harm a s  a r e s u l t  o f  t h e  a c t i o n s  done by o r  c o n d i t i o n s  c r e a t e d  by  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n  o r  t h e  f a i l u r e  o f  t h e  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n  a d e q u a t e l yCSSB 3 0 ( J u d )  - 8 -
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t o  s u p e r v i s e  t h e  c h i l d ;(D) t h e  c h i l d  h a v i n g  b e e n ,  o r  b e i n g  i n  im m in e n t  a n d  s u b s t a n t i a l  d a n g e r  o f  b e i n g ,  s e x u a l l y  a b u s e d  e i t h e r  b y  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n ,  o r  a s  a  r e s u l t  o f  c o n d i ­t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n ,  o r  b y  t h e  f a i l u r e  o f  t h e  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n  a d e q u a t e l y  t o  s u p e r v i s e  t h e  c h i l d ;(E) t h e  c h i l d  c o m m i t t i n g  d e l i n q u e n t  a c t s  a s  a  r e s u l t  o f  p r e s s u r e ,  g u i d a n c e ,  o r  a p p r o v a l  f r o m  t h e  c h i l d ' s  p a r e n t s ,  g u a r d i a n ^  o r  c u s t o d i a n ;(F )  t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  a b u s e  o r  n e g l e c t  a s  a  r e s u l t  o f  c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n .

■9- C S S B  3 0 (Jud)
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F IS C A L  IM P AC T : N O N E  □  F IS C A L  N O T E  A T T A C H E D

B A C K G R O U N D /L E G IS L A T IV E  IN T E N T

In order to  p ro te c t  the c h i ld  conceived  as the r e s u l t  o f  sexual abuse o f  a 
minor or o f  in c e s t ,  the court may term in te  the  paren ta l r ig h ts  o f  the p erpe tra to r  
to  the c h i ld  when the term ina t ion  is  in the bes t  in t e r e s ts  o f  the c h i ld .

A N A L Y S IS  O F  B ILL/PRO G RAM  E F F E C T S

The Department o f  Health  and Soc ia l  S e rv ices  supports the  o b je c t iv e s  o f  SB 30. 
Th is  b i l l  would a l low  term ina t ion  o f  the parenta l r ig h ts  o f  a b io lo g ic a l  parent 
who conceives a c h i ld  as a r e s u l t  o f  sexual abuse o f  a minor or in c e s t .  The 
department b e l ie v e s  th is  o b je c t i v e  can be b e t t e r  accomplished, however, by 
amendments to  AS 25.23, which r e la te s  to adoptions . Th is  is  p re fe rab le  to  
amending AS 47.17, which r e la te s  p r im a r i ly  to  c h i ld  abuse and neg lec t  
rep o r t in g .

A M E N D M E N T S  P R O P O SED

Please see a ttached  memo from Alaska Legal S e rv ic es  a t to rn e y  Andrew Harrington 
to  Randall Burns, Spec ia l A s s i s t a n t ,  Department o f  Hea lth  and Soc ia l S e rv ic es .

01-009 (Rev. 12.113)

PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.



To: Randall Burns 
From: Andy Harrington 
Re: SB 30
Dated: 3/11/87 Ned

In response to your request, I am sending along suggestions 
for how the substance of SB 30 can be accomplished by amending 
existing statutes rather than creating a separate chapter of 
statutes.

This focuses on AS 25.23.180, which already contains several 
of the provisions regarding termination of parental rights. This 
is contained in the adoption chapter.

There are two substantive matters I'd like to bring to your 
attention: first, inserting the the private cause of action into 
AS 25.23.180 will make it possible for a private individual to 
terminate parental rights based on the child sexual abuse/incest 
ground; it will enable a private individual to terminate another's 
parental rights if that private individual can make the same 
showings the State makes in terminating parental rights in child- 
in-need cases. (It may be that private individuals can already do 
so;- as far as I know, the State Supreme Court hasn't ruled on 
that.)

Second, I noted that, in the draft of the bill I received, 
parental rights can be terminated based on violations of Sexual 
Abuse of a Child in the First, Second, and Fourth Degrees, but not 
in the Third (AS 11.41.434, 11.41.436, 11.41.440, but not 
11.41.438). I assume this was an oversight. Sexual Abuse of a 
Minor in the Fourth Degree is an A Misdemeanor, committed by 
offenders under sixteen against children at least three years 
younger; Sexual Abuse of a Minor in the Third Degree is a C 
felony, committed by offenders over sixteen against children at 
least three years younger. I'm assuming the bill was meant to 
include SAM 3d and exclude SAM 4th, and have drafted my suggestion 
accordi ngly.

I've tried to underline new material and bracket old material 
being eliminated, but I don't guarantee the accuracy of that.

After the proposed changes, I've listed the sections of the 
current bill and how that provision is incorporated.



(a) Proceedings for adoption shall be brougl.t in the superior 

court for the district in which, at the time of filing or granting 

the petition, the petitioner or the person to be adopted resides 

or is in military service, or in which the agency having the care, 

custody or control of the minor is located. Proceedings for non- 

adoptive termination of parental rights shaJ1 be brought in the

superior court in which the minor child resides.

(b) [same as original] ! * ’•

(c) For jurisdictional purposes. a proceeding under this 

chapter is a child custudy proceeding subject to the Uniform Child 

Custody Jurisdiction Act. AS 25.30.020.

AS 25.23.050: Persons as to whom consent and notice not required.

(a) Consent to adoption is not required of

(1) [same as original]

(2) [same as original]

(3) [same as original]

(4) [same as original]

(5) a parent whose parental rights have been terminated by 

order of the court under AS 47.10.080(c)(3) or under AS 25.23.180:

(6) [same as original]

(7) [same as original]

(8) [same as original]

(9) [same as original]

(b) [same as original]

A S  2 5 . 2 3 . 0 3 0 :  J u r i s d i c t i o n  and ve nu e.



(a) [same as original]

(b) [same as original]

(c) Subject to the disposition of an appeal. upon the

expiration of one year after a decree of non-adootive termination 

of parental rights is issued, the order may not be challenged on

any ground, including fraud, misrepresentation, failure to give

notice, or lack of jurisdiction of the parties or of the subject 

mat ter. • * '

AS 25.23.150: Confidential nature of hearings and records in

adoption and non-adoptiue termination proceedings.

(a) [same as original]

(b) All papers and records pertaining to [an adoption] 

proceedings under this chapter that are a part of the permanent 

record of a court of are subject to inspection only upon consent 

of the court. The papers and records relating to [an adoption] 

such proceedings on file with the department, an agency, or an 

individual are subject to inspection only with consent of all 

interested persons or by order of a court for good cause shown. 

Except as provided in this section, adoption records of the Bureau 

of Vital Statistics are subject to inspection under the provisios 

of AS 18.50.

(c) Except as authorized by law, or as authorized in writing 

by the adopted child, if 14 or more years of age, or by the 

adoptive parent, or upon order of the court for good cause shown, 

a person may not disclose the identity or address of [either] an

A S  2 5 . 2 3 . 1 4 0 :  A p p e a l  and  V a l i d a t i o n  of [A do pt io n]  D e c r e e



adoptive parent or an adopted child or any party to an adoption or 

non-adoptive termination case.

(d) The court may order the disclosure of a natural parent's 

identity or address only if

(1) the court makes an express finding that the disclosure

is required because of a medical necessity or other extraordinary

circumstance; and

(2) the natural parent, the [adopted] child, the child's

other natural parent (unless :that parent's rights have been

termi nated), and the adoptive parents are afforded proper notice 

and a hearing; the court may waive the hearing and notice 

requirement if it finds there is a medical necessity that poses an

immediate risk to life.

AS 25.23.170: Applications for birth certificates.

Within 30 days after an adoption decree becomes final, the

clerk of court shall, if requested by the adoptive parents, 

prepare an application for a birth certificate in the name of the 

adopted person. Upon a non-adoptive termination of parental 

rights under section 180 of this chapter, the court may order the

preparation of an application for a birth certificate in the name

of the child without reference to the parent whose rights have 

been terminated. Such applications shall be forwarded

(1) [same as original]

(2) [same as original]



AS 25.23.180: Relinquishment and termination of parent and child

relat i onshi ps.

(a) [same as original]

(b) [sr~.<? as original]

(c) The relationship of parent a child may be terminated by a 

court order issued in connection with an adoption proceeding under 

this chapter. an independent proceeding under this section, or a 

proceeding under AS 47.10 on any of the following grounds:

(1) on the grounds specified in- AS 47.10.080(c)(3);

(2) on the grounds that a parent who does not have custody is 

withholding consent to adoption, contrary to the best interests of 

the minor child; or

(3) on the grounds that (a) the child was conceived by an act 

constituting sexual abuse of a minor or incest under the laws of 

this state, or bv a comparable offense under the laws of the

jurisdiction where the act occurred: and (b) termination of the

parental rights of the biological parent is in the best interests 

of the child.

(d) An order terminating parental rights issued bv a court of 

competent jurisdiction in this or any other state voids all legal 

relationships between the child and the biological parent so that 

the child is a stranger to the biological parent, and to the

relatives of the biological parent, for all purposes including but

not limited to. inheritance. unless the decree specifically 

provides for continuation of inheritance rights; and including the 

interpretation or construction of documents. statutes. and 

instruments, whether executed before or after the termination is



decreed, which do not expressly include the person bv name or bv 

some designation not based on a parent a~ d child or blood 

relationship; and including dispensing with the required

(1) consent by that parent to an adoption of that child; ar.d

(2) notice of a proceeding to that parent unless otherwise 

required by this section.

(e) A petition for termination of the relationship of parent 

and child, whether or not made in connection with an adoption 

proceeding, may be made by ; * f

(1) either parent if termination of the relationship is 

sought with respect to the other parent;

(2) the petitioner for adoption, the guardian of the person, 

the legal custodian of the child, or the individual standing in 

parental relationship to the child;

(3) an agency; or

(4) any other person having a legitimate interest in the 

mat ter.

(f) [same as original]

(g) [same as original]

(h) Proceedings under this section are to be governed, where 

applicable, by the provision of the Indian Child Welfare Act. 25 

U.S.C. 1901 et seo.

(i) The respondent to a petition filed for adoption or non- 

adoptive termination of parental rights is entitled to

representation bv an attorney in the proceedings. If the

respondent is financially unable to employ an attorney, the court 

shall appoint the Office of Public Advocacy to represent the 

responden t.



(i) Proceedings under this section do not affect the right of 

a victim of sexual abuse or incest to obtain legal and equitable 

civil remedies for all injuries and damages arising out of the 

perpetrato 's conduct.

AS 25.23.240 Definitions.

In this chapter, unless the context otherwise requires,

(1) [same as original]

(2) [same as original] ? * !

(3) [same as original]

(4) [same as original]

(5) "court" means the superior court of this state, and, when 

the context requires, the court of any other state empowered to 

grant petitions for adoption or terminate parental rights;

(6) [same as original]

(7) [same as original]

(8) "incest" means a sexual offense defined in AS 11.41.450;

(9) "sexual abuse of a minor" means a sexual offense defined 

in AS 11.41.434. 11.41.436. or 11.41.438;

(10) [renumbered subsection 8 of original]

(11) [renumbered subsection 9 of original]

AS 44.21.410 Powers and Duties of Public Advocacy Office.

(a) The office of public advocacy shall

(1) [same as original]

(2) [same as original]

(3) [same as original]



(4) provide legal representation in guardianship proceedings 

to respondents who are financially unable to employ attorneys 

under AS 13.26.106(b), to indigent parties in cases involving 

child custody in which the opposing party is represented by 

counsel provided by a public agency, to indigent respondents who 

are financially unable to employe attorneys in non-adoptive 

termination cases under AS 25.23.130. and to indigent parents or 

guardians of a minoi respondent in a commitment proceeding 

concerning the minor under AS 47.:30.775;

(5) provide legal representation and guardian ad litem 

services under AS 25.24.310; in cases arising under the Uniform 

Interstate Compact on Juveniles (AS 47.15); in cases involving 

petitions to adopt a minor under AS 25.23.125(b) or petitions for 

non-adop t i ve termination of parental rig., s under AS 25.23.180: i n 

cases involving petitions to remove the disabilities of a minor 

under AS 09.55.590; in children's "proceedings under AS 

47.10.050(a); and in cases involving indigent persons who are 

entitled to representation under AS 18.85.100 and who cannot be 

represented by the public defender agency because of a conflict of 

interests.

The following list points out where the provision of the former 
bill are dealt with in the above version.

AS 47.17.180: can probably be eliminated, as the purpose of the 
statute seems self-evident.

AS 47.17.190: 25.23.180(e) lists the people who can bring the 

action and seems broad enough to include the people listed.

AS 47.17.200: AS 25.23.180(f) requires notice.

AS 47.17.210: the new grounds can be listed in an addition to AS 
25.23.180(c).



AS 47.17.220: 25.23.180(d) specifies the effect of a termination 
decree.

AS 47.17.230: AS 25.23.150 provides for confidentiality; a small 
amendment can specify that this applies to non-adoptive 
termination cases.

AS 47.17.240: 25.23.180(a) covers relinquishments.

AS 47.17.250: A sentence added to section 180 can specify that 
ICWA controls where applicable.

AS 47.17.260: The finality provision can be inserted into AS 
25.23.140 which deals with finality of adoptions.

AS 47.17.270: The availability of an- appointed attorney can be 
added as a subsection to 25.23.180.

AS 47.17.280: The ability to get costs and fees need not be stated 
as Rule 82 would apply.

AS 47.17.290: The preservation of other victims' rights can be 
added as a subsection to AS 25.23.180.

AS 47.17.300: Since this clarifies that the UCCJA applies, it 

would be better to add this as a separate provision applicable to 
adoptions as well as non-adoptive terminations. I'd put it in AS 
25.23.030 and re-label that section "jurisdiction and venue."
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The c o u r t  may o r d e r  b l o o d  t e s t s  t o  d e t e r m i n e  t h e  b i o ­l o g i c a l  f a t h e r  o f  t h e  c h i l d  and a s s e s s  t h e  c o s t s  on t h e  p a r t i e s  t o  t h e  p e t i t i o n .I f  t h e  c o u r t  f i n d s  t h a t  n o t i c e  g i v e n  t o  a p a r t y  t o  t h e  a c t i o n  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  was n o t  a d e q u a t e  t h e  c o u r t  may c o n t i n u e  t h e  h e a r i n g  u n t i l  t h e  d e f e c t  o f  n o t i c e  i s  c u r e d .S e c .  4 7 . 1 7 . 2 1 0  s e t s  o u t  t h e  p ow e rs  o f  t h e  c o u r t  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  o f  a s e x u a l  o f f e n d e r .The c o u r t  s h a l l  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  o f  a b i o ­l o g i c a l  p a r e n t  o f  a c h i l e  i f  t h e  c o u r t  f i n d s  b y  c l e a r  and c o n v i n c i n g  e v i d e n c e  t h a t  (1) r e q u i r e d  n o t i c e  h a s  b e e n  g i v e n  o r  t h e  p e r s o n  h a s  r e l i n q u i s h e d  p a r e n t a l  r i g h t s ,  (2) t h e  c h i l d  was c o n c e i v e d  b y  an a c t  c o n s t i t u t i n g  s e x u a l  a b u s e  o f  a m i n o r  o r  i n c e s t ,  and (3) t h e  t e r m i n a t i o n  o f  p a r e n t a l ’ r i g h t si s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .The c o u r t  may o r d e r  p r e p a r a t i o n  o f  a  new b i r t h  c e r t i f i ­c a t e  f o r  t h e  c h i l d  i f  t h e  c o u r t  t e r m i n a t e s  t h e  p a r e n t a l  r i g h t s  o f  t h e  b i o l o g i c a l  f a t h e r .The c o u r t  may o r d e r  d i s c l o s u r e  o f  t h e  name o f  t h e  b i o ­l o g i c a l  p a r e n t  o n l y  i f  d i s c l o s u r e  i s  n e c e s s a r y  f o r  m e d i c a l  o r  e x t r a o r d i n a r y  c i r c u m s t a n c e s  a n d  t h e  p a r t i e s  a r e  g i v e n  n o t i c e .  N o t i c e  i s  n o t  r e q u i r e d  i f  t h e r e  i s  a  m e d i c a l  e m e r­g e n c y .S e c .  4 7 . 1 7 . 2 2 0  s t a t e s  t h e  l e g a l  e f f e c t  o f  a t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  t h e s e  p r o v i s i o n s .  The o r d e r  t e r m i n a t ­i n g  p a r e n t a l  r i g h t s  v o i d s  a l l  l e g a l  r e l a t i o n s h i p s  b e t w e e n  t h e  b i o l o g i c a l  p a r e n t  a n d  c h i l d  an d i s  a d e t e r m i n a t i o n  t h a t  p a r e n t a l  r i g h t s  n e v e r  a t t a c h e d  b e t w e e n  t h e  c h i l d  a n d  b i o l o g ­i c a l  p a r e n t .S e c .  4 7 . 1 7 . 2 3 0  p r o v i d e s  t h a t  p r o c e e d i n g s  u n d e r  t h e s e  p r o ­v i s i o n s  a r e  c l o s e d  t o  n o n - e s s e n t i a l  p e r s o n s  a n d  t h a t  c o u r t  r e c o r d s  a r e  c l o s e d .S e c .  4 7 . 1 7 . 2 4 0  p r o v i d e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  a  b i o ­l o g i c a l  p a r e n t  may r e l i n q u i s h  p a r e n t a l  r i g h t s  u n d e r  t h e s e  p r o v i s i o n s .S e c .  4 7 . 1 7 . 2 5 0  p r o v i d e s  f o r  t h e  m o d i f i c a t i o n  o f  t h e  p r o c e ­d u r e s  i n  t h e s e  p r o v i s i o n s  t o  c o m p ly  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  I n d i a n  C h i l d  W e l f a r e  A c t  o f  1978.  The m o s t  s i g n i f i c a n t  r e q u i r e m e n t s  o f  t h e  A c t  i n c l u d e  n o t i c e  t o  t h e  t r i b e  t o  w h i c h  t h e  c h i l d  i s  r e l a t e d  and p r o o f  o f  f a c t s  b e y o n d  a r e a s o n a b l e  d o u b t .  An " I n d i a n  c h i l d "  i s  d e f i n e d  a s  an u n m a r r i e d  p e r s o n



u n d e r  18 y e a r s  o l d  who i s  e i t h e r  a  member o f  an  I n d i a n  t r i b e  o r  i s  e l i g i b l e  f o r  m e m b e r s h ip  i n  a  t r i b e  and i s  a b i o l o g i c a l  c h i l d  o f  a member o f  a t r i b e .S e c .  4 7 . 1 7 . 2 6 0  p r o v i d e s  t h a t  an o r d e r  t e r m i n a t i n g  p a r e n t a l  r i g h t s  i s  f i n a l  and n o t  a p p e a l a b l e  a f t e r  s i x  m o n t h s .S e c .  4 7 . 1 7 . 2 7 0  p r o v i d e s  t h a t  t h e  r e s p o n d e n t  t o  a p e t i t i o n  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  i s  e n t i t l e d  t o  r e p r e s e n t a t i o n  b y  an a t t o r n e y .  The c o u r t  may a p p o i n t  an  a t t o r n e y  t o  r e p r e s e n t  t h e  r e s p o n d e n t  i f  t h e  r e s p o n d e n t  c a n n o t  a f f o r d  an  a t t o r n e y .S e c .  4 7 . 1 7 . 2 8 0  p r o v i d e s  t h a t  t h e  c o u r t  may a w ard r e a s o n a b l e  a t t o r n e y  f e e s  a n d  c o s t s  t o  a p r e v a i l i n g  p a r t y .
_  * • - f S e c .  4 7 . 1 7 . 2 9 0  p r o v i d e s  t h a t  an o r d e r  t e r m i n a t i n g  p a r e n t a lr i g h t s  u n d e r  t h e s e  p r o v i s i o n s  d o e s  n o t  a f f e c t  t h e  r i g h t  o f  a v i c t i m  o f  s e x u a l  a b u s e  o r  o f  i n c e s t  t o  r e c o v e r  c i v i l  damages f o r  i n j u r i e s  and c o s t s  a r i s i n g  o u t  o f  t h e  c o n d u c t  o f  a  p e r ­p e t r a t o r  o f  s e x u a l  a b u s e  o r  i n c e s t .S e c .  4 7 . 1 7 . 3 0 0  p r o v i d e s  t h a t  a p r o c e e d i n g  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  u n d e r  t h e s e  p r o v i s i o n s  i s  a c h i l d  c u s t o d y  p r o c e e d i n g  s u b j e c t  t o  AS 2 5 . 3 0 .S e c .  4 7 . 1 7 . 3 1 0  d e f i n e s  " c h i l d " ,  " c o u r t " ,  " i n c e s t " ,  and " s e x u a l  a b u s e  o f  a m i n o r . "S e c t i o n  2 .  S e c t i o n  2 o f  t h e  b i l l  amends AS 2 5 . 2 3 . 0 5 0 ( a )  t o  i n c l u d e  r e f e r e n c e s  t o  AS 4 7 . 1 7 . 2 1 0  and 4 7 . 1 7 . 2 4 0 .S e c t i o n  3 .  S e c t i o n  3 o f  t h e  b i l l  a. ends  AS 4 4 . 2 1 . 4 1 0 ( a )  t o  a l l o w  t h e  o f f i c e  o f  p u b l i c  a d v o c a c y  t o  r e p r e s e n t  i n d i g e n t  r e s p o n d e n t s  i n  p r o c e e d i n g s  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  u n d e r  t h i s  b i l l .S e c t i o n  4 .  S e c t i o n  4 o f  t h e  b i l l  amends AS 4 7 . 1 0 . 0 1 0 ( a ) ,  r e l a t i n g  t o  a " c h i l d  i n  n e e d  o f  a i d , "  t o  i n c l u d e  a  r e f e r e n c e  t o  AS 4 7 . 1 7 . 2 1 0 .GU:mkr m9/049
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SB 3 0 ,  w o u l d  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  o f  s e x u a l  o f f e n d e r s . 
T h i s  i s s u e  w a s  b r o u g h t  t o  m y  a t t e n t i o n  b y  t h e  c o u r t s  a n d  c o n c e r n e d  
p a r e n t s .  I t ' s  p r e p o s t e r o i s  t o  a s s u m e  t h a t  a  r a p i s t ,  c h i l d  m o l e s t e r  
o r  s i b l i n g  w i l l  b e  a c t i n g  i n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d  t h a t  t h e y  
a c c i d e n t a l l y  b r o u g h t  i n t o  t h i s  w o r l d .  E v e n  i f  t h e y  a r e ,  I  d o n ' t  
b e l i e v e  t h e y  d e s e r v e  t h e  r i g h t  t o  b e  c a l l e d  a  " p a r e n t "  u n d e r  t h e s e  
c i r c u m s t a n c e s .  F o r  t h e s e  r e a s o n s ,  I  i n t r o d u c e d  SB 3 0 .

T h e  HESS C o m m i t t e e  S u b s t i t u t e  f o r  t h i s  b i l l  a m e n d s  c u r r e n t  
s t a t u t e s  t o  b r i n g  a b o u t  t h e  s a m e  o b j e c t i v e  a s  t h e  o r i g i n a l  b i l l  
i n s t e a d  o f  c r e a t i n g  n e w  s e c t i o n s  o f  l a w .  T h i s  a p p r o a c h  w a s  b r o u g h t  
t o  o u r  a t t e n t i o n  b y  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  a n d  
i s  s u p p o r t e d  b y  t h e m .  T h e  h e a r t  a n d  e s s e n c e  o f  t h e  b i l l  i s  f o u n d  i n  
s e c t i o n  1 0 ,  p a g e  5 ,  l i n e s  5  t h r o u g h  9 .  A l l  o t h e r  s e c t i o n s  s e r v e  t o  
i m p l e m e n t  t h i s  n e w  l a n g u a g e .
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BACKGROUND/LEGISLATIVE INTENTI n  o r d e r  t o  p r o t e c t  t h e  c h i l d  c o n c e iv e d  a s  th e  r e s u l t  o f  s e x u a l ab u se  o f  a  m in or o r  o f  i n c e s t ,  t h e  c o u r t  may t e r m in a te  t h e  p a r e n t a l  r i g h t s  o f  t h e  p e r p e t r a t o r  t o  th e  c h i l d  when t h e  te r m in a t io n  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .
ANALYSIS OF BILL/PROGRAM EFFECTSThe D epartm en t o f  H e a lth  and S o c i a l  S e r v ic e s  su p p o rts  SB .3 0 . T h is  b i l l  w ould  a l l c v ;  t h e  r e l a t i o n s h i p  o f  p a r e n t  and c h i l d  t o  be te r m in a te d  on gro u n d s t h a t  t h e  c h i l d  was c o n c e iv e d  b y  an  a c t  c o n s t i t u t i n g  s e x u a l ab u se  o f  a  m in or o r  i n c e s t ,  when t h e  t e r m in a t io n  o f  t h e  p a r e n ta l r i g h t s  o f  t h e  b i o l o g i c a l  p a r e n t  w ould b e i n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d .  The b i l l  s e t s  o u t  t h a t  c o n s e n t  t o  a d o p tio n  i s  n o t  r e q u ir e d  when p a r e n t a l  r i g h t s  h av e  b e e n  te r m in a te d  by o r d e r  o f  t h e  c o u r t  u n d e r AS 2 5 .2 3 .1 8 0 (c )  (3) .  S e c . 180(c) (3) i s  a  new s e c t i o n  p r o v id in g  f o r  t e r m in a t io n  o f  p a r e n t a l  r i g h t s  when t h e  c h i l d  was c o n c e iv e d  a s  a  r e s u l t  o f  s e x u a l  a b u se  o r  i n c e s t .The c c n m t t e e  s u b s t i t u t e  resp o n d s w e l l  t o  t h e  D e p a rtm e n t's  e a r l i e r  c o n c e rn s  and v?e a r e  i n  f u l l  s u p p o r t o f  t h e  l e g i s l a t i o n  a s  i t  i s  new d r a f t e d .
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