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PRESIDENT

907-465-3755

M a r c h  3 0 ,  19 8 7

M E M O R A N D U M

TO:

FROM:

S U B J E C T :

Se n a t e  B i l l  2 1 1  h a s  b e e n  r e f e r r e d  to y o u r  c o m m i t t e e  f o r  
c o n s i d e r a t i o n .  T h e  p u r p o s e  of  this b i l l  is t o  i m p r o v e  t h e  
tort l i a b i l i t y  s y s t e m  in  A l a s k a .

S p e c i f i c a l l y ,  t h i s  b i l l  p r o p o s e s  the f o l l o w i n g :

S e c t i o n  1. N O N E C O N O M I C  DAMAGES. A m e n d s  A S  0 9 . 1 7 . 0 1 0 ( b )  b y
r e d u c i n g  t h e  m a x i m u m  a m o u n t  of n o n e c o n o m i c  d a m a g e s  w h i c h  m a y  
be a w a r d e d  f o r  p e r s o n a l  i n j u r y  based o n  n e g l i g e n c e .

The p r e s e n t  s t a t u t e  h a s  a l i m i t  of $ 5 0 0 ,  000 f o r  s u c h  d a m a g e s ;  
SB 211 p r o p o s e s  a m a x i m u m  o f  $100,000 f o r  n o n e c o n o m i c  d a m a g e s ,  
which a r e  d e f i n e d  as  s u b j e c t i v e ,  n o n p e c u n i a r y  d a m a g e s  
i n c l u d i n g  p a in, s u f f e r i n g ,  i n c o n v e n i e n c e ,  p h y s i c a l  i m p a i r m e n t ,  
d i s f i g u r e m e n t ,  m e n t a l  a n g u i s h ,  e m o t i o n a l  d i s t r e s s ,  a n d  all 
other n o n p e c u n i a r y  d a m a g e s .

S e c t i o n  2 . P U N I T I V E  D A M A G E S .  A m e n d s  A S  0 9 . 1 7 . 0 2  0 b y
r e q u i r i n g  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  o f  s p e c i f i c  c o n d u c t  by 
the d e f e n d a n t  b e f o r e  t h e  c o u r t  may a w a r d  p u n i t i v e  
d a m a g e s .

The p r e s e n t  s t a t u t e  h a s  t h e  sa m e  b u r d e n  o f  p r o o f  (clear a n d  
c o n v i n c i n g  e v i d e n c e )  , b u t  d o e s  not s p e c i f y  t h e  t y p e  of c o n d u c t
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w h i c h  w i l l  t r i g g e r  t h e  aw a r d .  S E  2 1 1  p r o v i d e s  t h a t  fraud, 
m a l i c e ,  g r o s s  n e g l i g e n c e ,  o r  reckless, m i s c o n d u c t  b y  t h e  
d e f e n d a n t  m a y  r e s u l t  i n  t h e  a w a r d  p u n i t i v e  d a m a g e s .

S e c t i o n  3. D A M A G E S  R E S U L T I N G  F R O M  C O M M I S S I O N  O F  A  CRIME.
A m e n d s  A S  0 9 . 1 7 . 0 3 0  b y  e x p a n d i n g  t h e  c l a s s  o f  p e r s o n s  w h o  m a y  
n o t  r e c o v e r  d a m a g e s  f o r  p e r s o n a l  i n j u r y  o r  d e a t h  if i n c u r r e d  
w h i l e  t h e  p e r s o n  w a s  e n g a g e d  in t h e  c o m m i s s i o n  of  a crime.

T h e  p r e s e n t  s t a t u t e  is l i m i t e d  t o  t h o s e  p e r s o n s  w h o  c o m m i t  a n d  
a r e  c o n v i c t e d  o f  a f e l o n y  w h i c h  s u b s t a n t i a l l y  c o n t r i b u t e s  t o  
t h e  i n j u r y  o r  death.

S B  211 r e p l a c e s  " f e l o n y "  w i t h  "crime", a n d  e l i m i n a t e s  t h e  
r e q u i r e m e n t  o f  s u b s t a n t i a l  c o n t r i b u t i o n  t o  t h e  i n j u r y  o r  
death. T h i s  h a s  t h e  a d d i t i o n a l  e f f e c t  o f  p r e c l u d i n g  p e r s o n s  
c o n v i c t e d  o f  a m i s d e m e a n o r  f r o m  r e c o v e r i n g  d a m a g e s  for 
p e r s o n a l  i n j u r y  o r  d e a t h  if  t h a t  c r i m e  c o n t r i b u t e d  t o  t h e  
i n j u r y  o r  de a t h .

S e c t i o n  4. A W A R D  O F  D A M A G E S .  A m e n d s  A S  0 9 . 1 7 . 0 4 0 ( d )  b y
a l l o w i n g  a n y  p a r t y ,  n o t  j u s t  t h e  i n j u r e d  p a r t y ,  t o  r e q u e s t  t h e  
c o u r t  t o  e n t e r  j u d g m e n t  o r d e r i n g  t h a t  a m o u n t s  a w a r d e d  a 
j u d g m e n t  c r e d i t o r  f o r  f u t u r e  d a m a g e s  b e  p a i d  to  t h e  m a x i m u m  
e x t e n t  f e a s i b l e  b y  p e r i o d i c  p a y m e n t s  r a t h e r  t h a n  b y  a l u m p - s u m  
p a y m e n t .

T h e  p r e s e n t  s t a t u t e  a l l o w s  o n l y  t h e  i n j u r e d  p a r t y  t o  m a k e  s u c h  
a r e q u e s t .

S e c t i o n  5. L I M I T E D  L I A B I L I T Y  O F  C E R T A I N  D I R E C T O R S  A N D
O F F I C E R S .  A m e n d s  A S  0 9 . 1 7 . 0 5 0  to  i n c l u d e  m e m b e r s  o f  t h e  b o a r d  
of d i r e c t o r s  o r  a n  o f f i c e r  o f  a n  e l e c t r i c  o r  t e l e p h o n e  
c o o p e r a t i v e  o r g a n i z e d  u n d e r  A S  10.25.

S e c t i o n  6 . C O L L A T E R A L  B E N E F I T S . R e p e a l s  a n d  r e e n a c t s  AS
0 9 . 1 7 . 0 7 0 ,  r e p l a c i n g  it w i t h  t h e  l a n g u a g e  f o u n d  in  p r e s e n t  
s t a t u t e  A S  0 9 . 5 5 . 5 4 8 ( b )  r e l a t i n g  to  c o l l a t e r a l  s o u r c e s  in 
m a l p r a c t i c e  a c t i o n s .

T h i s  s e c t i o n  o f  S B  2 1 1  p r o v i d e s  t h a t  a p e r s o n  m a y  o n l y  r e c o v e r  
d a m a g e s  t h a t  e x c e e d  a m o u n t s  t h a t  h e / s h e  h a s  a l r e a d y  r e c e i v e d  
b y  a c o l l a t e r a l  s o u rce, w h e t h e r  it b e  a p r i v a t e ,  group, o r  
g o v e r n m e n t a l  sour c e ,  e i t h e r  c o n t r i b u t o r y  o r  n o n c o n t r i b u t o r y .  
T h e  o n l y  e x c e p t i o n s  a r e  w h e r e  t h e  c o l l a t e r a l  s o u r c e  is f r o m  a 
f e d e r a l  p r o g r a m  t h a t  b y  l a w  m u s t  s e e k  s u b r o g a t i o n ,  or f r o m  
d e a t h  b e n e f i t s  p a i d  u n d e r  l i f e  i n s u r a n c e .

T h i s  s e c t i o n  f u r t h e r  p r o v i d e s  t h a t  t h e  t r i e r  of  f a c t  s h a l l  be  
i n f o r m e d  o f  t h e  t a x  i m p l i c a t i o n s  o f  a n  a w a r d  of  d a m a g e s .  T h e  
c o u r t  m a y  a l s o  t a k e  i n t o  a c c o u n t  t h e  v a l u e  of t h e  p e r s o n ' s  
r i g h t  to  c o v e r a g e  w h i c h  m a y  h a v e  b e e n  e x h a u s t e d  o r  d e p l e t e d  by  
p a y m e n t  of  t h e s e  c o l l a t e r a l  b e n e f i t s ,  a n d  a d d  a r e a s o n a b l e  
e s t i m a t e  of t h e i r  p r o b a b l e  v a l u e  t o  t h e  award.



S e c t i o n  7. A P P O R T I O N M E N T  O F  D A M A G E S .  A m e n d s  A S
0 9 . 1 7 . 0 8 0 ( d )  b y  e l i m i n a t i n g  t h e  t h e o r y  o f  j o i n t  a n d  s e v e r a l  
l i a b i l i t y  a n d  r e p l a c i n g  it w i t h  s e v e r a l  l i a b i l i t y .

U n d e r  t h e  p r e s e n t  s t a t u t e ,  a p a r t y  c a n  b e  h e l d  l i a b l e  f o r  all 
of  t h e  d a m a g e s ,  e v e n  if t h a t  p a r t y  h a s  b e e n  a l l o c a t e d  a 
c e r t a i n  p e r c e n t a g e  of  t h e  fault. T h e  e x c e p t i o n  u n d e r  t h e  
p r e s e n t  s t a t u t e  is t h a t  w h e r e  a p a r t y  h a s  b e e n  a l l o c a t e d  l e s s  
t h a n  50% o f  t h e  t o t a l  f a u l t  a l l o c a t e d  t o  a l l  o f  t h e  p a r t i e s ,  
t h a t  p a r t y  m a y  n o t  b e  j o i n t l y  l i a b l e  f o r  m o r e  t h a n  t w i c e  t h e  
p e r c e n t a g e  o f  f a u l t  a l l o c a t e d  t o  t h a t  p a r t y .

S B  211 h a s  t h e  e f f e c t  o f  m a k i n g  e a c h  p a r t y  l i a b l e  f o r  o n l y  
t h a t  p e r c e n t a g e  o f  f a u l t  w h i c h  h a s  b e e n  a l l o c a t e d  t o  t h a t  
p a r t y ,

S e c t i o n  8 . D E F I N I T I O N S .  A m e n d s  A S  0 9 . 1 7 . 9 0 0  b y  a d d i n g  n e w
d e f i n i t i o n s  f o r  " e c o n o m i c  l o s s e s "  a n d  " n o n e c o n o m i c  l o s s e s " .

S e c t i o n  9. C O S T S  A L L O W E D  P R E V A I L I N G  PAR T Y .  A m e n d s  A S
0 9 . 6 0 . 0 1 0  b y  e l i m i n a t i n g  t h e  l a n g u a g e  " u n l e s s  t h e  c i v i l  a c t i o n  
is c o n t e s t e d  w i t h o u t  t r i a l ,  o r  f u l l y  c o n t e s t e d  a s  d e t e r m i n e d  
b y  t h e  c o u r t . "

T h i s  h a s  t h e  e f f e c t  o f  a l l o w i n g  t h e  s u p r e m e  c o u r t  t o  d e t e r m i n e  
t h e  c o s t s  w h i c h  m a y  b e  a l l o w e d  a p r e v a i l i n g  p a r t y  i n  a c i v i l  
a c t ion. U n l e s s  a t t o r n e y s  f e e s  a r e  a u t h o r i z e d  b y  s t a t u t e  o r  b y  
a n  a g r e e m e n t  b e t w e e n  t h e  p a r t i e s ,  t h e y  m a y  n o t  b e  a w a r d e d  in 
a c t i o n s  f o r  p e r s o n a l  i n j ury, de a t h ,  o r  p r o p e r t y  d a m a g e  
r e l a t i n g  t o  fault.

S e c t i o n  10. S E C T I O N S  R E P E A L E D  B Y  T H I S  BILL.

1) B y  e l i m i n a t i n g  t h e  c o n c e p t  o f  j o i n t  a n d  s e v e r a l  
l i a b i l i t y ,  S B  2 1 1  e f f e c t i v e l y  r e p e a l s  A S  09.16, r e l a t i n g  t o  
C o n t r i b u t i o n  A m o n g  J o i n t  T o r t f e a s o r s .

T h a t  c h a p t e r  p r o v i d e s  f o r  a r i g h t  o f  c o n t r i b u t i o n  a m o n g  j o i n t  
t o r t f e a s o r s ,  e v e n  t h o u g h  j u d g m e n t  h a s  n o t  b e e n  r e c o v e r e d  
a g a i n s t  a l l  o r  a n y  of  them. S u c h  a r i g h t  e x i s t s  o n l y  in  f a v o r  
o f  a t o r t f e a s o r  w h o  h a s  p a i d  m o r e  t h a n  t h a t  t o r t f e a s o r ' s  p r o  
r a t a  s h a r e  o f  t h e  c o m m o n  l i a b i l i t y .

S i n c e  S B  211 e s t a b l i s h e s  s e v e r a l  l i a b i l i t y ,  e a c h  t o r t f e a s o r  is 
o n l y  l i a b l e  f o r  t h a t  a m o u n t  o f  f a u l t  t h a t  h a s  b e e n  a l l o c a t e d  
t o  him, so t h e r e  is n o  l c * g e r  a n e e d  f o r  t h e  c o n t r i b u t i o n  
p r o v i s i o n s  o f  A S  09.16.

2) A S  0 9 . 1 7 . 0 1 0 ( c )  w o u l d  a l s o  b e  r e p e a l e d ,  as t h e  n e w  
p r o v i s i o n  f o r  n o n e c o n o m i c  d a m a g e s  in S e c t i o n  1 o f  S B  211 
a p p l i e s  e q u a l l y  t o  a l l  i n j u r i e s .

U n d e r  t h e  p r e s e n t  s t a t u e ,  d a m a g e s  f o r  d i s f i g u r e m e n t  a n d  s e v e r e  
p h y s i c a l  i m p a i r m e n t  a r e  e x c l u d e d  f r o m  t h e  l i m i t  o n  n o n e c o n o m i c  
d a m a g e s .



3) S B  2 1 1  r e p e a l s  A S  0 9 . 1 7 . 0 4 0 ( c ) ,  w h i c h  a l l o w s  p a r t i e s  to  
a g r e e  t o  c o m p u t e  t h e  a w a r d  o f  f u t u r e  d a m a g e s  u n d e r  t h e  r u l e  
a d o p t e d  in  t h e  c a s e  of  B e a u l i e u  v. E l l i o t t . 434 P. 2 d  665 
(A l aska 1967). T h a t  c a s e  h e l d  t h a t  i n c o m e  t a x e s  s h o u l d  b e  
d e d u c t e d  f r o m  t h e  a l l o w a n c e  f o r  p a s t  l o s t  w a g e s ,  b u t  n o t  f r o m  
t h e  a l l o w a n c e  f o r  f u t u r e  l o s t  w a g e s .  I t  f u r t h e r  m a d e  n o  
a l l o w a n c e  f o r  i n f l a t i o n  o r  f o r  f u t u r e  n o r m a l  w a g e  i n c r e a s e s  
a n d  a p p r o v e d  t h e  u s e  of  a p e r  d i e m  f o r m u l a  i n  c o m p u t i n g  
d a m a g e s  f o r  p a i n  a n d  s u f f e r i n g .

D a m a g e  a w a r d s  u n d e r  S B  2 1 1  s h a l l  f o l l o w  t h e  p r o v i s i o n s  s e t  o u t  
in A S  0 9 . 1 7 . 0 4 0 ( b ) .

4) A s  0 9 . 5 5 . 5 4 8 ( b )  is r e p e a l e d  b y  S B  211, s i n c e  t h e  l a n g u a g e  
c o n t a i n e d  in t h a t  s t a t u t e  is i n c o r p o r a t e d  i n  S e c t i o n  6 o f  t h e  
bill. T h a t  s e c t i o n  r e l a t e s  t o  c o l l a t e r a l  b e n e f i t s .  I t  w o u l d  
b e  r e p e t i t i v e  t o  h a v e  t h i s  l a n g u a g e  in t w o  s e c t i o n s  o f  t h e  
s a m e  c h a p t e r ,  t h us, it is repealed.; ,

S e c t i o n  11. A T T O R N E Y S  FEES. A S  0 9 . 6 0 . 0 1 0 ,  as a m e n d e d  b y  
t h i s  bill, h a s  t h e  e f f e c t  o f  a m e n d i n g  A l a s k a  R u l e  o f  c i v i l  
P r o c e d u r e  82 b y  p r o h i b i t i n g  t h e  a w a r d  o f  a t t o r n e y  f e e s  t o  t h e  
p r e v a i l i n g  p a r t y  i n  c e r t a i n  c i v i l  a c t i o n s  b a s e d  o n  fault, 
u n l e s s  a l l o w e d  b y  s t a t u t e  o r  b y  a g r e e m e n t  o f  t h e  p a r t i e s .

S e c t i o n  12. T h i s  A c t  a p p l i e s  t o  all c a u s e s  o f  
a c t i o n  w h i c h  a c c r u e  a f t e r  t h e  e f f e c t i v e  date.

S e ction 13. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S
0 1 . 1 0  0 7 0 (c), w h i c h  p r o v i d e s  t h a t  a s t a t u t e  w i l l  t a k e  e f f e c t  
t h e  d a y  a f t e r  it is s i g n e d  b y  t h e  g o v e r n o r ,  o r  t h e  d a y  a f t e r  
t h e  g o v e r n o r ' s  v e t o  is o v e r r i d d e n ,  o r  t h e  d a y  a f t e r  
e x p i r a t i o n  o f  t h e  p e r i o d  a l l o w e d  f o r  g u b e r n a t o r i a l  a c t i o n  b y  
a r t i c l e  II, s e c t i o n  17 o f  t h e  A l a s k a  C o n s t i t u t i o n .

As  a f u r t h e r  s u g g e s t i o n ,  I w o u l d  a s k  t h a t  t h e  c o m m i t t e e  
c o n s i d e r  t h e  a t t a c h e d  a m e n d m e n t  r e l a t i n g  t o  c i v i l  l i a b i l i t y  of 
z o o s  a n d  zoo o p e r a t o r s .

T h i s  a m e n d m e n t  w o u l d  p r o h i b i t  p e r s o n s  f r o m  r e c o v e r i n g  d a m a g e s  
f o r  i n j u r i e s  i n c u r r e d  as a r e s u l t  o f  an  i n h e r e n t  r i s k  o f  
a t t e n d a n c e  at  a zoo, p r o v i d e d  t h a t  n o t i c e  o f  t h e  i n h e r e n t  r i s k  
w a s  p o s t e d ,  a n d  t h e  zoo o p e r a t o r  e x e r c i s e d  r e a s o n a b l e  c a r e  t o  
p r e v e n t  t h e  injury.

I w o u l d  a p p r e c i a t e  t h e  c o m m i t t e e ' s  c o n s i d e r a t i o n  o f  t h e  
l e g i s l a t i o n  a t  its e a r l i e s t  c o n v e n i e n c e .  S h o u l d  y o u  n e e d  a n y  
a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  l e t  m e  know.

T h a n k  you.



S e n a t o r  J a l m a r  ti. Kerttula. 
P o s t  O f f i c e  B e x  V 
J u ne au , A l a s k a  99311

De a r S e n a t o r  K e r t t u l a :

E l e v e n  s e n a t o r s  i 
d r a s t i c a l l y  r e d u c e s  th e a b i l i t y  of A l a s k a n s  to r e c o v e r  for 
th eir  i n j u r i e s .  I m a g i n e  if the b r e a d w i n n e r  in y o u r  f am i l y  
b ec a m e  a q u a d r a p a l e g i c  d u e  to a d r u n k  d r i v e r ,  or y o u r  .child w a s 
n e g l i g e n t l y  t u r n e d  in t o a v e g e t a b l e . '  U n d e r  S e n a t e  Bi ll  211, no 
jury  can e v e r  a w a rd  m o r e  than  $ 1 0 0 , 0 0 0  for c o n s t a n t  p a i n  an d 
s u f f er in g.  T h a t ' s  le ss  tha n $ 4 . 0 0  per day f o r  the rest of y o u r  
ba by 's  life.

T h e  W a l l  s t r e e t  J o u r n a l  r e p o r t e d  on M a r c h  24, 1937 
that the i n s u r a n c e  i n d u s t r y  ha d a re co rd  ne t  in c o m e  in 193 5 of 
$12.7 b i l l i o n . T h e r e ' s  no " i n s u r a n c e  c r i s i s "  this year'. In 
F lo ri da , the o n l y  s t a t e  w h e r e  s u c h  d e t a i l e d  disclo su re'  of 
i n s u r a n c e  c o m p a n y  f i n a n c i a l  i n f o r m a t i o n  is r eq ui r e d ,  bot h 
A e t n a  an d St. r a u l  r e p o r t e d  that  "tort r e f o r m "  bi ll s had no 
ef f e c t  on the cost of p r e m i u m s .  I n s u r a n c e  c o m p a n i e s  ar e not 
los in g m o n e y  b e c a u s e  of high  v e r d i c t s ,  for v e r d i c t s  h a v e  not 
g o n e  down a f t e r  last y e a r ' s  re for ms . T h e s e  p r o f i t s  are p r o o f  
of an i n s u r a n c e  cy c le ,  a re s u l t  of i n t e r e s t  rates i n s u r a n c e  
c o m p a n i e s  e a r n  on t hei r i n v e s t m e n t s .  T h e  o nl y e f f e c t  of Bi ll  
211 w oul d be to l i mi t v i c t i m s '  rights.

T h i s  s h o u l d  b e the era of " i nsnr.s n r «  r ef o r m  11 T h i s  
bi ll must’*"1™ bhpiJL-L'J; bt T o m o r r o w  the i n j u r e d  v i c t i m s  wi ll  f i n d  
the do ors of j u s t i c e  lock ed.  P l e a s e  vo te  a g a i n s t  S e n a t e  B il l 
211. O t h e r w i s e ,  w h e n  y o u ' r e  n e g l i g e n t l y  i n j u re d,  no jury w i l l  
be a l lo w ed  to g i v e  yo u w h a t  y o u r  d a m a g e s  are wor th.  T h a t  job 
is best left to the jury, not the i n s u r a n c e  in dus tr y.

S i n c e r e l y ,

S t e v e n  P r a d c l l

av e c o - s p o n s o r e d  a bi ll  w h i c h



m u j p c—  ..........Alaska Women’s Political Caucus
RESOLUTION NO. 87-01

ENTITLED: IN OPPOSITION TO SB 211

WHEREAS, the bill known as SB 211 proposes to limit the right of innocent victims to seek fair
compensation for their injuries through the civil justice system, and

WHEREAS, this bill seeks to place a cap on so-called "non-economic damages" even lower 
than the one that now exists, and

WHEREAS, traditional non-wage earners such as women, children and senior 
citizens have no measurable "economic" value, and

WHEREAS, caps on non-economic damages, therefore, discriminate against women, 
children and senior citizens, and

WHEREAS, these caps only affect the most seriously injured victims, who have the 
most urgent need to be compensated, and

WHEREAS, injuries resulting in infertility or disfigurement cannot be measured in 
strictly economic terms, and

WHEREAS, SB 211 would make it almost impossible to punish corporations who
knowingly continue to manufacture products which they know are unsafe 
(like the Daikon Shield, asbestos, Ford Pintos), and

WHEREAS, passage of this bill would remove a powerful economic incentive for 
companies to manufacture safe products, and

WHEREAS, SB 211 would allow insurance companies, at their request, to
compensate victims in periodic payments rather than in a lump sum, and

WHEREAS, these periodic payments would allow insurance companies to continue 
earning interest on money that might be better invested by the injured 
person, and

WHEREAS, insurance company profits nationwide are already up more than 650% 
over the previous year, and

WHEREAS, when legislation of this type has passed in other states, there has been 
virtually no impact on insurance rates paid by consumers, and

WHEREAS, the Alaska legislature has already limited victims' rights through passage 
of a tort "reform" bill last session, now, therefore, be it

RESOLVED: that the Alaska Women's Political Caucus (AWPC) urges all members of
the Alaska State Legislature ’o abandon the attempt to further restrict 
victims' rights, as embodied in SB 211, and

BE IT FURTHER

RESOLVED: that the legislature spend its time, instead, looking into various types of
Insurance Reform, which might result in reduced insurance rates for 
consumers.

A d o p t e d  t h i s  6 t h  d a y  o f  A p r i l ,  1 9 8 7 ,  b y  u n a n i m o u s  c o n s e n t  o f  m e m b e r s  p r e s e n t  a t  t h e  m o n t h l y  m e e t i n g  o f

t h e  g e n e r a l  m e m b e r s h i p  o f  t h e  A l a s k a  W o m e n ' s  P o l i t i c a l  C a u c u s ,  i n  A n c h o r a g e ,  A l a s k a .

P.O. Bo\ 1571 Anchorage. Alaska 99510



Blue Cross
ol Washmqion and Alaska

3111 C  S lr e e l .  S u ite  100 
P 0 .  B ux 10-2-180 
A n c h o ia g e .  A la sk a  9 9 5 1 0 -2 4 8 0  
(9 0 7 ) 5 6 1 -5 0 6 5

April 12, 1987

The Honorable Jalmar M, Kerttula 
Chairman, Senate Judiciary Committee 
Alaska State Senate 
Pouch V
Juneau, Alaska 99811 

Dear Senator Kerttula:

Blue Cross of Washington and Alaska is concerned about Section 6 on 
pages 2 and 3 of SB-211 that repeals and.reenacts AS 09.17.070.
This language would eliminate our ability to collect subrogation 
amounts, and I suggest its removal in the interest of cost containment.

Blue Cross of Washington and Alaska's inability to collect subrogation 
amounts will reflect unfavorably on premiumscharged our subscribers. 
Subrogation adjustment permits a more accurate experience level to 
be used in calculating premium. Total premium depends on experience.

In 1985, Blue Cross of Washington and Alaska's Alaska subrogation 
collection was $ 229,550, in 1986, $ 244,093 and to April 1, 1987,
$ 41,277. In addition, we have subrogation actions to the sum of 
nearly $ 1,000,000. I believe these numbers demonstrate the benefit 
subrogation can have on premium.

I ask the consideration of the committee in removing the prohibition 
against subrogation. Subrogation is a very real cost containment 
measure and the beneficiary is the subscriber, not the health benefits 
carrier or the providers.

I am attaching an amendment for your consideration, and recommend its 
adoption. The amendment has been discussed with Mr. Evans, representative 
of the Health Insurance Association of America, who concurs with its 
content.

Your assistance will be appreciated.

ResDectfully Submitted,

I I I ,  r - - c r  'i ( /

Martin S., Tirador, . '
Senior Representative, Corporate Relations

cc: Ric Davidge, Executive Director,
Citizens Coalition for Tort Reform.



ol Wasnmqion and Alaska

311' C Street. Suite '00 
PO Box 10-2480 
Ancnorage. Alaska.53510-2480 
(907) 551-5055

A m e n d m e n t  No. to SB 211

P a g e  2, L i n e s  2 1 - 2 9 ,  and p a g e  3, l i n e s  1 and 2, r e p e a l  and 

r e e n a c t  w o r d i n g  of  the f i r s t  two s e n t e n c e s  to read:

S e c t i o n  0 9 . 1 7 . 0 7 0 .  C O L L A T E R A L  E E N E F I T S . E x c e p t  w h e n  the 
c o l l a t e r a l  s o u r c e  is (1) a f e d e r a l  p r o g r a m  that by law m u s t  seek 
s u b r o g a t i o n ,  (2) d e a t h  b e n e f i t s  p a i d  u n der life i n s u r a n c e ,  or
(3) h e a l t h  c a r e  b e n e f i t s  p a i d  u n d e r  d i s a b i l i t y  i n s u r a n c e  or a 
m e d i c a l  or  h o s p i t a l  s e r v i c e  a g r e e m e n t ,  a p e r s o n  m a y  o n l y  r e c o v e r  
d a m a g e s  t h a t  e x c e e d  a m o u n t s  r e c e i v e d  by th a t  p e r s o n  as 
c o m p e n s a t i o n  for the i n j u r i e s  f r o m  c o l l a t e r a l  s o u r c e s ,  w h e t h e r  
p r i v a t e ,  g r o u p ,  or g o v e r n m e n t a l ,  a n d  w h e t h e r  c o n t r i b u t o r y  or 
n o n c o n t r i b u t o r y .  E v i d e n c e  of c o l l a t e r a l  sou r c e s ,  o t h e r  than 
t h o s e  l i s t e d  in (1), (2) or (3) above, s h a l l  be c o n s i d e r e d  by
the t r i e r  of f a c t  in d e t e r m i n i n g  the a m o u n t  of an award, and 
s h a l l  be c o n s i d e r e d  by the c o u r t  in d e t e r m i n i n g  if an a w a r d  is 
e x c e s s i v e .



STATE OF ALASKA 1987 LEGISLATIVE SESSION 

FISCAL NOTE

REQUEST

Rill Version: 

Publish Date:

SB 211

Revision Date: ______________

Title: An Act Relating to Civil 

Liability_________________________

Agency Affected: 

BRU:

Sponsor: Faiks, Abood, Bennett, et al.

Requestor:____________________________

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars!

OPERATING

FY 87 FY 88 FY 89 FY 90 FY 91 FY 92

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLA IMS

MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.00.0 0.0 0.0 0.0 0.0 0.00.0 0.0 0.0 0.0 0.0 0.00.0 0.0 0.0 0.0 0.0 0.00.0 0.0 0.0 0.0 0.0 0.00.0 0.0 0.0 0.0 0.0 0.00.0 (306.0) (658.0) (1,182.0) (1,812.0) (2,514.0)0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 (306.0) (658.0) (1,182.0) (1,812.0)1 (2,514.0)

CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0

REVENUE 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands o f  D o V arsl

CENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0

FEDERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0

OTHER 0.0 (306.0) (658.0) (1,182.0) (1,812.0) (2,514.0)

TOTAL 0.0 (306.0) (658.0) (1,182.0) (1,812.0) (2,514.0)

POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME 0.0 0.0 0.0 0.0 0.0 0.0
TEMPORARY 0.0 0.0 0.0 0.0 0.0 0.0

A N A L Y S I S : Attach a separate page if necessary

The final benefit is impossible to accurately project, given that it will only 

affect liability claims not yet incurred. Based on the State's past liability 

claims experience, we project a 20% reduction in estimated ultimate loss and 

loss expense per fiscal year. The attached prijection details the calculations 
using the State of A l a s ka's a ctuarial,experience.

Prepared By: Don Hitchcock//

Division: Risk Management

Phone:

Date:

465-2180

Approved by Commissioner _______

Agency: Department of Administration

Garrey Pesk

April 14, 1987

Date:_

Distribution (by preparer): 

Legislative Finance 

Legislative Sponsor 

Requestor
Office of Management and Budget 
Impacted Agency(ies)
Senate Secretary Page 1 o f 2

Rev. 9/16/86
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FISCAL NOTE ANALYSIS
FOR SB 211

1987

FY 87 -0-

FY 88 

FY 89 

FY 90 

FY 91 

FY 92 

FY 93

Y 

E 

A 

R

0 
F

S 

A

V FY 94 

I
N FY 95 

G

FY 96

Future

TOTAL

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR

YEAR OF OCCURRENCE 

1988 1989 1990 1991 1992

306.0

274.0

360.0

336.0

252.0

874.0

2,400.0

384.0

342.0

448.0

420.0

316.0

1,092.0

3,000.0

480.0

428.0

558.0

526.0

394.0

600.0

534.0

698.0

656.0

492.0

1.366.0 1,706.0

3.750.0 4,686.0

750.0

668.0

872.0

820.0 

616.0

2.132.0

5.858.0

These represent estimated future payments pattern over a twelve year 

period, i.e., each year.

12 months 12.8%

24 months 11.4%

36 months 14.9%

48 months 14.0%

60 months 10.5%

Balance 36.4%

8/9K1/0408-02/1 Page 2 of 2

TOTAL

306.0

658.0 

L,182.0 

1,812.0 

>,514.0

payout



APR 21 '87 16:02 LEG. AFFAIRS - DILL.INGHAM

Charles Aarons, M.D.
Box 228 

Dillingham, Alaska 99576 
(907) 842-5459

April 21, 1987

Dear Senators,

I am writing you to support SB 211. I would come to Juneau to testify 
hp-fnrp ymrr nnrrmiftpp But- dup to  p lanp  sch p d u lp r it- would rp n u irp  %  days 
which I cannot spare due to prior familv camittments and work.

I have been working in Dillingham as an ?T) for almost 9 years. I was 
a commissioned officer in the PUS for 4 years and was stationed at Kanakanak 
Hospital (in Dillingham) from 1978 to 1982i In 1980 the Bristal Bay Area 
"•ealth Corporation (RRATTC) assnmed control of the hosnital and presently 
manages it under contract from HIS. 1 went into private practice in fall 
1982. I presently see about 4000 outpatients a year, about half of whom are
N ativp and h a l f  n o n -N a tiv o . I  do n o t  vocaiv a  any c o n tra c t  iron ies trom
the State, IHS-r-cr BBAHC. Thc-BBAHC dinic-cccs-about 8000-outpatimte a year 
plus about 4000 more in field visits, specialty clinics and pharmacy and xray 
visits generated by myself. Therefore, I feel that my practice is a significant
componpnt of thp Rri stol. Bay health care picture.

vJhen I  s t a r t e d  p r iv a te  p r a c t ic e  m a lp ra c tic e  in su ra n ce  f o r  fa m ily  p r a c t i c e . 
uype doccors doing o b s c e r r lc s  (OB) was o n ly  $2000-^3000 p e r  y e a r , s in c e  then  
i t  has sJryrnc.kpfpd to  th p  $30/100-$80000 rangp  depending on coverage l im i t s
and in su ra n ce  com panies. Because o f  t h i s  I v as_ fo rced  to  drop OB 2 y e a rs  ago.
The limited amount of deliveries that I was doing here (about'25% of the total)
simply could not carry the high premiums. Nov;, not doing OB, insurance pra.vd.ufis---
have risen again. Depending on ccmpany and coverage limits, malpractice insurance 
for not doing OB is in the $8000-813000 range. This represents about 157. of
my takehrm e incctno and i s  double l a s t  y e a r . In  my o p in io n , with th e  high p ercen tag e  
of ray practice that is either uninsured or on Medicare or Medicaid ftdiose reimburse­
ments are fixed), my patient population will be unable to finance continuously------
and rapidly rising malpractice premiums.

The hospital bere, adminisf-erpd hv BBAHC has bad a provision in i.ts bvlav;s
rernn’r-ing a d m ittin g  p h y s ic ia n s  tn  have m a lp ra c t ic e  insrrranee BP.APP i s  n o t 
covered  by th e  F e d e ra l T o t t  A ct o r  so v ere ig n  im rtunity and i t s e l f  pays $338,000 
p e r  y ea r f o r  $1 .000 ,000 coverage! O bviously , o n ly  an o rg a n iz a tio n  th a t  i s  
h e a v i ly  su b s id iz e d  can  a f fo rd  such  h ig h  r a t e s  in  such a  sm all cotnnunlcy.
Vou 5U.-Q probably awnra fcliat Ulio 2 largo hoopitalc in Aiiclioirapia_at3d fuoaaral__________
small rural hospitals do not rerruire admitting MDs to carrv malpractice insurance,
In fact, the short term solution to the 7'affordabii-ity-crisis''1 -in Homer, Seward,
Valdez, Cordova, Petersburg and tkangell has been for altthe-MDs to "go bare1'.-----
Thic ic  a c tu a l ly  n o t  t e r r i b l y  r ie k v  in  th e se  sm all ccxrm unitioc, and I  fo o l  i t
would be not too risky for me.

However. BRAHC feels that if. cannot afford the. small increase in liability
caused bv a "bare" physician on its staff. I have been told bv the administration
of the corporation that this is an internal decision, and they are aware that 
neither IHS nor MICA (their insurance carrier) require me to carry insurance.
I  have a lo o  been to ld  th a t  i£  th e  '^modified j o i n t  €» o c v c ra l"  l i a b i l i t y  doe t r i n e
were changed to pure "several" liability, I would have found no objection to 
"going bare".



APR 21 '87 16=04 LEG. AFFAIRS - DILLINGHAM

Charles Aarons, M.D.
Box 228 

Dillingham, Alaska 99576 
(907) 842-5459

At this point seme of you may he thinking that I have a political 
p r o b l e m  w i t h  B RAHC. T h i c  ic c e r t a i n l y  true, b u t  l e t  m e  a c o u r c  y o u  t ha t  

m y  day-to-day relations with doctors, nurses and other hospital staff have 
been exemplary. In brief, I feel I am dealing with seme administrative 
people who are f r y i n p  f~n prntpct* t-hp^r rrrazmi731 i"nn -From pvpt> a m m i ' n wl 
increase in liability, although they are being very short sighted and are 
ignoring the obvious public interest in keeping a long-term physician in 
the community.

F i n a l l y ,  1 P t  s t a t e  tha t  i f  T a m  f o r c e d  to p i v o  u p  a d m i t t i n g  p r i v i l e g e s  
t o  t h p  local h o s p i t a l ,  I w i l l  b e  f o r c o d  to l e a v e  t b e  area. I d o  n o t  f e e l

that a physician can do justice to his patients if he cannot have free access
to a l l  th e  l o c a l  r e s o u r c e s  a v a i l a b l e  Lo liiui. TlieL'eCuie, i n  Llie sliurL t e r m

this issue of "several" liability addressed in SB 211 is a make-or-break
i s s i i p  a s  f a r  a s  tny m e d ic a l j u H i V i r w  i n  Ti111 'ry rtn n i Jn  o m /. -e r n e d . T,i my L m  l. 
subjective opinion, I feel that m y  exit from the local health scene would be 
a great loss-jt.o—the_region. Furthermore, in the long view, -with massive. 
Federal deficits and drop plug-State revenues, the .funding''of public-health .
t y p e  e n t e r p r i s e s  s u c h  a s  DBAIKJ w i l l  suTler . A l l  ui •.« lias Lu U v  is l u o h  a L

the ̂ remote conmunities of Western Alaska and count the number of private 
medical practitioners (2 total west of the Alaska Bange) to realize that 
it will be very difficult to attract MDs to such areas in the future. If 
IHS .funds drop off these areas will be left without doctors.

Sincerely,

F h a rl^ s  Aarons MD



APR 21 'e? 16:04 LEG. AFFAIRS - DILLINGHAM'Health Cnrp. won ’t help — .
Insurance rates m a y  force 
doctor to close practice
by Bruce Baltar
BayTwies Staff' . . .  •; . •Local doctor Charles Aarons'announc-ed this wi»*k 'thiir he wilf quit practicing __________________medicine locaHyTmiessmwiHcal-maJprac: “ kind o f a C&tch-ZSt you-ean^t affordticc insurance rates fall or the Bristol Bay: malpractice and you can’t afford noi~to
A i c a  H c a l l l i  C o r p o r a t io n  c h o n g c o  i t a p o l io y  h o v e - i t . ”  B B A H C ’o in c u r a h c e  p a c k a g e .regarding.- '

th'e hospital. M ICA is the primary medical malpractice insurer .in the. state. . ; .Appel .'notes that malpractice insurance i« »-vTrisis nationwide”  ana says that it’s

paying S2.uuu tor two: says the hospital1 would’suffer increased i years ago now runs $8t10,000 a year.”  posure.tp. liability if it allowed Aarons to Aarons, who gave up delivering babies go uninsured p d  that the policy requiring more..than a year ago when obstetric physiCianS/with admitting privileges at 
malpn>ctir« insurance rates .= soared_ta‘-=Kr^nk«ialfetAhe ic*Jiredll3S al.Wavs hften $40-50,000 per year, says tnat.ne can.nos part of the hospital bylaws.longer afford.even basic coverage for his general,practice.... .And while he is willing to,“ go bare,”  BBAHC will not grant him admitting 
privileges-at Kanakanak Hospital unlcaa he buys insurance;/-.

. . I m ayhs. foropd to lsavo th« a r e a  ae  a  
result since. T He not feel that I can ade­
quately- practice mcdicino whon 1 don’t

.But,Aarons says that BBAHC ip mak­ing the; problem _ worse.' ., “ I have been told that in very short order the Health Corp. wilLbexslahlishing policy.
rcquiiciucuU in icinis o f  d o l l a r  coveragewhich are higher than what I ’ve beeh.car-.
rying,” ha ciyo; TKa'result'will be. to raise 
his premiums tn  $12,000 a year;-he adds. 

.And Aarons' alao oayo that MICA willhave access to the sole health care facility not require that he have his own insuranceinvthe area,?- Aa’rons said. so long as the hospital pays a surchargeHe has asked BBAHC .to pay all or part equal to 25 percent, of.what.he Would have
o f  his; insurapoc premiums if  it' wanto him iq pay' buy hia own coverage: Tho coot to
cuveredi.but so fir  the hospital administra-. the hospital would be a few thousand aJion has refused,.:. .; , ■  year., •• •  'v-Pan'6f die'problem, :asboth Aarons'andi Aarons would still be uninsured under.
Konakonak Hospital administrator Roh Ap­pel explain, is that the the Medical Indem­nity Corporation o f Alaska (MICA) has tried.to require hospitals to niake.all private

the auroh’argo option, but the. hospitalwould bW insured against the additional liability exposure it faces by letting him practice djerc. ^ .doctors With admission privileges buy their: h y p b th e S y  if the hospitalown insurance as a condition for insuring See D O C , page 2

would go along with the surcharge option
if  Aarons paid for it, Appel aaid that hehad only heard o f the option from Aarons, and asked, “ What.bensfit do ’vs.derlya froiq.it?’- V- ,“ We pay malpractice insurance for our own physicians, ”  Appel notes. “ It seems to me only appropriate that .Dr. Aarons provide his own malpractice coverage.“ The logic o f our paying his-malprac­tice coverage escapes me.”Aarons finds that logic-partially in the fact that his malpractice premiums would be “ a minisrde addition”  to the Health

i from page 1Corp's existing premiums, much less its operating budget. . .. •He also points to BBAH C’suwn uituici,
vrliiwh lie soya calabLialiCa llic goal o f  “ fui-thering the health care o f the Bristol Bayarea.— —  ,“ It’s always good to have a diversity of health care options available," Aarons says. “ A  little competition is good for the
system.‘ .’There is nothing in (BBAHC’s) charter to say that it all has to be under the cor­porate framework,”  Aaron says. “ But it appears that that corporate framework is indeed squeezing out any other health pro­viders in the area."
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S e n a t o r  J a y  K e r t t u l a  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
Ju n eau, A l a s k a  9 9 8 1 1

M a i l  St o p  3100

D e a r  S e n a t o r  K e r t t u l a :

I a m  w r i t i n g  r h i s  l e t t e r  in o p p o s i t i o n  t o  S e n a t e  B i l l
211. It s e e m s  to  m e  t h a t  t h i s  b i l l  r e p r e s e n t s  a n o t h e r
c a s e  of t h e  i n s u r a n c e  c o m p a n i e s  t a k i n g  a c r a c k  at  t h e  a t t o r n e y s
a n d  b i a m i n y  i_he a t t o r n e y s  f o r  £501115 or t n e  l a r g e  a w a r d s -.
I w e l l  r e a l i z e  t h a t  so m e  r e f o r m  is n e c e s s a r y  w h i c h  w a s  
a m p l y  t a k e n  c a r e  of the l a s t  s e s s i o n .

W i t h  r e g a r d  t o  S e n a t e  B i l l  211, I p a r t i c u l a r l y  o b j e c t  to 
I t e m  B l i m i t i n g  t h e  a w a r d  of n o n - e c o n o m i c  d a m a g e s  t o  $ 1 0 0 , 0 0 0  
f r o m  the p r e s e n t  l i m i t  of $ 5 0 0 , 0 0 0 .  I a m  t h i n k i n g  of a 
s i t u a t i o n  w h e r e  s m a l l  c h i l d r e n  a r e  d e p r i v e d  of a m o t h e r  
or s mall c h i l d r e n  a n d  a w i f e  d e p r i v e d  of a f a t h e r .  T h e r e  
is n o  w a y  t h a t  o n e  can c l a i m  t h a t  t h e  n o n - e c o n o m i c  d a m a g e s  
of la c k  of love a n d  e m o t i o n a l  s e c u r i t y  w i t h  a c c o m p a n y i n g  
p s y c h o l o g i c a l  d a m a g e  w o u l d  n o t  e x c e e d  $ 1 0 0 , 0 0 0  in s u c h  
a n  insta n c e .

A t  t h i s  po i n t ,  I s h o u l d  s a y  t h a t  t h e  S i t k a  B a r  A s s o c i a t i o n  
has a p p o i n t e d  a n o t h e r  p e r s o n  to w r i t e  l e t t e r s  c o n c e r n i n g  
o u r  o b j e c t i o n  to t h e  p a s s a g e  of t h i s  b ill; e v e n  t h o u g h  
I a m  P r e s i d e n t  of t h e  S i t k a  Bar, I a m  w r i t i n g  t h i s  l e t t e r  
s t r i c t l y  on m y  o w n  and e x p r e s s i n g  m y  o w n  f e e l i n g s .

I d o n ' t  ha v e  a n y  p a r t i c u l a r  o b j e c t i o n s  t o  t h e  p r o v i s i o n s  
of p r o p o s e d  S e c t i o n  0 9 . 1 7 . 0 2 0 ,  w h i c h  in m y  book, v e r y  c l o s e l y  
e x p r e s s e s  the p r e s e n t  l a w  in a n y  r e s p e c t .

Also, c o n c e r n i n g  S e c t i o n  5 of the bill, a l t h o u g h  I h a v e  
no o b j e c t i o n  t o  a m e m b e r  of a B o a r d  of D i r e c t o r s  of an 
e l e c t r i c  or t e l e p h o n e  c o o p e r a t i v e  b e i n g  e x e m p t  f r o m  o r d i n a r y
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n e g l i g e n c e  a c c o r d i n g  to  t h e  p r o v i s i o n s  of t h a t  sentence,
I do  fe e l  t h a t  a n  o f f i c e r  w h o  is, in a sense, c o n d u c t i n g  
a c t i v e  o p e r a t i o n s ,  s h o u l d  be liable.

W i t h  r e g a r d  to t h e  c o l l a t e r a l  b e n e f i t s ,  it s e e m s  to m e  
a b s o l u t e l y  u n f a i r  t o  h a v e  a i n s u r a n c e  c o m p a n y  t a k e  a d v a n t a g e  
of t h e  c o v e r a g e  t h a t  a p e r s o n  has p a i d  o n  his o w n  p r i v a t e  
li f e  i n s u r a n c e .  In o t h e r  words, if a m a n  had a $ 1 0 0 , 0 0 0  
p o l i c y  t h a t  he h a d  p a i d  f o r  on his life, a n d  the ju r y  w e r e  
to a w a r d  d a m a g e s  of $ 1 0 0 , 0 0 0 ,  his h e i r s  w o u l d  get n o t h i n g  
b y  r e a s o n  of t h e  w r o n g f u l  d e a t h  a n d  t h e  w r o n g d o e r  or his 
i n s u r a n c e  c o m p a n y  w o u l d  in a s e n s e  g e t  a f r e e  ri d e  b e c a u s e  
th e  v i c t i m  h a d  ti.e f o r e s i g h t  to p r o v i d e  li f e  i n s u r a n c e .
T h i s  c a n n o t  h e l p  b u t  h a v e  an a d v e r s e  e f f e c t  u p o n  s a f e t y  
r e g u l a t i o n s  as w e l l .  In a d d i t i o n ,  I f e e l  p e r i o d i c  p a y m e n t s , 
u n l e s s  a g r e e d  to b y  the p a r t i e s ,  a r e  s p e c i f i c a l l y  unfair. 
Ag a i n ,  w h a t  is h a p p e n i n g  is t h a t  if a p e r s o n  is e n t i t l e d  
to s a y  $ 2 0 0 , 0 0 0 ,  h e  s h o u l d  get t h e  i n t e r e s t  on t h a t  m o n e y  
an d  n o t  the i n s u r a n c e  c ompany.

W i t h  r e g a r d  to  a t t o r n e y ' s  fees, at t h e  p r e s e n t  time, costs 
are n o t  a l l o w e d  f o r  a t t o r n e y ' s  fees u n l e s s  the a c t i o n  is 
c o n t e s t e d  w i t h o u t  trial, or if f u l l y  c o n t e s t e d  is d e t e r m i n e d  
b y  t h e  court. It a p p e a r s  to m e  t h a t  t h e  p r o p o s e d  law cuts 
o u t  a t t o r n e y ' s  f e e s  c o m p l e t e l y ,  w h i c h  p a r t i c u l a r l y  in the 
s m a l l e r  c i v i l  cases, a n d  t h i s  m u s t  c o n s t i t u t e  a t  l e a s t  
80% of the total, it is t h e  a w a r d  of a t t o r n e y ' s  fees t h a t  
a l l o w s  a s m a l l  c l a i m a n t  to p u r s u e  his c l a i m  in court.
T h i s  a l s o  a l l o w s  f o r  f u l l  p r e p a r a t i o n  a n d  b e t t e r  a d v o c a c y  
in t h e  l a r g e r  c a s e s  - w h i c h  is e x a c t l y  w h a t  the i n s u r a n c e  
c o m p a n i e s  are a f r a i d  of.

In a m o r e  g e n e r a l  m a t t e r ,  y o u  p r o b a b l y  h a v e  r e a d  some of 
t h e  r e p o r t s  of t h e  S t a t e  t h a t  has s e v e r e l y  l i m i t e d  r e c o v e r y  
in w h i c h  the i n s u r a n c e  c o m p a n i e s  e i t h e r  h a v e  n o t  r e d u c e d  
t h e i r  at  all, or  h a v e  d o n e  so very, v e r y  m i n i m a l l y .

T h a n k  y o u  v e r y  m u c h  for y o u r  c o n s i d e r a t i o n .

V e r y  t r u l y  yours, f,

W C C / s r
cc: Dick E l i a s o n

Ji m  D u n c a n  
J o e  J o s e p h s o n
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The Honorable Senator Rick Halford 

Pouch V

Juneau, Alaska 99801

Re: SB 211

Dear Senator Halford,

^  I ap Tfrit~inn 1 rT1 n 1 1 ; “~r r1 ntrd to civil liability. I would like to 

urge you very strongly NOT to pass this bill out of the Judiciary Committee. 

Please allow me to share with you the reasons for my interest in this bill 

and the concerns I have about the changes this bill would bring about.

I am a victim of medical negligence. Six years ago, I went to see a 

specialist in Anchorage to .check out a hearing loss. I was told that it was 

nerve damage, and nothing could be done. As a resuTfT of another medical 

concern in 1985, specialists at the University of Washington found a large 

tumor that had been growing in my brain for up to ten years. The removal of 

the tumor was a horrendous ordeal, and it left me with a permanent facial 

paralysis. Not only do I have distorted facial features, but I am totally 

deaf on the right side. A  multitude of functional impairments followed, as 

well. Most importantly, I learned upon return to Alaska that the specialist 

in Anchorage had suspected a tumor, but FAILED TO TELL M F . Mv impairments 

could all have been prevented if diagnosis and treatment had occurred when 

I first sought help.

You can imagine that I was extremely angry at the lack of concern d i s­

m a y e d  by the Anchorage spe c i a l i s t . I am bringing suit for damages against 

this physician as a way to - partially - compensate for the way that' my life 

has been turned upside down by his negligence. I will suffer the consequences 

of his'lack of responsibility and be reminded of it every day, in everything 

I do.

I am including with my letter two articles for you information. They 

address the nature of the problem of "tort r e f o r m " . I hope that you are aware 

*61 "the facts regarding the insurance industry's claims that huge judgements 

against them are forcing premium rates sky high. This is a falsehood. R e­

cent media examination of these claims have well exposed this to be a patent 

lie. Insurance industry profits have increased over 6007. over last year, 

for a total of over 12 BILLION dollars! “ —

Other articles in the Alaska Academy of Trial Lawyers publication I am 

sending you suggest that judgement cap legislation may be unconstitutional.

I certainly feel that the decision to place a monetary value on an individual's 

impairment due to negligence should properly rest with a jury. The jury 

system is the ultimate safeguard of the idividual, and should not be abridged.



Finally, I w o u l d  like to submit to you that the re a so n  there are m a l­

pr a c t i c e / n e g l i g e n c e  claims is that there are, u n f o r t u n a t e l y ,  p e r s o n s  w h o 

fail to p e r f o r m  resp o n s i b l y . If there is a crisis, the cause of it is 

N O T  the vicitra. If the l e g i s l a t u r e  w i s h e s  to a d d r e s s  "the p r o b l e m , "  the 

a p p r o p r i a t e  d i r e c t i o n  w o u l d  a p p e a r  to be to put r ei n s  on the i n s u r a n c e  

industry, or to e s t a b l i s h  s t a n d a r d s  for the m e d i c a l  and o t h e r  p r of e s s i o n s .

I h ave i n q u i r e d  a b ou t  h e a r i n g s  on this bill, and w a s  told that there 

are plans for a h e a r i n g  in an u p c o m i n g  C o m m i t t e e  m e e ti n g ,  but that no 

t e l e c o n f e r e n c e  t e s t i m o n y  w i l l  be allowed. I b e l i e v e  that this p r o p o s e d  

b ill w o u l d  s e r i o u s l y  a b r i d g e  the rig h t s  of the i n d i v i d u a l  and should be 

o p e n e d  for p u b l i c  input. I w o u l d  a p p r e c i a t e  y o u r  a s s i s t a n c e  in a s s u r i n g  

this.

T h a n k  y o u  for y our c o n s i d e r a t i o n .  I hope that I w a s  able  to c o n t r i b u t e  

to y o u r  u n d e r s t a n d i n g  of this issue.

S i n c e r e l y  yours,

K. A n n e l y  G e r m a i n e  

745-6511/274-3658
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O F F IC E :2205 E. Tudor R d., Suite 38 Anchorage, Alaska 99504 (907) 561-MADD
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R E S O L U T I O N

T h e  A n c h o r a g e  C h a p t e r  o f  M A D D ,  M o t h e r s  A g a i n s t  D r u n k  D r i v i n g ,  
is v e h e m e n t l y  o p p o s e d  to SB 211 e n t i t l e d  " A n  act r e l a t i n g  to c i v i l  
l i a b i l i t y ;  a m e n d i n g  A l a s k a  R u l e  of  C i v i l  P r o c e d u r e  82, and p r o­
v i d i n g  for an  e f f e c t i v e  d a t e . "  O n  A p r i l  30, 1987 the C h a p t e r  
B o a r d  of D i r e c t o r s  a d o p t e d  the f o l l o w i n g  r e s o l u t i o n :  ,

W H E R E A S :  SB 211 s e e k s  to r e d u c e  the l i m i t  o n  n o n e c o n o m i c  d a m a g e s
a w a r d e d  b y  a c o u r t  f r o m  $ 5 0 0 , 0 0 0  to $ 1 0 0 , 0 0 0 .

W H E R E A S :  T h e  l i m i t  o n  n o n e c o n o m i c  d a m a g e s  w o u l d  g i v e  l i t t l e  or
n o  f i n a n c i a l  r e d r e s s  to the v i c t i m s  w h o  are h o m e m a k e r s ,  c h i l d r e n ,  

or s e n i o r  c i t i z e n s .

W H E R E A S :  " N o n e c o n o m i c  l o s s e s "  w o u l d  b e  d e f i n e d  as " s u b j e c t i v e ,
n o n p e c u n i a r y  d a m a g e s "  and i n c l u d e  p a i n  and s u f f e r i n g ,  i n c o n v e n i e n c e ,  
p h y s i c a l  i m p a i r m e n t ,  d i s f i g u r e m e n t ,  m e n t a l  a n g u i s h ,  e m o t i o n a l  
d i s t r e s s ,  a n d  all o t h e r  n o n p e c u n i a r y  d a m a g e s .

W H E R E A S :  T h a t  l i m i t  is u n r e a l i s t i c ,  u n c o n s t i t u t i o n a l  and
d i s c r i m i n a t e s  a g a i n s t  the e n t i r e  p o p u l a t i o n  of the S t a t e  of A l a s k a .

W H E R E A S :  SB 211 w o u l d  a l l o w  the p e o p l e  w h o  i n j u r e  o t h e r s  to
r e q u e s t  t h a t  c o m p e n s a t i o n  to t h o s e  v i c t i m s  be m a d e  in p a y m e n t s  
o v e r  a p e r i o d  o f  y e a r s  as o p p o s e d  to a l u m p  s u m  p a y m e n t ,  e v e n  
t h o u g h  v i c t i m ' s  e x p e n s e s  m a y  o c c u r  in a v e r y  s h o r t  p e r i o d  of time.

W H E R E A S :  S u c h  p e r i o d i c  p a y m e n t s  w o u l d  a l l o w  i n s u r o r s  to c o n t i n u e
to e a r n  i n t e r e s t  o n  the v i c t i m s '  s e t t l e m e n t s .

W H E R E A S :  SB 211 is a s t e p  b a c k w a r d s  for t h o s e  w h o  h a v e  f o u g h t  so
h a r d  to g a i n  r i g h t s  for v i c t i m s  in c r i m i n a l  and c i v i l  c o u r t  
p r o c e e d i n g s .

W H E R E A S :  T h e  r e p e a l  of the p r o v i s i o n  for a w a r d i n g  a t t o r n e y  fees
u n d e r  A l a s k a  C i v i l  R u l e  82 w o u l d  f u r t h e r  r e d u c e  v i c t i m s '  r e c o v e r y  

in l a w s u i t s .

M O TH ERS A G A IN ST D R U N K
DRIVING
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BE  IT T H E R E F O R E  R E S O L V E D :  T h a t  the A n c h o r a g e  C h a p t e r  of M A D D
a d a m a n t l y  o p p o s e s  SB  211 as an a t t e m p t  to d e c r e a s e  the r i g h t s  
of  v i c t i m s  in f a v o r  of m u l t i b i l l i o n  d o l l a r  i n s u r a n c e  i n d u s t r y  
i n t e r e s t s .

Be it f u r t h e r  r e s o l v e d  t h a t  the 1 5 t h  S e s s i o n  of the A l a s k a  
S t a t e  L e g i s l a t u r e  s h o u l d  t a k e  n o t i c e  of t h o s e  w h o  c o m p r i s e  
the m a j o r i t y  o f  e l e c t o r a l  vot e s :  A l a s k a n  f a m i l i e s  w h o s e  m e m ­
be r s  w o u l d  be s e v e r e l y  l i m i t e d  in c o m p e n s a t i o n  t h r u  SB 211 
n o t  the h i g h l y  p a i d  " t o r t  r e f o r m  l o b b y i s t s " .

M O T H E R S
A G A I N S T

D R U N K
DRIVING



ALLEN R. CHEEK 

Suite 214-G 

Northward Building 
455 3rd Avenue 

Fairbanks, AK 99701 
456-8538

After the passage of tort reform legislation during the 1986 session, the Fairbanks

Daily News-Miner carried an article on May 21, 1986, touting the benefits of the legislation
as reported by the Tort Reform Coalition:

"Tort reformers are delighted with the bill setting limits on damage awards in liability 

lawsuits, but how the new legislation will affect cost and availability of insurance in still 
an open question,

"It was more than others had anticipated," said Gene Roguszka, vice-chairman of the Citizens 
Coalition for Tort Reform, . . . .The insurance industry told us we got a more restrictive 
statute than any other state was able to achieve in one session",' he said.

"Roguszka stopped short of saying the bill would help skyrocketing premiums or insurance 
availability." 'We do not control that,' he said. 'That's a question for tne insurance 
industry. We (tort reformers) never guaranteed l o w e r’rates.'

IF THE CIVIL JUSTICE SYSTEM WAS THE CAUSE OF THE ALLEGED INSURANCE CRISIS, AND THE TORT 
REFORMERS WERE ABLE TO LOBBY THROUGH SUCH EFFECTIVE LEGISLATION— WHY NO DECREASE IN 
INSURANCE PREMIUMS??? “

The answer is simple--there never was an insurance crisis--According to Donald DeMuth's 
report to Division of Insurance Director John George of March 17, 1986,

"Overall, in spite of all the tears that the insurance industry is shedding, it appears 
to me that the insurance industry is doing quite well for this line (Other liability),
Unfortunately, accident year direct statistics are not available for Alaska, but I would 
guesstimate that if they were, they would reflect a loss ratio-down around 5Q%,"

I
Mr- DeMuth, the state's Chief Financial Examiner for insurance found that the top 13 
insurance companies had an average "loss ratio" of 62.3%, compared to a national average 
for those companies of 73,4%, during 1985.

THE INSURANCE INDUSTRY REPORTED CONSOLIDATED NET INCOME AFTER TAXES OF $12,7 BILLION 

FOR 1986, A 665% INCREASE IN INSURANCE INDUSTRY PROFITS OVER 1985, ACCORDING TO'THP.
INSURANCE SERVICES OFFICE AND THE NATIONAL ASSOCIATION OF INDEPENDENT INSURERS, AND IF 

INSURANCE PROFITS ARE CALCULATED IN THE MANNER RECOMMENDED BY THE U,S, GENERAL 

ACCOUNTING OFFICE, (GAO) CONSUMER GROUPS CONTEND THAT INDUSTRY PROFITS ARE ACTUALLY 

$24.6 BILLION.

If the insurance industry is able to shirk its responsibilities to injured victims, the 

State of Alaska will surely have to bear the medical costs of its injured citizens, which 
is certainly against the wishes of the Alaskan public . \

NATIONWIDE, STUDIES SHOW THAT TORT "REFORM" HAS NO IMPACT ON INSURANCE RATES.
According to 4etna Life and Casualty, one of the nation's leading commercial liability 
insurers, which recently analyzed *hjs impacts of Florida's tort-reform legislation:
"While one limitation will reduce rates by a maximum of four~tenths of 1 percent, all 

other limitations will have no effect whatsoever on insurance rates."   ^



Last year when tort reform was introduced one o f  the things that was 
supposed to happen was premiums were to go down. I have not seen this be the case.

This year those pushing this bill to pass claim they are protecting victims rights.
I have read and studied this bill closely and it does nothing for the victim in any 
way, shape or form.

The debate has shifted nation wide and the chant is now becoming INSURANCE REFORM, 

The Federal Trade Commission is now backing proposals that would repeal the McCarran 

Ferguson Act which exempts the insurance industry business from federal antitrust laws,

The insurance industry’s profits after taxes for last year increased b y  over 6QQ% 
from 1985.

The only thing that is going to reduce premiums and protect those with, valid claims 

is REFORM OF THE INSURANCE INDUSTRY.

What I feel the insurance industry is saying to us now, is not only do we not 
want to pay for valid claims, we d o n’t want you to be able to afford a lawyer to fight 
us, and we want 100 per cent profit.

I think w e  would all like a business like that.

I would like to see Alaska follow the movement nation wide to get into the movement 

for insurance reform and make that industry responsive to the consumers,

SB-211 does absolutely nothing for victims and injured people and will do nothing 
to lower premiums.

Our premiums continue to raise and there is no reason. It does'not matter what 
business you are in, and that is what I am hearing here to day, my"insurance keeps 
going up and I have few or no claims —  reform of the industry is- the only thing that 

is going to bring down liability premiums —  making that industry tell us why the 

premiums are so high for those individuals and business with few or no claims.£XXX
I*m in business too, and I know I could not get away with continuing 

to raise the cost of my services without justification, could you?

The bill that passed last year was bad enough. This adds insult to injury.

What I can't understand is why even the insurance industry would want a limit of 
$100,000 —  can someone tell me why consumers would I m p o l i c i e s  for a million dollars
worth of liability if all they are going to be able t o ^ e c o v e r  should they ever need to 
is "$100,000"? Or who will buy certain kinds of insurance that cover the matters 

addressed in SB211, if there is no recover under the policies available? If they aren't 
going to pay claims - who is going to need insurance?

As far as frivolous lawsuits, that's what we have a judicial system for, Maybe we 

need to train our judges to screen cases, but certainly tort reform is not going to 

rectify anything addressed in this bill.

I would like to add in closing, that I agree whole heartedly with Katie Hurley 
and what she attested to. I agree also with the gentleman that testified after 
David McGuire.

Barbara Gaston 

1825 Sheldon Avenue 
Fairbanks, Alaska 99701-73484 5 1 -8 8 7 2



My name is Dennis W. Jeffers. I am a practicing oral & maxillofacial 
surgeon in the Fairbanks area and speakon behalf of the Alaska Dental 

Society and myself in favor of tort reform legislation on the basis of 
my ownpersonal experience with continued rising costs of liability 
insurance and thedirect effect on my ability to deliver health care to 

those in need. Without this insurance I could not practice aA ALL AND 
YET THE COSTS OF THIS INSURANCE COVERAGE CONTINUES TO BE THE MAJOR CAUSE 

OF FEE INCREASES in dentistry and surgery tothe point that patients are 

avoiding seekingtreatment because they an simply not affortd the care.

Some facts that are based on my own experience I haVE SHARED IN THE PAST 

AND I will reiterate once again. In 1980 the insurance premiums were 
$1600 and in six years the rates have risen to $57,000.00. This accounts 
for the entire basis of all fee increases in our practice in the past 
four years and the fee increases still d o n’t cover the rate increases.

is no wonder that we read edtorials in the newspapers on a near daily 
basis about the rising medical and dental fees. The general public is 
very frustrated about this problem and only you public officials can do 
something about it. Iexpect it to get worse. One insurance carrier that 
writes for oral surgeons in particular will increase 118% this summer 
and this will be passed on to the patient once again. There are those 

that do not believe that this tort reform legislation is the answer but 
we feelthat it is a start in the right direction. Thank you for your 

time.
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Mr. Chairman, members of the Senate Judiciary Committee, my name is Jim Stickles,

and I represent the Alliance of American insurers. The Alliance of American

Insurers is a national trade association representing 175 insurance companies, most

of whom write property and casualty insurance throughout the United States.

It is my understanding, Mr. Chairman, that you would like me to discuss the 

financial condition of the insurance industry and how this relates to the 

availability and affordability of various lines of insurance.

Perhaps it would be most helpful if we approach this by discussing the following:

- How much did the insurance industry earn in the years 1983, 1984, 1985,

and 1986?

- What caused the deterioration that is seen in the years 1984 and 1985,

and how did this deterioration affect the availability and affordability 

of commercial insurance?

- Did 1986 results following rate increases mean that tort cases are no longer

a problem?

- What can the buying public reasonably expect in 1987 and beyond?

There are several charts, attached to this statement, which will be referred to 

shortly, but before doing so, and p a r ticularly before looking at the first chart 

which sets forth the financial results of the industry, let me explain some basic 

terms that are used in these charts.

1. Underwriting Gain

Basically, underwriting gain is earned premium plus incurred losses and 

expenses. Earned p r e mium is not the total amount of p r e m i u m  written by 

insurance company, but rather that amount which has actually been earned at

I
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the time the calculations are made. In other words, a policy written on July 1 

for $1,000 premium would have earned only $500 of that by January 1. Incurred 

losses mean those losses which have been paid plus those reserves that are set 

aside for future payments. Underwriting gain or loss, therefore, is a pure 

insurance operation result.

2. Operating Income

This is the underwriting gain or loss just referred to, plus other income, such 

as investment income. This additional income, when added to the underwriting 

gain or loss, creates the total operating income.

3. Capital Gains

This is the amount realized from the increase in the value of stocks, bonds, 

etc., over the original purchase price. Capital gains, therefore, break down 

into both realized capital gains and unrealized capital gains. Realized 

capital gains are the dollars which are actually received when the stocks or 

bonds are sold. Unrealized capital g a i n s , on the other hand, is the difference 

between the purchase price and the value of the bonds or the stocks at any 

given time. In effect, this is a paper profit since, obviously, the value can 

go up and down at any given time.

4. Income Tax Credit

This is a federal income tax credit that is allowed insurance companies based 

on previous years' losses.



5. Net Income

This, then, is the operating income (underwriting gain or loss plus investment 

income) plus any realized capital gains and any income tax credits.

6. Re-.urn on Equity

This is the percentage that the income bears to the surplus of the industry. 

Return on equity measures the percentage of income that is earned from the use 

of surplus and is very useful because it is the only way that the profitability 

of the insurance industry can be measured with other businesses.

Now let us refer to Chart A which sets forth the results in 1983, 1934, 1985, and

1986. First, note that unearned premium increased each year, with the biggest jump 

coming in 1986. It is easy to see that 1984 and 1985 were two of the worst years 

the industry has seen as far as underwriting loss is concerned. During those 

two years, even the investment income, which had increased, was not sufficient to

offset the losses, and had it not been for realized capital gains and income tax

credits, there would have been a net loss after taxes.

Chart B is significant because it shows, again, the effect of 1984, 1985, and 1986, 

as far as underwriting losses are concerned.

Chart C demonstrates the tremendous impact that investment income has in the 

insurance operation. There was an underwriting loss of $17 million, yet the 

$21 million in investment income produced an operating income of $4.5 million.

Chart D graphically demonstrates the growth of premium during the period from 1982 

through 1986.



Chart E is a very important chart because it shows that while premium increased, 

losses increased also, so that there was an underwriting deficit even with the 

tremendous increase in premiums that were generated from the rate increases in 1986. 

This demonstrates the need for further tort reform.

Chart F sets forth the various lines of insurance and the relative loss ratios. It 

should be noted here that somewhere between 110 percent and 112 percent can be a 

profitable loss ratio when investment income is applied. Note, however, that it is 

the commercial lines of insurance that bring up the average loss ratio for all 

lines, while the personal lines, such as the automobile and fire insurance, tend to 

keep the averages down.

Again, Chart G shows how premiums soared in 1985 and 1986, but chart H also 

indicates that during that same period of time, adjustment expenses tripled. 

Adjustment expenses include such things as the cost of defense counsel and the cost 

associated with defending cases. This involves depositions, etc., which have been 

extremely costly over the past few years.

Finally, Chart I has been included because there has been much discussion about the

cyclical nature of the insurance industry. It is true that insurance does run in 

cycles primarily because of the competitive nature of the business. What is 

important here, however, is to compare the last cycle that the insurance industry 

was involved in 1975. At that time, operating losses were only $77 million 

compared to a $5 billion loss in the current cycle and the rate of return after

taxes was 2.4 percent versus 1.7 percent in the current cycle. Also, the

1975 cycle involved only 25 insurance company insolvencies whereas the figure is 

much higher at the present time.
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Now the question is, what caused this deterioration in 1984 and 1985 and how did it 

affect the availability and affordability of commercial insurance.

Actually, there were several factors involved. During the period of 1979 through 

1984, the investment yields were extremely high. Realizing this, companies engaged 

in cash flow underwriting competing for the business in order to get the premium to 

invest at the high yields. This worked well until suddenly the investment picture 

changed dramatically in 1984, leaving the industry with lower rates and 

correspondingly lower premium dollars along with lower investment income. The 

result was that in 1984, 20 insurance companies became insolvent; in 1985, 21 other 

companies wenc. under. In 1986, roughly 15 companies had become insolvent with 

about 215 that are being watched very carefully by the National Association of 

Insurance Commissioners.

It is important to know, however, that while this obviously created operating 

problems for the insurance industry, the consumer benefited during this period 

because premiums were depressed. However, when they were raised suddenly in 1986, 

it became a real problem for businesses because they were not able to build it into 

the cost of their product and had to resort to taking it from their surplus. As a 

sidelight, some years ago, Consumer Advocates were criticizing the insurance 

industry because they were not using, in their words, investment income in the rate 

making process. When the industry losses in 1984 and 1985 had created severe 

availability problems, the criticism was changed, and the cry became one of poor 

management on the part of insurers.



How then did these large industry losses create an availability problem?

Basically, the availability of insurance in the market is controlled by the 

capacity of the insurance industry to write new business. Capacity is based on the 

surplus of the industry. Surplus is needed to pay expenses when they exceed the 

premiums charged; to mak e  up for an adequate reserves; to a bsorb decreases in 

assets; and finally, to support growth.

An insurance company has to meet certain tests set forth by the insurance 

department to keep them from insolvency. Basically, the rule of thumb that the 

insurance department uses is that an insurance company should not have more than 

three times their surplus involved in premiums written. Thus, if a company has a 

surplus of $1 million, their writings should not exceed much over $3 million. 

Obviously, this is a rule of thumb, but as the industry surplus was reduced during 

that period of time, their ability to write new business was curtailed accordingly.

Basically, the capacity of the insurance industry is reduced when surplus is 

lowered or when exposure is increased.

Obviously, when losses are more than income dollars, there will be an effect on 

surplus. Another factor, however, is the reinsurance that the insurance companies 

writing the primary risk purchased to protect themselves fr o m  unusually large 

losses.
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D u r i n g  the p e r i o d  o f  tim e  w h e n  the i n s u r a n c e  i n d u s t r y  w a s  u s i n g c a s h  f l o w  

u n d e r w r i t i n g  and d e v e l o p i n g  h e a v y  losses, the r e i n s u r a n ce  m a r k e t  w a s  h a v i n g  the 

s a m e  pr o blem. In o r d e r  to c o r r e c t  t heir si tuation, they d i d  on e of t h r e e  thin g s .

In som e  instances, t h e y  s i m p l y  w o u l d  not enter into a new r e i n s u r a n c e  con t r a c t ,  

thu s the p r i m a r y  c a r r i e r  had an i n c r e a s e d  e x po s u r e  w h i c h a u t o m a t i c a l l y  r e d u c e d  

their c a p a c i t y  to w r i t e  ne w  b u s i n e s s .  In o t h e r  instances, the r e i n s u r a n c e  c o n t r a c t  

wa s  r e n e g o t i a te d ,  b u t  at a m u c h  h i g h e r  p r e m i u m .  This al s o  t e n d e d  to r e d u c e  the 

c a p a c i t y  of the p r i m a r y  insur e r  b e c a u s e  that money, in s o m e  i n s t a n c e s ,  ca m e  f r o m  

their surplus. F i na l l y ,  som e  r e i n s u r e r s  n e g o t i a t e d  new t r e a t i e s  w i t h  the p r i m a r y  

c a r r i e r s  and si m p l y  c h a n g e d  the r e t e n t i o n  a m o u n t  so that t he  p r i m a r y  c a r r i e r  ha d  to 

re t a i n  m o r e  of the l i a b i l i t y ,  thus a g a i n  l o w e r i n g  their c a p a c i t y  to w r i t e  m o r e  

i n surance.

W h e n  the c a p a c i t y  of th e  i n s u r a n c e  i n d u s t r y  is redu c e d  so t h a t  they  ca n no t  w r i t e  

the ins ur a n c e  r e q u i r e d  in e x p a n d i n g  m a r k e t s ,  then  o b vi o u s l y ,  the p r o b l e m  of

a v a i l a b i l i t y  ar i s e s  f o r  t h o s e  l in e s  of i n s u r a n c e  that are h i g h e r  r isks than

others. S i m p l y  put, if an i n s u r a n c e  c o m p a n y  can only w r i t e  so m u c h  b u s i n e s s ,  t h e y  

are g o i n g  to se l e c t  th e  lines that a r e  g o i n g  to have the b e s t  c h a n c e  of b e i n g  

pr o f i t a b l e .

Al s o  a f f e c t i n g  the a v a i l a b i l i t y  and a f f o r d a b i l i t y  of c e r t a i n  l ines of i n s u r a n c e  is

the u n p r e d i c t a b i l i t y  of w h a t  can be e x p e c t e d  in the future. As an e x a mple, t h e r e

ar e  m a n y  lines of i n s u r a n c e  that p r o d u c e  "long tail" claims. In ot h e r  words, t hese 

are s i t u a t i o n s  w h e r e  c l a i m s  wil l  c o n t i n u e  to be p r e s e n t e d  l o n g  a f t e r  the p o l i c y  has 

b e e n  c ancelled. This is bes t  d e m o n s t r a t e d  by an ins u r a nc e  c o m p a n y  t hat w r o t e  a 

d o c t o r ' s  p r o g r a m  for m e d i c a l  m a l p r a c t i c e  in N e w  York. They h a d  b e e n  on the risk
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for 25 years when they finally decided not to renew in 1974. The annual premium 

for this group policy never exceeded $40 million, and for the entire 25 years 

totaled $225 million. However, payments for losses and related expenses had not 

yet reached $100 million when the program was terminated. That sounds good to this

point, but in the ten years since 1974 with no additional p r e m i u m , the company has

paid over $300 million in claims and an additional $55 m i l lion in attorneys' fees

and other claims expenses. Payments in 1984 alone were m o r e  than $30 million.

Over 1,300 claims remain unsettled and new claims are still being reported at the

rate of more than 200 per year.

But it is not just medical malpractice that creates this problem. Asbestos is 

known to have a tremendous exposure. A company that has been on a risk that 

involved construction with asbestos years ago that is being torn down today can be 

faced with claims now and in the future. Claims involving toxic waste fall into 

this category also, but here, there is a further problem which arose under the 

Jackson Township lawsuit. The insurance policy that was sold to the Jackson 

Township indicated that it would cover sudden and accidental damage. The court, 

however, held that seepage of toxic waste at any given time is a sudden and 

accidental situation. Therefore, claims can be made many years when a seepaye 

occurs and damage results.

Another element that creates problems in predicting future losses is the public 

attitude. All too often, the reaction is: "if someone is hurt, then someone must

pay for those damages." In many instances, it almost seems completely irrelevant

as to whether it was the person's own fault or not.
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What, then, will the future look like? Obviously, no one can really predict this 

with any accuracy, but we do know that 1986 rate increases have produced a 

significant improvement in the profitability of the insurance industry. The 

problem, however, is that insurers must still use income from other sources to 

augment the day-to-day insurance operations in order to get into the black. In 

this regard, investment income is certainly not a constant variable, nor can other 

income, such as realized capital gains and income tax credits, be relied upon in 

the future to increase the operating income of the industry. On the positive side, 

however, the industry is rebuilding its capital base and this increase will 

certainly ease the availability p r o b l e m  relative to v a r ious lines of insurance.

And the large rate of increase in premiums has declined, and will probably continue 

along that trend. This does not mean that rates will n e c e s s a r i l y  drop, but neither 

should there be the rather severe and large increase that we witnessed in 1986.

The problem we are facing is that while premium has increased and is increasing, 

losses are increasing right along with those increases in premium. This, 

therefore, seems to indicate that reasonable tort reform must continue, if we are 

to have predictability back into the rate making process, and if we are to continue 

to improve the industry situation so that insurance will become more available and 

affordable in the future.



Property/Casualty Insurance Industry 
Financial Results— 1983 through 1986
(All dollar figures in billions)

1983 1984 1985 1986
Earned Premium $107.2 $115.0 $133.3 $164.8
Claim Amounts Incurred 75.8 88.7 102.9 115.6
Claim Settlement Expenses Incurred 11.5 12.0 15.7 18.8
Other Underwriting Expenses 31.0 33.1 37.6 44.1
Policyholder Dividends 2.2 2.1 2.2 2.1
Underwriting Gain (Loss) (13.4) (21.7) (25.0) (15.8)

Investment Income 16.0 17.7 19.5 21.8
Other Income (0.3) 0.0 (0.1) (0.4)
Operating Income 2.3 (4.0) (5.6) 5.6

Realized Capital Gains 2.1 3.1 5.5 6.5
Income Tax (Credit) (1.2) (1.7) (2.0) (0.6)

Net Income A fter Taxes 5.6 0.8 1.9 12.7
Surplus 65.8 63.8 75.5 92.4

Return on Net Worth (GAAP) 8.3% 1.8% 3.9% 13.1%



Large 1986 Underwriting Loss
Underwriting Income/Loss



investment Income Offset 
Large Underwriting Loss
Operating Income ($ Biilions)

+$21.6 a
+$4.5

Investment Underwriting Operating
Income Income (Loss) Income



Strong 1985-86 Premium Growth_____________
Net Premiums Written (All Lines)
Percent Increase

23%
Premium
Increase
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Liability' Lin$s in Crisis
Estimated Combined Ratios (1986)
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General Liability Premiums Soared ■
Annual Percent Increases

79%

- e

14.4%

1982 0.2%

72%
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. . .  But Loss & Loss 
Adjustment Expenses Tripled

H
«

General Lability 1982-1986 ($ Billions)

$16.4
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Record 1984-85 Downturn
Recent Cycle vs. 1975 Cycle

e

Performance Measure 1975 Cyclical Low Recent Cyclical Low

Operating Losses -$77 Million -$5.6 Billion

After-tax ROE 2.4% 1.7%

Underwriting Losses -$4.2 Billion -$24.8 Billion

Length of Cycle 6 Years 9 Years

Insolvencies 25 40

Companies Rated 
Below A+ 61% 76%

- a -
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S e n a t o r  J a y  K e r t t u l a  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V  (MS 3100) 
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  K e r t t u l a :

I w a s  o n e  o f  a n u m b e r  o f  i n d i v i d u a l s  w h o  a t t e m p t e d  to 
t e s t i f y  a t  t h e  t e l e c o n f e r e n c e  tod a y ,  a n d  u n f o r t u n a t e l y  w a s  u n a b l e  
t o  d o  s o  b e c a u s e  of  t i m e  c o n s t r a i n t s .

O n e  o f  t h e  w i t n e s s e s  w h o  a p p e a r e d  in p e r s o n ,  i n  J u n e a u ,  w a s  
f r o m  M I E C  o f  C a l i f o r n i a ,  w h o  t e s t i f i e d  t h a t  r a t e  i n c r e a s e s  for 
d o c t o r s  o v e r  t h e  p a s t  f i v e  y e a r s  in C a l i f o r n i a  h a d  b e e n  5.6%, as 
o p p o s e d  t o  1 9 %  in  A l a s k a .  I a m  o n e  c f  t h e  f e w  a t t o r n e y s  in t h e  
s t a t e  t h a t  h a s  b e e n  w i l l i n g  t o  a c t i v e l y  r e p r e s e n t  i n j u r e d  
p l a i n t i f f s  in m e d i c a l  n e g l i g e n c e  c l a i m s ,  a n d  I h a v e  b e e n  a p p a l l e d  
in r e c e n t  y e a r s  at  t h e  n u m b e r  a n d  s e v e r i t y  o f  l o s s e s  w h i c h  a r e  
o c c u r r i n g  in A l a s k a .  I n  a l m o s t  e v e r y  i n s t a n c e ,  t h e s e  i n j u r i e s  
h a v e  h>- en t h e  r e s u l t  o f  l o n g - s t a n d i n g  m e d i c a l  p r o o i e m s  a n d
p r o c e d u i  3 w h i c h  o u r  m e d i c a l  p r o f e s s i o n  h a s  r e p e a t e d l y  f a i l e d  t o  
p o l i c e  a n d  c o r r e c t .  F r o m  m y  s t a n d p o i n t  it w o u l d  a p p e a r  t h a t  t h e
f r e q u e n c y  a n d  s e v e r i t y  of  c l a i m s  in A l a s k a  f a r  e x c e e d  t h a t  in 
C a l i f o r n i a  a n d  t h a t  is t h e  i s s u e  t h a t  m u s t  b e  a d d r e s s e d .

Y o u  a r e  i n  a u n i q u e  p o s i t i o n  t o  b e  a b l e  t o  o b t a i n  data, b y  
d e m a n d i n g  it f r o m  M I E C , t o  show, b y  claim, t h e  f r e q u e n c y  of 
c l a i m s  f o r  t h e i r  i n s u r e d s  in s t a t e s  s u c h  as  I d a h o  a n d  C a l i f o r n i a  
as  c o m p a r e d  t o  A l a s k a ,  a n d  t h e  s e v e r i t y  o f  t h o s e  c l a i m s .  A s  I a m  
s u r e  y o u  a r e  a w a r e  a n d  as w a s  t e s t i f i e d  t o  b y  B e r y l  Lamb, s h e  h a s  
b e e n  t h e  o n l y  s u c c e s s f u l  p l a i n t i f f  t o  r e c e i v e  a j u r y  v e r d i c t  in 
t h e  T h i r d  J u d i c i a l  D i s t r i c t  in 10 y e a r s .  T h e  r e s t  o f  t h e  c l a i m s  
h a v e  b e e n  r e s o l v e d  b y  w a y  o f  s e t t l e m e n t  b e c a u s e  t h e y  w e r e  t h e  
r e s u l t  o f  e s s e n t i a l l y  u n d e f e n d a b l e  n e g l i g e n c e . It  is m y  b e l i e f  
t h a t  if y o u  o b t a i n  t h e  i n f o r m a t i o n  t h a t  I h a v e  s u g g e s t e d  f r o m  
M I E C ,  y o u  t o o  w i l l  b e  c o n v i n c e d  t h a t  w i t h  r e g a r d  t o  t h e  s p e c i f i c  
p r o b l e m s  b e i n g  f a c e d  b y  o u r  m e d i c a l  c o m m u n i t y ,  t h a t  no  relief, 
s h o r t  o f  t o t a l l y  d e p r i v i n g  v i c t i m s  o f  t h e i r  r i g hts, w i l l  b e  
e f f e c t i v e  u n t i l  t h e r e  is a c o m m i t m e n t  b y  t h e  m e d i c a l  c o m m u n i t y  t o  
s u b s t a n t i a l l y  i m p r o v e  t h e  q u a l i t y  o f  h e a l t h  care. U n t i l  s u c h  a 
c o m m i t m e n t  is u n d e r t a k e n  a n d  p u r s u e d  a n d  t h e  r e s u l t s  a s c e r t a i n e d ,  
I w o u l d  h o p e  t h a t  t h e  l e g i s l a t u r e  w o u l d  n o t  g r a n t  t h e  t y p e  of
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s p e c i a l  i n t e r e s t  l e g i s l a t i o n  s o u g h t  b y  t h e  A l a s k a  m e d i c a l  
c o m m u n i t y .

O n e  f u r t h e r  m a t t e r  w h i c h  I b r i n g  t o  y o u  a t t e n t i o n  a n d  w h i c h  
h a s  b e e n  a p p a l l i n g  t o  m e  is t h e  c a s e  o f  M e g a n  Dur.nagan, t h e  
d a u g h t e r  o f  o n e  of  y o u r  c o n s t i t u e n t s ,  w h o  w a s  b o r n  w i t h o u t  
k i d n e y s  a s  t h e  r e s u l t  o f  u n c o n s c i o n a b l y  m e d i c a l  c a r e  a t  t h e  
K e t c h i k a n  G e n e r a l  H o s p i t a l .  H e r  m o t h e r  w a s  a b a n d o n e d  b y  h e r  
o b s t e t r i c i a n ,  w h o  h a d  a h i s t o r y  o f  a l c o h o l i s m  a n d  a b a n d o n m e n t  of 
p a t i e n t s ,  o f  w h i c h  t h e  h o s p i t a l  a n d  m e d i c a l  c o m m u n i t y  w a s  a w a r e  
a n d  f a i l e d  t o  p o l i c e ,  a n d  w i t h  t h e  p r o b l e m  b e i n g  f u r t h e r  
c o m p l i c a t e d  b y  t h e  h o s p i t a l ' s  f a i l u r e  t o  h a v e  e v e n  r u d i m e n t a r y  
l a b o r  m o n i t o r i n g  p r o c e d u r e s  i m p l e m e n t e d .  M e g a n  h a s  b e c o m e  t h e
f i r s t  i n f a n t  t o  h a v e  s u r v i v e d  t h e  l o s s  o f  b o t h  k i d n e y s  a n d  t o  
h a v e  r e c e i v e d  a s u c c e s s f u l  k i d n e y  t r a n s p l a n t ,  w h i c h  h a s  o c c u r r e d
w i t h i n  t h e  l a s t  f e w  we e k s .  S h e  is n o w  t w o  y e a r s  old.

T h e  p a s t  a n d  f u t u r e  o r d e a l s  t h a t  M e g a n  a n d  h e r  f a m i l y  fa c e 
a r e  d i f f i c u l t  t o  ima g i n e .  I h a v e  i n c l u d e d  a s h o r t  20 m i n u t e  
tape, w h i c h  w a s  d o n e  f o r  l e g a l  p u r p o s e s ,  b u t  w h i c h  c l e a r l y  
d e p i c t s  t h e  t y p e  of  d a m a g e s  t o  w h i c h  I a m  r e f e r r i n g .  T h e  
s e t t l e m e n t  o f  p a r t  of  M e g a n  D u n n a g a n ' s  c a s e  f o r  $2.2 m i l l i o n  w a s  
n o t  t h e  r e s u l t  o f  a r u n - a w a y  t o r t  system, b u t  r a t h e r  a r e s u l t  of 

a c a s e  t h a t  w a s ^ n e d i c a l l ^ ^ i n ^ s a f i i a J L l J L J U i ^ S S Q ^ ^ l S i —

I a m  s u r e  y o u  c a n  u n d e r s t a n d  m y  c o n s t e r n a t i o n  in r e v i e w i n g  
t h e  m e m o r a n d u m  p r e p a r e d  b y  A r t  S t a n f o r d  of M I C A  a n d  f o r w a r d e d  to 
D a v i d  F r a z e r ,  in  w h i c h  t h i s  c a s e  w a s  r e f e r e n c e d .  M u c h  o f  t h e  
i n f o r m a t i o n  c o n t a i n e d  in t h a t  m e m o r a n d u m  b y  A r t  S t a n f o r d  is 
p a t e n t l y  false, b u t  I w a s  i n c e n s e d  t h a t  I a n d  m y  c l i e n t s  w e r e  
r e q u i r e d  t o  m a i n t a i n  t h e  t e r m s  o f  t h e  s e t t l e m e n t  in c o n f i d e n c e ,  
a n d  y e t  M I C A  a n d  Dr. D a v i d  M c Q u i r e  fe l t  f r e e  to  p u b l i s h  t h e  s a m e  
a t  t h e  l e g i s l a t u r e  f o r  t h e i r  i m a g i n e d  ends.

I d o  n o t  i n t e n d  t o  a d d r e s s  S B 2 1 1  in d e t a i l  b e c a u s e  m o s t  of 
t h e  p o i n t s  I w i s h e d  t o  r a i s e  w e r e  t e s t i f i e d  t o  b y  o t h e r
w i t n e s s e s .  I w o u l d ,  h o w e v e r ,  s p e c i f i c a l l y  p o i n t  o u t  t o  y o u  t h a t  
t h e  $ 1 0 0 , 0 0 0  c a p  as p r o p o s e d  in t h i s  b i l l  is h i g h l y
d i s c r i m i n a t o r y  a g a i n s t  t h e  r i g h t s  of  r e t i r e d  p e o p l e ,  h o m e m a k e r s ,  
a n d  s u b s i s t e n c e  N a t i v e s  w h o  c a n n o t  s h o w  m o n e t a r y  i n c o m e  f r o m  
t h e i r  a c t i v i t i e s .  It w o u l d  f u r t h e r  b e  d e v a s t a t i n g  t o  i n d i v i d u a l s  
s u c h  as y o u r  c o n s t i t u e n t ,  M e g a n  D u n n a g a n  a n d  o t h e r  s e r i o u s l y  
i n j u r e d  v i c t i m s .

I w o u l d  h o p e  t h a t  y o u  w o u l d  h a v e  a d d i t i o n a l  h e a r i n g s  on 
S B 2 1 1  to  p e r m i t  all p e r s o n s  t o  h a v e  a n  o p p o r t u n i t y  t o  f u l l y  
e x p r e s s  t h e i r  v i e w s  a n d  h a v e  t h e  m a t t e r  c a r e f u l l y  s t u d i e d .  I 
w o u l d  be  g l a d  to  d i s c u s s  t h e  m e d i c a l  n e g l i g e n c e  i s s u e  w i t h  y o u  
a n d  to  p a r t i c i p a t e  in a n y  s p e c i e i  s t u d y  c o m m i t t e e  c o n c e r n i n g  t h a t  
s u b j e c t .  S o m e  y e a r s  ago, a t  t h e  r e q u e s t  of  G o v e r n o r  H a m m o n d ,  I
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p a r t i c i p a t e d  in s u c h  a f a c t - f i n d i n g  c o m m i t t e e ,  a n d  w o u l d  b e  
w i l l i n g  t o  v o l u n t e e r  m y  t i m e  t o  s e r v e  o n  s u c h  a c o m m i t t e e .

L A L / C B

c c  S e n a t e  J u d i c i a r y  C o m m i t t e e



CITIZENS COALITION FOR TORT REFORM

907-561-6250

Ma y  6, 1987

Senator Jan Faiks 
Alaska State Legislature 
Box V
Juneau, AK 99911

Dear Senator Faiks:

We are writing the following co you to point out some errors and 
inconsistencies of factual material in the dissertation provided 
you by Wayne Anthony Ross et al regarding SB 211 and its House 
companion HB 250.

On page 2 of his dissertation, Mr. Ross gives the ev imple of a 
horribly burned quadriplegic, etc. He then attempts to reduce 
human suffering to a. per hour cost. It would seem that such an 
effort begs the very point of the issue. No amount of money can 
compensate anyone for pain and suffering. Given that same 
horribly burned quadriplegic, we may well ask, "Is two million 
enough, or should it be ten million, or is it a hundred 
million?" We suspect that under any circumstance, the "horribly 
burned quadriplegic" would very much prefer to be returned to 
his unburned neurologically intact state. The point of the bill 
is that recoveries under non-economic damages have become so 
huge as to threaten the very fabric of our insurance 
mechanisms. There are already instances in which physicians,
practicing in the State of Alaska, are unable to be insured even 
under the State-sponsored program called MICA which came into 
being some ten years ago in response to this same problem. What 
is needed, rather, is a system that reasonably compensates 
individuals for those things which society has the ability to 
compensate. Specifically, economic losses can be compensated in
their entirety, and in so doing, we will treat the injured
victim fairly and preserve the mechanism of compensation known 
as insurance or mutual risk sharing. What Mr. Ross fails to
point out to you is that somewhere between 25 and 40% of this
non-economic recovery goes immediately to the attorney on a
contingency fee b^sis. He also fails to point out to you that 
under our present tort system, of all the dollars paid in, only 
30 to 40% of these d )llars in fact end in the hands of the
injured, innocent victim. It is therefore important to remember 
precisely who it is that's being protected by Mr.
arguments.

P.O. Box 201668 • Anchorage. Alaska 99520
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On page 3, Mr. Ross raises objections to limiting punitive 
damages to cases involving fraud, malice, gross negligence,- or 
reckless misconduct. He then goes on to point out that there is 
no definition of gross negligence. Finally, he gives the 
example of an injured rape victim. We would argue that the
injured rape victim did have a cause of action, because
certainly rape is an act of malice. I think there is very 
little question about that. The reason for the legislation is 
that the request for punitive damages has become abused. It is 
the contention of the Citizens Coalition for Tort Reform that 
this amounts to criminal prosecution of the defendant. If that 
be the case.then certainly the standard of proof ought to be the 
same as for any other criminal prosecution. Last year's 
statute, which requires clear and convincing evidence, is 
deficient, in our opinion, because it fails to specify the 
actions for which there should be clear and convincing
evidence. If there be legitimate disputes about gross
negligence, then let us define it to Mr. Ross's satisfaction,
but let as no longer leave this an open-ended statute in which
anybody at any time can make a claim for punitive damages in a 
vigilante fashion.

The claim for punitive damages is frequently used as a 
not-so-subtle incentive to induce innocent defendants to settle 
when they might not otherwise settle. The defendant is shown
that punitive damages are not insurable, and that therefore he,
the defendant, will be held liable in the event that punitive
damages are upheld. That certainly is fine so far as it goes.
Such an inducement to settle, however, should only exist in the
case in which the defendant deserves to be punished for his
intentional or grossly negligent actions.

If Mr. Ross would have us believe that punitive damages are only 
allowed in the instances in which "actions shock the conscience 
of the Court", or are "outrageous", why is it, then, that of all 
the malpractice suits filed in the State of Alaska fully two 
thirds contain a claim for punitive damages. We would submit to 
you that this claim is used arbitrarily and capriciously because 
there is no adequate definition of the circumstances under which 
a claim for punitive damages may be made. I would repeat to you 
that punitive damages are in fact a form of punishment which 
very closely equates a criminal charge. If that is the case
then the circumstances and standards of proof for a claim of
punitive damages should be subject to a standard no less 
stringent than that for criminal actions.

Mr. Ross then refers to Section 3, in which he objects to the 
inclusion of commission of a crime as a bar to recovery in tort 
actions.
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It  is t h e  c o n t e n t i o n  o f  t h e  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m  

t h a t  p e o p l e  w h o  a r e  e n g a g i n g  in i l l e g a l  a c t i v i t i e s  s h o u l d  n o t  b e  

a b l e  t o  s u e  i n n o c e n t  p e r s o n s  f o r  t h e i r  i n j u r y .  M r .  R o s s  u s e s  

t h e  e x a m p l e  o f  a p e r s o n  w h o  is j a y w a 1 k i-t,; a n d  is h i t  b y  a " d r u n k  

d r i v e r ,  a s p e e d e r  o r  a b a n k  r o ’ f l e e i n g  t h e  s c e n e  o f  h i s  

c r i m e " .  T h e  p u r p o s e  o f  t h i s  l t f ’ n a t i o n  is t o  p r e v e n t  t h e

i n j u r e d  b a n k  r o b b e r  f r o m  s u i n g  s o m e o n e  e l s e  f o r  h i s  i n j u r i e s

w h i l e  h e  w a s  in t h e  c o u r s e  o f  c o m m i t t i n g  a c r i m e .  H e  t h e n  g o e s

o n  t o  t h e  c i t e  a n o t h e r  e x a m p l e  o f  t e e n a g e r s  t o i l e t - p a p e r i n g  a 

h o u s e  a s  a p r a n k  a n d  b e i n g  s h o t  a t  w i t h  c i v i l  i m p u n i t y .  T h e

p o i n t ,  I t h i n k ,  is c l e a r .  If t h e  i n d i v i d u a l  in t n i s  i n s t a n c e  

s h o t  a t  t h e m  t h e n  c e r t a i n  c r i m i n a l  s t a n d a r d s  a p p l y ,  a n d  t h e

a p p r o p r i a t e  p u n i s h m e n t  is c r i m i n a l ,  n o t  c i v i l .

It fs e x c e e d i n g l y  i m p o r t a n t  t o  r e c o g n i z e  t h a t  M r .  R o s s  i m p l i e s  

b y  i n n u e n d o  t h a t  t h e r e  w o u l d  b e  n o  p e n a l t y  t o  i n a p p r o p r i a t e  

a c t i o n  w e r e  c r i m i n a l s  p r e v e n t e d  f r o m  s u i n g  o t h e r  p e o p l e  f o r  

t h e i r  i n j u r i e s .  U n d e r  t h e  p r e s e n t  c i r c u m s t a n c e  w a r y  o r  u n w a r y

t r e s p a s s e r s  a r e  p e r m i t t e d  t o  s u e  l a n d  o w n e r s ,  w h e t h e r  o r  n o t  t h e  

l a n d  o w n e r  h a d  a n y  k n o w l e d g e  o f  t h e  t r e s p a s s i n g  a c t i v i t y .  T h e r e  

is a l r e a d y  t h e  f a m o u s  O ' B r i e n  c a s e  in N e w  J e r s e y ,  in w h i c h  a 

h o m e  o w n e r  w a s  s u c c e s s f u l l y  s u e d  b e c a u s e  o f  a n  i n j u r y  s u s t a i n e d  

b y  a t r e s p a s s e r  d i v i n g  i n t o  a s w i m m i n g  p o o l ,  in s p i t e  o f  

a d e q u a t e  s i g n s  w h i c h  p o s t e d  t h e  d a n g e r ,  a n d  in s p i t e  o f  t h e  f a c t

t h a t  t h e  t r e s p a s s e r  h a d  t o  c l i m b  a f e n c e  in o r d e r  t o  g e t  i n t o

t h e  s w i m m i n g  p o o l .  F i n a l l y ,  it i s  o u r  o p i n i o n  t h a t  a p e r s o n  w h o  

is i n j u r e d  in  t h e  c o m m i s s i o n  o f  a f e l o n y  s h o u l d n ' t  b e  a l l o w e d  t o  

r e c o v e r  f r o m  i n n o c e n t  c i t i z e n s ;  p e r i o d .

M r .  R o s s  g o e s  o n  t o  c r i t i c i z e  S e c t i o n  4 o f  t h e  b i l l ,  w h i c h  

p r o p o s e s  m a n d a t o r y  p e r i o d i c  p a y m e n t s .  In  o u r  j u d g e m e n t  t h e  

m o t i v a t i o n  w a s  f i r s t  o f  a l l  n o t  o n  b e h a l f  o f  a n y  i n s u r a n c e  

c o m p a n i e s  b u t  r a t h e r  o n  b e h a l f  o f  t h e  c i t i z e n s  w h o  a r e  c o n c e r n e d  

w i t h  t h i s  i s s u e .  S e c o n d l y ,  t h i s  d o e s  n o t  p r o v i d e  f o r

" s p e c u l a t i o n  w i t h  t h e  v i c t i m ' s  m o n e y " .  W e  h a v e  m a d e  a n d  

c o n t i n u e  t o  m a k e  t h e  a r g u m e n t  t h a t  f u t u r e  d a m a g e s  a r e  n o t  
i n c u r r e d  u n t i l  t h e  f u t u r e  in f a c t  a r r i v e s .  A s  t o  t h e  

a d m i n i s t r a t i o n  o f  t h e  c o n t i n g e n t  f e e  w e  h a v e  a l r e a d y  n o t e d  t h a t  

in o u r  p r e s e n t  s y s t e m  s o m e w h e r e  b e t w e e n  60  a n d  7 0 %  o f  a l l  t h e  

d o l l a r s  p a i d  ir. in f a c t  e n d  u p  in t h e  h a n d s  o f  t h e  a t t o r n e y s .  

T h e  c o n t i n g e n t  f e e  is a s e p a r a t e  i s s u e  a n d  is n o t  a d d r e s s e d  in 

t h i s  s e c t i o n .

T h e r e  a r e  i n s t a n c e s ,  w h i c h  a r e  d o c u m e n t e d  a n d  h a v e  o c c u r r e d

w i t h i n  t h e  S t a t e  o f  A l a s k a ,  in w h i c h  i n d i v i d u a l s  w h o  h a v e  b e e n  

g i v e n  l u m p  s u m s  f o r  i n j u r i e s  f i n d  t h e m s e l v e s  w i t h o u t  a n y  o f  t h e

m o n e y  s o m e  f o u r  to  f i v e  y e a r s  l a t e r .  T h e s e  i n d i v i d u a l s  h a v e  a

p r o b l e m  a s  w e l l .  T h e y  u l t i m a t e l y  d o  c o m e  b a c k  a s  a b u r d e n  t o

t h e  S t a t e  b e c a u s e  t h e y  ’s t i l l  h a v e  t h e  m e d i c a l  or  p h y s i c a l  

p r o b l e m  f o r  w h i c h  t h e y  w e r e  c o m p e n s a t e d .  A  m a n d a t o r y  p e r i o d i c
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payment would preclude the premature depletion of their award 
and would reasonably compensate the individual for his future 
economic and non-economic losses: this is the very intent of
the periodic payment. On page six Mr. Ross either is grossly 
mistaken or deliberately misleading in his 
says, "in fact, as written, this section would 
to provide for periodic payments, leaving

conclusions. He 
require the Court 
the Court with no

discretion even in cases in which the injured plaintiff has 
already incurred medical expenses totaling hundreds of thousands 
of dollars!" We can only respond that this represents a serious 
misunderstanding of the proposed legislation. The legislation 
clearly says that individuals will be compensated fully for 
economic losses, both present and future. It is the future 
losses which are to be paid periodically. It is absolutely 
erroneous and misleading to say further that "even the medical 
profession should be against this provision because it would
place them in a oosition of trying to collect huge medical bills 
from people who are receiving only modest periodic payments from 
defendants or their insurance companies". Clearly, the 
legislation intends that all economic losses will be paid in 
full as incurred. Mr. Ross's statements are an outright

the language. It is absolutely 
payments rather than 
"in tne hole" or "on 

but certainly wouldn't help to "make him whole",
intent is to provide the award to the individual in

a fashion similar to that in which he would have otherwise
obtained - economic -benefit. The present system is unduly 
expensive and is ineffective fo: the many individuals who end up 
without resources after their lump sum is gone. It does lend 
itself well to the contingent fee because at least one third or 
more of this lump sum award goes to the plaintiff's attorney.

Section 5, page 6: If Mr. Ross's legitimate objection is that 
gross negligence is not defined then I suggest that we define 
it.

n u o  o '
distortion of the intent of 
erroneous to state that "mandatory periodic 
a lump-sum payment" would keep the victim
the dole", 
Clearly the

Section 6, 
meaning of 
the matter 
permitted to sue 
permitted to hear 
ether costs have

page 6: Mr. Ross purports not to understand the
the collateral source language. The bare facts of 

are that in the present circumstance an individual is
another individual and 
that most if not all the 

already been paid for by

the jury is not 
medical expenses or

The
attorneys argue that the individual 
compensation because he or she may 
premiums for the health insurance, 
these are resources of society that 
only reason health insurance works is 
healthy than sick at any given time, 
only has a right to this coverage,

another party, 
has a right to this 

have already paid the 
We must undersi.und that 

we are considering. The 
because more people stay 
Therefore the individual 
to this utilization of

HG



M a y  6, 1987 P a g e  5

societal resources, in the event of a legitimate injury or: 
illness. For that individual to doubly profit by the tort 
system and the mutual insurance mechanism of health insurance, 
is inefficient and inappropriate. We must rid ourselves of the 
concept that injury and adversity are a potential source of 
profit. Rather, we should continue to believe that injury and
adversity are to be avoided, but in the instance in which they
are unavoidable, they should be reasonably compensated. No one 
s-heu-ld expect-to become wealthy as a result of adversity.

The tax implications are very important to the individual 
because if a periodic payment or other kind of payment is not
properly structured the income tax can be burdensome. It is for
this reason chat the trier of fact must L made aware of the
implications of their decision relative to periodic payments.
Mr. Ross goes on to draw a number of erroneous conclusions
relative to the collateral sources law. There is, in fact, 
consideration given to the idea that the victim's medical
insurance is to be used up. That is precisely what the language 
"the Court may take into account the value of the person's 
rights to coverage exhausted or depleted by payments of these
collateral benefits by adding back a reasonable estimate of
their probable value".- Clearly if the individual is no longer 
insurable as a result of this injury, that has a value and it 
can be determined with reasonable certainty. This is precisely 
the opposite of what Mr. Ross would have you believe. Mr. Ross
then goes on to state "the bill places an unreasonable burden on
the trier of fact to attempt.to.determine tax implications and
to 'try and guess' the future medical insurance needs of an 
injured victim". In point of fact the jury is asked to "guess" 
as' to the future economic and non-economic losses under the 
present circumstances, and further, the jury is then asked to
award this in a lump sum exclusive of any other.benefits which 
may have been obtained. It is to this that the citizens are 
objecting and it is not the insurance companies, as Mr. Ross 
would have us believe, who are raising the voice of objection.

Mr. Ross then reviews Section 7, and goes on to say, in simple 
language, that we should continue the doctrine of joint and 
several liability. He then cites an example in which an
individual is not allowed to be fully compensated for loss
because of the insolvency of a given tort-feasor. Mr. Ross 
fails to take into account a number of issues. First of all, 
under the present circumstance ir. which an individual may be 
made to pay the largest portion of the damage, even though his 
fault was the smallest, it makes risk taking impossible to 
predict. The Municipality of Anchorage, or any other city for 
that, matter, really doesn't know the full extent of its 
liability as the result- of the joint and several doctrine. We 
have long held that individual responsibility is to be
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e n c o u r a g e d .  P u t  a n o t h e r  w a y ,  o n e  o u g h t  t o  b e  r e s p o n s i b l e  f o r  

o n e ' s  a c t i o n s .  O n e  s h o u l d  n o t  b e  h e l d  l i a b l e  f o r  s o m e o n e  e l s e ' s  

m i s c o n d u c t .

F i n a l l y ,  M r .  R o s s  p u r p o r t s  in t h i s  i n s t a n c e  to  r e p r e s e n t  t h e  

i n j u r e d ,  i n n o c e n t  v i c t i m .  T h e  d i f f i c u l t y  i s ,  o f  c o u r s e ,  t h a t  w e  

a l l  k n o w  b y  n o w  t h a t  o n l y  t h o s e  i n n o c e n t  i n j u r e d  v i c t i m s  w h o  

h a v e  a d e e p  p o c k e t  t o  s u e  w i l l  b e  r e p r e s e n t e d  b y  a n  a t t o r n e y . 

If  t h e r e  is n o  c h a n c e  o f  r e c o v e r y  b e c a u s e  o f  i n s o l v e n c y  o r  t h e  

i n a b i l i t y  t o  p r o v e  l i a b i l i t y  t h i s  i n j u r e d ,  i n n o c e n t  v i c t i m  w i l l  

n o t  b e  r e p r e s e n t e d  b y  t h e  t r i a l  a t t o r n e y s .  N e v e r t h e l e s s ,  t h i s  

i n j u r e d  i n n o c e n t  v i c t i m  w i l l  s t i l l  c o n t i n u e  t o  h a v e  p a i n  a n d  

s u f f e r i n g ,  t o  h a v e  m e d i c a l  e x p e n s e s ,  t o  h a v e  t h e  n e e d  o f  t h e  

s e r v i c e s  o t h e r w i s e  p r o v i d e d  t o  c i t i z e n s  in o u r  s t a t e  w h o  a r e  

s u b j e c t  t o  a d v e r s i t y .  W h a t  p r o v i s i o n  d o e s  M r .  R o s s  a n d  t h e  

p r e s e n t  t o r t  s y s t e m  m a k e  f o r  t h e s e  i n n o c e n t  i n j u r e d  v i c t i m s ?  

S u p p o s e  w e  c o n s i d e r  a n  e x a m p l e  o f  t w o  i n d i v i d u a l s  b o t h  o f  w h o m  

a r e  q u a d r i p l e g i c .  O n e  is q u a d r i p l e g i c  a s  a r e s u l t  o f  a t r u c k i n g  

a c c i d e n t  in w h i c h  t h e r e  is a n  i n s u r e d  d e e p  p o c k e t  t o  s u e .  T h e  

o t h e r  is a q u a d r i p l e g i c  a s  t h e  r e s u l t  o f  b e i n g  i n a d v e r t e n t l y  

s h o t  in t h e  c o u r s e  o f  a h o l d - u p  a t  a g r o c e r y  s t o r e .  C e r t a i n l y  

t h e y  b o t h  h a v e  p a i n  a n d  s u f f e r i n g  o f  e q u a l  d e g r e e .  C e r t a i n l y  

t h e y  b o t h  h a v e  m e d i c a l  e x p e n s e s  a n d  l o s s  o f  e c o n o m i c  r e s o u r c e s  

to. e q u a l  d e g r e e .  Y e t  u n d e r  o u r  p r e s e n t  s y s t e m ,  o n e  m a y  w e l l  e n d  

b e i n g  a m i l l i o n a i r e  a n d  h i s  r e p r e s e n t a t i v e s  f r o m  t h e  t r i a l  

a t t o r n e y s  w o u i d  s h a r e  in t h a t  w e a l t h .  T h e  o t h e r  i n d i v i d u a l ,  

h o w e v e r ,  w i l l  h a v e  t o  f a l l  b a c k  o n  t h e  r e s o u r c e s  o f  s o c i e t y .  S o  

f a r  w e -  h a v e n ' t  s a i d  i t ' s  t h e  f a u l t  o f  t h e  g r o c e r y  s t o r e  t h a t  

t h e y  w e r e  h e l d  u p  a n d  t h a t  t h e r e f o r e  t h e y  s h o u l d  b e  h e l d  l i a b l e  

a s  a d e e p  p o c k e t .

W e  d o  h a v e  s o m e  c o m p e n s a t i o n  f o r  v i c t i m s  o f  v i o l e n t  c r i m e s ,  

h o w e v e r  i t ' s  c l e a r l y  n o t  t o  t h e  d e g r e e  t h a t  M r .  R o s s  w o u l d  h a v e  

u s  b e l i e v e  m u s t  b e  p a i d  in o r d e r  t o  " m a k e  t h e  v i c t i m  w h o l e " .  

N e v e r t h e l e s s  w e  d o  p r o v i d e  f o r  t h e s e  v i c t i m s .  N e v e r t h e l e s s  w e  

d o  t a k e  c a r e  o f  t h e i r  i n j u r i e s  e v e n  t h o u g h  w e  m a y  n o t  b e  
c o m p e n s a t e d  h a n d s o m e l y  in t h e  r a n g e  o f  h u n d r e d s  o f  t h o u s a n d s  o f  

d o l l a r s .  W e  n e e d  t o  a s k  w h e t h e r  o r  n o t  t h e  p r e s e n t  s y s t e m  

c o m p e n s a t e s  a l l  v i c t i m s  f a i r l y  o r  w h e t h e r  in  f a c t  it c o m p e n s a t e s  

o n l y  t h e  f o r t u n a t e  u n f o r t u n a t e  f e w  f o r  w h o m  t h e r e  is a d e e p  

p o c k e t  f o r  t h e m  a n d  t h e i r  a t t o r n e y s  t o  p l u n d e r .

A s  t o  S e c t i o n  8, p a g e  1 0 ,  it a p p e a r s  t h a t  t h e  d e f i n i t i o n  o f  

e c o n o m i c  l o s s  is a d e q u a t e .  H o w e v e r  if M r .  R o s s  h a s  p r e c i s e  

t e r m i n o l o g y  w h i c h  w o u l d  b e  b e t t e r ,  I ' m  c e r t a i n  t h a t  e v e r y o n e  

w o u l d  t h a n k  h i m  f o r  t h e  l a n g u a g e .  M r .  R o s s  c o n t i n u a l l y  

m i s r e p r e s e n t s  t h e  d i f f e r e n c e  b e t w e e n  n o n - e c o n o m i c  a n d  e c o n o m i c .  

T h r o u g h o u t  t h i s  a n a l y s i s  t h e r e  a r e  r e p e a t e d  r e f e r e n c e s  t o  

c a p p i n g  a w a r d s  w h i c h  w o u l d  n o t  c o m p e n s a t e  i n d i v i d u a l s  f o r  t h e i r  

e c o n o m i c  l o s s e s .  T h e r e  h a v e  b e e n  r e p e a t e d  a l l e g a t i o n s  t h a t  a



M a y  6, 1987  Pa ge  7

c a p  o n  n o n - e c o n o m i c  a w a r d s  w o u l d  c o m p l e t e l y  d i s e n f r a n c h i s e  o l d  

p e o p l e ,  y o u n g  p e o p l e  a n d  h o u s e w i v e s .  T h i s  is a b s o l u t e l y

l u d i c r o u s .  U n d e r  t h e  p r e s e n t  s y s t e m ,  t h e  v a l u e  o f  a h o u s e w i f e

is i n d e e d  c o m p u t e d  b y  w h a t  is r e q u i r e d  to  r e p l a c e  t h e  s e r v i c e s

w h i c h  s h e  p r o v i d e d .  T h e  s a m e  c a n  b e  s a i d  f o r  a n  i n d i v i d u a l  w h o

is i n j u r e d  in e x t r e m e  y o u t h  o r  a n  i n d i v i d u a l  w h o  is i n j u r e d  

w h i l e  in t h e  c o u r s e  o f  e m p l o y m e n t  o r  o t h e r  a c t i v i t i e s  f o r  w h i c h  

t h e y  a r e  o b v i o u s l y  o v e r - q u a l i f i e d .

M r .  R o s s  t h e n  g o e s  o n  t o  d e f e n d  R u l e  82 in h i s  d i s c u s s i o n  o f  

S e c t i o n  9 a n d  1 1 .  " S u c h  a p r o v i s i o n  h e l p s  d i s c o u r a g e  p h o n y
c l a i m s .  W h e n  p l a i n t i f f s  k n o w  t h a t  t h e y  m a y  h a v e  t o  p a y  t h e

o t h e r  s i d e ' s  c o s t s  a n d  a t t o r n e y ' s  f e e s  if t h e y  l o s e ,  t h e y  m a y ,  

( a n d  d o ! )  t h i n k  t w i c e  b e f o r e  f i l i n g  a l a w s u i t *  o r  p u r s u i n g  

u n r e a s o n a b l e  c l a i m s . "  T h e  d i f f i c u l t y ,  o f  c o u r s e ,  is t h a t  n o t

a l l  p l a i n t i f f s  a r e  a b l e  t o  p a y  a n y t h i n g  a t  a l l .  M r .  R o s s  a r g u e s  

t h a t  t h a t  is t h e  v e r y  r e a s o n  f o r  t h e  e x i s t e n c e  o f  t h e  

c o n t i n g e n c y  f e e .  W e  h a v e  a s k e d  a n d  h a v e  n o t  y e t  b e e n  a n s w e r e d  

b y  t h e  t r i a l  a t t o r n e y s  h o w  o n e  is  c o m p e n s a t e d  w h e n  h e  is 

u n j u s t l y  a c c u s e d  b y  a n  i m p e c u n i o u s  p l a i n t i f f  a n d  t h e n  t h e  

i n n o c e n t  d e f e n d a n t  a s k s  f o r  a n d  is a w a r d e d  a t t o r n e y ' s  f e e s .  W h o  

p a y s  t h e s e  a t t o r n e y ' s  f e e s ?  If  R u l e  82 w e r e  a p p l i e d  e q u a l l y

a c r o s s  t h e  b o a r d  t h e r e  m i g h t  b e  s o m e  t r u t h  t o  t h e  a r g u m e n t  t h a t

M r .  R o s s  a d v a n c e s .  T h e  d i f f i c u l t y ,  o f  c o u r s e ,  is t h a t  i t s  n o t  

a p p l i e d  ' e q u a l l y  a c r o s s  t h e  b o a r d .  It t h e r e f o r e  f u n c t i o n s  o n l y  

t o  i n f l a t e  t h e  a w a r d  w h e n  t h e r e  is a d e e p  p o c k e t  t o  p a y  f o r  t h e

a d d i t i o n a l  1 0 %  r e q u e s t e d  b y  R u l e  8 2 .  F u r t h e r m o r e ,  R u l e  82 is 

r e q u e s t e d  e v e n  in  t h e  i n s t a n c e  in w h i c h  t h e r e  is n o  t r i a l .  R u l e  

82 is r e q u e s t e d  if  t h e  a t t o r n e y  s o  m u c h  a s  w r i t e s  a l e t t e r .  T h e  

a m o u n t  o f  e f f o r t  e x p e n d e d  is n o t  p r o p o r t i o n a t e  t o  t h e  f e e  

g e n e r a t e d  b y  t h e  a p p l i c a t i o n  o f  R u l e  82 in m a n y  i n s t a n c e s .  If 

t h e r e  w e r e  a r e q u i r e m e n t  t o  p l a c e  a b o n d ,  t o  p r o v i d e  s o m e  

e v i d e n c e  o f  t h e  a b i l i t y  t o  p a y  in t h e  e v e n t  t h a t  t h e  p l a i n t i f f

w a s  u n s u c c e s s f u l  in  t h e i r  l a w s u i t ,  t h e n  R u l e  82 m a y  v e r y  w e l l

h a v e  t h e  i n t e n t  t h a t  is a s c r i b e d  t o  it b y  t h e  a t t o r n e y s .  U n t i l  

o r  u n l e s s  s u c h  a n  e v e n t  o c c u r s  Rv.le 82 w i l l  c o n t i n u e  t o  i n f l a t e  
t h e  a w a r d s  in  A l a s k a .  R u l e  82 is u n i q u e  t o  A l a s k a ,  a n d  A l a s k a n s  

p a y  a s p e c i f i c  p r e m i u m  s u r c h a r g e  a s  t h e  r e s u l t  o f  t h e  e x i s t e n c e  

o f  R u l e  8 2 .  H e  t h e n  g o e s  o n  t o  a r g u e ,  " T h e  p r o p o s e d  b i l l  w o u l d  

a l l o w  i n s u r a n c e  c o m p a n i e s  t o  w a g e  a ' w a r  o f  a t t r i t i o n '  a g a i n s t  

a n  i n j u r e d  v i c t i m . "  H o w  r i d d i n g  u s  o f  R u l e  82 w o u l d  a l l o w  a n

i n s u r a n c e  c o m p a n y  t o  w a g e  a w a r  o f  a t t r i t i o r .  is b e y o n d  u s .  T h e  

b i l l  d o e s  n o t  a d d r e s s  c o n t i n g e n t  f e e s ,  a n d  it is the- c o n t i n g e n t  

f e e  w h i c h  c e r t a i n l y  p r o v i d e s  t h e  b u l k  o f  t h e  a t t o r n e y ' s  r e t u r n .

F i n a l l y ,  o n  p a g e  1 2 ,  M r .  R o s s  c o n c l u d e s :  " R a l p h  N a d e r ,  n o

f r i e n d  o f  t h e  a t t o r n e y s ,  ( a l t h o u g h  h e  is o n e )  c a l l s  t o r t  r e f o r m  

a p h o n y  i s s u e  r a i s e d  b y  t h e  i n s u r a n c e  c o m p a n i e s  t o  i n c r e a s e  

t h e i r  a l r e a d y  s u b s t a n t i a l  - p r o f i t s ." W h a t  M r .  R o s s  d o e s  n o t  t e l l  

y o u  is t h a t  a t  a p r e s s  c o n f e r e n c e  M r .  N a d e r  w a s  a s k e d  b y  M r .
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J a m e s  C o y n e ,  P r e s i d e n t  o f  t h e  A m e r i c a n  T o r t  R e f o r m  A s s o c i a t i o n ,  

t o  d i s c l o s e  h i s  r e l a t i o n s h i p  w i t h  t h e  A m e r i c a n  T r i a l  L a w y e r s '

A s s o c i a t i o n .  M r .  N a d e r  s t e a d f a s t l y  r e f u s e d  to d i v u l g e  t h e  

s o u r c e s  o f  h i s  i n c o m e  f o r  t h e  l o b b y i n g  e f f o r t s  t h a t  h e  p r o v i d e s  

o n  b e h a l f  o f  t h e  A m e r i c a n  T r i a l  L a w y e r s '  A s s o c i a t i o n .  M r .  C o y n e  

p r e s s e d  t h e  i s s u e  b y  s a y i n g ,  " M r .  N a d e r ,  is it n o t  a f a c t  t h a t

y o u  a r e  p a i d  a r e t a i n e r  o f  $ 3 0 0 , 0 0 0  p e r  y e a r  p l u s  $ 5 , 0 0 0  p e r

a p p e a r a n c e  b y  t h e  A m e r i c a n  T r i a l  L a w y e r s '  A s s o c i a t i o n ? "  

M r .  N a d e r  r e s p o n d e d  t h a t  t h e  p r e s s  c o n f e r e n c e  w a s  c l o s e d  a n d  h e  

w a s n ' t  t h e r e  to a n s w e r  s u c h  q u e s t i o n s .  M r .  N a d e r ' s  a t t o r n e y

t h e n  d i s m o u n t e d  t h e  p l a t f o r m  a n d  p r o c e e d e d  t o  a s s a u l t  M r .  C o y n e  

b y  p u n c h i n g  h i m  in t h e  e y e  a n d  k n o c k i n g  h i m  t o  t h e  f l o o r .  T o  
a r g u e  t h a t  R a l p h  N a d e r  is a n  u n b i a s e d  i n d i v i d u a l  o n  t h i s  i s s u e  

is c o m p l e t e l y  a m i s r e p r e s e n t a t i o n .  T h i s  i n c i d e n t  w a s  r e p o r t e d

o n  n a t i o n a l  n e w s  a n d  w a s  f e a t u r e d  in J a c k  A n d e r s o n ' s  c o l u m n  a n d  *

c o p i e s  o f  it c a n  b e  p r o v i d e d  s h o u l d  y o u  b e  i n t e r e s t e d .

I n  s u m m a r y ,  it w o u l d  a p p e a r  t h a t  t h e  a r g u m e n t s  o f  W a y n e  A n t h o n y  

R o s s  a r e  s e ^ f - s e r v i n g  a t  b e s t .  H e  is a t r i a l  a t t o r n e y  w h o

b e n e f i t s  i m m e n s e l y  f r o m  t h e  s y s t e m  a s  it is c u r r e n t l y

s t r u c t u r e d .  A  s i m p l e  A l a s k a n  e x a m p l e  m c y  b e s t  i l l u s t r a t e  t h e  

p o i n t .  R e c e n t l y  in A l a s k a  a b a b y  w a ^  d e l i v e r e d .  T h e  b a b y

s u f f e r e d  s i g n i f i c a n t  n e u r o l o g i c  p r o b l e m s .  T h e  b a b y  w i l l  n e v e r

b e  n o r m a l .  L e t  u s  a s s u m e  t h a t  t h e  o b s t e t r i c i a n  w a s  n e g l i g e n t .  

L e t  u s  a s s u m e  t h a t  t h e  o b s t e t r i c i a n  d i d  v i r t u a l l y  e v e r y t h i n g  

w r o n g .  T h e  i n s u r a n c e  c o m p a n y  t h e n  a t t e m p t s  t o  s e t t l e  t h e

c l a i m .  T h e  c l a i m  is t h e n  s e t t l e d  f o r  $ 2 , 2 0 0 , 0 0 0 .  T w o  m i l l i o n

a r e  f o r  a c t u a l  a n d  f u t u r e  d a m a g e s ,  t w o  h u n d r e d  t h o u s a n d  is f o r  

t h e  a d d i t i o n  o f  A l a s k a  C i v i l  R u l e  8 2.  T h e  p o p u l a t i o n  o f  A l a s k a  

a t  t h e  p r e s e n t  t i m e  n u m b e r s  l e s s  t h a n  6 0 0 , 0 0 0  p e o p l e .  If

A l a s k a n s  c h a r g e d  t h e m s e l v e s  $ 1 , 0 0 0  p e r  h e a l t h y  d e l i v e r y  f o r

i n s u r a n c e  c o s t s ,  t h e n  2 , 2 0 0  b a b i e s  m u s t  b e  d e l i v e r e d  w i t h o u t  a

s i n g l e  c o m p l i c a t i o n  o f  a n y  k i n d  in o r d e r  t o  c o m p e n s a t e  t h i s  o n e

c h i l d  f o r  i t s  l o s s e s  a n d  i t s  a t t o r n e y ' s  f e e s  u n d e r  t h e  p r e s e n t  

t o r t  s y s t e m .  D o e s  t h i s  m e a n  t h a t  w e  w a n t  e v e r y  A l a s k a n  f a m i l y  

w h o  h a s  a c h i l d  t o  p a y  $ 1 , 0 0 0  i n t o  a f u n d  t o  p r o v i d e  t h i s  k i n d  

o f  r e t u r n  f o r  a g i v e n  i n d i v i d u a l ?  If w e  c h a r g e  l e s s  t h a n  $ 1 , 0 0 0  

p e r  d e l i v e r y  o b v i o u s l y  t h e  n u m b e r  o f  n o r m a l  d e l i v e r i e s  t h a t  m u s t  

e n s u e  is c o n s i d e r a b l y  g r e a t e r .  T h e  p o i n t  is t h a t  t h e  p r e s e n t

s y s t e m  is in f a c t  b r e a k i n g  t h e  s y s t e m ,  a n d  l i k e  t h e  p h y s i c i a n s

in C o r d o v a ,  m a n y  o f  u s  w i l l  s o o n  b e  w i t h o u t  i n s u r a n c e  a t  a l l .  

W h e n  t h a t  h a p p e n s  t h e r e  w i l l  b e  n o  d e e p  p o c k e t  a t  a l l .

C o n s i d e r  f u r t h e r  t h e  u s e  o f  t h e  c o n t i n g e n c y  s y s t e m .  In t h e  c a s e

p r e v i o u s l y  c i t e d ,  t h e  a t t o r n e y ' s  f e e  w i l l  b e  4 0 % .  T h a t  a m o u n t s  

t o  $ 8 8 0 , 0 0 0 .  T h a t  a m o u n t  w i l l  b e  p a y a b l e  in a l u m p  s u m  u n d e r  

t h e  p r e s e n t  t o r t  l a w .  T h a t  m e a n s  t h a t  8 8 0  p a r e n t s  w i l l  h a v e  to 

h a v e  8 8 0  b a b i e s ,  a n d  p a y  $ 1 , 0 0 0  a c o p y  f o r  t h e  a t t o r n e y ' s  f e e s  

in t h i s  or.e s i n g l e  c a s e .  P l e a s e  n o t e  t h a t  t h i s  is a s e t t l e d

c a s e ,  it d i d  n o t  g o  to  t r i a l .  It s h o u l d  b e  c l e a r  to a l l
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concerned that the innocent injured victims are in fact as much 
a victim as anyone else in our present tort system, and that the 
people who argue most vociferously to maintain it are in fact 
its greatest benefactors.

David A. McGuire, M.D.
Chairman, Legislative Committee 
Citizens Coalition for Tort Reform
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