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L E T T E R  OF INTENT 

SENATE BILL NO. 117

Under this bill, as r e q u e s t e d  by the governor, the D i v i s i o n  of 
Child Support E n f o r c e m e n t  in the D e p a r t m e n t  of R e v e n u e  is a l lowed 
to bill for the services p r o v i d e d  in c o l l e c t i n g  c hild support 
payments. A t t o r n e y  time w i l l  be b i l l e d  at the full rate for 
attorne y services. It w o u l d  seem that there would  be m a j o r  cost 
savings for those seeking child  s u pp ort p a y ments due th em if 
attornies from the D e p a r t m e n t  of L a w  w e r e  not a s s i g n e d  on a 
case-by-case basis b u t  rather w e r e  a s s i g n e d  ful.l-time to the 
division. That way they co uld b u i l d  e x p e rtise in the field of 
child support e n f o r c e m e n t  and be able to deal w i t h  the cases 
expeditiously, thus saving m o n e y  for the clients. Savings for 
the clients w o u l d  be in the b e s t  interests of the c h i l d r e n  for 
w h o m  the m o n e y  is collected. It is t h e r efore  the intent of 
the Senate J u d i c i a r y  C o m m i ttee that the D e p a r t m e n t  of Law a ssign 
one or two staff at tornies full-time to the D i v ision  of C hild 
Support Enforcement.

Senator  Jay K e r ttu la Senator A rliss S t urg ulewski

Senator Rick H a l f o r d  Senator Joe J o s e phson

Senator Pat Rodey
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February 9, 1987

The Honorable J a n  Faiks 
President of the Senate 
A l ask a State L egisl ature 
P.O. Box V 
Juneau, A K  99311

Dear Senator Faiks:

Under the a u t h ority of art. Ill, sec. 18, o f  the A l a s k a  
Constitution, I air. t r ansmittin g a bill relating  to the 
duties and authority of the child support en forc e m e n t  d i­
vision of the Department: of Revenue. This bill 'amends
statutory provisions c o n c e r n i n g  the c o l l e c t i o n  of child
support. The amendments will enhance the expeditious :
handling of child support e nforcement m a t t e r s  ami w ill * 
permit the div is i o n  to charge fees for the cervices that it 
p r o v i d e s .

Section 1 of the bill, which amends AS 47.23.020 (a) (7), 
makes clear that child support orders from other j u r i s d i c­
tions m a y  be e n f o r c e d  ad mini s t r a t i v e l y  as w e l l  as through 
the judicial process.

Section 2 of the bill, w h i c h  amends AS 47.23.020(b),
requires the d i v ision to credit the o b lig or w i t h  payments 
made d irec t l y  to the obligee only if the p a y m e n t s  are made 
before the o b l igor is ord ered to make p a y ments through the 
child support enforc e m e n t  division. C u r r e n t l y  the d i v ision 
must credit all di rect payments, regardless o f  when they 
were made. This requireme nt causes an extra cost to the 
state in two ways: (1) the d i v i s i o n  may net, u n d e r  federal
law, report these direct pay ments to the federal au thorities 
as income, and th erefore the state does not receive federal 
incentive payments for these dire ct payments; and (2) the 
division's comp uter is not programmed  to m a k e  adjustments 
for d irect payments ma de after the d i v isio n is involved, 
requiring m anual audits to be performed. These m anual 
audits are time-c o n s u m i n g  and take time away from other 
enforcem ent activities. Because of the cost of 
reprog ramming the computer, that altern a t i v e  is not 
cost-effective, especial' • after taking into c o n s i d e r a t i o n  
the fact that m anual  input would still be required.
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Section 3 of the bill, w h i c h  amends AS 4 7 . 2 3 . ICO, rjvos the 
division a u t h ority to impose a lee ror services p r o vided  
under AS 4 7 .2.3.010 —  47.23.280. Currently, the d i v i s i o n  is 
prohibited frcir. char ging a fee other than an a p p l i c a t i o n  fee 
that is m a n d a t e d  by fedora? ? a w . The a u t h o r i t y  to c h arge  
fees w o u l d  allow the d i v i s i o n  to p u r s u e  cost recovery, 
including a t t o r n e y  time and court costs incurred in the 
establish ment (of support orders) and e n f o r c e m e n t  
a c t i v i t i e s .

Section of the bill, which amends AS 47.23.105, allows the 
division tc process an obligor's request for an audi t w i t h i n  
3C cays r a t h e r  than the currently m a n d a t e d  10 days. The 
division docs not have sufficient staff to process audit 
requests w i t h i n  the IC-day time frame w i t h o u t  heglectir.g 
other areas of concern, p a r t i c u l a r l y  audits needed for court 
enforcement notions. :

t-

Section 5 of the bill, w h i c h  amends AS 47.23.226, p r o vide s 
that the d i v i s i o n  m a y  see): a judgment w i t h o u t  the n e c e s s i t y  
of filing a motion bo fere the court to d o  so. The action 
would be brought be fore the court on the basis of an 
affidavit, supplied by either the child's c u s t o d i a n  or the 
division, and notice to the obligor that the action had been 
commerced. If a m otio n is not required, the d i v i s i o n  w o u l d  
not have to use a t t o rney time for this function. The 
division c u r r e n t l y  obtains income w i t h h o l d i n g  orders from 
the court u s i n g  an affidavit rather than a motion.

Section 6 of the bill amends AS 47.23.250 (e) to c o r r e s p o n d  
with iederal lav: and AS 47.23.062 (e), w h i c h  m a n d a t e  that an 
obligor's employer begin w i t h h o l d i n g  m o n e y  from the 
obligor's w ages 14 days after the m a i ling d a t e  on the notice 
regarding the withholding, or on the fir st day of the next 
pay p e r i o d  if that is earlier. Currently, b e c a u s e  of the 
inconsistent time periods, the division does not receive 
payments on admini s t r a t i v e  withh o l d i n g  o r d e r s  for a p eriod  
of 30 days.

Section 7 amends AS 4 7 . 2 3 . 2 5 0 (i) to c o r r e s p o n d  to the 
provisions cf AS ^ 7 . 2 3 . 0 6 2 (g). AS 47.23.062(g) gives 
priority to c o u r t -ordered child support garnishment.: r/'er 
all other attachments again st the same money, unless ordered 
otherwise hy the court. The amendment w o u l d  r e qu ire that 
administrative orders be treated in the same fashion.

St.ction 8 of the bill, w h i c h  repeals AS 47.73.1 PC (c) , 
clarifies the procedu re for appeal from a d m i n i s t r a t i v e



Hon. Jar. Faiks Page 3

d e c i s i o n s . An a d m i n i s t r a t i v e  decision m a y  be appealed to 
the c ourt un der AS 47.23.210. Currently, AS 47.23.180(c) 
makes it appeal that w h i l e  the a d m i nis trative process is 
going on, the o L l i g o r  or-r co into court and seek another 
forum for relief. Often the court will
not. be i n f o r m e d  that the o b lig or in c u r r e n t l y  involved in an 
admini s t r a t i v e  procedure. Although the court should he 
available to the obligor a r  r r c?+*ernative forum for an 
appeal, it should not be used to avoid or subvert tie 
a d m i n istrative  p r o c e d u r e .

The a mendment s in this bill would t-.l?ov- the child support 
enfor c e m e n t  d i v i sion to m e e t  its r e s p o n s i b i l i t y  to collect 
support in an e x p e d i t i o u s  ar.L c o s t - e f t .derive manner.

C o wpe r
Governor
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S e n a t o r  J a l m a r  K e r t u l l a  
C a p i t a l  B u i l d i n g  
Juneau, A l a s k a  99811

D e a r  S e n a t o r  Kertiilla:

Senate B i l l  11? c o n c e r n i n g  child s u p p o r t  e n f o r c e m e n t  is cur rently 
in your J u d i c i a r y  Committee and may  pass out on March 19» 1987*
Before it does, please c o n side r a m e n d i n g  it.

S e ver al m a j o r  c o n s t i t u t i o n a l  problems r e s u l t  from e x i s t i n g  statute. 
S e n a t o r  Dufican has rec ieved complaints f r o m  his constituents over 
them.

Foremos t a m o n g  the problems is a v i o l a t i o n  of due process right 
to a h e a r i n g  c o n s i s t e n t  w i t h " f a i r n e s s A  fair h e a r i n g  of an 
a g e n c y  d e c i s i o n  a f for ds the agrieved p a r t y  the o p p e r t u n i t y  to 
have a r e c o r d  made of proceedings, call witnesses, test ify under 
oath as to the truth of evidence, call the o p p o s i n g  party to
testify u n d e r  oath, and have at least a n  a t t o r n e y  preside as the
h e a ring officer.

Presently, the child s u p p o r t  a gency a l lo ws a n  " informal hearing" 
a t  w h i c h  the o b l i g o r  m a y  on ly present c a n c elled checks for child 
support payments made. The obligor majr n o t  t e st ify as to payments 
made, s u b p e o n a  the obligee bank statements for p r o o f  of deposit, 
or in a n y  ot her w q y  p r esent  n o n - d o c u m e n t a r y  p r o o f  of payment.

I f  a spouse m o t i vated  through multiple fprms of a n i m o s i t y  wants 
to put the other spopse through the wringer, e x i s t i n g  statute 
provides the m ac hinery. E x i s t i n g  statute requires the obligor to 
search u p  to 18 years of cancelled checks. If the checks are not 
produced, a d e b t  is e x i stab lished e v e n  i f  the obligor has made

E v e n  if the o b li gor has years of cancelled checks and refutes the 
a f f i d a v i t  of n o n  p a y m e n t  of the other spouse, the a g e n c y  c a n  do 
n o t h i n g  u n d e r  e x i s t i n g  statute to penalize h e r  for m a k i n g  fraudulent 
accusat ions or c o m m i t i n g  perjury. Thus a  spouse c an claim non 
payment of $7,000, be found to have lied to the agency, and the 
a g enc y w i l l  n o t  and a a n n o t  d o  a n y t h i n g  to c o l l e c t  for w a s t i n g  the 
resources of the a g e n c y  or h a r r a s s i n g  the obligor. The a g e n c y  
represents the obligge.

This r e p r e s e n t a t i o n  of the obligge is the source of the second 
major p r o b l e m  w h i c h  needs change. A n  obligee w h o  makes $20,000 
can force the oblig§¥ to hire a n  a t t o r n e y  to a p p e a l  to S u p e r i o r  Court 
a fraudulent claim. The b u r d e n  the obligee has of h i r i n g  a n  a t t o rney 
even if he c a n n o t  afford one can r e s u l t  in s e t t l e m e n t  of a n  unfair 
fraudulent c l a i m  in order to avoid the expense of h i r i n g  an attorney. 
Statute creates this u n f a i r  advantage. While indig e n t  par-ies 
should r e t a i n  tne r e p r e s e n t a t i o n  of the a t t o r n e y  general, there is 
no r eason a n o n - i n d i g e n t  p a r t y  should r e t a i n  the free state funded 
services w & i c h  can be used to harrasssthe other spouse.

payment.



F u r t h e r  specific changes follow,

1 , 4 7 . 2 3 , 1 0 0  sholud a l l o w  the agency to charge for a n y  fraudulent

c l a i m  of n o n - p a y m e n t  that the obligee makes in a sworn affidavit to the 
agency. The d i s c r e t i o n  to assess a fine should be s u f f i c i e n t l y  
broad to prevent fraudu l e n t  claims. The langauge should explicitly 
a l l o w  for a s s e s s m e n t  of fraudulent c l a i m s ,

2 . 47 2 3  1 0 5  should require the a g e n c y  to complete the a u d i t
w i t h i n  3 0  days. A f t e r  110 days, no a u d i t  was performed a f t e r  I submitte« 
cancel led checks. The language should state the a g e n c y  m u s t  perform 
the a u d i t  w i t h i n  the time limit.
The a u d i t  should be made on all payments made n o t  m e r e l y  to thd>se made 
to the agency. M a n y  individulas make p a y ments d i r e c t l y  to spuses.
The a g e n c y  should have the autho rity u n d e r  this s e c t i o n  to subpeona 
records of the obligee to ascertain if payments have b e e n  deposited.

The a d d i t  should be performed more t h a n  once a y e a r  u pon good cause 
shch as providing n e w l y  discovered p r o o f  of past payment. Intrest 
a djust m e n t s  should r e f lect payment f r o m  the date the p a y m n e t  month 
was m a d e .4?

47 2 3  2 2 6  should be changed to allow a n otice period and response time 
to the court of 30 days. Obligors are o f t e n  out of state or in remote 
locations. They are often seperatad f r o m  records of payment b y  
at l e a s t  a 1000 miles e g  fishermen in B e r i n g  Sea, loggers in Oregon etE, 
To require them to make s w o r n  statements a b o u t  specific detailed 
l e n g t h l y  transactions w i t h o u t  o p p e r t u n i t y  to c o n d u c t  a s e a r c h  for 
a n  accurate sworn response on 1 5  d a y  time limit is g r o s s l y  unfair.
For good cause, the a g e n c y  should have p o w e r  to extend the time limit.

The place of h e a r i n g  should not be in c o u r t  w h i c h  requires the 
obligor to hire an a t t o r n e y  but b y  a n  a g e n c y  h e a r i n g  officer.
Fairness requires the state absorb the c o s t  of p r o v iding  a 
h e a r i n g  at the first stage that affords a l l  due process protections 
to b o t h  parties.

A l a n  S t e i n

cc S e n a t o r  E l i a s o n  
D u n c a n




