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The purpose of this legislation is to allow the Department of Public 

Safety to receive property forfeited to the Federal Government as a result 

of charges under the Federal Controlled Substances Act (2 U.S.C. 881).

The authorization of the Department of Public Safety to receive property, 

including money, and to use it in supporting law enforcement activities, 

will be of great assistance. While the unpredictability of such receipts 

prevents any accurate estimate of the impact of this statute change, the 

reduction in the budget of the Division of Alaska State Troopers as a 

r'esult of the revenue crisis can be partially offset by such receipts.

The Department of Public Safety supports SB 103.

Acting Commissioner
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The unpredictability of amounts and timeliness of such receipts prevents any 

accurate estimate of the impact of this statute change.
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PRESIDENT

907-465-3755

February 11,

M EM ORANDUM

TO:

FROM:

SUBJECT:

Senate Bill 103 has been referred to your committee for 
consideration. The purpose of this bill is to enable the 
state to use funds collected from the forfeiture of assets of 
convicted drug dealers for the enforcement of state drug laws.

This bill will permit the Department of Public Safety to 
accept property, including money, from the United States 
Attorney General which has been forfeited under the federal 
Controlled Substances Act. It further enables the Department 
to dedicate those funds to the enforcement of state drug laws.

The amount of funds which can be anticipated under this plan 
will vary with the amount of property that is seized in any 
given year and the amount of participation from the state.

The Department of Public Safety estimates that in 1986 it was 
allocated nearly $150,000 in cash from drug-related 
investigations from the federal government. Although the 
funds have been allocated, the state has not been able to 
accept them, as there is not statutory authority to do so. 
Presently, the money reverts to the federal government.
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The Department is able to retain property which is forfeited 
in these cases. Automobiles comprise the majority of the 
property that is confiscated, which the Department can then 
use as part of the enforcement process. The property obtained 
by the Department in 1986 has a value between $50,000-72,000.

Senate Bill 103 does not appear co violate the Dedicated Funds 
clause of the Alaska Constitution, as the dedication of those 
funds is required by relevant federal law which enable 
such allocation to the states.

Specifically, the dedicated funds clause contained in Article 
IX, sec. 7 of the state constitution provides that

The proceeds of any state tax or license shall not be 
dedicated to any special purpose,, except.. .when required 
by the federal government for state participation in 
federal programs. *

The relevant federal law in this area,21 U.S.C. 881 (e), 
provides that

Whenever property is civilly or criminally forfeited 
under this subchapter the Attorney General may

(1) retain the property for official use or 
transfer the custody of ownership of any forfeited
property to any Federal, State, or local agency . . .

The United States Attorney General has issued guidelines 
which spell out the procedures for transferring property seized
and forfeited under 21 U.S.C. 881 which provide that

Property will be transferred [to a state law enforcement 
agency] only in cases where the tangible property or cash 
will be credited to the budget of the state or local 
agency that directly participated in the seizure or 
forfeiture, resulting in an increase of law enforcement 
resources for that specific state or local agency.

These guidelines make it clear that the dedication of funds 
received by the state under 21 U.S.C. 881 appears to be 
required for state participation in a federal program, and is 
not in violation of the dedicated funds clause of the state 
constitution.

Attached is a copy of the analysis of the dedicated funds 
clause issue which was prepared by Legal Services.
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SUBJECT:

TO:

FROM:

Use of funds forfe ited do the federal 
g over nment in drug e n f o r c e m e n t  proceedings 
(Work Order No. 5 - 0 4 . 8A)

Senator Jan Faiks 
Senate Pre sident

K eith B. Levy 
L e g i s l a t i v e  Counsel

The enclosed b i l l  draft permits the D e p a r t m e n t  of Public 
Safety to accept p r o perty and funds f o r f e i t e d  u nder the f e d­
eral C ontrolle d Substances Act (21 U.S.C. 801, et. seq) and 
dedicate those funds to the enfor c e m e n t  of state drug laws. 
Unless federal law requires such a d e d i c a t i o n  of those 
funds, the bill m a y  be in v i o l a t i o n  of the dedicated funds 
clause of the A las ka C o n s t i t u t i o n  (Art. IX, sec. 7). Since 
federal law does appear to require the dedication of those 
funds, the bill is p r o bably not unconsti tutional.

Article IX, sec. 7, of the state c o n s t i t u t i o n  provides, in 
part:

The proceeds of any state tax or license shall not be 
dedicated -to any special purpose, except . . . w h e n  
r equired b y  the federal g o v e r n m e n t  for state p a r t i c i p a­
tion in federal programs.

Accordingly, if federal law does not require the state to 
dedicate to drug enforcement the funds the state receives 
u nder the federal forfeiture provisions, such a dedicacion 
would be unconstitutio nal. 21 U.S.C. 881(e) provides, in 
part:

W h e n ever property is civilly or cri min a l l v  forfeited 
under this subchapter the A t t o r n e y  General may --
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(1) retain the p r o pe rty for official use or t r a n s­
fer the custody or ownership of any forfeited prope rty 
to any Federal, State, or local agency . . .

The Attorney General shall ensure the equitable 
transfer pursuant to p a r a g r a p h  (1) of any forfeited 
property to the appropr iate State or local law e n f o r c e­
ment  agency so as to reflect gener ally the contribution 
of any such agency p a r t i c i p a t i n g  directly in any of the 
acts w h i c h  led to the seizure of f orfeiture of such 
property.

While this p r o v i s i o n  permits the United States Attorn ey G e n­
eral to transfer the forfeited property (including money) to 
a state law enfo rcement agency, it does not appear to 
require that the money be d edicated to drug enforcement. 
However, the U ni ted States Attor n e y  General has issued 
guidelines, p u b l ished in the Federal Register, Volume 50,
No. 110, page 24053, spelling out proce dures for 
transferring p r o perty seized and forfeited under 21 U.S.C. 
881. Section III.D.3.e. of those guidelines specifically 
p r o v i d e s :

Property w i l l  be transferred [to a state law e n f o r c e­
ment agency] only in cases whe re the tangible property 
or cash will be credited to the b u d g e t  of the state or 
local agency that directly p a r t i c i p a t e d  in the seizure 
or forfeiture, resu lting in an increase of law e n f o r c e­
ment resources for that specific state or local agency.

The guidelines make it clear that the state is ineligible to 
receive cash or pro perty forfeited to the United States G o v­
ernment unless .that cash or pro perty is given directly to 
the law enforcement agency involved in the forfeiture.
Since 21 U.S.C. 881(e) provides that a decision of the 
United States Attor n e y  General regarding the transfer of 
property is not subject to review, the guidelines appear to 
have the force of law. Accordingly, the dedication of funds 
received by the state u nder 21 U.S*. C. 881 appears to be 
required for state part icipation in a federal program, -nd 
is therefore not in violation  of the dedic ated*funds clause 
of the state constitution.

If I may be o f  further assistance, please advise.

KBL:mkr 
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SEN. JAY KERTTULA 
SEN. ARLISS STURGULEWSKI 

SEN. RICK HALFORD 
SEN. JOE JOSEPHSON 
SEN. PAT RODEY

TO: Members, Senate Judiciary Committee
FROM: Hayden Kaden, Committee Co-Counsel
RE: SB 103; tracking federal money granted to Department of

Public Safety under 21 U.S.C. 881(e).
DATE: February 19, 1987

Senator Sturgulewski posed several related questions regarding 
the potential dollars available to the D.P.S. upon passage of SB 
103.

(1) What is the mechanism by which this money would come 
into the state system?

(2) Is there tracking or an accounting of the use of the 
money by D.P.S.?

(3) Does Budget and Audit have a role in auditing the use of 
the money?

The money available would probably be deposited in a federal 
depository. Public Safety applies to the proper federal agency. 
The request is approved. The money is sent by warrant to the 
state treasury where it would be credited to the department for 
the use specified by law. Budget and Audit would run what is 
called an A128 audit on the department which, among other things, 
determines whether there has been state compliance with federal 
laws and regulations governing the use of funds granted under 
federal law. If federal funds are found to have been improperly 
used, they must be repaid to the U.S. treasury.




