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IN THE SENATE BY T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  SENATE BILL NO. 1 (Judiciary)

IN T HE L E GISLATURE OF THE STATE OF A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For an Act entitled: "An Act r e l a t i n g  to the rights of p h y s i c a l l y  and

m e n t a l l y  disabled p e r s o n s . "

BE IT ENACTED  BY THE L E G I S L A T U R E  OF T H E  STATE OF ALAS KA:

* Section 1. AS 09.20.010 is a m e n d e d  b y  adding n e w  subsections to read:

(b) A  p e r s o n  is not d i s q u a l i f i e d  from s e r v i n g  as a juror solely 

b e cau se of the loss of hearing or sight in any degree or a disabi l i t y  

that s u b stantiall y impairs or i n t e r f e r e s  w i t h  the perso n ' s  mobility.

(c) The court shall provide, and pay the cost of services of, an 

interpre ter or r e a d e r  w h e n  n e c e s s a r y  to enable a p e r s o n  w i t h  impaired

h e a r i n g  or sight to act as a juror.

* Sec. 2. AS 09.65 is amended by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 09.65.150. DUTY TO D I S A B L E D  PEDES T R I A N S .  (a) The driver 

of a vehicle a p p r o a c h i n g  a p h y s i c a l l y  d i s a b l e d  pedest r i a n  w h o  is 

carrying a w h i t e  or m e t a l l i c - c o l o r e d  cane, or u s i n g  special equipment 

for mobility, or u s i n g  a service animal, shall take precautions n e c e s­

sary to avoid injury to the p e d e s t r i a n  or the service animal. A 

driver who fails to take n e c e s s a r y  p r e c a u t i o n s  and, as a result, 

causes injury to the pedestri an or the s e r vice animal is liable in 

damages for the injur y caused.

(b) In this section

(1) " p h y s i c a l l y  d i s a b l e d  p e d e s t r i a n "  m e a n s  a person w h o  has 

a physical c o n d i t i o n  that limits the person's a b i l i t y  to function as a 

pedestrian w i t h o u t  the assistance of another person, a service animal, 

a cane, or other equipme nt or device;

C F S ?  H J u d )



(2) "service animal" m e a n s  a dog guide or other a n i m a l  that 

assists a p h y s i c a l l y  disabled p e r s o n  to f u n c t i o n  as a pedestrian.

* Sec. 3. A S  11.76 is amended b y  a d d i n g  a n e w  section to read:

Sec. 1 1.76.1 30. I N T E R F E R E N C E  W I T H  R IGHTS OF DISABLED PERSON,

(a) A  p e r s o n  commits the c r i m e  of i n t e r f e r e n c e  w i t h  the r i g h t s  of a 

disable d p e r s o n  if the person p r e v e n t s  or restricts

(1) a physically o r  m e n t a l l y  d i s a b l e d  person f r o m  having 

full and free p e d e s t r i a n  use o f  a street, highway, sidewalk, w a l k w a y ,  

or other t horoughfare, to the s a m e  e xtent that any other p e r s o n  has a 

right to p e d e s t r i a n  use; or

(2) a physically d i s a b l e d  p e r s o n  from being a c c o m p a n i e d  or 

assis t e d  by a certifi ed s e r v i c e  animal, w i t h o u t  an extra c h a r g e  for 

the service animal, in a c o m m o n  carrier, place  of public a c c o m m o d a­

tion, or other p l a c e  to vhich t h e  g e n e r a l  p u b lic is invited, e x c e p t  as 

p r o v i d e d  in (b) of this section.

(b) A p h y s i c a l l y  disabled p e r s o n  w h o  is accompanied or a s s i s t e d  

by a c e r t i f i e d  service animal in a c om mon carrier, place o f  public 

accommodation,  or other place t o  w h i c h  the g e n eral public is invited, 

is liable for p r o p e r t y  damage d o n e  by the animal.

(c) In this section

(1) "certified s e r v i c e  a n i m a l "  mean s an animal t r a i n e d  to 

assist a p h y s i c a l l y  disabled p e r s o n  and c e r t i f i e d  by a s c h o o l  or 

t raining f a c i l i t y  for service a n i m a l s  as h a v i n g  completed such t r a i n­

ing;

(2) "physically or m e n t a l l y  disabled" has the m e a n i n g  given 

in AS 18.80.300.

(d) Inte rf e r e n c e  with the rights of a disabled person is a class 

B misdemeanor.

* Sec. 4. AS 12.55 .1 5 5 (c)(22) is a m e n d e d  to read:
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(22) the defendant k n o w i n g l y  d i r e c t e d  the conduct c o n s t i­

tuti n g  the o f f ense  at a v i c t i m  b e c a u s e  of that person's r a c e ,  sex, 

color, creed, physical or m e n t a l  disability, ancestry, or n a t i o n a l  

origin;

*  Sec. 5. AS 18.80.050 is a m e n d e d  b y  a d ding a n e w  subsection to r e a d :

(b) The commission s h a l l  adopt r e g u l a t i o n s  relating t o  d i s­

cr i m i n a t i o n  b e c a u s e  of p h y s i c a l  and m e n t a l  disability. The r e g u l a­

tio n s  shall f u r n i s h  guidance c o n c e r n i n g  the circumstances u n d e r  w h i c h  

it is n e c e s s a r y  to make a r e a s o n a b l e  a c c o m m o d a t i o n  for a p h y s i c a l l y  or 

m e n t a l l y  d i s a b l e d  person w h e n  p r o v i d i n g  employment, f i n a n c i n g  or 

credit, p u b l i c  accommodations, t h e  sale or r e n t a l  of real p r o p e r t y ,  or 

o t h e r  goods, services, f a c i l i t i e s ,  advantages, or privileges under 

t h i s  chapter.

* Sec. 6. AS 18.80.060(a) is a m e n d e d  to read:

(a) In a d d i t i o n  to the o t h e r  powers and duties p r e s c r i b e d  by 

t h i s  chapter the commission s h a l l

(1) appoint an e x e c u t i v e  direc t o r  a p p r o v e d  by the g o v e r n o r ;

(2) hire other a d m i n i s t r a t i v e  staff as may be n e c e s s a r y  to 

t h e  commiss ion's function;

(3) exercise general s u p e r v i s i o n  and direct the a c t i v i t i e s  

o f  the e x e c utive  director and o t h e r  a d m i n i s t r a t i v e  staff;

(4) accept complaints u n d e r  AS 18.80.100;

(5) study the p r o blems of d i s c r i m i n a t i o n  in all or s p e c i f i c  

f i e l d s  of h u m a n  relationships, a n d  foster through community e f f o r t  or 

g o o d w i l l ,  c o o p e r a t i o n  and c o n c i l i a t i o n  among the groups and e l e m e n t s  

o f  the p o p u l a t i o n  of the state, a n d  p u b l i s h  r e s u l t s  of i n v e s tigations 

a n d  resear ch as in its judgment w i l l  tend to eliminate d i s c r i m i n a t i o n  

b e c a u s e  of race, religion, c o l o r ,  n a t i o n a l  ancestry, p h y s i c a l  or 

m e n t a l  d i s a b i l i t y  [HANDICAP], a g e ,  sex, m a r i t a l  status, c h a n g e s  in
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m a r i t a l  status, pregnancy o r  p a r e n t h o o d ;

(6) m a k e  an o v e r a l l  assessment, at least once e v e r y  three 

years, of the progress m a d e  t o w a r d  equal employment o p p o r t u n i t y  by 

every d epa rtment of state g o v e r n m e n t ;  r e s ults of the a s s e s s m e n t  shall 

be i n c lude d in the annual r e p o r t  m a d e  u n d e r  AS 18.80.150.

*  Sec. 7. AS 18.80.200 is a m e n d e d  to read;

Sec. 18.80.200. PURPOSE. (a) It is determined and d e c l a r e d  as 

a m a t t e r  of legislative f i n d i n g  that d i s c r i m i n a t i o n  against a n  i n h a b i­

tant of the state because o f  race, religion, color, n a t i o n a l  origin, 

age, sex, p h y s i c a l  or m e n t a l  disability, m a r i t a l  status, c h a n g e s  in 

m a r i t a l  status, pregnancy or p a r e n t h o o d  is a m a t t e r  of p u b l i c  concern 

and that this discrimination n o t  o n l y  threatens the rights a n d  p r i v i­

leges of the inhabitants of t h e  state but also menaces t h e  i n s t i t u­

tions of the state and t h r e a t e n s  peace, order, health, s a f e t y  and 

general w e l f a r e  of the state a n d  its inhabitants.

(b) Therefore, it is t h e  p o l i c y  of the state and the p u r p o s e  of 

this chapte r to eliminate a n d  p r e v e n t  d i s c r i m i n a t i o n  in e m p l o y m e n t ,  in 

credit and f i n a ncing  practices , in places of public accom modation, in 

the sale, lease, or rental o f  r e a l  p r o p e r t y  b e c ause of race, religion, 

color, n a t i o n a l  origin, sex, age, p h y s i c a l  or mental d i s a b i l i t y ,  

m a r i t a l  status, changes in m a r i t a l  status, pregnancy or p a r e n t h o o d .

and m e n t a l l y  disabled persons to p a r t i c i p a t e fully in the s o c i a l  and

economic life of the state a n d  to engage in remunerative e m p l o y m e n t .

It is not the purpose of this c h a p t e r  to supersede laws p e r t a i n i n g  to

child labor, the age of m a j o r i t y  or other age restrictions o r  r e q u i r e­

ment s  .

* Sec. 8. AS 18.80.210 is a m e n d e d  to read;

Sec. 18.80.210. C I V I L  RIGHTS. The opportunity to obtain
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employment, credit and financing, p u b l i c  accommo dations, housing 

ac c o m m o d a t i o n s  and other p r o p e r t y  w i t h o u t  d i s c r i m i n a t i o n  b e c a u s e  of 

sex, p h y s i c a l  or mental dis abi l i t y ,  m a r i t a l  status, c h a nges in marital 

status, pregnancy, pa renthood, race, religion, color or national 

or i g i n  is a civil right.

* Sec. 9. A S  18.80.220(a) is amended to read:

(a) It is unlawful f o r

(1) an employer to refuse e m p l o y m e n t  to a person, or to bar 

a p e r son from employment, or to d i s c r i m i n a t e  against a p e r s o n  in 

c o m p e n s a t i o n  or in a term, condition, or privilege of employment 

b e c a u s e  of the person's race, religion, color or n a t i o n a l  origin, or 

b e c a u s e  of the person's age, p h y sical or m e n t a l  disa bi l i t y  [HANDICAP], 

sex, m a r i t a l  status, c h a n g e s  in m a r i t a l  status, p r e g n a n c y  or p a r e n t­

hood  w h e n  the reasonable d e m a n d s  of the p o s i t i o n  do not r e q uire d i s­

tin ction o n  the basis of age, p h y s i c a l  or m ental  d i s a b i l i t y  [HANDI­

CAP], sex, m a r i t a l  status, changes in m a r i t a l  status, p r e g n a n c y  or 

p a r e n t h o o d ;

(2) a labor o r g a n i z a t i o n ,  b e c a u s e  of a p e r son's sex, m a r i­

tal status, changes in m a r i t a l  status, pregnancy, parenthood, age, 

race, religion, physical or m e n t a l  disability, color or national 

origin, to excl ude or to expel  a p e r s o n  from its membership , or to 

d i s c r i m i n a t e  in any way a g a i n s t  one of its m e mbers  or a n  employer or 

an employee;

(3) an employer or empl oy m e n t  a g e n c y  to print or circulate 

or cause to be printed o r  c i r c u l a t e d  a statement, adv ertisement, or 

publication, or to use a f o r m  of a p p l i c a t i o n  for employme nt or to make 

an inquiry in connection w i t h  p r o s p e c t i v e  employment, w h i c h  expresses, 

d i r e c t l y  or indirectly, a limitation, s p e c i f i c a t i o n  or d i s c r i m i n a t i o n  

as to sex, p h y sical or m e n t a l  disability, m a r i t a l  status, changes in
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1 m a r i t a l  status, pregnancy, parenthood, age, race, creed, color or

2
n a t ional origin, or an intent to m a k e  the limitation, u n l e s s  based

3
u p o n  a bona fide occup a t i o n a l  qualification;

4
(4) an employer, labor o r g a n i z a t i o n  or e m p l o y m e n t  a g e n c y  to

5
discharge, expel or otherwise d i s c r i m i n a t e  a g a i n s t  a p e r s o n  because

0
the person has o p posed  any practice s f o r b idden u n d e r  AS 18.80.200 - 

18.80.280 or b e c a u s e  the p e r s o n  has filed a complaint, t e s t i f i e d  or 

as s is ted in a p r o c e e d i n g  u n d e r  this chapter;

g
(5) an employer  to d i s c r i m i n a t e  in the p a y m e n t  of w a g e s  as

10
b e t w e e n  the sexes, or to employ a female in an o c c u p a t i o n  in this 

state at a salary or wage rate less than that p a i d  to a m a l e  employee

12 !
for w o r k  of c o m p a r a b l e  character or w o r k  in the same operation, busi-

13

J
ness or type of w o r k  in the same locality; or

(6) a p e r s o n  to print, publish, b r o a d c a s t  or otherwise

15 ii
circulate a statement, inquiry or a d v e r t i s e m e n t  in c o n n e c t i o n  w i t h

i s  j i
p r osp ective e m p l o y m e n t  that expresses directly, a limitation, speci-

17 i
fication or d i s c r i m i n a t i o n  as to sex, p h y s i c a l  or m e n t a l  disability,

18 :
ma r i t a l  status, changes in m a r ital status, pregnancy, p a renthoo d, age,

19  j
race, religion, color or n a t ional origin, unless b a s e d  u p o n  a bona

20
fide occupationa l qualification.

21 i
* Sec. 10. AS 18.80.230 is amended to read:

22 j
Sec. 18.80.230. U N L A W F U L  P R A C T I C E S  IN PLAC ES OF P U B L I C  ACCOMMO-

23 .
DATION. It is u n l a w f u l  for the owner, lessee, manager, agent or

2 4 j
employee of a p u b l i c  accomm o d a t i o n

25
(1) to refuse, w i t h h o l d  from or deny to a p e r s o n  any of its

26
services, goods, facilities, advantages or privileges  b e c a u s e  of sex,

27 i
physica l or m e n t a l  d i s a b i l i t y , m a r i t a l  status, changes in marital

28,
status, pregnancy, parenthood, race, religion, color or national

29
~  ' o r i g i n ;
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(2) to publish, circulate, issue, display, post or m a i l  a 

w r i t t e n  or printe d communicatio n, n o t i c e  or a d v e r t i s e m e n t  that states 

or implies

(A) that any of the services, goods, facilities, 

advantages or p r i v i l e g e s  of the p ublic a c c o m m o d a t i o n  w i l l  be 

refused, w i t h h e l d  f r o m  or d enied to a p e r s o n  of a certain race, 

religion, sex, p h y s i c a l  or m e n t a l  disability, m a r i t a l  status, 

color or n a t i o n a l  o r i g i n  or b e c a u s e  of pregnancy, parenthood, or 

a change in m a r i t a l  status, or

(B) that the p a t r o n a g e  of a p e r s o n  b e l o n g i n g  to a 

p articular lace, creed, sex, m a r i t a l  status, color or na tional 

origin or who, b e c a u s e  of p reg nancy, parenthood, p h y s i c a l  or 

mental disability, or a change in m a r i t a l  status, is unwelcome, 

not desired or solicited.

* Sec. 11. AS 18.80.240 is a m e n d e d  to read:

Sec. 18.80.240. U N L A W F U L  P R A C T I C E S  IN THE SALS OR R E N T A L  OF REAL 

PROPERTY. It is u n l a w f u l  for the owner, lessee, m a n a g e r  or other 

p e r s o n  h a ving  the r i g h t  to sell, lease or rent real p r o p e r t y

(1) to r e f u s e  to sell, lease or rent the real p r o p e r t y  to a 

p erso n because of sex, m a r i t a l  status, changes in m a r i t a l  status, 

pregnancy, race, religion, p h y s i c a l  or m e n t a l  disability, color or 

n ational origin; however, n o t h i n g  in this p a r a g r a p h  p rohibits the 

sale, lease or r e n t a l  of classes of real p r o p e r t y  commonly known as 

h o u s i n g  for "singles" or " m a rried  c o u ples" only;

(2) to d i s c r i m i n a t e  a g a i n s t  a p er son becau se of sex, m a r i­

tal status, changes in m a r i t a l  status, pregnancy, race, religion, 

physical or mental disability, color or n a t iona l o r igin in a term, 

condition or p r i v ilege r e l a t i n g  to the use, sale, lease or rental of 

real property; however, n o t h i n g  in this p a r a g r a p h  prohibits the sale,
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lease or rental of classes of rea l p r o p e r t y  c o m m o n l y  k n o w n  as housing 

for "singles" or "marrie d c o u p l e s "  only;

(3) to m a k e  a w r i t t e n  or oral inquiry or r e c o r d  of the sex,

ma rital status, changes in m a r i t a l  status, race, religion, p h y s i c a l  or

m e nta l disability, color or n a t i o n a l  o r i g i n  of a p e r s o n  seeking to 

buy, lease or rent real property;

(4) to offer, solicit, accept, u se or r e t a i n  a listing  of 

real propert y w i t h  the u n d e r s t a n d i n g  that a p e r s o n  m a y  b e  d i s c r i m i n­

ated against in a real e s t a t e  t r a n s a c t i o n  or in the f u r n i s h i n g  of

facilities or sources in c o n n e c t i o n  t h e r e w i t h  b e c a u s e  of a person's 

sex, m a r ital status, changes  in m a r i t a l  status, pregnanc y, race,

religion, p h y sical or m e n t a l  disability, color, n a t i o n a l  o r i g i n  or 

age;

(5) to r e p r e s e n t  to a p e r s o n  that real p r o p e r t y  is not

available for inspection, sale, rental, or lease w h e n  in fact it is so

available, or to refuse to a l l o w  a p e r s o n  to inspect re al property

because of the race, religion, p h y s i c a l  or m e n t a l  disability, color, 

national origin, age, sex, m a r i t a l  status, change in m a r i t a l  status or

pregnancy of that p e rson or of any p e r s o n  a s s o c i a t e d  w i t h  that person;

(6) to engage in blockb u s t i n g ;

(7) to make, p r i n t  or publish, or cause to be made, printed

or published, any notice, s t a t e m e n t  or advertisement,  w i t h  respect to

the sale or r ental cf real p r o p e r t y  that indicates any preference,

limitation, or d i s c r i m i n a t i o n  b a s e d  on race, color, religion, physical 

or mental disability, sex, or n a t i o n a l  origin, or an i n t e n t i o n  to make 

the preference, l imit ation or discrimin ation.

* Sec. 12. AS 18.80.250(a) is a m e n d e d  to read:

(a) It is unlawf ul for a fi nancial i n stit ution or ot her c o m m e r­

cial institution extendi ng s e c u r e d  or u n s e c u r e d  credit, upon receiving 
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a n  a p p l i c a t i o n  f o r  f i n a n c i a l  a s s i s t a n c e  o r  c r e d i t  f o r  t h e  a c q u i s i t i o n ,  

c o n s t r u c t i o n ,  r e h a b i l i t a t i o n ,  r e p a i r  or m a i n t e n a n c e  o f  a h o u s i n g  

a c c o m m o d a t i o n  o r  o t h e r  p r o p e r t y  o r  s e r v i c e s ,  o r  t h e  a c q u i s i t i o n  o r  

i m p r o v e m e n t  o f  u n i m p r o v e d  p r o p e r t y ,  o r  u p o n  r e c e i v i n g  a n  a p p l i c a t i o n  

f o r  a n y  s o r t  o f  l o a n  o f  m o n e y ,  t o  p e r m i t  o n e  o f  i t s  o f f i c i a l s  or 

e m p l o y e e s  d u r i n g  t h e  e x e c u t i o n  o f  t h e  o f f i c i a l ' s  o r  t h e  e m p l o y e e ’s 

d u t i e s

(1) t o  d i s c r i m i n a t e  a g a i n s t  t h e  a p p l i c a n t  b e c a u s e  o f  sex, 

p h y s i c a l  or m e n t a l  d i s a b i l i t y ,  m a r i t a l  s t a t u s ,  c h a n g e s  i n  m a r i t a l  

s t a t u s ,  p r e g n a n c y ,  p a r e n t h o o d ,  r a c e ,  r e l i g i o n ,  c o l o r  o r  n a t i o n a l  

o r i g i n  in a ter m ,  c o n d i t i o n  o r  p r i v i l e g e  r e l a t i n g  to t h e  o b t a i n m e n t  or 

u s e  o f  the i n s t i t u t i o n ' s  f i n a n c i a l  a s s i s t a n c e  or c r e d i t ,  e x c e p t  t o  t h e  

e x t e n t  o f  a f e d e r a l  s t a t u t e  or r e g u l a t i o n  a p p l i c a b l e  to a t r a n s a c t i o n  

o f  t h e  s a m e  c h a r a c t e r ;

(2) to m a k e  o r  c a u s e  to b e  m a d e  a w r i t t e n  or o r a l  i n q u i r y  

o r  r e c o r d  o f  t h e  sex, p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  m a r i t a l  s t a t u s ,  

c h a n g e s  in m a r i t a l  s t a t u s ,  p r e g n a n c y ,  p a r e n t h o o d ,  r a c e ,  r e l i g i o n ,  

c o l o r  o r  n a t i o n a l  o r i g i n  o f  a p e r s o n  s e e k i n g  t h e  i n s t i t u t i o n ' s  f i n a n ­

c i a l  a s s i s t a n c e  o r  c r e d i t ,  u n l e s s  t h e  i n q u i r y  is f o r  t h e  p u r p o s e  o f  

a s c e r t a i n i n g  t h e  c r e d i t o r ' s  r i g h t s  a n d  r e m e d i e s  a p p l i c a b l e  to the 

p a r t i c u l a r  e x t e n s i o n  o f  c r e d i t  a n d  is n o t  m a d e  o r  u s e d  i n  o r d e r  to 

d i s c r i m i n a t e  in a d e t e r m i n a t i o n  o f  c r e d i t w o r t h i n e s s ;

(3) to r e f u s e  t o  e x t e n d  c r e d i t ,  i s s u e  a c r e d i t  c a r d  or m a k e  

a l o a n  to a m a r r i e d  p e r s o n  o r  a p e r s o n  w i t h  a p h y s i c a l  o r  m e n t a l  

d i s a b i l i t y , w h o  is o t h e r w i s e  c r e d i t w o r t h y ,  if s o  r e q u e s t e d  b y  t h e  

p e r s o n ;

(4) to r e f u s e  to i s s u e  a c r e d i t  c a r d  to a m a r r i e d  p e r s o n  in 

t h a t  p e r s o n ' s  n a m e ,  if so r e q u e s t e d  b y  the p e r s o n ,  p r o v i d e d ,  h o w e v e r ,  

t h a t  the p e r s o n  so r e q u e s t i n g  a c a r d  m a y  b e  r e q u i r e d  to o p e n  an
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a c c o u n t  i n  t h a t  n a m e .

* S e c .  13. A S  18.80.250 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to r e a d :

(d) T h i s  s e c t i o n  d o e s  n o t  p r o h i b i t  a n  i n s t i t u t i o n  d e s c r i b e d  in

(a) o f  t h i s  s e c t i o n  f r o m  r e f u s i n g  to c o n t r a c t  w i t h  a p e r s o n  i f  t h e  

p e r s o n  l a c k s  t h e  l e g a l  c a p a c i t y  to c o n t r a c t  o r  i f  t h e  i n s t i t u t i o n  is 

r e a s o n a b l y  i n  d o u b t  a b o u t  t h e  p e r s o n ' s  l e g a l  c a p a c i t y  to c o n t r a c t .

* Sec. 14. AS 18.80.255 is a m e n d e d  to read:

Sec. 18.80.255. U N L A W F U L  P R A C T I C E S  BY THE STATE O R  ITS P O L I T I C A L

S U B D I V I S I O N S .  I t  is u n l a w f u l  f o r  t h e  s t a t e  o r  a n y  o f  i t s  p o l i t i c a l  

s u b d i v i s i o n s

(1) t o  r e f u s e ,  w i t h h o l d  f r o m  o r  d e n y  to a p e r s o n  a n y  l o c a l ,  

s t a t e  o r  f e d e r a l  f u n d s ,  s e r v i c e s ,  g o o d s ,  f a c i l i t i e s ,  a d v a n t a g e s  or 

p r i v i l e g e s  b e c a u s e  o f  r a c e ,  r e l i g i o n ,  sex, c o l o r  o r  n a t i o n a l  o r i g i n ;

(2) t o  p u b l i s h ,  c i r c u l a t e ,  i s s u e ,  d i s p l a y ,  p o s t  o r  m a i l  a 

w r i t t e n  o r  p r i n t e d  c o m m u n i c a t i o n ,  n o t i c e  o r  a d v e r t i s e m e n t  t h a t  s t a t e s  

o r  i m p l i e s  t h a t  a n y  l o c a l ,  s t a t e  o r  f e d e r a l  f u n d s ,  s e r v i c e s ,  g o o d s ,  

f a c i l i t i e s ,  a d v a n t a g e s  o r  p r i v i l e g e s  o f  t h e  o f f i c e  o r  a g e n c y  w i l l  be 

r e f u s e d ,  w i t h h e l d  f r o m  o r  d e n i e d  to a p h y s i c a l l y  o r  m e n t a l l y  d i s a b l e d  

p e r s o n  or a p e r s o n  o f  a c e r t a i n  r a c e ,  r e l i g i o n ,  sex, c o l o r  o r  n a t i o n a l  

o r i g i n  o r  t h a t  t h e  p a t r o n a g e  o f  a p h y s i c a l l y  o r  m e n t a l l y  d i s a b l e d  

p e r s o n  o r  a p e r s o n  b e l o n g i n g  to a p a r t i c u l a r  r a c e ,  c r e e d ,  sex, c o l o r  

o r  n a t i o n a l  o r i g i n  is u n w e l c o m e ,  n o t  d e s i r e d  o r  s o l i c i t e d ; it is n o t  

u n l a w f u l  to p o s t  n o t i c e  t h a t  f a c i l i t i e s  to a c c o m m o d a t e  t h e  p h y s i c a l l y  

o r  m e n t a l l y  d i s a b l e d  a r e  n o t  a v a i l a b l e ;

(3) to refuse or deny to a p erson any local, state, or 

federal funds, services, goods, facilities, advant a g e s  or privileges 

b e c a u s e  of physi c a l  or m e n t a l  d i s a b i l i t y .

* Sec. 15. AS 18.80.300 is a m e n d e d  by adding n e w  p a r a g r a p h s  to read:

(15) "major life a c t i v i t i e s "  means functions such as caring

CSSB 1(Jud) -10-



f o r  o n e ' s  s e l f ,  p e r f o r m i n g  m a n u a l  t a s k s ,  w a l k i n g ,  s e e i n g ,  h e a r i n g ,  

s p e a k i n g ,  b r e a t h i n g ,  l e a r n i n g ,  a n d  w o r k i n g ;

(16) " p h y s i c a l  o r  m e n t a l  d i s a b i l i t y "  m e a n s

(A) a p h y s i c a l  o r  m e n t a l  i m p a i r m e n t  t h a t  s u b s t a n t i a l l y  

l i m i t s  o n e  o r  m o r e  m a j o r  l i f e  a c t i v i t i e s ,

(B) a h i s t o r y  of, o r  a m i s c l a s s i f i c a t i o n  as h a v i n g ,  a 

m e n t a l  o r  p h y s i c a l  i m p a i r m e n t  t h a t  s u b s t a n t i a l l y  l i m i t s  o n e  or ;

m o r e  m a j o r  l i f e  a c t i v i t i e s ;  o r

(C) h a v i n g

(i) a p h y s i c a l  o r  m e n t a l  i m p a i r m e n t  t h a t  d o e s  n o t  

s u b s t a n t i a l l y  l i m i t  a p e r s o n ' s  m a j o r  l i f e  a c t i v i t i e s  b u t  

t h a t  is t r e a t e d  b y  t h e  p e r s o n  a s  c o n s t i t u t i n g  s u c h  a l i m i t a ­

tio n ;  |
I
I

(ii) a p h y s i c a l  o r  m e n t a l  i m p a i r m e n t  t h a t  s u b -  i
s t a n t i a l l y  l i m i t s  a p e r s o n ' s  m a j o r  l i f e  a c t i v i t i e s  o n l y  as a

r e s u l t  o f  t h e  a t t i t u d e s  o f  o t h e r s  t o w a r d  t h e  i m p a i r m e n t ;  or
f

(iii) n o n e  o f  t h e  i m p a i r m e n t s  d e f i n e d  in t h i s  j
p a r a g r a p h  b u t  b e i n g  t r e a t e d  b y  o t h e r s  as h a v i n g  s u c h  an 

i m p a i r m e n t ;

(D) a c o n d i t i o n  t h a t  m a y  r e q u i r e  t h e  u s e  o f  a p r o s t h e ­

sis, s p e c i a l  e q u i p m e n t  f o r  m o b i l i t y  o r  s e r v i c e  a n i m a l ;

(17) " p h y s i c a l  o r  m e n t a l  i m p a i r m e n t "  m e a n s

(A) p h y s i o l o g i c a l  d i s o r d e r  o r  c o n d i t i o n ,  c o s m e t i c

d i s f i g u r e m e n t ,  o r  a n a t o m i c a l  l o s s  a f f e c t i n g  o n e  o r  m o r e  o f  the 

f o l l o w i n g  b o d y  s y s t e m s :  n e u r o l o g i c a l ,  m u s c u l o s k e l e t a l ,  s p e c i a l

s e n s e  o r g a n s ,  r e s p i r a t o r y  i n c l u d i n g  s p e e c h  o r g a n s ,  c a r d i o v a s c u ­

lar, r e p r o d u c t i v e ,  d i g e s t i v e ,  g e n i t o - u r i n a r y , h e m i c  a n d  l y m p h ­

at i c ,  ski n ,  a n d  e n d o c r i n e ;  o r

(B) m e n t a l  o r  p s y c h o l o g i c a l  d i s o r d e r ,  i n c l u d i n g  m e n t a l

-11- CSSE 1(Jud'
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retardation, o r gani c b r a i n  syndrome, e m o t ional or m e n t a l  illness, 

and specific l e a rnin g disabilities.

* Sec. 16. AS 18.06 and A S  18.80.300(11) are repealed.
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A M E N D M E N T

O f f e r e d  in t h e  S E N A T E  B y  J o s e p h s o n

TO: C S S B  1 (HESS)

P a g e  10, a f t e r  l i n e  22:

I n s e r t  a n e w  b i l l  s e c t i o n  t o  r e a d :

*Sec. 14. A S  1 8 . 8 0  i s  a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  

t o  r e a d :

Sec. 1 8 . 8 0 . 2 5 6 .  C A P A C I T Y  T O  C O N T R A C T .  T h i s  

c h a p t e r  d o e s  n o t  p r o h i b i t  a p e r s o n  f r o m

(1) r e f u s i n g  t o  c o n t r a c t  w i t h  a n  i n d i v i d u a l  

w h o  l a c k s  l e g a l  c a p a c i t y  t o  c o n t r a c t  o r  w h o s e  c a p a c i t y  

is i n  d o u b t  t o  s u c h  p e r s o n ;  o r

(2) m a k i n g  o r  c a u s i n g  t o  b e  m a d e  a w r i t t e n  o r  

o r a l  i n q u i r y  o r  r e c o r d  o f  a n  i n d i v i d u a l ' s  m e n t a l  

d i s a b i l i t y  i f

(A) t h e  p e r s o n ,  b e f o r e  m a k i n g  t h e  

i n q u i r y ,  r e a s o n a b l y  d o u b t s  t h a t  t h e  i n d i v i d u a l  h a s  t h e  

l e g a l  c a p a c i t y  t o  c o n t r a c t ;  a n d

(B) t h e  i n q u i r y  o r  r e c o r d  is l i m i t e d  t o  

i n f o r m a t i o n  t h a t  i s  r e l e v a n t  t o  t h e  q u e s t i o n  o f  w h e t h e r  

t h e  i n d i v i d u a l  h a s  t h e  l e g a l  c a p a c i t y  to c o n t r a c t . "

R e n u m b e r  f o l l o w i n g  b i l l s  s e c t i o n s  a c c o r d i n g l y .
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SUBJECT: Sectional analysis of CSSB 1 (HESS) -- rights
of p h y s i c a l l y  and m e n t a l l y  disabled persons

TO: Senator Jim D uncan

FROM: Edward H. Hein
L e g i s l a t i v e  Counsel

Section 1 adds two n e w  subsections to AS 09.20.010, relating 
to qualifications of jurors. Subsec t i o n  (b) provides that 
persons who suffer from loss of hearing, sight, or m o b i l i t y  
are not automaticall y disqu alified from jury service. S u b­
section (c) requires the court s y s tem to provide and pay for 
interpreters and readers for deaf and b l i n d  jurors.

Sec. 2 is the so-called "white cane" law that imposes on 
motor vehicle drivers a h igh er duty of care w i t h  respe ct to 
pedestrians who are p h y s i c a l l y  disab led and identifiable 
because they are u sing a white or m e t a l l i c  cane, a wheel 
chair, crutches or other m o b i l i t y  equipment, or a service 
animal, such as a dog guide. This p r o v i s i o n  has been p lac ed 
in AS 09, the Code of Civil Procedure, b e cause it relates to 
civil liability. The m e n t a l l y  disabled are o m i tted from 
this section b e c a u s e  they do not use w h i t e  canes, m o b i l i t y  
equipment, or service animals, and are not read ily i d e n t i f i­
able by motorists. Definitions are i n s erted for "p hysically 
disabled p edestrian " and "s ervice animal".

Sec. 3 establishes the crime of interference w i t h  the rights 
of a disabled person. This provides that it is a class B 
mi s d e m e a n o r  to p r e vent or restrict a p h y s i c a l l y  or m e n t ally 
disabled person fr om u sing streets, sidewalks, and walkways 
to the same extent as any other pedestrian. It is also a 
class B m i s d e m e a n o r  under this section to refuse to a llow a 
physic ally disabled person to b r i n g  his or her service 
animal into a common carrier or other place open to the 
public. The service animal must be certified as having
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completed a training course, and the disabled person is 
liable for any damage the animal does to the property.

Sec. 4 amends the c riminal presu m p t i v e  sentencing provisions 
by m aking it an ag grav a t i n g  factor to commit certain f e l­
onies against a p h y s i c a l l y  or m e n t a l l y  disabled person b e­
cause of the p e r s o n’s disability. The finding of an 
ag g r a v a t i n g  factor allows the court to increase wha t would 
o t h e rwise be the p r e s u m p t i v e  sentence.

Sec. 5 directs the state Human Rights Commission to adopt 
regulations about w h e n  reasona ble a c c o mmodatio ns must be 
ma d e  for d i s a b l e d  persons in employment, financing, credit, 
public accommodations, housing, and govern m e n t  of services. 
The c ommiss ion w o u l d  have the a u t h ority to adopt regulations 
requiring some a l t e r a t i o n  n e c e s s a r y  to m a k e  reasonable 
accomm o d a t i o n  for a disable d person.

Secs. 6 - 1 3  amend various sections of AS 18.80 to ensure 
that those sections cover p h y s i c a l l y  and m e n tally disabled 
persons. The a m e nded sections require  the State Human 
Rights Commis s i o n  to study problems of discrimination.
The sections a m ended also make certain dis criminatory p r a c­
tices unlawful. These include dis cri m i n a t i o n  in housing, 
employment, p ublic accommodation, sale and rental of real 
property, lending, and the p r o v ision of state or federal 
funds, services, goods, facilities, advantages, and p r i v i­
leges. Sec. 7 also transfers to AS 18.80.200 the statement 
of state p olicy in AS 18.06 and amends it to say that it is 
the state's p o l i c y  to encourage and enable mentally disabled 
persons, as w e l l  as p h y s i c a l l y  disabled persons, to p a r t i c i­
pate fully in the social and economic life of the state and 
to be employed. Sec. 13 also provides that it is not u n l a w­
ful to post n o t i c e  that facilities to accommodate the p h y s­
ically or m e n t a l l y  disabled are not available.

Sec. 14 adds n e w  definitions to AS 18.80 in order to i n c o r­
porate federal definitions of "physical and mental 
d i s a b i l i t y " .

Sec. 15 repeals AS 18.06. The pr ovisions of that chapter 
have be en transferred to AS 09, AS 11, and AS 18.80. Sec.
15 also repeals AS 18.80.300(11), w h i c h  is the definition of 
"physical handic ap" for purposes of AS 18.80.

E H H :mkr 
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John R. Beard 
David A. Lawer

M a r c h  3, 1987

R i c h a r d  C. Enberg, President  
A l a s k a  B a n k e r s  A s s o c i a t i o n  
P.O. Box 100600 
Anchorage, A K  99510-0600

Re: S e n a t e  Bill 1

Dear Dick:

Y o u  h a v e  a s k e d  t h a t  w e  e l a b o r a t e  u p o n  the comme n t s  w e  m a d e 
F e b r u a r y  3 c o n c e r n i n g  this bill. T o  i l l u s t r a t e  our c o n c e r n  that 
t he b i l l ' s  p r o v i s i o n s  r e s p e c t i n g  m e n t a l  d i s a b i l i t y  w i l l  c o n flict 
w i t h  t h e  lavt g o v e r n i n g  t h e  contracts o f  i n c o m p e t e n t  persons, let 
m e  s u g g e s t  some examples.

In e a c h  of t h e  following illustrations, MA" is a  p e r s o n  who 
has a "mental impairment" w i t h i n  the m e a n i n g  of t h e  b i l l ' s  
d e f i n i t i o n  [§ 18.80.300(17)(B)] w h i c h  c o n s t i t u t e s  b o t h  "mental 
d isability" for p u r p o s e s  of the b i l l  [§ 18.80.300(16)] and 
i n c o m p e t e n c e  for p u r p o s e s  of d e t e r m i n i n g  h i s  c o m m o n  law c a p acity  
to b i n d  h i m s e l f  b y  c o n tract [e.g., h i s  m e n t a l  i m p a i r m e n t  so 
affects h i s  m i n d  as t o  m a k e  h i m  u n a b l e  t o  u n d e r s t a n d  the n a ture or 
conseq u e n c e s  of h i s  acts —  unable, as t h e  b i l l  w o u l d  p u t  it, to  
care for himself, § 18.80.300(15)]. "B", "C", a n d  "D" are p e rsons
who k n o w  of A ' s  m e n t a l  impairment, m e n t a l  disability, and 
incompetence.

1. B owns, w a n t s  t o  sell, a n d  h a s  l i s t e d  for sale w i t h  a 
broker, real p r o p e r t y  in A laska ( B l a c k a c r e ) . A  o f fers to b u y  
Blackacre, for cash, at B's listed p r i c e  ($100,000), and h e  has 
the cash n e c e s s a r y  for p a y m e n t  of t h a t  price.

A n  a p p a r e n t  p u r p o s e  of t h e  p r o p o s e d  s t atute is to
pr o h i b i t  B f r o m  r e f u s i n g  A ' s  offer b e c a u s e  o f  A ' s  m e ntal  
di s a b i l i t y/incompetence. T h e  only t h i n g  t h a t  d i s t i n g u i s h e s  A  from 
any other c a s h  p u r c h a s e r  is A's disability, and the bill w o u l d  
forbid B f r o m  r e c o g n i z i n g  that d i stinction. It w o u l d  e ffectively  
compel B to a c c e p t  A's o f f e r  not s i m p l y  in spite of, b u t  preci s e l y  
because o f , A ' s  m e n t a l  d i s a b i l i t y / i n c o m p e t e n c e .  [§18.20.240]

So B complies w i t h  the n e w  statute. H e  accepts A's
offer, r e c e i v e s  A ' s  $100,000, and c o n v e y s  B l a c k a c r e  to A.
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R e a l  p r o p e r t y  v a l u e s  f a l l  ( B l a c k a c r e * s  i n c l u d e d ) .  A ' s  
d i s a b i l i t y / i n c o m p e t e n c e  e n d s  (or, a l t e r n a t i v e l y ,  l e a d s  t o  t h e  
a p p o i n t m e n t  o f  a c o n s e r v a t o r  o r  g u a r d i a n  f o r  A ) , a n d  A  (or h i s  
c o n s e r v a t o r  o r  g u a r d i a n )  i m m e d i a t e l y  s e e k s  t o  d i s a f f i r m  t h e  
p u r c h a s e  o f  B l a c k a c r e .  C o n t r a c t  l a w  e n t i t l e s  h i m  t o  d o  t h a t  
p r e c i s e l y  b e c a u s e  A  w a s ,  a n d  B  k n e w  h i m  t o  b e . m e n t a l l y  

d i s a b l e d / i n c o m p e t e n t  w h e n  h e  c o n t r a c t e d  t o  p u r c h a s e  B l a c k a c r e .  
C o n t r a c t  l a w  e n t i t l e s  h i m  t o  r e q u i r e  B  t o  r e t u r n  A ' s  $ 1 0 0 , 0 0 0  

( p e r h a p s  w i t h  i n t e r e s t ) ; i t  m a y  o r  m o a y  n o t  r e q u i r e  A  t o  r e t u r n  
B l a c k a c r e  ( n o w  w o r t h  $ 7 5 , 0 0 0 )  t o  B.

N o t e : I t  i s  p r e c i s e l y  b e c a u s e  B  k n o w s  o f  A ' s  m e n t a l
d i s a b i l i t y / i n c o m p e t e n c e  t h a t  (a) c o n t r a c t  l a w  w i l l  a l l o w  A  t o  
a v o i d  t h e  c o n t r a c t  an d ,  so, e n c o u r a g e  B  n o t  t o  a c c e p t  A ' s  o f f e r  
a n d  (b) t h e  p r o p o s e d  s t a t u t e  w i l l  c o m p e l  B  n o t  t o  d e c l i n e  A ' s  
o f f e r .

2. S h o r t  o f  c a s h  b y  r e a s o n  o f  h i s  r e c e n t  p u r c h a s e  o f  
B l a c k a c r e ,  A  a p p l i e s  t o  C, a " f i n a n c i a l  i n s t i t u t i o n  o r  o t h e r  
c o m m e r c i a l  I n s t i t u t i o n  e x t e n d i n g  . . . c r e d i t " ,  f o r  a " l o a n  o f  
m o n e y " . H e  t e l l s  C  t h a t  h e  i s  p r o p o s i n g  t o  l a u n c h  a  m e a t  p a c k i n g  
b u s i n e s s  i n  P a l m e r  a n d  w a n t s  t o  b o r r o w  $ 5 0 , 0 0 0  t o  f i n a n c e  t h e  
c o s t s  o f  a n  e x p e d i t i o n  t o  r o u n d  u p  c a t t l e  o n  a n  A l e u t i a n  i s l a n d .

H e  o f f e r s  t o  r e p a y  t h e  l o a n ,  w i t h  i n t e r e s t ,  i n  s i x  m o n t h s ,  a n d  h e  

h a s  t h e  r e s o u r c e s  ( $ 1 0 0 , 0 0 0  i n  U . S .  t r e a s u r y  b i l l s  w h i c h  m a t u r e  i n  
s i x  m o n t h s )  t o  d o  s o  w i t h o u t  r e g a r d  t o  t h e  s u c c e s s  o r  f a i l u r e  o f  
h i s  p r o p o s e d  v e n t u r e .  H e  o f f e r s  t o  g i v e  C  h i s  n e g o t i a b l e ,  

p r o m i s s o r y  n o t e .  H e  o f f e r s ,  p e r h a p s ,  t o  p l e d g e  h i s  t r e a s u r y  b i l l s  
t o  C  t o  s e c u r e  p a y m e n t  i n  a c c o r d a n c e  w i t h  h i s  n o t e .  B u t  f o r  h i s  
m e n t a l  d i s a b i l i t y / i n c o m p e t e n c e ,  h e  i s  c r e d i t w o r t h y  b y  e v e r y  
s t a n d a r d  a p p l i e d  b y  C.

A n  a p p a r e n t  p u r p o s e  o f  S e n a t e  B i l l  1 i s  t o  p r o h i b i t  C 
f r o m  r e f u s i n g  t o  m a k e  t h e  l o a n  A  i s  r e q u e s t i n g .  A s  A ' s  m e n t a l  
d i s a b i l i t y / i n c o m p e t e n c e  i s  t h e  o n l y  t h i n g  t h a t  d i s t i n g u i s h e s  h i m  
f r o m  t h e  m o s t  c r e d i t w o r t h y  o f  b o r r o w e r s ,  a n d  a s  t h e  b i l l  w o u l d  
f o r b i d  C ' s  n o t i c i n g  t h a t  d i s t i n c t i o n ,  t h e  b i l l  w o u l d  e f f e c t i v e l y  
c o m p e l  C  t o  m a k e  t h e  l o a n .  [§18.80.250]

S o  C  c o m p l i e s  w i t h  t h e  n e w  s t a t u t e .  I t  l o a n s  A  $ 5 0 , 0 0 0  
u p o n  A ' s  w r i t t e n  n e g o t i a b l e  p r o m i s e  t o  p a y  $ 5 0 , 0 0 0  a n d  i n t e r e s t  i n  
s i x  m o n t h s .  W h e n ,  s i x  m o n t h s  l a t e r ,  C  s e e k s  t o  e n f o r c e  A ' s  
p r o m i s e ,  A  (or h i s  c o n s e r v a t o r )  a s s e r t s  h i s  m e n t a l  

d i s a l i l i t y / i n c o m p e t e n c e  a s  a d e f e n s e .  T h e  l a w  o f  c o n t r a c t s  
r e c o g n i z e s  A ' s  i n c a p a c i t y  a s  a d e f e n s e  a g a i n s t  e v e n  a  h o l d e r  i n  d u e
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c o u r s e  —  a  p e r s o n  w h o ,  b y  d e f i n i t i o n ,  g a v e  v a l u e  i n  g o o d  f a i t h  
a n d  w i t h o u t  a n y  n o t i c e  o f  A ' s  m e n t a l  d i s a b i l i t y / i n c o m p e t e n c e  —  o f  
A ' s  n e g o t i a b l e  p r o m i s s o r y  n o t e  [>\.S. 4 5 . 0 3 . 3 0 5 ( 2 )  (B) ]. A n d  b e y o n d  
e n a b l i n g  A  t o  d e f e a t  C ' s  d e m a n d  f o r  p a y m e n t ,  c o n t r a c t  l a w  a l s o ” 
e n t i t l e s  A  t o  r e c o v e r  f r o m  C  a n y  p a y m e n t  h e  m i g h t  h a v e  m a d e  ( o r  
t h a t  C m i g h t  h a v e  e f f e c t e d  b y  r e s o r t  t o  t h e  t r e a s u r y  b i l l  

c o l l a t e r a l )  w h i l e  A  w a s  m e n t a l l y  d i s a b l e d / i n c o m p e t e n t .  T h e  v e r y  
m o s t  C  c a n  e x p e c t  o f  t h e  l a w  is t h a t  i t  w i l l  o b l i g e  A  t o  p a y  (or 
p r e v e n t  A  f r o m  r e c o v e r i n g )  s o  m u c h  o f  t h e  $ 5 0 , 0 0 0  a s  C  c a n  
p e r s u a d e  t h e  c o u r t  t o  h a v e  b e e n  s p e n t  f o r  " n e c e s s a r i e s "  —  a t a s k  
t h a t  w o u l d  b e  d i f f i c u l t  e n o u g h  i f  " n e c e s s a r i e s "  w e r e ,  a s  i t  i s  
n o t ,  a c o n c e p t  o f  r e a s o n a b l y  p r e c i s e  o r  c o n s i s t e n t  m e a n i n g ,  a n d  
l i k e l y  i m p o s s i b l e  i f  A  d i d  s p e n d  t h e  m o n e y  o n  a n  u n p r o f i t a b l e  
v o y a g e  t o  t h e  A l e u t i a n s .  I t  is v e r y  u n c e r t a i n  t h a t  C c o u l d  e x p e c t  
e v e n  t h a t  m u c h  o f  t h e  l a w  if, a s  w e  a r e  a s s u m i n g ,  C  k n e w  o f  A ' s  
m e n t a l  d i s a b i l i t y / i n c o m p e t e n c e  w h e n  i t  m a d e  t h e  l o a n .

N o t e ,  a g a in; I t  is p r e c i s e l y  b e c a u s e  C k n o w s  o f  A ' s  
m e n t a l  d i s a b i l i t y  th.it (a) c o n t r a c t  l a w  w i l l  a l l o w  A  t o  a v o i d  h i s  
t *omise t o  p a y  a n d ,  bo, e n c o u r a g e  C  t o  d e c l i n e  A !s r e q u e s t  f o r  
c r e d i t  a n d  (b) S e n a t e  B i l l  1 w i l l  c o m p e l  C  t o  e x t e n d  A  t h e  c r e d i t  
h e  r e q u e s t s .

3. A  v a r i e n t  o f  2: I n s t e a d  o f  a s i x ~ m o n t h  l o a n ,  A  s e e k s  a

1 5 - y e a r  l o a n  a n d  o f f e r s  r e a l  p r o p e r t y  h e  o w n s  a s  c o l l a t e r a l .  C  
m a k e s  s u c h  l o a n s  if, b u t  o n l y  if, i t  c a n  f i r s t  o b t a i n  t h e  p r i o r  
c o m m i t m e n t  o f  a n  i n v e s t o r  t o  b u y  t h e  l o a n .  C  k n o w s  t h a t  A ' s  

c r e d i t  a n d  p r o p o s e d  c o l l a t e r a l  s a t i s f y  t h e  r e q u i r e m e n t s  o f  t w o  o f  
i t s  i n v e s t o r s  —  t h e  A l a s k a  e m p l o y e e s  r e t i r e m e n t  f u n d  a n d  a 
s t a t e s i d e  i n s u r a n c e  c o m p a n y  —  f o r  a l o a n  i n  t h e  a m o u n t ,  a n d  o n  
t h e  t e r m s ,  A  is s e e k i n g .

W o u l d  S e n a t e  B i l l  1 p e r m i t  C  t o  i n f o r m  t h e  i n v e s t o r  o f  
A ' s  m e n t a l  d i s a b i l i t y / i n c o m p e t e n c e  w h e n  i t  s e e k s  t h e  i n v e s t o r ' s  
c o m m i t m e n t  t o  b u y  t h e  p r o p o s e d  l o a n ?  H o w  e l s e  c o u l d  C a v o i d  
m a k i n g  —  a n d  e x p o s i n g  i t s e l f  t o  l i a b i l i t y  o n  —  a v /arranty t o  t h e  
i n v e s t o r  t h a t  A  h a s  n o  g o o d  d e f e n s e  a g a i n s t  C  o n  t h a  n o t e  C  w i l l  
b e  s e l l i n g  t o  t h e  i n v e s t o r ?  [ S e e  A . S .  4 5 . 0 3 . 4 1 7 ( b ) ( 4 ) ;  a n d  n o t e ,  
a g a i n ,  t h a t  A ' s  i n c o m p e t e n c e  d e f e n s e  i s  s o  g o o d  t h a t  i t  is 
a v a i l a b l e  a g a i n s t  t h e  i n v e s t o r  a s  w e l l  a s  a g a i n s t  C,

A . S .  4 5 . 0 3 . 3 0 5 ( 2 ) ( B ) .] W o u l d  t h e  b i l l ' s  § 18 . 8 0 . 2 5 5  p r o h i b i t  t h e  
s t a t e  r e t i r e m e n t  f u n d  (or, e.g. A H F C ,  o r  t h e  A l a s k a  p e r m a n e n t  
fund) f r o m  d e c l i n i n g  t o  b u y  A ' s  l o a n  i f  i t  w e r e  t o l d  b y  C,
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o r  o t h e r w i s e  l e a r n e d ,  o f  A ' s  m e n t a l  d i s a b i l i t y / i n c o m p e t e n c e ?  I f  
so, c o u l d  C e s c a p e  w a r r a n t y  l i a b i l i t y  s i m p l y  b y  s e l l i n g  A ' s  l o a n  
t o  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e ,  w i t h  o r  
w i t h o u t  n o t i c e  o f  A ' s  i n c o m p e t e n c e  d e f e n s e ?

4c D  p r o v i d e s  d e p o s i t  s e r v i c e s  t o  t h e  g e n e r a l  p u b l i c .  If, 
a s  s e e m s  p r o b a b l e ,  t h a t  c o n s t i t u t e s  D  a  " p u b l i c  a c c o m m o d a t i o n "
[A.S. 1 8 . 8 0 . 3 0 0 ( 1 2 ) ] ,  S e n a t e  B i l l  1 w o u l d  a p p e a r  t o  f o r b i d  D  f r o m  
e i t h e r  d e c l i n i n g  t o  c o n t i n u e  I t s  b u s i n e s s  w i t h  A, o r  r e f u s i n g  t o  
a c c e p t  A ' s  d e p o s i t  b u s i n e s s , ,  b y  r e a s o n  o f  A ' s  m e n t a l  
d i s a b i l i t y / i n c o m p e t e n c e . [§18.80.230]

A t  l e a s t  i n  t h e  f o r m e r  i n s t a n c e  ( c o n t i n u i n g  s e r v i c e s  
p u r s u a n t  t o  a c o n t r a c t  w i t h  A  m a d e  b e f o r e  D  k n e w  o f  A ' s  
d i s a b i l i t y / i n c o m p e t e n c e ) , a n d  p e r h a p s  e v e n  i n  t h e  l a t t e r  i n s t a n c e  
( c o n t r a c t i n g  t o  p r o v i d e  s e r v i c e s  k n o w i n g  o f  A ' s

d i s a b i l i t y / i n c o m p e t e n c e ) ,  D  s e e m s  t o  b e  s h i e l d e d  b y  A . S .  4 5 . 0 4 . 4 0 5  
f r o m  r i s k  i n  c o m p l y i n g  w i t h  S e n a t e  B i l l  l ' s  r e q u i r e m e n t s  s o  l o n g  
a s  D  d o e s  n o t  k n o w  t h a t  A ' s  a f f a i r s  a r e  b e i n g  a d m i n i s t e r e d  b y  a 
c o n s e r v a t o r  o r  o t h e r  f i d u c i a r y  i n  p r o t e c t i v e  p r o c e e d i n g s  p u r s u a n t  
t o  A . S .  1 3 . 2 6 . B u t  u n l i k e  t h e  p r o t e c t i o n  o f  A . S .  4 5 . 0 4 . 4 0 5 ,  t h e  
c o m p u l s i o n  o f  S e n a t e  B i l l  1 d o e s  n o t  e n d  w h e n  D  (or, f o r  t h a t  
m a t t e r ,  B  o r  C  i n  t h e  p r e v i o u s  i l l u s t r a t i o n s )  l e a r n s  t h a t  A  h a s  

b e e n  a d j u d i c a t e d  i n c o m p e t e n t .

[ T h e  p r o t e c t i o n  o f  A . S .  4 5 . 0 3 . 4 0 5  i s  u n i q u e l y  a v a i l a b l e  
t o  D  (a n d  o t h e r  b a n k s  i n  c o n n e c t i o n  w i t h  t h e  d e p o s i t ,  c o l l e c t i o n  
o f  i t e m s ) , i n  w h o s e  f a v o r  i t  e s t a b l i s h e s  t h e  r u l e  t h a t  a n  
a d j u d i c a t i o n  i s  t h e  o n l y  f a c t  w h o s e  k n o w l e d g e  b y  D  w i l l  e n a b l e  A  

t o  a v o i d  h i s  c o n t r a c t u a l  o b l i g a t i o n s .  T h e r e  i s  n o t h i n g  c o m p a r a b l e  
i n  c o n t r a c t  l a w  t o  p r o t e c t  o t h e r s  —  B  o r  C  i n  t h e  p r e v i o u s  

i l l u s t r a t i o n s ,  f o r  e x a m p l e  —  i n  t h e i r  d e a l i n g s  w i t h  k n o w n  (or 
s u s p e c t e d )  i n c o m p e t e n t s  p r i o r  t o  a n  a d j u d i c a t i o n  o f  i n c o m p e t a n c e .

[ I t  i s  p o s s i b l e ,  o f  c o u r s e ,  t h a t  B a n d  C w i l l  h a v e  n o  

r e a s o n  t o  k n o w  of, o r  s u s p e c t ,  A ' s  m e n t a l  d i s a b i l i t y / i n c o m p e t e n c e  
o t h e r  t h a n  k n o w l e d g e  o r  n o t i c e  o f  a n  a d j u d i c a t i o n .  T h a t  e v e n  t h a t
k n o w l e d g e  w i l l  n o t ,  u n d e r  -Senate B i l l  1, a l l o w  B  o r  C  —  a n y  m o r e
+:h=>n \c w o u l d  ^ 11 r* — — •f-n » _•*. ..L ■

— -------------  ijjlxj. a u x r e t c  ....... «... tod l u i e a  u r  c o n t r a c t
w h i c h  u n d e r l i e  A . S .  1 3 . 2 6 . ]

V e r y  t r u l y  y o u r s ,

8  A ____________ < 2
uxrnn R. B e a r d

J R B / l l j



March 11, 1987

The H o n o r a b l e  J i m  Duncan 

Se n a t o r

A l a s k a  S t a t e  L e g i s l a t u r e  

Pouch V

Juneau, A K  9 9811 

Dear S e n a t o r  Duncan:

I a p p r e c i a t e  the o p p o r t u n i t y  to r e s p o n d  to Mr. B e a r d ' s l e t t e r  o f  M a r c h  3, 

1987, r e g a r d i n g  his c on c e r n s  a b o u t  p o r t i o n s  o f  S e n a t e  Bill 1.

The c o m m e n t a r y  p r e s e n t e d  in this l e t t e r  a p p e a rs  to be b as e d  on the same 

a s s u m p t i o n s  t h a t  w e  see in m o s t  forms o f  d i s c r i m i n a t i o n  and in f a c t  is, in m y  

o p i n i o n ,  a g ood e x a m p l e  o f  w h y  S e n a t e  Bill 1 needs to be passed. The f o l lo w i n g  

are a fe w o f  the a s s u m p t i o n s  f o un d  in Mr. B e a rd ' s  l e t t e r  and m y  responses:

1. t h r o u g h o u t  this l e t t e r  it is a s s u m e d  tha t  the m e n t a l l y  d i s a b l e d  

person is also i n c o m p e t e n t  - this type o f  s t e r e o t y p i n g  has r e s u l t e d  

in s ome ver y  u n f o r t u n a t e  e x a m p l e s  o f  d i s c r i m i n a t i o n .  M a n y  m e m b e r s  of 

the lay pub l i c  do not u n d e r s t a n d  that m o s t  m e n t a l l y  d i s a b l e d  pers o ns  

are no t  i n c o m petent. A m e n t a l l y  d i s a b l e d  pe r s o n  m a y  or  m a y  not have 

e x p e r i e n c e d  mental illness. It a l s o  m a y  be true that a m e n t a l l y  

d i s a b l e d  person w h o  is no w  m e n t a l l y  r e s t o r e d  w o u l d  fall u n d e r  the 

d e f i n i t i o n  c i t e d  in S e n a t e  Bill 1 o n l y  b e c a u s e  the y  are w r o n g f u l l y  

r e g a r d e d  as b e in g  m e n t a l l y  disabled.

2. The e x a m p l e s  g i v en  in Mr. B e ar d ' s  l et t e r  al s o  a ss u m e  th a t  all ag e n t s  

d e s c r i b e d  know t h a t  the m e n t a l l y  d i s a b l e d  p e r s o n  r e f e r r e d  to as "A" 

is i n co m p e t e n t . In this c o u n t r y  it is the role o f  the courts to 

d e t e r m i n e  w h e t h e r  an individual is c o m p e t e n t  or not. T h e r e f o r e ,  the 

three ag en t s  ("B", "C", and "D") c o u l d  o n l y  "know of" the m e n t a l l y  

d i s a b l e d  p e r s o n' s  c o m p e t e n c y  by v i e w i n g  c o u r t  d oc u m e n t s ,  not by 

a s s u m p t i o n ,  hearsay, o r  gossip, as implied. If official d o c u m e n t s  

are p r e s e n t e d  and do in d e e d  d e t e r m i n e  that the individual is m e n t a l l y  

i n c o m p e t e n t  ana is p r o h i b i t e d  f r o m  e n t e r i n g  into a c o n t r a c t  w i t h o u t  

b e n e f i t  o f  a g u a r d i a n  or c o n s e r v a t o r ,  that  m a y  be a v a l i d  p o i n t  to be 

p r e s e n t e d  in a w r i t t e n  n o t i c e  e x p l a i n i n g  a ba nk ' s  c h o i c e  to d e n y  a 

loan o r  credit. S i n c e  federal b a n k i n g  r e g u l a t i o n s  r e q u i r e  t hat a 

w r i t t e n  s t a t e m e n t  be p r o v i d e d  e x p l a i n i n g  the reasons f o r such 

d e n i a l s ,  I c a n n o t  i m a g i n e  that  any  a g e n t o r  lend i n g  i n s t i t u t i o n  w o u l d



care to sign a s t a t e m e n t  w h i c h  cites the reason fo r  denial o f  cre d i t  

or a loan was due to the i m p r e s s i o n  that the i ndividual "a p p e ar e d " ,  

or " sounded" or v/as " r egarded" as incompetent.

3. Mr. Bear d ' s  lett e r  a lso refers to a h y po t hetical s c e n a r i o  w h e r e  an 

individual w h o  is r e g ar d e d  as being i n c o m p e t e n t  is deemc- j c r e d i t  

w o r t h y  and ent e r s  into a financial a g r e e m e n t  w h i c h  he/siie l a t e r  seeks 

to rescind. It is m y  o p i n i o n  (and the o p i n i o n  of  m o s t  p r o f e s s i o n a l s  

in the f i e l d  o f  mental health) that this s i t u a t i o n  is e x t r e m e l y  

u n l i k e l y  to occur. In fact, m o s t  p r o f e s s i o n a l s  in the f i e ld  o f  

mental h e a l t h  are o b s e r v i n g  p r e c i s e l y  the o p p o s i t e  o u tcome. T h a t  is, 

m e n t a l l y  d i s a b l e d  a p p l i c a n t s  w h o  have s u c c e s s f u l l y  m a i n t a i n e d  a good 

c r e d i t  h i s t o r y  are less l i k e l y  to d e f a u l t  on f i n ancial a g r e e m e n t s  

than n o n - h a n d i c a p p e d  a p p l icants.

It is u n f o r t u n a t e  tha t  h i s t o r y  so o ften repe a t s  i t s e l f  w i t h o u t  learni n g  

fro m  its own exa m p l e s.  The  a s s u m p t i o n s  m a d e  in Mr. Beard's l e t t e r  are 

v i r t u a l l y  identical to t hose mad e  in p ast a r g u m e n t s  w h i c h  s o u g h t  to r e s t r i c t  

the rights o f  blacks, w o m e n ,  and o t h e r  m e m b e r s  o f  the p r o t e c t e d  classes.

H o p e f u l l y  S e n ? : e  Bill 1 will help us ge t  p ast these a s s u m p t i o n s  and 

s t e r e o t y p e s  and d e m o n s t r a t e  t hat m e n t a l l y  and p h y s i c a l l y  d i s a b l e d  can, a nd  m u s t  

be t r e a t e d  e q u a l l y  u n d e r  the law.

T h a n k  y o u  fo r y o u r  c o n t i n u i n g  i n t e r e s t  in this matter.

S i n c e r e l y ,

C h r i s t i n e  L. H a g m e i e r
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A L A S K A  C O U R T  S Y S T E M  
S B  1  -  R I G H T S  O F  P H Y S I C A L L Y  A N D  M E N T A L L Y

A N D  D I S A B L E D  P E R S O N S

F I S C A L  I M P A C T

T h i s  l e g i s l a t i o n  a l l o w s  p h y s i c a l l y  a n d  m e n t a l l y  d i s a b l e d  
i n d i v i d u a l s  t o  s e r v e  o n  j u r i e s .  A d d i t i o n a l l y /  i n t e r p r e t e r s  
a r e  p r o v i d e d  f o r  d e a f  p e r s o n s  w h i l e  o n  j u r y  d u t y .  P r o v i d i n g  
i n t e r p r e t e r s  f o r  d e a f  p e r s o n s  w i l l  i m p a c t  t h e  C o u r t ' s  
c o n t r a c t u a l  b u d g e t .  T h e  o t h e r  a s p e c t s  o f  t h e  l e g i s l a t i o n  
w i l l  n o t  i m p a c t  t h e  C o u r t ,

H i s t o r i c a l l y ,  s i x  t o  e i g h t  p e r c e n t  o f  a l l  e l i c  * 
p e r s o n s  a r e  r e q u i r e d  t o  p e r f o r m  j u r y  d u t y . " T h e  C e n t e r .
D e a f  A d u l t s  e s t i m a t e s  t h a t  b e t w e e n  2 5 0  a n d  3 0 0  d e a f  
i n d i v i d u a l s  w o u l d  b e  e l i g b l e  f o r  j u r y  d u t y .  T h e  C e n t e r  
e s t i m a t e s  t h a t  2 0 0  a r e  l o c a t e d  i n  A n c h o r a g e ,  1 0  a r e  i n  
J u n e a u ,  a n d  1 0  a r e  i n  F a i r b a n k s .  T h e  r e m a i n d e r  l i v e  o u t s i d e  
u r b a n  a r e a s .  T o  b e  e l i g i b l e  f o r  j u t y  s e r v i c e ,  t h e  d e a f  j u r o r  
w o u l d  h a v e  t o  b e  p r o f i c i e n t  i n  t h e  u s e  o f  s i g n  l a n g u a g e .  
E a c h  d e a f  j u r o r  w o u l d  r e q u i r e  a n  i n t e r p r e t e r  f o r  a l l  
a c t i v i t i e s  i n  t h e  c o u r t .

B a s e d  o n  p a s t  e x p e r i e n c e ,  i t  i s  e s t i m . a t e d  t h a t  a p p r o x i ­
m a t e l y  f o u r t e e n  d e a f  i n d i v i d u a l s  c o u l d  b e  c a l l e d  f o r  s e r v i c e  
i n  a  y e a r .  B a s e d  o n  p r o b a b i l i t i e s  o f  j u r y  s e r v i c e  f o r  1 9 8 & ,  
i t  i s  p r o j e c t e d  t h a t  t h i r t e e n  o f  t h e  j u r o r s  w o u l d  b e  c a l l e d  
f o r  s e r v i c e  i n  A n c h o r a g e  a n d  t h e  o t h e r  j u r o r  w o u l d  b e  c a l l e d  
i n  e i t h e r  F a i r b a n k s  o r  J u n e a u .  Q u a l i f i e d  i n t e r p r e t e r s  a r e  
a v a i l a b l e  i n  t h e s e  l o c a t i o n s .

I n t e r p r e t e r  f e e s  a r e  e s t i m a t e d  t o  c o s t  $ 4 , 6 0 0  p e r  y e a r .
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M E M O R A N D U M  February 23, 1987

SUBJECT: Comparative analysis of CSSB 1 (HESS)
and SB 1

TO: Senator Paul Fischer
Chairman, Senate HESS Committee

FROM: Edward H. Hein
Legislative Co M r

r ■ <,

CSSB 1 (HESS) (2/20/87 draft) w ould remedy several problems 
w i t h  SB 1. First, it w o u l d  eliminate a conflict between 
criminal penalties und er AS 18.06.040 and AS 18.80.270.
Both penalty sections (if the bill is passed in its 
unamended form) make it a misdemeanor to discriminate 
against a physically or mentally disabled person with regard 
to public accommodations. Yet, the penalty under AS 18.80 
is only half the penalty provided under AS 18.06. T h e r e­
fore, there is a potential for a constitutional due process 
violation because of the prosecutor's discretion to choose 
differing penalties for the same conduct.

Second, the CS removes questions and ambiguities about the 
state Human Rights Commission's authority and duty to e n­
force provisions relating to discrimination.

Third, the CS eliminates some very badly drafted language in 
AS 18.0C that makes certain provisions unenforceable c r i m i­
nally. For example, at page 3, lines 16 - 17 of the bill, 
the phrase "or otherwise interferes w i t h  the rights of a 
physically or mentally disabled person" is probably imp er­
missibly vague.

Section 1 is identical in both versions.

Sec. 2 is the so-called "white cane" law that imposes on 
motor vehicle drivers a higher duty of care with respect to 
pedestrians who are physically disabled and identifiable 
because they are using a white or metallic cane, a wheel 
chair, crutches or other mobility equipment, or a service

_  C OMP A R A T I V E  S E C T I O N A L  A N A L Y S I S
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animal, such as a dog guide. This provision has been placed 
in AS 09, the Code of Civil Procedure, because it relates to 
civil liability. In SB 1, the w hite cane law appears in 
Sec. 5. In the CS, the mentally disabled are omitted from 
this section because they do not use white canes, mobility 
equipment, or service animals, and are not readily identifi­
able by motorists. Definitions are inserted for "physically 
disabled pedestrian 11 and "service animal". Language in SB 
1 at page 3, lines 2 - 1 1 ,  was deleted. The language there 
relating to rights of disabled in accommodations is covered 
under Sec. 10 of the CS; the language providing that failure 
to carry a cane is not evidence of contributory negligence 
is obsolete because Alaska n o w  recognizes comparative n e g l i­
gence, not contributory negligence.

Sec. 3 establishes the crime of interference with the rights 
of a disabled person. This provides that it is a class B 
misdemeanor to prevent or restrict a physically or mentally 
disabled person from using streets, sidewalks, and walkways 
to the same extent as any other pedestrian. It is also a 
class B misdemeanor under this section to refuse to allow a 
physically disabled person to bring his or her service animal 
into a common carrier or other place open to the public.
The service animal must be certified as having completed a 
training course, and the disabled person is liable for any 
damage .:he animal does to the property. In SB 1, these 
criminal provisions appeared in Secs. 4 and 6.

Sec. 4 is identical to Sec. 2 of SB 1.

Sec. 5 in the CS is an amended version of Sec. 8 of SB 1.
Sec. 5 directs the state Human Rights Commission to adopt 
regulations about whe n reasonable accommodations must be 
made for disabled persons in employment, financing, credit, 
public accommodations, housing, and government of services. 
Sec. 8 of SB 1 required the commission to adopt regulations 
specifying when it w o u l d  be permissible to consider a p e r­
son's disability. In conjunction w i t h  this change, Sec. 17 
of SB 1 was deleted. Sec. 17 provided that AS 18.80 does 
not require any alterations or remodeling of buildings or 
vehicles. Under Sec. 5 of the CS, the commission w ould have 
the authority to adopt regulations requiring some alteration 
necessary tc make reasonable accommodation for a disabled 
person.
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Sec. 6 of the CS was Sec. 9 of SB 1. The CS deletes p a r a­
graph (7), which would have required the state Human Rights
Commission to enforce AS 18.06.

Sec. 7 of the CS was Sec. 10 of SB 1. The n e w  language at
page 4, lines 15 - 18 of the CS was moved from page 5, lines
16 - 18 of SB 1. This change made this provision a finding 
rather than policy to avoid the implication that the state 
Human Rights Commission was being required to develop and 
implement public education programs about physical and m e n­
tal disabilities. At page 4, lines 25 - 27 of the CS, n e w
policy language appears. This language was transferred from 
Sec. 3 of SB 1.

Secs. 8 - 13 of the CS are identical to Secs. 11 - 16 of SB
1. '

Sec. 14 of the CS is a definitions srction and is identical
to Sec. 18 of SB 1.

Sec. 15 repeals AS 18.06. The provisions of that chapter
have been transferred to AS 09, AS 11, and AS 18.80. Sec.
15 also repeals AS 18.80.300(11), which is the definition of 
"physical handicap" for purposes of AS 18.80.

E H H :csh 
C 7 / 0 6 6
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SE N AT E  BILL 1

"An A c t  r e l at i n g  to the rights o f  p h y s i c a l l y  and m e n t a l l y  disab l e d 

persons."

E F F E C T  OF SENATE BI1 L 1

A.S. 09. 2 0 . 0 1 0 ( b)  is a m e n d e d  to p r o h i b i t  the d i s q u a l i f i c a t i o n  of 

persons from  serving as j u r o r s  s o l e l y  on the basis o f  t heir visual, 

h e a r i ng  or m o b i l i t y  impairments.

A.S. 0 9 . 2 0 .0 1 0 ( c )  is a d d e d  to r e q u i r e  the c o u r t  s y s t e m  to pay for the 

costs of i n te r preters or read e r s w h e n  a heari n g  or v i s u a l l y  i m pa i r e d  

pe r so n  requires such s e r v i c e s  w h i l e  se r v i n g  as a juror.

A.S. 1 2 . 5 5 . 1 55 ( c ) ( 2 2 )  is a m e n d e d  to include p h y s i c a l l y  and m e n t a l l y  

d i s a b l e d  persons a mong the p r o t e c t e d  c l a s S  o f  i n d i v i d u a l s  to be c o n s i d e r e d  

un d e r  this statute.

A.S. 18.060 is a m e n d e d  to include p h y s i c a l l y  and m e n t a l l y  d i s abled 

persons among the p r o t e c t e d  class o f  i nd i v i d u a l s  wh o are e n t i t l e d  to full 

and equal access to public a c c o m m o d a t i o n s ,  se r vices, e m p l o y m e n t ,  cr e d i t  

and f i nancing, housing, and o t h e r  property.
\

A.S. 18.060 also e n ti t l e s  p h y s i c a l l y  and m e n t a l l y  d i sa b l e d  persons to 

be a c c o m p a n i e d  or a s s i s t e d  by s e r v i c e  a n i m a l s  w h e n  a c c e s s i n g  any o f  the 

lo c ations or s er vices lis t e d  in this section.

R E C O M M E N D A T I O N

The D e p a r t m e n t  o f  Hea l t h  and Social S e r v i c e s  supports' the p a s s a g e  of 

S e n a t e  Bill 1.

R e c o m m e n d e d  by:

Date:

A p p r o v e d  by:

Date:
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sh a re  of an a a a u w im i .* p«»* - —  -- 
cases with undeterm ined causes m ay 
have spread  through heterosexual In­
tercourse as,well.

P art of the m ystery and fear about us 
AIDS arises from the fact that many 
ca rrie rs of the virus a re  not aw are of i t . . 
The virus can lurk in the body without 
causing disease and ,am ong those who 
develop AIDS, the average tim e be­
tween infection and diagnosis of AIDS 
may be five years o r more.

While much rem ains to be learned 
about AIDS, scientists assert with con­
fidence that studies of victim s and dis­
ease patterns have provided a clear 
picture of how the virus has spread in 
this country, and how it has not.

believe the v irus m ay also en ter 
through mucous m em branes or other 
soft tissues in the genital areas. No one 
knows if the v irus can penetrate the lin­
ing of the m ale u rethra, the tubelike 
passage through which urine flows.

Q. What Is the risk of getting the 
virus from a single act of vaginal 
Intercourse with an infected p er­
son?

Q. How does AIDS spread?
Many studies have docum ented the 

spread of the AIDS v irus to an unin­
fected person through anal or vaginal

vauac mmr sex orxen involves oreaKs in 
rectal tissues, thus allowing easier 
entry  of the virus into the bloodstream. 
Studies suggest that the receptive p a rt­
ner in anal sex is at g rea te r risk. One 
study has suggested tha t the virus m ay 
be able to directly infect cells in the 
colon.

Q. Can the virus spread from an 
Infected person In vaginal Inter­
course?

Precise data a re  lacking. From  indi 
rect evidence, Federal scientists judge 
the risk of transm ission in a single en 
counter to be low. Quantification 
complex: Some infected people have 
said they had only a single exposure, 
while other people who have had hun 
dreds of exposures have escaped infec­
tion. Still, several studies have shown 
that with repeated intercourse, as 
many as half the sexual partne rs of in 
fected men or women become infected.

In Africa, w here vaginal intercourse 
is believed to be the m ajo r m eans of 
spreading AIDS, studies suggest that 
the v irus m ay pass more easily among 
people who have had gonorrhea, geni 
tal herpes or o ther sexually transm it­
ted diseases, perhaps as a resu lt of 
open sores in the skin of the genital 
area and the presence there of la rger 
than usual num bers of the types of 
white blood cells tha t the v irus invades.

Q. Can the virus spread  through 
oral sex?

Deaf Woman Sues Over Jury
PITTSBURGH, Feb. 14 (AP) -  A 

woman barred  from serving.on a ju ry  
because she is deaf has sued the Blair 
County judge who dism issed her, alleg­
ing she was a victim of discrim ination

The woman, JoAnn DeLong, alleged 
In h e r suit that the judge, R. Bruce 
Brunbaugh, violated a Federal ac t that 
prohibits discrim ination against the 
handicapped In any activity in which 
F eaeral funds a re  used when he dis­
m issed her in October.

The lawsuit, filed Wednesday in F ed­
e ra l D istrict Court, is intended to es­
tablish that Federal funds help finance 
county court operations, her lawyer, 
Robert W. Lape, said Thursday.

Ms. DeLong is seeking no financial 
dam ages, only a court o rder to perm it 
the disabled to participate an juries.

Judge Brunbaugh did not return  tele­
phone calls made to his office.

Ms. Del ong was called as a potential 
ju ro r for a civil case, but Judge Brun­
baugh rejected her before lawyers for 
either side questioned her, Mr. Lape 
said.

Ms. DeLong had full hearing until the 
age of 7 and "can  speak am azingly 
well," he said. An illness left h e r with­
out any hearing.

She uses an in te rp re ter who tran s­
lates word by word under the Signed 
English system , Mr. Lape said. Under 
another system , American Sign Lan­
guage, transla to rs skip som e words in 
favor of concepts, he said.

In dism issing Ms. DeLong, Judge 
Brunbaugh cited a  Pennsylvania case 
in which a crim inal defendant received 
a new tria l a fte r  it w as learned tha t one 
ju ro r's  hearing was impaired."

\A general argum ent against seating 
deaf ju rora is tha t ju ro rs often m ust 
weigh the credibility of witnesses by 
subtle aspects of the way they answ er 
questions.

T hat’s probably the m ajor argu- 
nt," Mr. Lape said. "We say the 

deaf a re  used to Judging from  facial ex­
pressions and other nonverbal 
meanor. Deaf people m ay evei 
more perceptive visually."

ana cunuuma 
high degree of protection. However, 
condoms are not foolproof: They may 
tear, slip o r be misused, and in otic 
study two cases w ere documented in 
which the virus passed between part­
ners who used condoms in intercourse 
over an extended period. Because the 
virus m ay be present in m en’s p re­
ejaculation emissions and in vaginal 
secretions, experts recommend that

Bishops Say Condoms 
May Not Prevent AIDS

DALLAS, Feb. 14 (AP) -  More than 
150 Roman Catholic bishops meeting 
here have concluded that abstinence 
and m arital fidelity a re  better weapons 
to fight AIDS than are  condoms, which 
they believe create a false sense of se­
curity, a bishop said Friday.

The group determ ined that health of­
ficials, in promoting condoms, might 
be misleading the public since cra- 
dom s do not always prevent transm is­
sion u ’ the disease, said Bishop Leroy 
M atthiesen of Amarillo. The Catholic 
church has long opposed artificial, birth 
control.

Catholic bishops from the United 
States, Mexico and Central America 
took p a n  in the conference this week 
on medical research. The group plans 
to develop an educational program  em­
phasizing abstinence for single people 
and fidelity for m arried  couples, the 
Bishop said.

At the conference, Dr. Lam ber N. 
King of SL Vincent's Hospital in New 
York presented a paper citing studies 
tha t showed condoms offered 70 per­
cent protection from acquired immune 
deficiency syndrome.

If condom advertisem ents a re  put on 
television, “ it’s going to boomerang 
with people who do not listen careful­
ly," Bishop M atthiesen said.

Msgr. William B. Smith, professor o f ! 
m oral theology a t SL Joseph Seminary i 
in New York, outlined an ethical pasto­
ra l approach for the bishops.

Bishop M atthiesen said the monsi- 
grior's them e was that the bishops 
sliould be kind when dealing with AIDS 
wictims. The Bishop said: “The way he 
phrased it is that is we don 't condone 

but neither do we condone self- 
hteousness, judging people. There's 
a tu ra l tem ptation to do thaL"

"We want to have a strong emphasis 
m arital fidelity," he said, adding 

1hat the th rea t of AIDS was a  new argu­
ment in support of fidelity. "And for 
those who are  not m arried ," he added, 
we a re  going to em phasize celibacy."
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

STEVE COWPER, GOVERNOR

P.O. BOX K—STATE CAPITOl
JUNEAU. ALASKA 99811 ---
PHONE: (907) 465-3600

M a r c h  3, 1987

H o n o rable Paul F i sche r 
Chair
Health, E d u c a t i o n  & Social 

Services Committee 
A l a s k a  State Senate 
P.O. Box V 
Juneau, A K  99811

Dear Senator Fischer:

MW 3 \xaj(

Re: SB 1 (disabled persons)

Yesterday, your assistant,- M a r g a r e t  Leavitt, called 
Assistant A t t o r n e y  G e n eral A r t  Peterson, to ask for this d e p a r t­
ment's "position" on sec., 1 of SB 1. Essentially, that section 
provides for b l i n d  an.d deaf p eople to serve on juries.

This d epar t m e n t  has no p o s i t i o n  on that proposal. I 
u n d e r s t a n d  that A s s i s t a n t  A t t o r n e y  General Gayle H o r e t s k i  t e s t i­
fied befcre your comm ittee on F e b r u a r y  25 concerning  the issues 
raised by sec. 1. W h i l e  w e  certainly support the idea of r e m o v­
ing as m a n y  barriers as p o s s i b l e  for p eople w i t h  various types of 
disabilities, the issues m e n t i o n e d  b y  Gayle, including c o n s t i t u­
tional ones, are significant. Similarly, w e  h a v e  no p o s iti on on 
the remaind er of the bill.

Yours truly,

Grace Berg Schaible
A t t o r n e y  General

GBS:AH P:md

cc: Hon. J i m  D u n c a n
A l a s k a  State Senate

George S u l livan 
L e g i s l a t i v e  L i a i s o n  
Governor's Office



JU STIC E

Gan J u s t ic e  
B e  D e a f , T o o ?
A fight over ju ry  service

hen Allen Hammel was called to 
jury duty in Blair County, Pa,, last 
month, he attracted more attention 

tan the assault case he helped decide. The 
3-year-old postal worker is deaf, and he 
•as assisted throughout the two-day trial 
nd jury deliberations by an interpreter 
ising sign language. Hammel performed 
veil, according to fellow jurors. "He was 
more observant than some people with all 
their senses," said foreman Josette Shiftier 
of Altoona. But Hammel is one of only a 
handful of hearing-impaired people who 
have been allowed to serve on juries. Earli­
er this month, Jo/ nn DeLong, a deaf as­
sembly-line worker in the same county, 
filed suit in feder d court challenging her 
exclusion from a jury by a different Blair 
County judge. "I didn’t feel like an Ameri­
can citizen anymore,” she says.
Only a few years ago exclusion of deaf

PAUL SINGER—ALTOON*, MIRROR
‘I didn’t feel like a citizen’: DeLong with interpreter

people from juries was automatic; Arkan­
sas still has a court-approved ban on seat­
ing deaf jurors. "With so many people who 
don’t want to serve on jury duty, it’s really 
incredible that deaf people are still exclud­
ed,” says Muriel Strassler of the National 
Association of the Deaf, which is lobbying 
states for new jury laws.
Few states have laws governing jury 

service by the deaf. Most, including Penn­
sylvania, leave the decision to individual 
trial judges, and practices differ widely,

R E L IG IO N

The Condom Preacher—And His Pantless Past
T wo weeks ago the Rev. Carl 

F. Thitchener became fa­
mous as tho minister who 
handed out condoms at his 
church outside Buffalo, N.Y. 
( N e w s w e e k ,  Feb. 16). The 
point, said Thitchener, was 
not to promote promiscuity 
but to educate the public on 
the danger of AIDS and how 
to slow its deadly spread. 
Now the Unitarian Univer- 
salist’s sudden notoriety has 
plunged him into deeper con­
troversy: according to police 
files, Thitchener has an ar­
rest record that stretches 
back 30 years.
Thitchener's last brush 

with the law occurred in 
1984, when he was put on five 
years’ probation foil ' "7 
his second conviction lor 
drunken driving. Two years 
earlier a woman Scout leader 
who was conducting a meet­

ing in a church with a group 
of Brownies told police that a 
man with no pants or under­
wear was parading outside. 
Later, police arrested Thitch­
ener after he drove through a 
MacDonald’s restaurant in a 
similar state of undress. He 
pleaded guilty to disorderly 
conduct and was fined $75. 
His record also includes a 
conviction for public expo­
sure in 1958. And the year 
before that, charged with at­
tempted rape and attempted 
burglary, he had pleeded 
guilty to second-degree 
assault.
Thitchener, who was or­

dained in 1980 and hired a 
year later by the Unitarian 
Universalist church in VVil- 
iiamsvuie, I».Y„ claimed the 
1982 incidents involve some­
one who stole his driver's li­
cense. The police disagree.

Nevertheless, the church's 
board of trustees uc animous- 
ly voted to support their be­
leaguered preacher. "I think 
his message on AIDF is going 
to save lives.” says former 
board member Victor Doyno. 
"If any of this materiul about 
his pas is true, he was very 
brave for having gone ahead 
with his sermon.”

Notorious: Thitchener
JOE TRAVER—CAMMA-1IA1SON

sometimes within the same 
courthouse. But as the hear­
ing-impaired press for full 
opportunities, prohibitions are 
crumbling. A few states—in­
cluding California, Colorado, 
Connecticut, Illinois and Mich­
igan—not only permit the 
practice, but pay for courtroom 
interpreters. One deaf woman 
spentmonthsasagrandjurorin 
Florida. Anotherserved as fore­
man of a federal trial jury in 
Denver last year.
Those who oppose the idea 

argue that jurors who can hear 
may be distracted by an inter­
preter’s hand movements and 
lose track of testimony. Others 
say deaf jurors may miss cru­
cial nur.nces in a trial; an inter­

preter may not be able to convey emotions 
ora witness's tone oi voice. Some opponents 
also believe that the presence of a 13th 
person in the jury room violates the sancti­
ty of deliberations.

Body posture: That’s nonsense, contends 
Kenneth Rust, a board member of the Reg­
istry of Interpreters for the Deaf, which 
certifies translators. Through such tactics 
as body posture and speed of gestures, in­
terpreters can convey the meaning of lan­
guage as accurately as the spoken word, he 

says. Rust believes that the 
presence of aa extra person 
during deliberati ms is irrele­
vant, because int rpreters are 
ethical iy bound to convey only 
the conversation, without in­
jecting their feelings or opin­
ions. Most states already re­
quire the courts to provide 
interpreters for deaf defend­
ants and wi tnesses in criminal 
cases. "What’s the difference?” 
Rust asks.
Opponents also fear that in­

terpreters could prove costly. 
But advocates say the cost 
averages only around $20 an 
hour. One deaf juror in Oregon 
answered that argument with 
finality. When the court re­
fused to [my for his interpreter, 
he footed the $400 bill himself.
That same brand of deter­

mination gave birth to JoAnn 
DeLong’s lawsuit, "I’ve been 
fighting for my rights all my 
life,” said DeLong, who lost her
hearing at seven to spinal men-
* '  ■*
change things for other deaf 
people." If necessary, she says, 
she’ll ask the U.S. Supreme 
Court todetermineifjusticecan 
bedeafas well as blind.

Ginny Carroll
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^  ~ PEOPLE - ANIMAL - CONNECTION

F e b r u a r y  11. 1 9 8 7

D e a r  S e n a t o r  F i s c h e r ;

I a m  pr e s i d e n t  o f  P e o p l e - A n i m a l - C a n n e c t i o n / D e l t a  Society. Thi s  l e t t e r  

is in supp o r t  of SB1. W e  are t h e  g r o u p  w h i c h  in c o n j u n c t i o n  w i t h  A l a s k a  

S P C A  t r a in  the s e r v i c e  a n i m a l s  for the p h y s i c a l l y / m e n t a l l y  d i s a b l e d  i n d i v i d­

ual. Ala s k a  is the only s t a t e  in the U S A  w h i c h  d o e s  n o t  h a v e  l e g i s l a t i o n  

r e g a r d i n g  s e r v i c e  animels..

W e  p r e s e n t l y  hav e  2 0  s e r v i c e  a n i m a l s  in A l a s k a  w i t h  r e q u e s t s  for m a n y  

more, bu t  n eed the ’eg i s l a t i o n  b e f o r e  we c a n  p l a ce  t h e s e  animals.

We de f i n e  a s e r v i ce  animal as an ani m a l  w h i c h  is t r a i n e d  as a h e a r i n g /  

b l i n d  g uide ani m a l  or as a s u p p o r t  an i m a l  for a p e r s o n  w h o  h a s  p h y s i c a l  d i s -  _  

a b i l i t i e s  such as str o ke  or a c c i d e n t  p a t i e n t , L V J i o  ^  ^  o  / e
0 jT Q  tXittifKUC.’/f'jTI/l.-'

O u r  trai n er  is a c e r t i f i e d  o b e d i e n c e  t r a i n e r  w h o  has t r a i n e d  w i t h  n u m­

er o u s  o t h e r  i n s t i t u t i o n s  that t r a i n  an d  p l a c e  s e r v i c e  a n i mals. O u r  m a i n  

f a c i l i t y  is at the t r a i n i n g  c e n t e r  o f  the A l a s k a  S P C A  a n d  o u r  t r a i n e r s  h o m e  

k e n n e l  as well as field w o r k  areas,

T h e s e  anim al s  pas s  a v i g o r o u s  p h y s i c a l / t e m p e r m e n t  tes t  and u p o n  c o m­

p l e t i o n  of their t r a i n in g  are c e r t i f i e d  by a c o m m i t t e e  f/2tfm t h e  P A C / D e l t a  

S ociety,

T h e s e  anim a l s  are the n  p r o v i d e d  w i t h  the p r o p e r  ID c o l o r e d  c o l l a r /  

h a r n e s s  and the o w n e r is g i v e n  a c e r t i f i e d  ca r d  w h i c h  s t a t e s  t h e  animal 

to be a c e r t i f i e d  s e r v i c e  animal. O u r  a n i m a l s  h a v e  b e e n  p l a c e d  in 

A ncho r a ge ,  Valdez, Palmer, and Fair b an k s .

The anim a ls  p r o v i d e  a vital 'unction for m a n y  p e o p l e  in ou r state.

T hey p r o v i d e  p h ys i c a l  support, m e n t a l  s u p p o r t  a n d  lov e  to p e r s o n s  w h o  

o t h e r w i s e  ma y  not have a n y  s u p p o r t  network, T h e s e s e r v i c e  d o g s  and 

t h e i r  o wn e r s  ne e d  this l e g i s l a t i o n  as p r o t e c t i o n  for t h e i r  r i g h t s  and 

a b i l i t i e s  to wo r k  t o g e t h e r  and liv e  t o g e t h e r  as a team.

If SB1 c a n n n t  find s u p p o r t for its p a s s a g e  t h e n  I e n c o u r a g e  th e  H E S S  

c o m m i t t e e  to take the s e r v i ce  a n i m a l  p o r t i o n  out of SB1 and i n t r o d u c e  it 

as a s e p a r at e  bill. O r i g i nally, the s e r v i c e  a n i m a l  b i l l  w a s  s e p a r a t e  l e g­

is l a t i o n  b u t  in the last 2 y ears it has b e c o m e  " hung up'-' w i t h  o t h e r  l e g­

islation. I ur§e i r o r g l y  eit h e r  the p a s s a g e  o f  SB1 or s e p a r a t e  l e g i s l a t i o n  

for the service animal . Man y  p e o p l e  in A l a s k a  are c o n c e r n e d  w i t h  this and 

I h o p e  they wil l  be c o n t a c t i n g  t h e  c o m m i t t e e  m e m b e r s  o v e r  the n ext few days.

I w o u l d  be w i l l i n g  to an s w e r any q u e s t i o n s  r e g a r d i n g  my l e t t e r  or • ,
V  f r j v S  Y ) o Q £
mu- Kitr W P S y " 7 ~ b  / ' l o t f p i F

S i n c e r e l y ,

xS  J oy c e  M. Murphy, O.V.M.

s u p p o r t  of l e g i s l a t i o n for the s e r v i c e  animal.
f & O r t Y e T H ? A .  (A.flt/oif

T h a n k  you very much.

12631 Old Seward Highway, Anchorage, Alaska 99516



M U A N C E  FOR T H E  MENTALLY ILL
"An affiliate of the National Alliance for the Mentally III"

F e b r u a r y  7, 1 9 8 7  
B o x  2 1 1 2 4 7  

A u k e  Ba y ,  1 9 9 8 0 1

S e n a t o r  J i m  D u n c a n  
A l a s k a  S t a t e  S e n a t e  
J u n e a u ,  A l a s k a ,  9 9 8 0 1

D e a r  S e n a t o r  D u n c a n  a n d  M e m b e r s  of 

t h e  S e n a t e  H e a l t h  a n d  S o c i a l  S e r v i c e s  
C o m m i t t e e :

T h e  A l a s k a  S t a t e  A l l i a n c e  f o r  t h e  M e n t a l l y  111 e n d o r s e s  S e n a t e  B i l l  1
as i n t r o d u c e d  t h i s  y e a r .  W e  b e l i e v e  t h e  d r a f t  as p r e s e n t e d  o f f e r s
s u b s t a n t i a l  g a i n s  i n  e q u i t y  f o r  d i s a b l e d  p e r s o n s  i n  A l a s k a .  B y  
i n c l u d i n g  t h e  d i s a b l e d  p o p u l a t i o n s  i n  t h i s  S t a t u t e ,  d i s c r i m i n a t i o n  is 
p r o h i b i t e d  i n  m a n y  s i g n i f i c a n t  a r e a s .  S i n c e  t h i s  l a w  is p a r a l l e l  to 
F e d e r a l  l e g i s l a t i o n ,  t h e  d i s a b l e d  h a v e  l o n g  b e e n  d e n i e d  e q u a l  
p r o t e c t i o n  u n d e r  t h e  law.

In p a r t i c u l a r ,  w e  w i s h  t o  c o m m e n d  y o u  o n  s o l v i n g  s o m e  o f  t h e  m o r e  
d i f f i c u l t  p r o b l e m s  w i t h  t h e  b i l l  t h a t  w e r e  a d v a n c e d  l a s t  s e s s i o n .

T h e  d e c i s i o n  t o  s u b m i t  t o  t h e  r e g u l a t i o n  p r o c e s s  t h o s e  d e t a i l s  w h i c h  
c a u s e d  c o n c e r n  t o  t h e  b a n k i n g  a n d  h o u s i n g  i n d u s t r i e s  is a m u c h  f a i r e r  
w a y  to a d d r e s s  t h e  i s s u e .  T o  w h a t  e x t e n t  a n d  u n d e r  w h a t  c i r c u m s t a n c e s
a n  e m p l o y e r ,  a l e n d o r ,  o r  l a n d l o r d  h a s  a r i g h t  t o  k n o w  of a p e r s o n s
d i s a b i l i t y ,  w h e t h e r  o r  n o t  i t  is p h y s i c a l  o r  m e n t a l ,  m u s t  be 
c a r e f u l l y  d e t e r m i n e d  o n  t h e  g r e a t e r  n e e d  a n d  w e  b e l i e v e  t h e  C i v i l  
R i g h t s  C o m m i s s i o n  h a s  t h e  e x p e r t i s e  t o  m a k e  t h a t  d e t e r m i n a t i o n .

O n e  o f  t h e  m o s t  c o n t r o v e r s i a l  p a r t s  o f  t h e  b i l l  l a s t  y e a r  w a s  w h e t h e r  
o r  n o t  t o  i n c l u d e  t h e  m e n t a l l y  i l l  a m o u n g  t h e  d i s a b l e d  p o p u l a t i o n .  W e  

w o u l d  l i k e  t o  a d v a n c e  t h e  f o l l o w i n g  s u p p o r t i v e  i n f o r m a t i o n  o n  t h i s  
i s s u e :

* T h e  m e n t a l l y  i l l  a r e  n o  m o r e  " d a n g e r o u s "  t h a n  t h e  g e n e r a l  
p o p u l a t i o n ,  a n d  c o u r t s  a r e  n o w  s u p p o r t i n g  t h e  c i v i l  r i g h t s  o f  t h e  
m e n t a l l y  ill i n  c a s e s  i n v o l v i n g  z o n i n g  l a w s  r e s t r i c t i n g  g r o u p  h o m e s .

* T h o s e  w i t h  l o n g  t i m e  o r  s e r i o u s  m e n t a l  i l l n e s s  Tare a m o n g  t h e  
m i n o r i t y  o f  t h o s e  w h o  h a v e  h a d  m e n t a l  i l l n e s s .  F o r  e x a m p l e  i n  t h e  
S t a t e  of A l a s k a ,  o f  t h e  8 , 0 0 0  c a s e s  t r e a t e d  b y  t h e  C o m m u n i t y  M e n t a l  

H e a l t h  C e n t e r s ,  o n l y  613 o f  t h e s e  h a v e  s e r i o u s  m e n t a l  i l l n e s s .
S h o u l d  t h o s e  w h o  j u s t  h a v e  o n e  e n i s o d e  o r  w h o  h a v e  a s i t u a t i o n a l
d i s t r e s s  w h i c h  z  as t h e m  to r e c o * . -  trsacine”*• r r q u r r e d  f o r  t h e
t o o _ of t h e i r  l i v e s  to d i s c l o s e  t h a t  t r e a t m e n t ?  A m o n g  t h o s e  w i t h  
e v e n  the m o s t  s e r i o u s  m e n t a l  i l l n e s s  s c h i z o p h r e n i a ,  a b o u t  1/3 of the 
c a s e s  r e c o v e r  a f t e r  o n l y  o n e  e p i s o d e .

Fairbanks Alliance Galeway Atlianca Juneau Alliance Kenai Peninsula Anchorage Alliance
PO Bo* 2543 Boa 787 Boa 211247 Bo* 301 PO 8o« 4-2542

Fairbanks. AK 99707 Ward Cove. AK 99928 Auk Bay, AK 99821 Soldolnn, AK 99669 Anchorage. AK 99509



* T h e  m e n t a l l y  ill a r e  t h e  m o s t  s t i g m a t i z e d  o f  a n y  s u b g r o u p  i n  
t h e  U n i t e d  S t a t e s .  L a s t  y e a r  o u r  m e m b e r s  r e p o r t e d  s e v e r a l  i n c i d e n t s  
of d i s c r i m i n a t i o n .  O n e  o f  t h e m  i n v o l v e d  a p e r s o n  h a v i n g  to d i s c l o s e  
b e i n g  u n d e r  t r e a t m e n t  f o r  m e n t a l  i l l n e s s  o n  t h e i r  d r i v e r s  l i c e n s e  a n d  
a n o t h e r  w a s  d e n i e d  g e n e r a l  h e a l t h  i n s u r a n c e  b e c a u s e  o f  a n e r v o u s  

b r e a k d o w n .  In b o t h  c a s e s ,  t h e  q u e s t i o n  w a s  n o t  r e l a t e d  to t h e  
r e q u e s t .  B e i n g  a s a f e  d r i v e r  d o e s  n o t  n e c e s s a r i l y  r e l a t e  to h a v i n g  
h a d  a n  i n c i d e n c e  o f  m e n t a l  i l l n e s s  w h e r e a s  p e r h a p s  a m o r e  a p p r o p r i a t e  
q u e s t i o n  w o u l d  b e  11 A r e  y o u  u n d e r  m e d i c a t i o n  w h i c h  w o u l d  m a k e  y o u  

d r o w s y  ?" W h y  s h o u l d  s o m e o n e  b e  a g r e a t e r  r i s k  o f  b r e a k i n g  a l e g  o r  
c o n t r a c t i n g  c a n c e r  s i m p l y  b e c a u s e  t h e y  h a v e  e x p e r i e n c d  m e n t a l  
i l l n e s s ?  W e  k n o w  o f  n o  r e s e a r c h  w h i c h  s u p p o r t s  t h i s .  C e r t a i n l y  
h a v i n g  c a n c e r  w o u l d  b e  o f  c o n c e r n  to l e n d o r s  b u t  t h e r e  is n o  
r e q u i r e m e n t  f o r  p e r s o n s  w i t h  i l l n e s s e s  w h i c h  m i g h t  b e  c o n s i d e r e d  
" t e r m i n a l "  t o  h a v e  t o  d i s c l o s e  t h e i r  c o n d i t i o n .

T h i s  is n o t  t o  s a y  t h a t  t h e  m e n t a l l y  ill a r e  a l l  w o r t h y  o f  e x t e n d e d  
c r e d i t ,  e v e r y  i n d i v i d u a l  in o u r  S t a t e  m u s t  q u a l i f y  a c c o r d i n g  t o  t h e  
r u l e s  of t h e  l e n d i n g  a g e n c y  p r o v i d i n g  a s s u r a n c e s  o f  t h e i r  a s s e t s  

etc. D e c i s i o n s  m u s t  b e  m a d e  o n  a c a s e  b y  c a s e  b a s i s .  H o w e v e r ,  to 
t h e  e x t e n t  t h a t  t h e y  a r e  f u n c t i o n i n g  m e m b e r s  o f  s o c i e t y  t h e  m e n t a l l y  
ill s h o u l d  h a v e  t h e  s a m e  r i g h t s  to s e e k  e m p l o y m e n t ,  h a v e  a c c e s s  to 
p u b l i c  f a c i l i t i e s  a n d  o t h e r  r i g h t s  a f f o r d e d  c i t i z e n s  o f  t h e  S t a t e  o f  
A l a s k a .

S i n c e r e l y ,

S h a r r c n  L o b a u g h  

P r e s .  A l a s k a  A l l i a n c e  

f o r  t h e  M e n t a l l y  111



M ainstream ing Group Homes

By Daniel Lauber

A recent U.S. Supreme Court decision put 
some new twists on zoning for group 
homes. Here, questions and answers about 

how to adapt to the changes.

Z oning made it to the U.S. Supreme 
Court this year in the form of a case 

regarding group homes for developmen- 
tally disabled adults. The result was a land­
mark decision that should change the way 
most zoning ordinances treat group homes. 
Further, the decision will force local of- . 
ficials to confront the popular misconcep- ; 
tions about group homes and their resi- . 
dents that so frequently lead to stiff 
neighborhood opposition.
Group homes pose a zoning challenge- 

that nearly every community in the coun­
try eventually will face. Over the past 
decade, the number of group homes in­
creased from 700 to over 6,000. There's no 
end in sight because the need for them re­
mains so great. The disabled a:e living 
longer, thanks to better health care and in­
creasing deinstitutionalization.

Local officials often are at a loss when it 
comes to zoning for group homes. Most 
zoning ordinances fail to provide for them, 
as cities typically (and improperly) treat 
group homes as hospitals for the insane or 
feeble-minded. In other places, ordinances 

.■vclusion?.: • '-■'visions that keep 
group homes out of the very rcsiUc'.'-ir.! 
districts in which they function best.

Here are answers to some of the most 
frequent questions local officials and 
planners ask about zoning for group 
homes, particularly in light of the Supreme 
Court's latest edict on this type of zoning 
provision.

What are they?
Q Before v/e go any further, what are 

group homes and who lives in them? ... 
- A A group home usually houses in: 
dividuals who are mentally..ill..or 
de/elopmentally disabled. Congress 
defines "developmental disability" as a 
severe, chronic, and permanent disability 
due to a mental and/or physical impair­
ment, manifested before age 22, that 
results in substantia' functional limitations 
in at least three of the following major life 
activities: self-care, language, learning, 
mobility, capacity for independent living, 
economic self-sufficiency, and self- 
direction.
Traditionally, these special, "service- 

dependent" individuals were warehoused 
in large institutions. But as the profes­
sionals who work with these special pop­
ulations came to understand them, they 
realized that large institutions hindered the 
recovery of the mentally ill and the pro­
gress of the developmentnlly disabled. If 
they are ever to overcome or cope with 
their conditions, these people need to live 
in a relatively n o r -v t l household environ­
ment in the cm. ____
The group home provides that setting. 

Depending on the size of the house, 
anywhere from two to about 15 service- 
dependent people live in the group home 
with professional staff, who function as 
surrogate parents. Residents and staff seek 
to emulate a traditional family. The group

home constitutes a single housekeeping 
unit in which residents share respon­
sibilities, meals, and recreation.
The group home's primary purpose is to 

', provide supervision and support, in a 
: family-like setting, for persons unable to 
• live independently in the community. It is 
f not a clinic or hospital, where treatment is 
j the principal or essential service. While a 
! treatment regime may be incorporated 
j into the daily routine of handicapped per- 
i sons wherever they live—whether with 
! their own families, in an institution, or in 
j a group home—treatment is merely in- 
i cidental to the group home's primary pur­
pose of helping residents adjust to 
community living, and in many cases to 
live cn their own in the community.

Q Then why are group homos a zoning 
problem?
A Many zoning ordinances simply 

don't provide for group homes. When a 
group home sponsor seeks to open a group 
home under such an ordinance, city uf- 
ficials often stretch their imaginations to fit 
the proposed group home under the :• mi- 
ing definition of some other use. Most 
often, tiiey a fc.ui me group .. ,iu: .. g 
home or hospital for the insane or feeble­
minded.
Q We have toil.> that all the tune with 

uses that didn't exist when our zoning or­
dinances were written. Whnfs so bad 
about that/
A Group homes are not nursing homes



or hospitals. A group home is a residential, 
use—a place where inhabitants live as a 
family, albeit a generic family, as one court 
put it. In contrast, nursing homes and 
hospitals are primarily medical institutions 
that provide no education or simulated 
family setting for patients. Group homes 
are most appropriate in esidential areas, 
while nursing homes and hospitals belong 
in commercial areas.

Q Didn't the U.S. Supreme Court case: 
deal with a Texas city that treated group 
homes for the developmentally disabled as 
a hospital for the feeble-minded?

A Yes, the zoning ordinance for 
Cleburne, Texas, didn't provide for group 
homes. So city officials decided that the 
Cleburne Living Center's proposed group 
home for 13 developmentally disabled 
adults would be treated as a "hospital for 
the insane or feeble-minded."

Q How did that decision lead all the 
way to the Supreme Court?

A Cleburne's zoning ordinance allows 
all hospitals, except those for the "insane or 
feeble-minded or alcoholics or drug ad­
dicts," as permitted uses in the K-3 residen­
tial zone where the ClebL..-.u Living 
Center (CLC) sought to locate its group 
home. It also allows apartments, boarding 
and lodging houses, and fraternities, 
sororities, and dormitories as of right in 
that zone.

Although the proposed group home 
complied with all federal and state licens­

ing regulations that ensured the house 
itself would be adequate to house the 13 
mentally retarded residents plus staff, 
Cleburne denied the special use permit ap­
plication. CLC sued. While the federal 
district court found that the city's denial 
"was motivated primarily by the fact that 
the residents of .the homes would be per- 
sons’ who are mentally retarded," it held 
that no"'fundamental rights had been 
violated and that the ordinance, as written 
and applied, was rationally related to the 
cfty's legitimate interests in "the legal, 
responsibility of CLC and its 
residents, . . .  the safety and fears of 
residents in the adjoining neighborhood," 
and the number of people to be housed in 
the home.
After the Fifth Circuit U.S. Court of Ap­

peals reversed in favor of CLC, the city ap­
pealed to the U.S. Supreme Court. The 
Court unanimously invalidated the zoning 
ordinance as applied to CLC (although 
three justices would have invalidated the 
ordinance on its face) in City o f Cleburne v. 
Cleburne Living Center. 105 S.Ct. 3249 
11 oum

The Court speaks
Q Why is this decision so important?
A The Court put cities on notice that 

they need a clear, rational reason if they 
want to treat group homes for the 
developmentally disabled (and probably 
for other service-dependent populations as

well)_diffetently_ from other, residential 
usts. The Court started its analysis by 
rioting that the equal protection clause of 
the Fourteenth Amendment essentially re­
quires that "all persons similarly situated 
should belrcated alike."

CleburneT though, had created a 
classification in which a group home for 
the mentally retarded must obtain a 
special use permit in an R-3 zone even 
though apartment houses, boardinf id 
lodging houses, fraternity and sorouty 
houses, nursing homes for the aged, and 
other specific uses were allowed as of 
right. Although a city's zoning ordinance is 
presumed valid, the classifications it 
creates must be "rationally related to a 
legitimate state interest" to be upheld.
The Court noted that while the "mentally 

retarded as a group are indeed different 
from others" who don't share 'their misfor­
tune" and are allowed to locate in an R-3 
zone without a special use permit, "this dif­
ference is largely irrelevant unless the 
[group] home and those who would oc­
cupy it would threaten legitimate interests 
of the city in a way that other nerm;u.*d 
uses uuch as beaming houses and hospitals 
would not." The Court searched the trial 
record and could find no rational basis to 
believe that the group home would pose 
any threat to the city's legitimate interests.'

Q You mean that none nf the city's 
reasons for denying 'he special use permit 
were legitimate?



O/vif  house i l l  the Cleburne group home.

A Right. Opposition from neighbors, 
based on unsubstantiated fears, continues 
to be the major reason that cities deny, 
special use permits for group homes. But 
the Court confirmed a long line of rulings 
that "mere negative attitudes, or fear, un­
substantiated by factors which are prop­
erly cognizable in a zoning proceeding, are 
not permissible bases for treating a home 
for the mentally retarded differently from 
apartment houses, multiple dwellings, and 
the like.". While neighbors may have biases 
against group home residents, "the law 
cannot, directly or indirectly, give them ef-, 
feet."
The Court rejected all of the city’s 

reasons for denying the permit. The city 
council had doubts about who had legal 
responsibility for the actions of the men­
tally retarded group home residents. But 
the Court found that the council had no 
concern about the legal responsibility for 
other uses permitted in the zoning district, 
such as boarding houses and fraternities. 
The Court could not see how the group 
home would present a hazard different 

.'her uses. Nor could ' ,rt 
understand how the city could object to the 
loe. linn of the group home because it was 011 a 500-year tlondplam, yet not be con­
cerned about other uses located on the 
floodplaiu.

Q Given the Court's decision, for what 
reasons can a city deny a special use per­
mit tor a group home?

A Remember that the Court said the 
denial was based on prejudices and unsub- 
tantiated fears. The most common fears 
are that group home residents will engage 
in criminal behavior, that the home will be 
poorly maintained, and that the mere pres­
ence of the home will depress property 
values in the neighborhood. If true, these 
are legitimate reasons to deny a special-usc 
permit.

Q Can any of these fears be substan­
tiated?
A So far, fairly extensive research says, 

“Not at all!" A large body of research shows 
that the mentally ill are no more criminally 
prone than the rest of us. And 66 years of 
studies have found the developmentally 
disabled to be harmless. The most perti­
nent study covered the state of Virginia. 
The Report on the Incidence o f Client Crime 
W ithin Community-Based Programming 
(1979) found a crime rate of 0.8 percent 
among the developmentally disabled who 
lived in group homes, as compared to a 
four to six percent crime rate among the 
general population.

Q .on t about property mainte­
nance and property values?

A liverv one of the 20 or .»u studies on 
this topic lias found that group homes 
simply do not affect the selling prices of 
neighboring properties or Hie turnover rate 
i a properties. The studies uniformly report 
that group homes are invariably well- 
maintained—often better maintained than

neighboring private homes. The fe\ 
studies that have inquired have found the 
group homes are so inconspicuous tha 
barely half the people on the same bloc 
know they exist, fewer than half on th 
next block know of them, and fewer tha; 
30 percent of the residents three block 
away are awampf .them. Small wonde 
that group homes have virtually no etfec 
on property values.

Q If group homes are so innocuour 
why regulate them at all?

A One study did find that five grou; 
homes on the same block might, in fact 
have an adverse effect on the neigh 
borhood. Further, if large numbers c 
group horn, j cluster on the same block o 
in the same neighborhood, they conk 
undermine a basic premise of trou 
homes—namely that, to be effective, the 
must locate in normal" residentia 
neighborhoods where able-i'CMu** 
neighbors can serve as rote models o; :h 
disabled or mentally ill.

At some indeterminate point 
capacity of the neighborhood to .oso: 
service-depe'''i-n: •'entile -ould c . 
ceedcd. and the proportion of -etvicv 
dependent persons in the tiiMghbornoo. 
could become a great as to recreate • in- 
stitution.il tin. spin.T'- from which 
group ..me uppo-.ed !>i proving . 
escape. •' •'••-r- *s . . cd to ensure 'ha 
group homes not sister on the sum 
block ■tf.J that .ev are -oread througiiou
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the safe neighborhoods of a city.
For a Variety of reasons, however, group 

homes frequently have been forced to clus­
ter. As a 1983 study by the U.S. General 
Accounting Office reported, more than̂ a 
third of the group homes for"developrhen-_ 
tally disabled persons were located within 
two blocks of another group home or an i i '  
stitirtionT "A” disproportionately high 
number of group homes locate in poor 
neighborhoods because political opposi­
tion to' them is weak there and because 
they are excluded from better neighbor­
hoods due to well-organized and politically 
powerful community opposition or exclu­
sionary zoning.
To protect the welfare of group home 

residents, it is essential to ensure that 
group home operators comply with state or 
local licensing requirements. A zoning or­
dinance should'not allow a group home to 
open unless it is licensed or will be 
licensed by the proper authority.

The bottom line
Q Given th- Cleburne ruling, what's the 

bottom line: . i«... .mm.2 city or 
county zone for group homes.1

A In a word rationally. I'he Cleburne 
decision is a hit deceptive. While I he Court 
says it is applying the standard rational 
relationship test, its inquiry into 
Cleburne's reasons tor denying the 
special use permit is really an example of 
ihe sort ot heightened judicial scrutiny

usually reserved for cases of discrimina­
tion based on sex, race, or religion. The 
lesson of Cleburne is that the zoning provi­
sions for group homes must be based on 
the sound planning principles that call for 
zoning provisions grounded in an 
understanding of what group homes are,
’ /Hat their impacts are, and the types of 
neighborhoods in which they function 
best.
Q What are these sound principles on 

which we should base our zoning provi­
sions for group homes?

A There are four. By following them, 
you'll be able to write zoning provisions 
that should withstand even the Supreme 
Court's new version of the rational rela­
tionship test.
) • Group homes, being residential in 
nature, are appropriate uses in all residen­
tial zoning districts.

• Group home residents are service- 
dependent persons who require special 
protection to ensure their safety in the 
home. Those protections—that the group 
home iv safety, sanitation,
and program M anu a l  u.> —., . .  \ . c  .-.uojoct 
matter of licensing requirements.

However, the zoning ordinance is not 
the place to specify licensing criteria— 
that’s the businessof the licensing agency. 
One of the simplest ways to require licens­
ing is to include the licensing requirement 
in your ordinances definition of .1 group 
home.

• Controls arc needed to prevent con­
centrations of group homes. Two types of 
controls will prevent clustering and ensure 
dispersal throughout a community. The 
first is a spacing requirement by which the 
zoning ordinance imposes a minimum 
distance between group homes and be­
tween group homes and institutions.

It is vital, however, that there be some 
rational basis for this distance. According 
to one widely accepted theory, the most 
elementary form of social impact is the de­
gree to which neighborhood residents 
become aware of a change. Because the re­
search shows that few residents living 
three blocks from a group home even 
know it exists, it seems appropriate to 
establish a spacing requirement equal to at 
least three city blocks so that each group 
home will be beyond the impact area "f 
any other group home or institution.

However, riie ability oi a noighbotiiooii 
to absorb service-dependent re:.Men!.- :■> 
thought to vary with densitv. I’rev.ini.ioiv 
iiigiier-dcnsity neighborhenus .;ave . 
higher absorption level that v/uuid -.•..lrrnni 
i shorter spacing requirement man .. 
density neighborhoods.

I'he Westchester (.'.nutty iM.nining 
Department has -.uggesteu -pacing re- 
unreiiieiiis * -I .1 • i .“ il ■ ->_'t • n
n - i i i l ' . in  it- %ia tie : ' .p in .u s> n . t e n -

:'.v ' . -ss . 1 ' . .e i- .w ii : .  , e i q u . i r c
.mil- ' .liitt s. " •••! ■ ic t is t t ic s  of 
1 iui) to I . 11 > '.<) ;or Jen-



sities of 5,000 to  9,999; an d  800 to 400 feet 
for densitie s  o v er 10,000 p erso n s per 
square  m ile. In contrast, Evanston, Illinois, 
has  a rb itra rily  es tab lished  an  u n u su a lly  
h igh  2,500-foot spacing  re q u irem en t b e ­
tw een  g roup  hom es. W ith  no ra tional 
reason  for that great a d istance in an  inner- 
ring  su b u rb  like E vanston , C/ebir/vie-style 
judicial review  could invalidate Evanston's 
req u irem en t.

T he second contro l is a d ispersal or d e n ­
sity  req u irem en t th a t e s tab lish es a cap  on 
th e  total pop u la tio n  p e rm itted  to  live in 
g r o u p  h o m e s  a n d  in s t i tu t i o n s  in  a 
des ignated  geograph ic a rea . Ideally , this 
figure shou ld  ap p ro x im ate  the p ropo rtion  
o f  s e r v ic e - d e p e n d e n t  in d iv id u a ls  a 
neighborhood  can  absorb . For exam ple , if 
th ree  percen t of a sta te 's popu la tion  is 
s e rv ic e -d e p e n d e n t ,  the  p ro p o rtio n  of 
se rv ice-d ep en d en t popu la tion  p er cen su s 
trac t could be lim ited  to  th ree  p e rc en t.

• Zoning sh o u ld  recognize th a t g roup  
hom os com e in d ifferent sizes. T he sm aller 
hom e, for six or few er residents, is rm 'rh lv  
the  size ot a large fam  :y. i’here is no sound 
p lann ing  reason  not to allow  such "fam ily 
hom es ' in all residential zoning d istric ts  as 
of right as lung as they obtain  or p rove they 
a re  eligible for a license, m eet the specified 
spacing and density  requirem ents, and  o b ­
ta in  an  ad m in is tra tiv e  occupancy  perm it.
This permit is needed to ensure that the 

home complies -.viih these requirements 
and to provide a  reco rd  for the planning

agency so it can  en fo rce  spacing  an d  d e n ­
sity re q u ire m e n ts . T h e  o rd in an c e  shou ld  
p rov ide a sp ec ia l u se  p e rm it p ro cess  to 
allow  for c irc u m sta n ce s  tha t m igh t ju s tify  
exceptions to  the  spac ing  and  d isp e rsa l re ­
q u ire m e n ts  fo r  fa m ily  h o m e s . T h ese  
should  be s im ila r to those  suggested below  
for larger g ro u p  h om es.

Because g ro u p  h o m es for sev en  to  15 
persons-exceed  th e  size of all bu t th e  very  
largest fam ilies, m unicipalities should  su b ­
ject p ro p o sa ls  for th ese  "fam ily g roup  
homes" to so m ew h at g ren te r.scrudny  than 
the sm alle r fam ily  h om es. Fam ily group  
i.pm es, h o w ev er, sh o u ld  be a llo w ed  in  all 
residential d is tric ts  a s  special uses. T here 's 
no sound  p lan n in g  p rin c ip le  for exclud ing  
fam ily group  hom es from  even  the lnrgest- 
lot single-fam ily  d is tric t. In fact, w hen  the 
sponsoring agency  can  afford the  cost, the 
larger houses in low esl-density  d is tric ts  
offer excellen t sites.

H ow ever, to  m in im ize  sub jec tiv ity  and 
lessen the in flu en ce  of fear, p re jud ice , and 
political p ressu re  on  decisions about group  
hom es, the zon ing  o rd i:: . .\  '• >•.:!•'
reasonably ob jective relevant s tan d ard s by 
w hich  the  spec ia l u se  p e rm it app lica tion  
is to be ev a lu a ted . A p p ro p ria te  s ta n d a rd s  
should  re q u ire  th e  ap p lican t to; o b ta in  a 
license or e v id en c e  of elig ib ility  tor a 
license from  th e  ap p ro p ria te  agency; m eet 
specified spacing and density requirem ents; 
register w ith  th e  m unicipality 's p lann ing  
departm en t; su b m it a sta tem en t of the

exact_natur.e_of. the .h o m e, p lan n ed , the 
qualifications of the h o m e  o p era to r, .the 
type an d  num ber of p e rso n n e l, an d  the 
n u m b e r  of resid en ts ; co n fo rm  to ,  the 
g e n e ra l zoning r e q u ir e m e n ts  for the  
resid en tia l district, w ith  the excep tion  of 
th e  n u m b er of u n re la ted  in d iv id u als  p e r­
m itted  and  the o ff-s tree t p a rk in g  re ­
q u irem en ts; and con fo rm , to th e  ex ten t 
possib le, to the type a n d  o u tw ard  a p ­
p ea ran ce  of the res id en ces  in th e  area.

T he ordinance sh o o 'd  a llow  for a w aiver 
of the spacing and disj ir s a l req u irem en ts  
u n d e r certain  cond itions. P rim arily , the 
decision-m aking body m u st find  tha t the 
cu m u la tiv e  effect of a llow ing  th e  group  
hom e {in addition to ex isting  g ro u p  hom es 
and  in stitu tions for se rv ic e -d ep e n d en t 
populations! will not a lte r  the resid en tia l 
ch a rac te r ot tne ne ighborhood , c rea te  an 
in s t i tu t io n a l  se ttin g , n o r  e x c e e d  th e  
capac ities <4 existing co m m u n ity  rec re a ­
tional and  social service tacilitics .

IJ.Intel I. h i ; c f, A l 'A  t’resi........
i.Mi-.ull.titt .uni attorney who has oeen involve.; 

in ,-oinng {■ if .;toui) homes since i • TI IPs re- 
cent .halt paper, n>unrj u Soumt /.'.eir/rg if.

•; Homes for the /s-.'.-.ejvne”.'!..,;-

! ti i  :i;« ui.I'-s model deiiintions tor a group 
a.>m - i t..vision n i .-oinng orUinance .> 
.-. u! it'll- r •• i tp .m  i’i inning C  .a-
i-.-iii: e :o r - . j . '.  .1 '  it ; 'v  uistoii. i L ' s g . ' J



THE FEDERATION, THE HEALTH SPA, THE LEGISLATOR, 
AND THE ATTORNEY GENERAL

by Marc Maurer

Dr. Jacobus tenBroek drafted the Model 
White Cane Law in 1966. The intent of 
this model law is clear and to the 
point. The blind face discrimination in 
all activities of daily life. This  
inequality and second-class status must 
be eradicated.

Dr. tenBroek was a scholar. He knew  
that revolutions do not start in the 
streets. They start in the library and 
the classroom. But he also knew that 
the road from classroom to health spa, 
from library to the office of the Attor­
ney General is often long and rough, 
spanning decades of hope and heartache. 
Yet, the journey must begin; the founda­
tion must be la id -an d  if the initial 
work has been carefully and thoroughly 
done, the ultimate success is certain. 
It is not a question of whether but on ly  
of when.

In April of 1984 Daryl and Jeanine 
Diller (a blind couple living in Laurel, 
Maryland) decided to get some exercise. 
They tried to join the Grecian Health 
Spa and Fitness Center and were met with  
misunderstanding, condescension, preju­
dice, and a flat denial of their appli­
cation for membership. Their letter to  
the Maryland state President, Jim Omvig, 
shows the treatment they received. h  
reads:

Laurel, Maryland 
May 7, 1984

Dear Mr. Omvig:
My husband and I are a blind couple 

who flive in Laurel, Maryland. Approxi­
mately one month ago I became interested  
in becoming more physically fit. At 
chat time I began calling the health 
spas in Laurel to gather information 
concerning length of fitness programs, 
costs of programs, etc. When I called  
the Grecian Health Spa and Fitness 
Center in Laurel, I could get no infor­
mation over the phone. Therefore, on 
Saturday, April 21, 19 84, between three 
and five p.m. my family and I went into 
the Grecian Health Spa and Fitness 
Center to see what we could find out 
about their fitness programs. We were 
told, very rudely and very unceremoni­
ously, that it was not the policy of the 
Grecian Health Spa and Fitness Center to 
allow blind people to use their facil­
ity. When we asked why this was the 
case, we were only given the name of the 
owner of the Grecian Health Spa and 
Fitness Center and a phone number where 
we could reach him on the following 
Wednesday. Needless to say, we were not 
very pleased to learn of the Grecian 
Health Spa and Fitness Center's policv.

On Monday, April 23. i ''*  
contacted, by phone, Mr. Lou Andrews,



who is the owner of the Grecian Health 
Spa and Fitness Center. Mr. Andrews 
told my husband that he would not accept 
the responsibility for having blind 
people in his place of business due to 
insurance reasons.

After my husband and I had talked over 
what Mr. Andrews had said, we decided 
that even though he would not permit us 
to use his facility, we would ask him to 
take us on a noncommittal tour of his 
spa so that we might leam  what nautilus 
equipment was available and how it 
worked. We had never seen nautilus 
equipment before and did not know whe­
ther we could even use it. Of the three 
fitness centers in Laurel, the Grecian 
Health Spa and Fitness Center is the 
closest one to our home.

On Tuesday, April 24, 1984, my husband 
again contacted Mr. Andrews by phone and 
asked him for the noncommittal tour. He 
also told Mr. Andrews that his spa was 
the closest one to our home, and Mr. 
Andrews again flatly refused us access.

We refused to accept Mr. Andrew's 
decision, contacted you by phone, and 
were advised to write you this le tter ...

Sincerely, 
Mr. & Mrs. Daryl L. Diller

The response of the National Federa­
tion of the blind to this call for help 
was characteristically fast and vigor­
ous. Jim Omvig protested this discrim­
ination in a 'etter to Mr. Lou Andrews. 
Mr. Andrews was urged to be reasonable 
and to deal with blind people in a cour- 

Torthright manner. He was
also informed or u u .  ;
treated as normal human beings with all

of the rights and responsibilities which 
that implies:

Baltimore, Maryland 
May 23 , 1984

Dear Mr. Andrews:
Let me begin by telling you that I 

find you truly to be an "amazing" indi­
vidual, and no, I do not use the word 
"amazing" with all of its usual positive  
connotations. Le me show you what I 
mean.

I Jiave been aware since the early fall 
of 1983 that you have a policy o f vio­
lating the laws of the state of Maryland 
by discriminating in membership against 
blind citizens in this state. Two indi­
viduals have previously contacted me 
about your behavior, but for various 
reasons we chose not to pursue the mat­
ter at that time. The reason I indi­
cated above that I find you to be 
"amazing" is that I am fully aware that 
at the time you denied membership to 
other blind citizens of Maryland you 
were advised that your policy is in 
direct violation of law established by 
the General Assembly of this state. 
Yet, witness the attached letter from 
Daryl and Jeanine Diller. In the past 
you might have been able to plead ignor­
ance (although this is not a legal 
defense) for your behavior. But, in the 
instant situation, you have done what 
you have done in the full knowledge that 
you are in violation of the law of the 
state.

In case you are not aware, you should 
know that in 1983 the Maryland General
... .rrV’.y amended our af'*‘ ii* .............
law to increase the fine for violation



from #50 to #500 and also to establish a 
new provision which gives blind persons 
the right to bring a private action for 
damages in civil court. I am confident 
that the state General Assembly did not 
make these changes cot frivolous rea­
sons. The state of Maryland respects 
those of us who are blind and intends to 
see to it that our rights are protected. 
We intend to do likewisel

According to the attached letter, your 
great fear seems to be that your insur- 
i ace rates will be increased if you 
permit blind persons to enjoy their 
civil rights. This is nonsense and I am 
sure that you know that it is. Maryland 
has one of the strongest anti-discrim­
ination laws concerning the availability  
of insurance for blind persons of any 
state in this nation. You might better 
have said, "My only concern is for your 
welfare." This is the phrase most com­
monly used by those feebly attempting to 
justify discrimination against persons 
who are blind. This excuse won't wash 
either.

Your response to this letter w ill 
determine our course for further action. 
If you respond with reason rather than 
emotion and prejudice, the Dillers will 
be admitted to membership and the matter 
will be closed. If you choose to 
respond negatively or, indeed, fa il to 
respond at all, you will leave us no 
alternative but to take certain steps.
We may or may not file a formal com­
plaint against you with the state of 
Maryland. Or we may or may not file  a 
civil action for damages. Or we may or 
may not decide \.o take the issue to  the 
press so that the public can have know­
ledge of your attitude toward human
beings who happen to be blind. Or we
may or may not bring a group of blind

persons (with appropriate media cover­
age) to your facility  and insist upon 
our right to enter. Or we may or may 
not simply remain outside, picke*- your 
facility , and encourage others to re­
frain from doing business with you. Or 
we may or may not do all of the above. 
As I say, your attitude and your re­
action to this letter will determine the 
course of action we must take. I can 
assure you of this: We of the National
Federation of the Blind are simply no 
longer willing to be treated as second- 
class citizens and to be walked on like  
rugs.

Ah, what a great row over a simple 
issue which should be no issue at all 
since you are fully aware of existing 
Maryland law. But the issue is not 
simple to us—it is significant to us. 
For we are talking about civ il rights: 
The right to be independent; the right 
to be free; the right to live  with dig­
nity and self-respect; and the right to 
enjoy those pleasures which are avail­
able to other of our citizens.

It is my earnest hope that you will 
consider this letter with reason and 
logic and that you will admit the 
Dillers (and other blind persons who may 
request it)  into membership. We wish no 
strife or controversy with anyone.

Sincerely, 
James H. Omvig, President 

National Federation of the Blind
of Maryland

P.S. Enclosed for your information 
please find a copy of "What Is The 
National Federation of the Blind "



The response o f the Grecian Health Spa 
was not encouraging. Mr. Andrews' 
letter was poorly written and full of 
condescension. The letter itself demon­
strates the discriminatory attitude of 
Mr. Andrews. It reads:

Fulton, Maryland 
May 30, 1984

Dear Mr. Omvig:
To your reply of May 23 , 1984. For 

the past 15 years we have never discrim­
inated anyone at our spa.

If the Dillards or any blind person 
can use our facilities and equipment 
freely without any special assistance' by 
our staff and their would be no liabil­
ities, injury to themselves or other 
m-mbers also follow or workout proced­
ures and our rules and regulations that 
is required by all our members we would 
consider admitting them as members.

Sincerely, 
Louis W. Andrews, President 

Grecian Health Spa

The next step was to assure Mr. 
Andrews that we meant what we said, and 
we would do what we promised. This we 
did. We told Mr. Andrews that we in­
tended to meet with him, and we intended 
to tour the Grecian Health Spa. He told 
us that he would not meet with us, but 
we were welcome to speak with his law­
yer. We responded that we would come to 
the health spa and demand admittance. 
We intended to do it in the presence of 
the press. If Mr Andrews would not

talk with us inside, we would meet with 
reporters outside.

On July 18, 1984, approximately
thirty-five blind people and their 
friends appeared before the Grecian 
Health Spa to insist upon the right of 
blind persons to fair and equal treat­
ment. Delegate Elijah Cummings, the 
Chairman of Maryland's Black Caucus, was 
prominent in insisting that blind people 
not be victims of discrimination. He 
went with us to confront Mr. Andrews. 
Delegate Cummings was familiar with the 
White Cane Law, because he had worked 
closely with leaders of the National 
Federation of the Blind of Maryland to 
have that law strengthened. In the 
midst of television cameras and news­
paper reporters Mr. Louis Andrews 
(apparently having derided that he would 

meet with us after all) attempted to  
explain why the blind would not be 
admitted. It was unsafe for the blind, 
he said, and the insurance rates would 
go up. Mr. Andrews insisted that he 
knew all about discrimination, for he 
was the son of immigrant parents. But, 
he said, "The blind people might stumble 
over others who were exercising, they 
might bump into the machinery and hurt 
them selves, or they might accidentally  
fa ll into the pool." Mr. Andrews pro­
tested that he didn't have a nurse on 
the premises, and what would he do in 
case of injury?

Finally, he agreed to show five people 
through the spa. In this tour Mr. 
/  ndrews attemptd to demonstrate just how  
unsafe the health spa was for the blind. 
He dropped weights on the floor in the 
walkway; he shpwed Mr. Omvig a weight 
machine; and he bumped Mr. Omvig with a 
metal bar and said that if Mr. Omvig 
v -.-n ’t careful, he might hurt himself.



At' the conclusion of the tour Mr. 
Andrews had not changed his position. 
He would not permit blind people in his 
spa unless they could prove that no 
accident could happen—a test which is 
impossible for anyone.

The Baltimore Sun reported it this 
way:

Blind Couple Tour Spa 
That D oesn't Want Them In

by Richard H. P. Sia 
Sun Staff Correspondent 

July 19, 1984

Laurel—The maze of humid, narrow 
hallways leading to the swimming pool, 
whirlpool, exercise rooms, lockers and 
sauna at the Grecian Health Spa and 
Fitness Center on Washington Boulevard 
here did not deter Daryl and Jeanine 
Diller yesterday.

The Dillers, both cf whom are blind, 
toured the center with their guide dogs 
to find out what lay inside the exercise 
rooms they had been barred from entering 
since April.

"We were told very unceremoniously 
they had a policy not to allow blind 
people in," said Mrs Diller as she 
stepped into a room jammed with equip­
ment and about a dozen women lifting  
weights or dancing to the beat of an 
aerobics routine on a television screen.

"I only wanted to see what's in there. 
I never said I wanted to join," said the 
33-year-o ld  mother of three children.

In seeking legal help, she and her 
husband, a 3 5 - year-old computer engineer 
for the U.S. Defense Department, placed 
state Senator Thomas P. O'Reilly (D- 
Prince Georges) ' 'H tici! rumdrv.

As a lawyer, Mr. O'Reilly represents 
the spa's owner, Louis W. Andrews. As a 
state senator, he voted last year for a 
b ill that increased the penalty for 
discriminating against the blind from 
#50 to #500.

Mr. O'Reilly declined to discuss a 
contention by others close to the d is­
pute that he had advised Mr. Andrews to  
permit the blind to join his spa. "I 
fee l very uncomfortable being quoted in 
any way against my client," he said.

Late yesterday afternoon, Mr. Andrews 
agreed to let the couple inside when 
they showed up with Delegate Elijah E. 
Cummings (D-Baltimore) and the president 
and several members of the National 
Federation of the Blind of Maryland. 
Delegate Cummings was the sponsor of 
last year's legislation .

Mr. Andrews, a trim, balding man of 62 
who has owned the business for 15 years, 
admitted in an interview that he told 
his receptionist to deny the Dillers 
entrance when they asked for a tour last 
April 21.

"I've accepted people who've had epi­
leptic fits and cerebral palsy," he 
said. "One man came in, and on the 
first night had a seizure. We didn't 
know what to do.

"I do not know how I can let blind 
people in. They might cause damage and 
injuries to other people," he said. But 

Andrews added: "If they can show me
they can use the facilities, well, 
that's all I ask. I'm not trying to 
discriminate. I know what that is, 
coming from two immigrant Greek par­
ents."

Mr. Andrews met last evening with two 
members of the Federation, but the ses­
sion ended without agreement. He de­
clined to sign a declaration prepared by



the Dillers and the group vowing never 
to discriminate "on the basis of blind­
ness."

James H. Omvig, the President of the 
Federation, who also is blind, said 
afterward that his group intended to 
file a complaint with the state Human 
Relations Commission within 10 days.

Mr. Andrews recalled that a few days 
after he denied the Dillers entry to the 
spa, they called him to protest. "I 
said, 'To be honest with you, I don't 
know how to accommodate you. I don't 
have facilities for the handicapped,"' 
he said.

He said Mrs. Diller disputed the label 
of "handicapped," and expressed confi­
dence that she and her husband would be 
able to manage inside the spa including 
Us swimming pool.

As he played guide to the couple, to 
the Delegate, and to Mr. Omvig, Mr. 
Andrews repeatedly told of problems he 
said blind exercisers would encounter at 
his spa.

He kicked a 20 -pound weight that lay 
on the floor and complained loudly that 
people forget to put such things away. 
"How can he step over them?" he asked 
the Delegate, removing several dumbbells 
from a rack and dropping them to the 
floor.

"It is a complicated, complex kind of 
operation," he told the visitors. "You 
must have someone (to accompany the 
blind). I don't think a blind pe.:son 
can use the spa."

"Let us decide what we can and can't 
do," Mrs. Diller shot back. Her husband 
added quickly, "We couldn't even get a 
chance to decide."

In addition to this article in the 
Baltimore Sun, there was widespread 
radio and television coverage. Our next 
step was to take the matter to Stephen
H. Sachs, Maryland's Attorney General. 
We asked him for his opinion about the 
coverage of Maryland's White Cane Law. 
In a closely reasoned and thorough re­
view of similar legislation from 
throughout the United States, Attorney 
General Sach.° concluded that the health 
spa is covered by the White Cane Act, 
and it is unlawful to deny membership to 
the blind. Because of its detailed 
analysis and thorough treatment of the 
issues, this opinion should be of impor­
tance throughout the country, serving as 
an authoritative precedent:

Baltimore, Maryland 
August 6, 1984

Dear Delegate Cummings:
You have requested our opinion on 

whether the exclusion of a blind person 
from membership in a health club or 
similar facility that is otherwise open 
to the general public violates this 
State's "White Cane Law," Article 30, 
Section 33 of the Maryland Code. More 
specifically, you ask whether such a 
health club is a "public facility" with­
in the meaning of that law.

For the reasons given below, we have 
concluded that a health club which 
otherwise opens its membership to the 
general public is a public facility
subject to the provisions of Article 30, 
Section 33. Accordingly, it is prohib­
ited by law from denying the blind (or,
indeed, any person with a visual or
hearing impairment) "full ird equui"



access to and use of its facilities 
(footnote 1 ).

Opinion o f the A ttorney General

Cite as: Opinion No. 84-020  (August 6, 
1984) (to be published at 69 Opinions 
of the Attorney General (1 9 8 4 ))

I. The Statute

Article 30, Section 33 (d ) (1 ) and (g) 
of the Maryland Code makes it unlawful 
in this State to deny or interfere with 
the admittance to or enjoyment of "pub­
lic  facilities" by persons with visual 
or hearing impairments:

" ( d ) ( 1 )  The blind or the visually  
handicapped and the deaf or hearing 
impaired are entitled to fu ll and equal 
accommodations, advantages, facilities, 
and privileges of all common carriers, 
airplanes, motor vehicles, railroad 
trains, motor buses, streetcars, boats 
or other public conveyances or modes of 
transportation, hotels, lodging places, 
places of public accommodations, amuse­
ment, or resort, or other places to 
which the general public is invited, 
subject only to the conditions and lim i­
tations established by law and applic­
able to all persons....

" (g) Any person or persons, firm, or 
corporation, or the agent of any person 
or persons, firm, or corporation, who 
denies or interferes with admittance to 
or enjoyment of the public facilities 
enumerated in th is section, or otherwise 
interferes with the rights of a blind or 
visually handicapped person or a deaf or 
hearing impaired person under this sec­
tion, is guilty of a misdemeanor and 
s u h .. .:  upon conviction to . u:;e not

exceeding #500 for each offense."

As originally enacted in 1964, the law 
was designed to "prohibift] discrimina­
tion against blind persons in places of 
accommodations when such persons are 
accompanied by their dog guides." Chap­
ter 137, Laws of Maryland 1964. The 
term "place of public accommodation" was 
then somewhat narrowly defined to in­
clude only an "establishment . . .  regu­
larly engaged in the business of provid­
ing sleeping accommodations, or serving 
food, or both, for a consideration, and 
which is open to the general public."

In 1966 the law was revised to "makfe] 
it unlawful for any per:ion to prohibit, 
hinder, or interfere with" the right of 
a blind person "to take i  dog guide into 
certain public places." Chapter 190, 
Laws of Maryland 1966. Again, the range 
of "public places" subject to the law 
was a relative]/ narrow one, limited to 
"any public building, restaurant or 
eating place, conveyance, hotel, inn, 
tourist cabin or niotel, elevator, or 
other similar public place."

But, jujt one year later, in 1967, the 
scope of this law was significantly 
broadened. No longer did the statute 
focus primarily on the right of the 
blind to use guide dogs. Rather, the 
statute was revised generally to "make 
it unlawful to interfere or deny admit­
tance to  or enjoyment of public facili­
ties or to otherwise interfere with the 
rights of blind ... persons." Chapter 
663, Laws of Maryland 1967. And, for 
this purpose, the range of "public 
facilities" to which the blind were 
guaranteed "full" access was itself 
broadened to include "all . . .  places of 
public accommodation, amusement or 
resort, and other place* . uucn uu:



general public is invited."
In 1971, this broad prohibition became 

part of a new "White Cane Law," provid­
ing for equal rights and treatment for 
blind or visually handicapped persons in 
employment, public accommodations, and 
housing." Chapter 390, Laws of Maryland 
1971. New rights with respect to hous­
ing and public employment were added, 
and what is now Section 3 3 ( d ) ( 1 )  was 
expanded to provide both "the blind 
[and] the visually handicapped" with 
"full and equal" access to the broad 
range of public facilities there enumer­
ated—including, again, "all . . .  place 
of public accommodations, amusement, or 
resort, or other places to which the 
general public is invited" (footnote 2 ) .

II. A nalysis

A health club, quite obviously, does 
not fall within the statute's more spe­
cific listing of "common carriers, air­
planes, motor vehicles, railroad trains, 
motor buses, streetcars, boats or otJier 
public conveyances or modes of transpor­
tation, hotels [and] lodging places." 
The question, then, is whether it falls 
within the statute's far broader refer­
ence to "places of public accommoda­
tions, amusement, or resort, or other 
places to which the general public is 
invited." We have no doubt but that it 
does (footnote 3 ) .

The phrase "places of public 
accommodations, amusement, or resort" is 
not uncommon to public accommodations 
laws. And, when following a list of 
specifically described places, this and 
similar phrases have beer, construed by 
courts around the country to be an 
enlargement upon that lis t and, as such, 
to encompass a wide range of other

places and facilities not specifically  
listed,. These include, for example, 
pool rooms, Village of. Atw o od ^  O tto; 
129 N.E. 573 (IIL 1 9 2 0 ); swimming 
p oo ls, Stats. siL N e w  J cissy, jl. RflssdifJL 

Realty Co- 62 A.2d 488 (N.J. Super. Ct. 
App. Div. 1 9 4 8 ); race tracks, Suttl.es 
Y u Hollywood Juif. Club, 114 P .2d 27 
(Cal. Ct. App. 1 9 4 1 ); roller skating 
rinks. Tones j u  Broadway i . _Biak 
C o -1.18 N.W. 1 7 0 (Wis. 1 9 0 8 );  cemeteries, 
Pennsylvania Human Relations Comm'n y. 

Alto-R este Park Cemetery Ass'n, 3 06 A.2d 
881 (Pa. 1 9 7 3 ); little  league baseball 
s organizations, National Organization fc • 
Women, Essex County. Chapter, y.. Little 
Leagrue Baseball, Inc., 318 A.2d 33 (N.J. 
Super. Ct. App. Div. 1 9 7 4 ); marathon 
courses, £few York .Boadrunaers Club Yu  
State Division _o£ Jiusaa Rights, 437 
N.Y.S. 2d 681 (N.Y. App. Div. 1 9 8 1 );  
amusement parks, Drews v. State, 236 Md. 
349 (1 9 6 4 );  golf clubs, Brown v. Loudon 
Golf and Country Club. Inc- 573 F.Supp. 
399 (D. Va. 1 9 8 3 );  recreational
facilities, Smith _y*. .Young. Men's 
Christian A ss'n .of. Montgomery, 316 
F.Supp. 899 (M.D. Ala. 1 9 7 0 ); and
reducing salons, Browning v. Slenderella 
Systems of Seattle. 341 P.2d 859 (Wash. 
1S59).

Indeed, at least one reported case has 
directly held the phrase, "places of 
public accommodation, amusement, and 
recreation" to encompass health and 
exercise clubs. Vidrich .&£. Tanny 
International. Inc- 301 N.W.2d (Mich. 
Ct. App. 1 9 8 0 ). Coincidentally, that 
case also involved, as here, a blind 
person who had been denied access to  the 
club in question:

"The issue is whether a le"*11v Mind 
person may validly oe rcrused unre-



stricted membership in a health and
exercise club on the ground that the 
physical limitations deriving from his 
blindness constitute a significant safe­
ty hazard effectively  precluding his 
safe use of club facilities. We recog­
nize no such 'safety exception' to the 
equal accommodations act and, conse­
quently, reverse the trial court's
determination that [the club's] exclu­
sion of plaintiff was proper." 301
N.W.2d at 483.

In Tannv, die court considered a 
Michigan equal accommodations law strik­
ingly similar to Article 30, Section 
3 3 (d ) ( 1 ) :

"All persons within the jurisdiction 
of this state shall be entided to full 
and equal accommodations, advantages, 
facilities and privileges of inns, 
hotels, motels, government housing, 
restaurants, eating houses, barber 
shops, billiard padors, stores, public 
conveyances on land and water, theatres, 
motion picture houses, public educa­
tional institutions, in elevators, on 
escalators, in all methods of air trans­
portation and all other places of public 
accommodation, amusement, and recrea­
tion, subject only to the conditions and 
limitations established by law and 
applicable alike to all citizens and to 
all citizens alike, with uniform 
prices." 301 N.W.2d at 483 (quoting 
M.C.L. Section 750 .1A6; M.S.A. Section 
28.343 (footnote 4 ) .

The defendant argued chat die law did 
not apply to health clubs given the 
absence of "specific language encompas­
sing such facilities." 301 N.W.2d at 
484. The court responded:

"This argument is without merit in 
light of the comprehensive wording of 
[the statute] providing for equal accom­
modations in 'all other pl?iCes of public 
accommodations, amusement, and recrea­
tion .' We hold that defendant's busi­
ness is within the purview of that 
language." JsL

In reaching this conclusion, the court 
also rejected the defendant's argument 
that a "safety exception" be judicially 
incorporated into the equal accommoda­
tions act:

"Where, as here, die language of the 
act is clear, unequivocal, and absolute 
on its face, judicial, construction or 
interpretation of the statutory language 
in the manner argued for by defendant 
would be improper. Our function is to 
give fu ll credence to 'the legislative
will as we find it, without regard to 
our own views as to the wisdom or jus­
tice of the act.'" 301 N.W.2d at 485 
(citations om itted).

Article 30, Section 33 is, if any­
thing, even broader than the Micnigan 
statute construed and applied in Vic 
Tanny: Section 33 applies not only to 
"all . . .  places of public accommoda­
tions, amusement, or resort" but, 
indeed, to "all . .. other places to 
which the general public is invited." 
Like the court in Yic. Tannv, then, we
have no hesitation in concluding that
Article 30 , Section 33 applies fully to 
health clubs and similar facilities in 
which membership is generally open to 
the public. Those clubs, therefore, are 
required to provide blind persons, as 
well as persons with hearing imnvr-
ments, "full and equ-- access to tneu



facilities, without discrimination in 
the scope, terms, or conditions of that 
access.

III. C onclusion

In summary, it is our opinion that a 
health club or similar facility which 
otherwise opens its membership to the 
general public is a "public facility"  
subject to the provisions of Article 30, 
Section 33. As such, it is prohibited 
from denying persons with visual or 
hearing impairments "full and equal" 
access to and use of its facilities.

Very truly yours, 
Stephen H. Sachs 
Attorney General

Avery Aisenstark, Chief Counsel' 
Opinions and Advice

FOOTNOTES

I. You have not asked, nor do we here 
address, whether a health club might 
also be considered a "place of public 
accommodation" subject to this State's 
Public Accommodations I v.w, Article 49B, 
Section 5 of the Maryland Code. Article 
49B, Section 5 defines "place or public 
accommodation" to include, among other 
things, a "place of exhibition or enter­
tainment." It might well be that a 
health club is a "place of exhibition or 
entertainment" within the scope of that 
definition. See, e.g., Daniel v. Paul, 
395 U .S. 298 (1 9 6 9 ) (term "place of 
entertainment" in C ivil Rights Act of 
1964 not confined to spectator enter­
tainment and includes a recreational 
facility that offers swimming, boating, 
miniature golf, and dancing). But see

Drews v. State, 236 Md. 349, 354 (1964)  
("there is no provision in the public 
accommodation law enacted by the 
State . . .  with respect to amusement 
parks.")

In any event, we believe that ques­
tions about the scope and applicability 
of the Public Accommodations Law arc, in 
the first instance at least, best left 
to the expeitise of the Human Relations 
Commission, the agency charged with 
enforcing and adminstering that law. 
See Maryland Comm'n on Human Relations 
v. Bethlehem Steel Corp., 295 Md. 586
(1 9 8 3 );  Maryland Comm'n on Human Rela­
tions v. MTA, 294 Md. 225 (1 9 8 2 ).

2 . Three years later, in 1974, the 
provisions of the Public Accommodations 
Law, Article 49 B, Section 5 [then 
Section 1 1 ], were expanded to encompass 
discrimination on the basis of "phys- 
ical.-.handicap." See Chapter 875, Laws 
of Maryland 1974. That the General 
Assembly did not intend or consider the 
broad protections afforded by Article 
30, Section 33 to be supplanted by this 
newly expanded Public Accommodations Law 
is evidenced by the fact that, since 
1974, Article 30, Section 33 has itself 
been reenacted and amended several times 
by the General Assembly—most notably, 
in 1978 and 1979, to extend its protec­
tions to the deaf m d hearing impaired 
[Chapter 929, Laws of Maryland 1978; 
Chapter 565, Laws of Maryland 1979] and, 
in 1983, ty increase the criminal pen­
alty from #50 to #500 [Chapter 649, Laws 
of Maryland 1983 ] .

3. A possib le, narrow exception might 
exist for a health club facility that 
is, in the true sense of the term, a 
"private club"—e.g., one composed of a 
select group of members who themselves 
have a say in admitting or rejecting new



applicants, who themselves exercise con­
trol over club operations and facili­
ties, and who themselves own equity in 
club property or share in club profits. 
See, e .g ., Daniel v. Paul, 395 U.S. 298, 
3 01 (1969) (respondent recreational
facility nrt a private club but "simply 
a business operated for a profit with 
none of the attributes of self-govern­
ment and member-ownership traditionally 
associated with private clubs.") Cf. 
Roberts v. United States Jaycees, U.S.
(1984) [52 LW 5076 (June 26, 1984) ]  
(national membership organization, 
having local chapters that are neither 
small nor selective, is a "place of 
public accommodation" under Minnesota 
Human Rights Act) .

Most modem health clubs, we suspect, 
fail to exhibit these indicia of a pri­
vate club. Certainly, the particular 
health club to which your inquiry

relates—the Grecian Health Spa and 
Fitnes. Center of Laurel, Maryland—is 
not a "private club." It is, rather, a 
commercial enterprise in which member­
ship is open and nonselective, subject 
only to payment of a membership fee  and 
adherence to the rules and regulations 
adopted by the facility's owner and 
operator, Grecian Health Spa, Inc.

4. An accompanying provision, not 
unlike Article 30, Section 33(g) ,  
imposed criminal sanctions upon 
"[ t]ny...ow ner, lessee, proprietor, 
manager, superintendent, agent or 
employee of any such place who shall 
directly or indirectly refuse, withhold 
from or deny to any person any of the 
accdmmodations, advantages, facilities 
and privileges thereof.,..on account 
of...b lindness."  301 N.W.2d at 483 
(quoting M.C.L. Section 750.147; M.S.A. 
Section 28.344) .
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