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It is the intent of the Legislature in enacting CSHB 545

(Judiciary) that a developmentally disabled or mentally ill

person not be deprived of the right of consensual sexual
IS not In a caretaker

expression with a person who
relationship as described in 11.41.410 @ @G @G and
11.41.420 & @ (B), whether he or she lives independently

or In a sv.pervised setting.

Al Adams, Chair
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LETTER OF INTENT
CSHB 545 Judiciary

It is the intent of the legislature in enacting CSHB 545 (Judiciary)
that a developmentally disabled or mentally ill person not be
deprived of the right of consensual sexual expression with a person
who is not in a caretaker relationship as described 1in 11.41.410
(a)(3)(B) and 11.41.420

(a)(2)(B), whether he or she lives
independently or 1in a supervised setting.
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House Judiciary Committee PHONE: (907) 7455027
Box V ® VALOLZ. ALASKA 99686-0671
Juneau, Alaska 99801 PHONE: (907) 835-2462

Re: House Bill 545
Sexual Assault of Mentally Handicapped Persons

Dear Committee Members:

I am an Assistant District Attorney iIn Anchorage who
prosecutes sexual assault cases. I have reviewed House Bill
545 which proposes significant amendments to the sexual
assault laws relating to mentally handicapped victims. That
bill greatly increases the protection against sexual
exploitation of the mentally handicapped beyond present law.

The present criminal statute of second degree sexual
assault does not adequately protect the mentally handicapped
persons from sexual exploitation. It does not criminalize
sexual contact crimes but only prohibits sexual penetration.
It places a near impossible burden on the prosecution to prove
that the mental handicap was so severe that the person does
not even understand the nature of the conduct. Some judges
say this means we have to prove the victim cannot even
comprehend that someone i1s having sex with them. The proposed
bill offers an alternative, by allowing us instead to prove
that the mental handicap affected the victim®"s ability to
evaluate the consequences of her conduct even 1If she 1is
capable of knowing that sex is occurring. The present second
degree statute also includes a requirement to prove that the
handicapped person would not have engaged in the conduct had
they been mentally normal: The sex must occur ‘'under
circumstances in which a person who is capable of appraising
the nature of the conduct would not engage iIn sexual
penetration.”™ Since i1t i1s very difficult to prove that normal
people would not have engaged iIn sex under most circumstances,
it 1s difficult to meet this burden of proof.

Two 1987 cases in Anchorage illustrate the problems
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in the. present law which would be alleviated by the proposed
bill.

Our office prosecuted the manager of an apartment
building which had a number of female mentally handicapped
tenants placed there by a social service agency. He was
convicted of sex crimes against four of these severely
mentally handicapped women who lived in the complex. He could
only be convicted of a felony on two of them because he only
penetrated those two. The other two women were only fondled
by him. For these fondling crimes he could only be convicted
of the class B misdemeanor of harassment carrying a maximum 90

day jail sentence.

In another case prosecuted last year the judge
acquitted one of two defendants who were having sex In a park
in broad daylight with a severely schizophrenic woman.
Eyewitnesses and medical evidence proved she was being
forcibly assaulted. All of the withesses agree that the woman
was so mentally i1ll that she could not even understand that
these men were having sex with her. Part of the reason for
the acquittal was the ambiguous requirement of present law to
prove that the woman would not have engaged in the sexual
activity had she been mentally normal. The jJudge reasoned
that even norral people sometimes engage 1In group sex 1In
public so the state had failed to prove that element. He felt
the only way to prove this element was to prove that the woman
was being raped or being physically injured because this 1is
the only sexual activity to which normal people would not
consent. But he acquitted him on the rape charge apparently
because the woman did not testify since she was too mentally
ill to be a competent withess. In other words, he ruled that
to prove second degree sexual assault under present law the
state had to prove Tirst degree sexual assault, but the state
could not prove Tirst degree because the victim was SO
mentally i1ll. This was the strongest case of second degree
sexual assault which could be brought under present law yet
the judge acquitted the defendant and did not let the case go

to the jury.

As | read House Bill 545 it would create a strong
policy for protecting severely mentally handicapped people
from sexual exploitation but would not criminalize consensual
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sexual activity between two handicapped people or sexual
activity with persons who were not severely mentally
handicapped. The proposed Hlaw requires that the mental
handicap be so severe that the person cannot either understand
that sex is occurring or cannot give informed consent. These
people need the protection of the criminal laws which this
bill gives them without unnecessarily iInfringing on their
privacy and sexual rights.

Very truly yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

DWAYNE W. MCCONNELL
DISTRICT ATTORNEY

Assistant District Attorney

EHSrbch
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POSITION PAPER
CS HOUSE BILL NO. 545 (JUDICIARY)

For an Act entitled: "An Act amending crimes relating to sexual assault
as they relate to persons who are mentally incapable.™

Effect of Bill:

The purpose of this legislation is to protect mentally incapable persons
from sexual assault from care providers and from the general public.

Discussion:

The intent ot this legislation is to remedy the situation in which current
legislation fails to protect mentally incapable persons from sexual
assault unless there is forcible rape. This legislation expands the types
of sexual contact that would be construed as sexual assaults and thereby
offers greater protection.

The Department had some concerns about the original version of this® bill.
However, this committee substitute, in conjunction with the letter of
intent accompanying the bill, adequately address those concerns.
Recommendations: ; .

The Division and Department support passage of this legislation.

Proposed by:

Date:

Approved:

Date:
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POSITION PAPER
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The Alaska Public Defender Agency is a totally reactive agency which
provides representation to indigent persons when appointed by the court.
This agency does not make policy nor dees it initiate litigation. Only
proposed legislation with fiscal or program ramifications for this
sgsncy c¢?n Dbo ea-id to have a direct agency impact. Thus, tho Public
Defender Agency submits position papers for legislation which will
affect this agency fiscally or programatically or will require this
agency to litigate constitutional issues raised by the legislation.

Fiscal 1mpact: X None See attached fiscal note
Program impact: X None See analysis below
Constitutional impact: X None  See analysis below-

The Alaska Public Defender Ager.cy supports this legislation.

This bill fills a gap in the existing criminal code by penalizing sexual
contact by caregivers with mentally incapable people who are incapable
of understanding the nature and consequences of their conduct. It also
increases the penalties for sexual penetration offenses committed
against a mentally incapable person by someone with a legal duty to care
for the person. Adults who are developmentally incapable of giving a
meaningful consent to sexual conduct should be protected from being
sexually victimized. The harshest penalties should be imposed on those
who exploit the mentally incapable by abusing their positions of legal
authority over them.

Because this Dbill presumes that a category of adults lack the ability to
consent to the full range of voluntary sexual behavior, the elements of
the offenses and the definitions which they use must be narrowly drawn
to protect those who require protection but not to deny a fundamental
right to those who do indeed have the capacity to consent to sexual
behavior. Given the need for sensitivity in drawing lines in this area,
the bill"s focus cn caregivers employed by state licensed institutions
for the more serious charge is substantially preferable to using broader
corce cs of having any position of authority or being temporarily
entrusted to care for someone, such as are used in the child sexual
abuse laws. Someone entrusted by law to care for a mentally incapable
adult will always be in a position to know the extent of that person®s
incapacity, and the professional caregiver status makes any sexual
overture inherently coercive. By contrast, a neighbor or friend
occasionally entrusted to care for a mentally disabled adult may develop
a genuine friendship which leads to a nonccercive sexual relationship,
which 1is fully consensual but for the one adult®"s being so mentally
impaired that the law defines him or her as legally incapable of
consent. Though knowingly engaging in a sexual relationship with a
mentally incapable person™ay be criminalized, the severe presumptive
sentences for unclassified felonies should not apply to the neighbor or

friend situation.



Section 2 leaves the current statute on sexual penetration with a person
who 1is temporarily incapacitated--e.g., a person who is extremely
intoxicated- -unchanged, except that the term "incapacitated” has been
eliminated. That is, former AS 11.41.420(a)(2)(B) would be

.420(a)(3)(B) under this bill. The term "incapacitated" has a very
different meaning in Title 13, and it is helpful to eliminate the
confusion which arises from giving a term two different meanings.

Section 3 creates a new offense for sexual contact with 3 temporarily
incapable person.

Section 4 provides that a person who is himself or herself mentally
incapable cannot be charged with a crime of sexual abuse of another
mentally Incapable person. Practically speaking, the defense of mental
incapability provides a means of decriminalizing sexual conduct between
mentally incapable people. Between incapable people, sexual conduct has
none of the exploitive character that exists when a non-incapable person
preys upon an incapable person. Such conduct is ordinarily voluntary
(even if the parties lack the legal capacity to "consent"), and it
occurs almost exclusively within institutions fur the menially

incapable. It is better dealt with through institutional rules than
through the criminal justice system. The defense for those who are
married to mentally incapable persons will also ensure that a person
whose spouse 1is rendered mentally incapable due to an accident are not
charged with a crime.

Section 5 provides the critical definition of who is "mentally
incapable.” The proposed definition is far preferable to the definition
in current AS 11.41.420(a)(2)(A). The present definition depends on a
common morality, presuming that an incapable person®s consent is invalid
when the consent covers sexual activity that a "normal™ (non-incapable)
person would not consent to. That definition 1is vague; it is both hard
to prove and hard to defend against in a pluralistic society. The
definition in cprtinn R focuses nn the reason why mentally incapable
adults should not be capable of giving valid consents to sexual

behavior: a consent is meaningless if it is given by someone who dees
not understand the potential harm in the situation. The proposed
definition is significantly more protective of the mentally disabled
than comparable statutes from other states.

Public Defender Agency

Department of Administration



Abused Womerfs Aid in Crisis (AWAIC);

A L A S K A N E T W O R K Advocates |0tVictims of Violence IAW);
Aiding Women in Abuse and Rape Emergencies (AWARE);

O N Alaska Women'’s Resource Center (AWRO; Arctic Women in Crisis (AWI1Q;
Bering Sea Women's Croup (BSWC); Emmonak Women's Shelter;

Kodiak Womerfs Resource & Crisis Center (KWRCC):

D O M E S T I C V I O L E N C E Maniilag Regional Women's Crisis ftogram; MEN. Inc.;
Safe & Fear-Free Environment (SAFE): Sitkans Against Family Violence (SAFV);

A N D Southwestern Alaska Council for the
Prevention ol Child Sexual Assault ISWACPCSA),

South Peninsula Womerfs Services ISPWS);

S E X U A L A S S A U L I Standing Together Against Rape (STAR); Tundra Womerfs Coalition (TWO;
Valley Women's Resource Center (VWRC):

Women in Crisis Counseling & Assistance (WICCA);

130 Seward’ NC 301 Juneau, AlaSka 99801 (907) 586-3650 Women in Safe Homes (WISH); Women's Resource & Crisis Center (WRCC)

SUPPORT OF HOUSE BILL 545
AN ACT AMENDING CRIMES RELATING TO SEXUAL ASSAULT AS THEY
RELATE TO PERSONS WHO ARE MENTALLY INCAPABLE

The Alaska Network on Domestic Violence and Sexual Assault strongly
supports House Bill 545. Current law does not prohibit sexual
assault of persons who are mentally 1incapable of consent unless the
assault involves penetration or force can be proven. This bill would
close this significant gap by criminalizing a sexual assault that

involves sexual contact.

It also changes the statutes to most severely penalize a person in a
position of legal authority over a mentally incapable person who
sexually victimizes their charge. A caretakers has a special trust
relationship with his or her charge that carries with it power over
and knowledge of the mental incapacity of thevictim. Caretakers
who abrogate this trust by ©preying on this special relationship
should be the most severely penalized.

Mentally incapacitated people are very vulnerable to sexual assault.
The Network is aware of two studies on this subject. The first was
the Seattle Rape Relief Disabilities Project completed in 1981. In
this study, 75% of the developmentally disabled people surveyed had
been sexually assaulted during their lifetime. 99% of the
perpetrators involved were known to the victims.

The second study was conducted by the CaliforniaState Committee on
the Sexuality of the Developmentally Disabled in 1986. Statewide
professionals working 1in the field in California agreed that 98% of
their clients had been victims of sexual assault. The study also
concluded that developmentally disabled people do not self report
because of their vulnerability in general; the fact that they are
frequently dependent on their assailant to meet basic needs; their
lack of awareness of the benefits of reporting; and their lack of

awareness of the services available to them. It was found that
professionals often do not report because of a lack of knowledge
about their legal obligation to report (California has a mandatory

reporting law for abuse of the developmentally disabled.), and their
perception that the system will not adequately respond.

This last point is extremely relevant to Alaska given the fact that
there is currently no legal response to a developmentally disabled
person incapable of —consent who has been sexually assaulted unless
actual penetration has occurred or force can be proven.

The Network strongly urges passage of this bill.
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March 29, 1988

Representative John Sund
Chairperson

House Judiciary Committee
P.0. Box V

Juneau, Alaska 99811

Dear Representative Sund:

I understand that your Committee is considering House Bill 545
which would change the criminal statutes relating to sexual

assaults committed against mentally incapable adults. This
letter 1s hn anpporc thic bill and foo command you £02. LaKluy Um

initiative on this important issue.

X roaont inoidont at the Illg-Jji,view PevulopmentSl tenter COnCIlU-
sively demonstrates the need for this type of legislative action.
In that case, a staff member was discovered while having sexual
contact with a severely impaired resident who clearly could not

consent to such activity. We were all shocked to discover that
Sexual Contact Without Penetration In finrh rl miino*~=n.~et, 1la =% a
crime under current statutes. This loophole must be closed as

soon as possible.

I also understand that your Committee®s bill would increase the
penalties for sexual assaults committed against mentally incap—
able adults by care givers. We fully support these efforts. We
must send a clear message that such violations of a position of
trust will not be tolerated.

Again, | appreciate and support your efforts to protect these
vulnerable members of our community. Please contact me if I can

be of any assistance.

Sincerely,

Jeffrey L. Jessee
Supervising Attorney

JLJ:dw
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Date referred: 4/11/88 FURTHER REFERRALS:

DATE:

The Finance Committee has considered HB 545

"An Act amending crimes relating to sexual assault as they relate to
persons who are mentally incapable.™

RECOMMENDS:
1%6. replace with.. QC- UPs G f w» C* 3 the came title
[ 1 attached amendment(s) N Na title
I'L] do pass
[ ] do not pass
[ 1 no recommendation
[ 1 individual recommendations
[ ] additional referral to the _ Committee
ADOPTS - A\gnct letter of intent

ATTACHES NEW FISCAL NOTE(s):

[ 1 fiscal impact [*] same as previous Tfiscal note
[ J zero fiscal note published H-<\-S3
[*C] zero with analysis ¢ 1] same as previous zero fiscal

note published
SIGNING OTHER RECOMMENDATIONS:




HOUSE COMMITTEE REPORT

Date referred: 3/22/88 FURTHER REFERRALS:

DATE: jJANarCd (iM
The Judiciary Committee has considered HB 545

"An Act amending crimes relating to sexual assault as they relate to
persons who are mentally incapable.™

RECOMMENDS:
[ replace with CC pfv2S H*S CviuJd ™
[ 1 attached amendment(s)
[s/f' do pass
[ 1 do not pass
[ 1 no recommendation
[ 1 individual recommendations
[ ] additional referral to the Committee

[ the same title
[ 1 anew title

ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s):
fiscal 1mpact [ 1 same as previous fiscal note
[ 1 zero fiscal note published
[ 1 =zero with analysis [ 1 same as previous zero fiscal
note published
SIGNING OTHER RECOMMENDATIONS:

d L . jJ p J
Chairman®s signature
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LETTER OF INTENT
CSHB 545 Judiciary

It is the intent of the legislature 1in enacting CSHB 545 (Judiciary)
that a developmentally disabled or mentally ill person not be

denrived of the right of consensual sexual expression with a person

who is not in a caretaker relationship as described In 11.41.410

(a)(3)(B) and 11.41.420 (a)(2)(B), whether he or she lives
independently or 1in a supervised setting.
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STATE OF ALASKA
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Revision Date:
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1988 LEGISLATIVE SESSION PUBLIS-DATE:
FISCAL NOTE
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. HB 5%

After further thought and evaluation, the Department of Law is
herewith revising its fiscal note for HB 545. The department now
believes that the number of occasions on which it would have to prove
that victims are "mentally incapable" should be reduced from 24 to 15
occasions.  Thus, the annual amount required should be $30,000.
Although the incidence rate in Alaska may appear hr%h when compared to
other jurisdictions, this is reflective of the high number of sexual
abuse “offenders that are prosecuted in Alaska. The department’s
previous analysis of the cost of expert witnesses remains the same.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

Contractual
(Expert Witness Fees)

Total

B 5% -

Fiscal Analysis

Ist Dist 2nd Dist  3rd Dist 4th Dist Total
4,000 6,000 12,000 8,000 30,000
4000 6,000 12,000 8,000 30,000

Costs beyond FY 89 have been increased 3Z annually to reflect inflation.

page o %



CHAPTER 9A.44
SEXUAL OFFENSES

Sectian i

9A.44.010. Definitions. _ _ o

9A.44.020. Testimony—Evidence—Written motion—Admissibility.

9A.44.030. Defenses to prosecution under this chapter.

9A.44.040. Rape in the first degree o

9A.44.045. Minimum term for first degree rape—Restrictions on releas
f1r908r2 confinement—Application to offenses before July 1

9A.44.050. Rape in the second degree.

9A.44.060. Rape in the third degree.

9A.44.070. Statutory rape in the first degree.

9A.44.080. Statutory rape in the second degree. '
9A.44.090.  Statutory rape in the third degree.

9A.44.100. Indecent liberties.

9A-44.110. Repealed. . -

9A.44.120.  Admissibility of child’s statement— Conditions.

9A.44.900. Decodifications and additions_to this chapter. _
9A.44.901.  Construction—Sections decodified and added to this chapter
9A.44.902. Effective date—1979 ex.s. ¢ 244,

Library References

Criminal practice, post-trial proceed-  Jury instructions, >
ings, departure from the guidelines, Incest, definition, see WaskPrac
first offender, see Wash.Prac. vol. vol. 11, WPIC 46.05.

13, Ferguson, § 4321. Sexual intercourse, definition, SC

Wash.Prac. vol. 11, WPIC 45.01

WESTLAW Electronic Research

WESTLAW supplements West's Revised Code of Washington Annotated an
is useful for additional research. Enter a citation In INSTA-CITE fo
display of anY parallel citations and case history. Enter a constitution
statuté or rule citation in a case law database for cases of Interest

Example query for INSTA-CITE: IC 692 P.2d 874

Example query for Washington Constitution:
Const Constitution /s 8 +3'5

Example query for statute: 59.12.030
Also, see the WESTLAW guide following the Preface pages of this volunx
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sexual offenses 9A.44.010

gA.44.010. Definitions

As used in this chapter:
(1) "Sexual intercourse" (a) has its ordinary meaning and occurs
upon any penetration, however slight, and

(b) Also means any Renetration of the vagina or anus however
slight, by an object, when committed on one person by another,
whether such persons are of the same or opposite sex, except when
such penetration is accomplished for medically recognized treat-
ment or diagnostic purposes, and

~(c) Also means any act of sexual contact between persons involv-
mg the sex organs of one person and the mouth or anus of another
whether such persons are of the same or opposite sex.

(2) "Married” means one who is legally married to another, but
does not include a person who is living separate and apart from his
or her spouse and who has filed in an appropriate court for legal
separation or for dissolution of his or her marriage.

(3) "Mental incapacity” is that condition existing at the time of
the offense which prevents a person from understanding the nature
or consequences of the act of sexual intercourse whether that
condition is produced by illness, defect, the influence of a substance
or from some other cause;

(4) "Physically helpless” means a person who (. unconscious or
for any other reason is physically unable to cor-n.unicate unwill-

ingness to an act;

(5) "Forcible compulsion™ means physical force which overcomes
resistance, or a threat, express or implied, that places a person in
fear of death or physical injury to herself or himself or another
person, or in fear that she or he or another person will be kid-
napped;

(6) "Consent" means that at the time of the act of sexual inter-
course there are actual words or conduct indicating freely given
agreement to have sexual intercourse.

Formerly § 9.79.140, enacted by Laws 1975, Ist ExSesg., ch. 14 8§ %

Recodified as § 9A.44.010 by Laws 1979, EX.Sess., ch. 244, § 17, eff. July
1979. Amended by Laws 191, ch. 123§ 1

Historical Note

Laws 1979, ExSess., ch. 244, § 17, re- Source:

codified the section. Laws 1873, p. 187, § 37.
Laws 1909, ch. 249, § 185.

Laws 1981, ch. 123, § 1, in subscc. (2), rrs § 2437.
added the language following 'means Former § 9.79.030.
one who is legally married to another". Laws 1973, 1st ExSess., ch. 154, § 124.
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Evidence showing lustful disposition
Amld only be admitted in sex offense
where’it tends to show lustful incli-
Juiion toward offended female. State v.
Whalon (1970) 1 Wash.App. 785, 464

r.d 730, ,
I-tidence of complaints made by fe-

9A.44.050

24, Unanimity of Jury

Jury unanimity was not required on
one of two alternative means charged in
prosecution for first-degree rape charg-
ing commission by two alternative
means, where constitutionally sufficient
evidence supported both charged alter-

male is restricted to bare complaint un-
irv statement is strictly pan of res ges-
ur, mcases of rape and similar crimes,
suic v. King (1961) 58 Wash.2d 77, 360

I'M 757,

9A.44.045. Minimum term for first degree rape—Restrictions
on release from confinement—Application to of-

fenses before July 1, 1984

No person convicted of rape in the first deﬁree shall be granted a
deferred or suspended sentence except for the purpose of commit-
ment to an inpatient treatment facility: Provided, That every person
convicted of rape in the first dePree shall be confined for a mini-
mum of three years: Provided further, That the board of prison
terms and paroles shall have author|t¥ to set a period of confine-
ment greater than three ?/_ears but shall never reduce the minimum
three-year period of confinement; nor shall the board release the
convicted person during the first three years of confinement as a
result of any type of good time calculaion; nor shall the depart-
ment of corrections permit the convicted person to partmlﬁate_ in
any work release program or f_urIou%h program during the first
three years of confinement. This section applies only to offenses
committed prior to July 1, 1984, .

Enacted by Laws 1982, ch. 192, § 12, eff. April 1, 1982,

Law Review Commentaries

Forcible .ra.f)e in Washington—crimi-
nal and civil sanctions. 19 Gonzaga
LRev. 363 (1983/84).

natives. State v. Whitney (1987) 108
Wash.2d 506. 739 P.2d 1150,

Library References

Sentencing guidelines, mandatory

pe 4 a64. en
minimum sentence, see Wash.Prac.

Ra
gJ.S. Rape § 86 et seq.

robation, deferred ‘sentences, see vol. 13, Ferguson, § 4307.
Wash-Prac. vol. 13, Ferguson,
§ 4318,

9A .44.050. Rape In the second degree

(1) Aperson is guilt}/ of rape in_the second degree when, under
circumstances not constituting r_aﬁe in the first degree, the person
engages in sexual intercourse WI2t23 another person:



9A.44,050 WASHINGTON C

(a) By forcible compulsion; or

(b) When the victim is incapable of consent by reason
physically helpless or mentally incapacitated.

(2) Rape in the second degree is a class B felony.

Formerly § 9.79.180, enacted by Laws 1975, 1st Ex.Sess., ch.
Amended by Laws 1979, Ex.Sess., ch. 244, § 2, eff. July 1, 1979. R-

as § 9A.44.050 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July ljgi
Amended by Laws 1983, ch. 118, § 2.

Historical Note

Laws 1979, Excess., ch. 244, 8§ 2, 17, Laws 1869, p. 204, § 35.
recodified the section; and, In subscc. Laws 1873, p. 187, § 37.
EZ), preceding 'ife|0n¥" inserted “class Code 1881, g§ 812, 814.

" and followm% "felony" deleted ", Laws 1886, p. 84, § L
and shall be punished by imprisonment 3¢ 1807 ¢h 10§ 1
in the state penitentiary for not more Laws 1909 ch. 249 §§' 183 1844
than ten years", Laws 1919, ch. 132, § L

Laws 1983, ch. 118, § 2, at the end of Laws 1937 ch. 74 § 1
the introductory paragraph of subscc. Laws 1943 ch. 112§ 1
(1), deleted ", not married to the perpe- RRS §§ 2435 2436

trator”. Former §§ 9.79.010, 9.79.020, M
Source: Laws 1973, 1st ExSess., ch>
Laws 1854, p. 80, § 33. §8 120 123,

Law Review Commentaries

Forcible .raf)e in Washington—crimi-
nal and civil sanctions. 19 Gonzaga
LRev. 363 (1983/84).

Library References u

Rape «=*1, Rape, second de?ree, definition,
CJ.S. Rape § Let seq. Wash.Prac. vol. 11, WrIC §1
Jury instructions, ) Rape, second degree, elements,'
Defenses, rape, second degree or in- Wash Prac. vol. 11, WPIC 4!

decent liberties, see Wash.Prac.
vol. 11, WPIC 19.03.

Notes of Decisions

Corpus delicti | Proof that male person had sexial
Included offenses tercourse with female, not his wifi, |
that at time she was incapable of gh

her consent thereto because of unsou

- ness of mind, would establish cor

L. Corpus delicti delicti of crime of rape under prwisi
now contained in this statute. Sian

Threat of defendant to take his own
child, in order to coerce defendant's es- %ﬁ}’er (1951) 37 Washed 759, 226 F

tranged wife into engaging in sexual in-

tercourse, constituted a threat of kidnap- 2. Included offenses A
ping when without legal authority and,  where defendant was charged with
as such, went to forcible compulsion so  sault in the second degree under sect
as to constitute crime of second-degree  of statute relating to assault with ini
rape. State v. Tuitasi (1986) 46 Wash. to commit a felony, defendant was i
App. 206, 729 PJd 75. charged with attempted rape in thef

24
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jegree under forcible compulsion * * * hy forcible compulsion” element
tnoon of that statute, and, under of- of the Crime of attempted rape in the
J* ~ascharged, proved and instructed  second degree only one offense was

win the same evidence of physical vio- committed, not two; appropriate reme-
art of efendantpc%nstltuted dy was to set aside the ggnv?ctlon of the

hr assauF ¥ * * committed with intent Iesser offense of attempted rape_in the
commjt Tape" element of the crime of ~ second degree. Stale v. Hinz F1579) 22
"I, in the second degree and the WashAﬁ2d906 594 P.2d 1350, affirmed

Jjiicmpt to engage in sexual intercourse 93 Wash.2d 510, 610 P.2d 1327,

9A.44.060. Rape In the third degree

@ A person is guilty of rape in the third degree when, under
circumstances not constituting rape in the first or second degrees,
such person engages in sexual intercourse with another person, not
married to the perpetrator:

@ Where the victim did not consent as defined inRCW 9A.44._-
010@), to sexual intercourse with the perpetrator and such lack of
consent was clearly expressed by the victim"s words or conduct, or

(®) Where there is threat of substantial unlawful harm to proper-
ly rights of the victim.

(@ Rape in the third degree is a class C felony.

Formerly & 9.79.190, enacted by Laws 1975, Ist Bx.Sess., ch. 14, § 6.
Amended by Laws 1979, Bx.Sess., ch. 244, § 3, eff- July 1, 197/9. Recodified
& 8§ 9A.44.060 by Laws 1979, Bx.Sess., ch. 244, § 17, eff. July 1, 197/0.

Historical Note

Laws 1979, Ex.Sess., ch. 244, 88 3, 17, Laws 1869, p. 204, § 35.
rcodn‘l d the section; and, in subsec.  Laws 1873, g 187, § 37

s bst|tuted a reference to RCW  Code 1881,

0 6) for a reerence to RCW  Laws 1886, p. 84, §
979 140(6 , and, in subsec. (2), preced-  Laws 1897, ch. 19§ 1
ing "felony” inserted * ‘class C", and, fol-  Laws 1909, ch. 249,

'felony” deleted ", and shall be  Laws 1919, ch. 132

lowin L
pumsﬁed by imprisonment In the state  Laws 1937, ch. 74, §
penltentlary for not more than five  Laws 1943 ch 112, 8 1

Former §§ 9.79.010, 9.79.020.
Source: Laws 1873 Ist Excess., ch. 154,

Laws 1854, p. 80, § 33. §§ 122, 123,
Law Review Commentaries

Forcible rape in Washm%ton crimi-
na and civil sanctions. 19 Gonzaga
LRev. 363 (1983/84).

Library References

Rape @l Deantéon see WaskPrac, vol. 11,

CJ.S. Rape § letseq.
Jury instructions, rape, third degree. E'WeEt 636 WaskPrac. vol. 11,

225



WASHINGTON CRIMINAL CO

Notes of Decisions

9A.44.090

Intent 1

Marr_laPe subsequent t? offense 3
Multiple convictions for same act
Pregnancy 4 .

Sex”life of victim 2

L. Intent

Every Iayin? on of hands upon female
of age’ of fifleen does not necessarily
imply intent to have carnal knowledge.
State v. Leach (1950) 36 Wash.2d 641,
219 P.2d 972.

2. Sex life of victim

In a prosecution for_carnal knowledge
of female child, testimony concerning

P”‘” acts of intercourse “hetween de-
e

ndant and prosecuting witness is ad-
missible to show his luStful disposition
toward her. State v. Harold (1954) 45
Wash.2d 505, 275 P.2d 895.

Stale was not required to prove previ-

ous chastity of prosecuting witness, nor
would proof of unchastity in any waY

rebut state's proof that defendant carnal-

y knew female, or that she was under
dge of elg’htee_n years, or that she was
not_ his wite, since former statute merely
recited "any female child under the ag?e
of eighteen’years," not any chaste female
under eighteen vears of age. State v,
Iférllton (£950) 36 Wash.2d b7. 216 P.2d

In prosecution for statutory rape, evi-

dence that prosecutrix had sexual inter-
course with others is not admissible.
?ﬁte v. Gay (1914) 82 Wash. 423, 144 P,

9A.44.100.

Indecent liberties

3. Marriage subsequent to offense

In prosecution for statutory rape*
one ynder age of consent, who had singe
married deféndant, it is error to requii*
wife to appear in court for purpose of
being identified by witness, when lw
condition as to pregnancy was aprx])arent
and could be observed, by jury, thereby-
in reality compelling wife"Jo bécome wit-
ness against defendant. State v. Winnett i
(1907)748 Wash. 93, 92 P. 904,

4. Pregnancy

Instruction that pregnancy of com- %
plaining witness is notin and of itself
evidence that defendant is guilty of spe-=
cific act of carnal knowledge chiarged in |
information, is correct statement of law,!
and sufficient cautionary instruction, if
any be needed. State v. Jcnnen (1961)
58" Wash.2d 171, 361 P.2d 739.

In prosecution for carnal knqwledge i
of female under age of consent, it is not
error to permit jury to consider pregnan-'
cy of prosecuting” witness as evidence
that offense has been committed and of
lime at which it occurred. State v. Jen-"
9368 (1961) 58 Wash.2a 171, 361 P.2d’

*

N

Where charge is carnal knowledge of fl
child, pregnancy can be shown, as it J
B_ro_ves corpus delicti and affects credf

ility of prosecutrix. State v. Chambers 4
(1957) 50 Wash.2d 139, 309 P.2d 1055.

5. Multiple convictions for same act 3
Legislature did not intend that defend- r!
ant be convicted of both nonconsensual 0.
ra?e and statutory rape_for single act of %
intercourse.  Stafe v. Birgen (1982) 33

Wash.App. 1, 651 P.2d 240

oo
(D A person is guilty of indecent liberties when he knowingly 32
causes another person who iIsnot his spouse to have sexual contact 3

with him or another:

(@ By forcible compulsion; or

J
Ji

() When the other person is less than fourteen years of age; or?

(©) When the other person is less than sixteen years of age and $

the perpetrator is more than forty-eightmonths older
is In a position of authorityover theperson;

person and

than the$
or]]|
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(d) When the other person is incapable of consent by reason of
being mental ly defective, mentally incapacitated, or physically help-

less.
(@ For purposes of this section:

(@ "Sexual contact™ means any touching of the sexual or other
intimate parts of a person done for the purpose of gratifying sexual
desire of either party.

() “Person in a position of authority'” means any person who isa
parent or acting in the place of a parent and ischarged with any of
a parent"s rights, duties, or responsibilities to a child, or a person
who 1is charged with any duty or responsibility for the health,
welfare, education, or supervision of a child, either independently
or through another, no matter how briefly, at the time of the act.

(@ Indecent liberties is a class B felony.

Formerly § 9A_.88.100, enacted by Laws 1975, 1st BEx.Sess., ch. 260,
8§ OA.88.100. Recodified as 8§ 9A.44.100 by Laws 1979, Ex.Sess., ch. 244,
8§ 17, ff. July 1, 19/9. Amended by Laws 1986, ch. 131, § 1

Historical Note

Laws 1979. Ex,Sess., ch. 244, § 17, re- Laws 1905, c 33
codified the section without change. + Laws 1909, ch. 24 9, § 189, 190.
Laws 1986, ch. 131 § 1 insubscc. (1), Laws 1935, ch. 74
mserte subd o): reIettered former  RRS §8 2441 244 2
(c asd( ; |n sub sec ), inserted Former 8§ 9.79.070, ' 79080
subdlwsmn esignation *(a " and added  Laws 1995, ch. 127 8 1
LaWs Ist Ex.Sess., ch. 154,
; §§ 128- 129
Code 1881, § 816.
Law Review Commentaries
ImEJact of common law and reform
statu es on ape prosecutions. Wallace
Loh. 55 Wash.LRev. 543 (1980).
Library References
Infants «=13, 20. Indecent liberties, eIements see
Obscenity «=3. Wash.Prac. vol. 11,  WPIC 49.02.
CJ.S. Assault and Battery § 74, Indecent liberties, ~sexual contact,
E' § Obscenit §8et % 95 et seq. Sflg ﬁgn see Wash.Prac. vol. 11,

Jury instructions, 44 S’\ o 'I
edense? |ab[’ernseesc°'%ee Werddl S ARl weic a5
vol. 1 Words and Phrases (Perm.Ed.)

Indeeent Ilbertls defmmon
Wash.Prac. voﬁ 11, WPIC 496
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