


HOUSE FINANCE COMMITTEE 
LETTER OF INTENT 

FOR
CS HB 545 (Judiciary)

It is the intent of the Legislature in enacting CSHB 545 
(Judiciary) that a developmentally disabled or mentally ill 
person not be deprived of the right of consensual sexual 
expression with a person who is not in a caretaker 
relationship as described in 11.41.410 (a) (3) (B) and
11.41.420 (a) (2) (B), whether he or she lives independently
or in a sv.pervised setting.

A1 Adams, Chair 
House Finance Committee
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C S H B  545 J u d i c i a r y

It is the intent of the l e g i s l a t u r e  in e n a c t i n g  C S H B  545 ( J u d i c i a r y )  
that a d e v e l o p m e n t a l l y  d i s a b l e d  or m e n t a l l y  ill p e r s o n  not be 
d e p r i v e d  of the r i g h t  of c o n s e n s u a l  s e x u a l  e x p r e s s i o n  w i t h  a p e r s o n  
who is not in a c a r e t a k e r  r e l a t i o n s h i p  as d e s c r i b e d  in 1 1 . 4 1 . 4 1 0
( a ) ( 3 ) ( B )  a n d  1 1 . 4 1 . 4 2 0  ( a ) ( 2 ) ( B ) ,  w h e t h e r  he or she lives

i n d e p e n d e n t l y  o r  in a s u p e r v i s e d  s e t t i n g .



’> ‘ • !'.! \ ! j ! 
i i ' ' P I  i i  i

fills M  &<8!pi
\'yjj i; r\ \ 1 '— in \ c V I *' \\ in '•* C  w  W —  W ■... V  '  v_| s j

D E P A R T M E N T  O F  L A W

C R I M I N A L  D I V I S I O N / T H I R D  J U D I C I A L  D I S T R I C T  / 
O F F I C E  O F  T H E  D I S T R I C T  A T T O R N E Y

March 29, 1988

House Judiciary Committee 
Box V
Juneau, Alaska 99801

STEVE COWPER, GOVERNOR
REPLY TO:
(X 1031 WEST 4m AVENUE. SUITE 520 

ANCHORAGE. ALASKA 99501-5906 
PHONE: 1907) 277-8622

C  P.O. BOX 470
DILLINGHAM. ALASKA 99576-0470 
PHONE: 1907) 842-2482

C  145 MAIN STREET LOOP. ROOM 201 
KF.NAI, ALASKA 99611-9998 
PHONE. 1907) 283-3131

G 326 CENTER AVE. SUITE 205 
KODIAK. ALASKA 99615-9998 
PHONE: (907) 486-5744

C  809 S. CHUGACH ST.. SUITE 3 
PALMER. ALASKA 99645-9998 
PHONE: (907) 745-5027

G P.O. BOX 671
VALDEZ. ALASKA 99686-0671 
PHONE: (907) 835-2462

Re: House Bill 545
Sexual Assault of Mentally Handicapped Persons

Dear Committee Members:

I am an Assistant District Attorney in Anchorage who 
prosecutes sexual assault cases. I have reviewed House Bill 
545 which proposes significant amendments to the sexual 
assault laws relating to mentally handicapped victims. That 
bill greatly increases the protection against sexual 
exploitation of the mentally handicapped beyond present law.

The present criminal statute of second degree sexual 
assault does not adequately protect the mentally handicapped 
persons from sexual exploitation. It does not criminalize 
sexual contact crimes but only prohibits sexual penetration. 
It places a near impossible burden on the prosecution to prove 
that the mental handicap was so severe that the person does 
not even understand the nature of the conduct. Some judges 
say this means we have to prove the victim cannot even 
comprehend that someone is having sex with them. The proposed 
bill offers an alternative, by allowing us instead to prove 
that the mental handicap affected the victim's ability to 
evaluate the consequences of her conduct even if she is 
capable of knowing that sex is occurring. The present second 
degree statute also includes a requirement to prove that the 
handicapped person would not have engaged in the conduct had 
they been mentally normal: The sex must occur "under
circumstances in which a person who is capable of appraising 
the nature of the conduct would not engage in sexual 
penetration." Since it is very difficult to prove that normal 
people would not have engaged in sex under most circumstances, 
it is difficult to meet this burden of proof.

Two 1987 cases in Anchorage illustrate the problems
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in the. present law which would be alleviated by the proposed 

bill.

Our office prosecuted the manager of an apartment 
building which had a number of female mentally handicapped 
tenants placed there by a social service agency. He was 
convicted of sex crimes against four of these severely 
mentally handicapped women who lived in the complex. He could 
only be convicted of a felony on two of them because he only 
penetrated those two. The other two women were only fondled 
by him. For these fondling crimes he could only be convicted 
of the class B misdemeanor of harassment carrying a maximum 90 
day jail sentence.

In another case prosecuted last year the judge 
acquitted one of two defendants who were having sex in a park 
in broad daylight with a severely schizophrenic woman. 
Eyewitnesses and medical evidence proved she was being 
forcibly assaulted. All of the witnesses agree that the woman 
was so mentally ill that she could not even understand that 
these men were having sex with her. Part of the reason for 
the acquittal was the ambiguous requirement of present law to 
prove that the woman would not have engaged in the sexual 
activity had she been mentally normal. The judge reasoned 
that even norral people sometimes engage in group sex in 
public so the state had failed to prove that element. He felt 
the only way to prove this element was to prove that the woman 
was being raped or being physically injured because this is 
the only sexual activity to which normal people would not 
consent. But he acquitted him on the rape charge apparently 
because the woman did not testify since she was too mentally 
ill to be a competent witness. In other words, he ruled that 
to prove second degree sexual assault under present law the 
state had to prove first degree sexual assault, but the state 
could not prove first degree because the victim was so 
mentally ill. This was the strongest case of second degree 
sexual assault which could be brought under present law yet 
the judge acquitted the defendant and did not let the case go 
to the jury.

As I read House Bill 545 it would create a strong 
policy for protecting severely mentally handicapped people 
from sexual exploitation but would not criminalize consensual
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sexual activity between two handicapped people or sexual 
activity with persons who were not severely mentally 
handicapped. The proposed law requires that the mental 
handicap be so severe that the person cannot either understand 
that sex is occurring or cannot give informed consent. These 
people need the protection of the criminal laws which this 
bill gives them without unnecessarily infringing on their 
privacy and sexual rights.

Very truly yours,

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY

Assistant District Attorney

EHSrbch
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POSITION PAPER 
CS HOUSE BILL NO. 545 (JUDICIARY)

For an Act entitled: "An Act amending crimes relating to sexual assault
as they relate to persons who are mentally incapable."

Effect of Bill:

The purpose of this legislation is to protect mentally incapable persons 
from sexual assault from care providers and from the general public.

Discussion:

The intent ot this legislation is to remedy the situation in which current 
legislation fails to protect mentally incapable persons from sexual 
assault unless there is forcible rape. This legislation expands the types 
of sexual contact that would be construed as sexual assaults and thereby 
offers greater protection.

The Department had some concerns about the original version of this' bill.
. However, this committee substitute, in conjunction with the letter of 

intent accompanying the bill, adequately address those concerns.

Recommendations:
i *

The Division and Department support passage of this legislation.

Proposed by:

Date:

Approved:

Date:
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CS HB 545 (Judiciary)

The Alaska Public Defender Agency is a totally reactive agency which 
provides representation to indigent persons when appointed by the court. 
This agency does not make policy nor dees it initiate litigation. Only 
proposed legislation with fiscal or program ramifications for this 
sg sn cy  c?n  bo ea -id  t o  h a v e  a d i r e c t  ag en cy  im p a c t . T h u s , tho P u b l i c  
Defender Agency submits position papers for legislation which will 
affect this agency fiscally or programatically or will require this 
agency to litigate constitutional issues raised by the legislation.

Fiscal impact: X None See attached fiscal note _____

Program impact: X None See analysis below ______

Constitutional impact: X None See analysis below- ______

The Alaska Public Defender Ager.cy supports this legislation.

This bill fills a gap in the existing criminal code by penalizing sexual 
contact by caregivers with mentally incapable people who are incapable 
of understanding the nature and consequences of their conduct. It also 
increases the penalties for sexual penetration offenses committed 
against a mentally incapable person by someone with a legal duty to care 
for the person. Adults who are developmentally incapable of giving a 
meaningful consent to sexual conduct should be protected from being 
sexually victimized. The harshest penalties should be imposed on those 
who exploit the mentally incapable by abusing their positions of legal 
authority over them.

Because this bill presumes that a category of adults lack the ability to 
consent to the full range of voluntary sexual behavior, the elements of 
the offenses and the definitions which they use must be narrowly drawn 
to protect those who require protection but not to deny a fundamental 
right to those who do indeed have the capacity to consent to sexual 
behavior. Given the need for sensitivity in drawing lines in this area, 
the bill's focus cn caregivers employed by state licensed institutions 
for the more serious charge is substantially preferable to using broader 
corce cs of having any position of authority or being temporarily 
entrusted to care for someone, such as are used in the child sexual 
abuse laws. Someone entrusted by law to care for a mentally incapable 
adult will always be in a position to know the extent of that person's 
incapacity, and the professional caregiver status makes any sexual 
overture inherently coercive. By contrast, a neighbor or friend 
occasionally entrusted to care for a mentally disabled adult may develop 
a genuine friendship which leads to a nonccercive sexual relationship, 
which is fully consensual but for the one adult's being so mentally 
impaired that the law defines him or her as legally incapable of 
consent. Though knowingly engaging in a sexual relationship with a 
mentally incapable person’may be criminalized, the severe presumptive 
sentences for unclassified felonies should not apply to the neighbor or 
friend situation.



Section 2 leaves the current statute on sexual penetration with a person 
who is temporarily incapacitated--e.g., a person who is extremely 
intoxicated— -unchanged, except that the term "incapacitated" has been 
eliminated. That is, former AS 11.41.420(a)(2)(B) would be 
.420(a)(3)(B) under this bill. The term "incapacitated" has a very 
different meaning in Title 13, and it is helpful to eliminate the 
confusion which arises from giving a term two different meanings.
Section 3 creates a new offense for sexual contact with 3 temporarily 
incapable person.

Section 4 provides that a person who is himself or herself mentally 
incapable cannot be charged with a crime of sexual abuse of another 
mentally Incapable person. Practically speaking, the defense of mental 
incapability provides a means of decriminalizing sexual conduct between 
mentally incapable people. Between incapable people, sexual conduct has 
none of the exploitive character that exists when a non-incapable person 
preys upon an incapable person. Such conduct is ordinarily voluntary 
(even if the parties lack the legal capacity to "consent"), and it 
occurs almost exclusively within institutions fur the menially 
incapable. It is better dealt with through institutional rules than 
through the criminal justice system. The defense for those who are 
married to mentally incapable persons will also ensure that a person 
whose spouse is rendered mentally incapable due to an accident are not 
charged with a crime.

Section 5 provides the critical definition of who is "mentally 
incapable." The proposed definition is far preferable to the definition 
in current AS 11.41.420(a)(2)(A). The present definition depends on a 
common morality, presuming that an incapable person's consent is invalid 
when the consent covers sexual activity that a "normal" (non-incapable) 
person would not consent to. That definition is vague; it is both hard 
to prove and hard to defend against in a pluralistic society. The 
definition in cprtinn R focuses nn the reason why mentally incapable 
adults should not be capable of giving valid consents to sexual 
behavior: a consent is meaningless if it is given by someone who dees
not understand the potential harm in the situation. The proposed 
definition is significantly more protective of the mentally disabled 
than comparable statutes from other states.

Public Defender Agency

Department of Administration



A L A S K A  N E T W O R K
ON
D O M E S T IC  V IO LE N C E
AND
S E X U A L  A S S A U L T
130 Seward, N c 301 Juneau, Alaska 99801 (907) 586-3650

Abused Womerfs Aid in Crisis (AWAIC); 
Advocates lo t Victims of Violence IAW ); 

Aiding W om en in Abuse and Rape Emergencies (AWARE); 
Alaska W omen’s Resource Center (AW RO ; Arctic Women in Crisis (AW IQ ; 

Bering Sea Women's Croup (BSWC); Emmonak Women's Shelter;
Kodiak Womerfs Resource & Crisis Center (KWRCC): 

Maniilaq Regional Women's Crisis ftogram; M EN. Inc.; 
Safe & Fear-Free Environment (SAFE): Sitkans Against Family Violence (SAFV);

Southwestern Alaska Council for the 
Prevention ol Child Sexual Assault ISWACPCSA), 

South Peninsula Womerfs Services ISPWS); 
Standing Together Against Rape (STAR); Tundra Womerfs Coalition (TW O ;

Valley Women's Resource Center (VWRC): 
W om en in Crisis Counseling & Assistance (WICCA); 

Women in Safe Homes (WISH); Women's Resource & Crisis Center (WRCC)

S U P P O R T  OF  H O U S E  B I L L  545 
AN ACT A M E N D I N G  C R I M E S  R E L A T I N G  TO S E X U A L  A S S A U L T  AS TH E Y  

R E L A T E  TO P E R S O N S  W H O  ARE M E N T A L L Y  I N C A P A B L E

The A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  s t r o n g l y  
s u p p o r t s  H o use Bill 545. C u r r e n t  law d o e s  n o t  p r o h i b i t  sexual
a s s a u l t  of p e r s o n s  who are m e n t a l l y  i n c a p a b l e  of c o n s e n t  u n l e s s  the 
a s s a u l t  involves p e n e t r a t i o n  or force c a n  be p r o v e n .  T h i s  bill w o u l d  
c l o s e  this s i g n i f i c a n t  g a p  by c r i m i n a l i z i n g  a s e x u a l  a s s a u l t  that 
i n v o l v e s  sexual c o n t a c t .

It a l s o  c h a n g e s  the s t a t u t e s  to most s e v e r e l y  p e n a l i z e  a p e r s o n  in a 
p o s i t i o n  of legal a u t h o r i t y  o v e r  a m e n t a l l y  i n c a p a b l e  p e r s o n  who 
s e x u a l l y  v i c t i m i z e s  t h e i r  c h a r g e .  A c a r e t a k e r s  h a s  a s p e c i a l  trust
r e l a t i o n s h i p  w i t h  his or h e r  c h a r g e  that c a r r i e s  w i t h  it p o w e r  o v e r
a n d  k n o w l e d g e  of the m e n t a l  i n c a p a c i t y  of the v i c t i m .  C a r e t a k e r s
who a b r o g a t e  this t r u s t  by p r e y i n g  on this s p e c i a l  r e l a t i o n s h i p  
s h o u l d  be the most s e v e r e l y  p e n a l i z e d .

M e n t a l l y  i n c a p a c i t a t e d  p e o p l e  are ve r y  v u l n e r a b l e  to se x u a l  as s a u l t .  
The N e t w o r k  is a w a r e  of two s t u d i e s  on this s u b j e c t .  The f irst was 
the S e a t t l e  Rape R e l i e f  D i s a b i l i t i e s  P r o j e c t  c o m p l e t e d  in 1981. In 
th i s  study, 75% of the d e v e l o p m e n t a l l y  d i s a b l e d  p e o p l e  s u r v e y e d  had 
b e e n  s e x u a l l y  a s s a u l t e d  d u r i n g  t h e i r  l i f e t i m e .  99% of the
p e r p e t r a t o r s  i n v o l v e d  were k n o w n  to the victims.

The s e c o n d  s t u d y  was c o n d u c t e d  by the C a l i f o r n i a  S t a t e  C o m m i t t e e  on
the S e x u a l i t y  of the D e v e l o p m e n t a l l y  D i s a b l e d  in 1986. S t a t e w i d e
p r o f e s s i o n a l s  w o r k i n g  in the f i eld in C a l i f o r n i a  a g r e e d  that 98% of 
t h e i r  c l i e n t s  h a d  b e e n  v i c t i m s  of sexual a s s a u l t .  The s t u d y  also 
c o n c l u d e d  that d e v e l o p m e n t a l l y  d i s a b l e d  p e o p l e  do not self r e p o r t  
b e c a u s e  of t h e i r  v u l n e r a b i l i t y  in g e n e r a l ;  the fact th a t  they are 
f r e q u e n t l y  d e p e n d e n t  on t h e i r  a s s a i l a n t  to meet b a s i c  ne e d s ;  t heir 
lack of a w a r e n e s s  of the b e n e f i t s  of r e p o r t i n g ;  a n d  t h e i r  lack of 
a w a r e n e s s  of the s e r v i c e s  a v a i l a b l e  to them. It was f o und that 
p r o f e s s i o n a l s  o f t e n  do n o t  r e p o r t  b e c a u s e  of a lack of k n o w l e d g e  
a b o u t  t h eir legal o b l i g a t i o n  to r e p o r t  ( C a l i f o r n i a  has a m a n d a t o r y  
r e p o r t i n g  law for a b u s e  of the d e v e l o p m e n t a l l y  d i s a b l e d . ) ,  a n d  t h e i r  
p e r c e p t i o n  that the s y s t e m  will not a d e q u a t e l y  r e s p o n d .

T h i s  last p o i n t  is e x t r e m e l y  r e l e v a n t  to A l a s k a  g i v e n  the fact that 
there is c u r r e n t l y  no legal r e s p o n s e  to a d e v e l o p m e n t a l l y  d i s a b l e d  
p e r s o n  incapable of c o n s e n t  who has b e e n  s e x u a l l y  a s s a u l t e d  u n l e s s  
ac t u a l  p e n e t r a t i o n  has o c c u r r e d  or force c a n  be p r o v e n .

The N e t w o r k  s t r o n g l y  u r g e s  p a s s a g e  of this bill.



VBPfB
MAR 3 0  ' 8 8  0 8 ! 2 3  L IO  -  ftNCH 2 7 7 - 6 1 1 2 P. 2/2

•■ ■ -  , . . ■ • •

ADVOCACY SERVICES OF ALASKA
325 East 3rd. 4th 
Anchorage, AK. 99501-2606 
(9C7) 274-3658 TTD

127 S. Franklin 
Juneau , AK. 99801 
(907) 5S5-1627TT D

2 5 0C u in m an ,5 u iie  3H 
fa lrb a n k t  AK. 99701 
(907) 456-1070 TTD

March 29, 1988

Representative John S u n d  
Chairperson
House Judiciary C o m m i t t e e  
P.O. Box V
Juneau, A laska 99811 

Dear Representative Sund:

I understand that y o u r  C o m m ittee is c o n s i d e r i n g  House B i l l  545 
w h i c h  w o u l d  change the criminal statutes r e l a t i n g  to sexual 
assaults committed a g a i n s t  m e n t a l l y  incapable adults. This
letter 1s hn anpporc thic bill and fco command you £02. LaKluy U m
initiative on this i m p o r t a n t  issue.

X  roaont inoidont at the Ilaj-Jjui, view PevulopmentSl tenter COnClU-
sively demonstrates the n e e d  for this type of l e g i s l a t i v e  action. 
In that case, a staff m e m b e r  was d i s c o v e r e d  w h i l e  h a v i n g  sexual 
contact with a s e v e r e l y  impaired resid e n t  w h o  c l e a r l y  c o u l d  not 
consent to such activity. We were all shocked to d i s c o v e r  that 
Sexual Contact W i t h o u t  Penetration In finrh r1 rniimo*- = n.~et, i.a aj*±. a 
crime under current statutes. This loophole m u s t  be c l o s e d  as 
soon as possible.

I also understand that y o u r  Commit t e e ' s  bill w o u l d  i n c r e a s e  the 
penalties for sexual a s s aults c o m m i t t e d  against m e n t a l l y  i n c a p­
able adults b y  care givers. We fully support these efforts. We 
must send a clear m e s s a g e  that such violations of a p o s i t i o n  of 
trust will not be tolerated.

Again, I appreciate a n d  support y o u r  efforts to p r o t e c t  these 
vulnerable members of o u r  community. Please c o n tact m e  if I can 
be of any assistance.

Sincerely,

Jeffrey L. Jessee 
Supervising Attorney

J L J :dw
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D a te  r e f e r r e d :  4 / 1 1 / 8 8 FURTHER REFERRALS:

DATE:

The  Finance________________ Committee has considered HB 545_______

"An Act amending crimes relating to sexual assault as they relate to 
persons who are mentally incapable."

RECOMMENDS:

1%: replace with.. QC- UPs Cj f  ,VU^  C* 3 the came title

[ ] attached amendment(s)  ̂  ̂ a title

i'L] do pass 

[ ] do not pass

[ ] no ‘recommendation

[ ] individual recommendations

[ ] additional referral to_______________ the  _____ Committee

ADOPTS: f\qnc£ letter of intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact 

[ J zero fiscal note 

[■̂ C] zero with analysis

[*] same as previous fiscal note 

published H-< \-S3 _________

C ] same as previous zero fiscal 

note published _____________

SIGNING OTHER RECOMMENDATIONS:



HOUSE COMMITTEE REPORT
Date referred: 3/22/88 FURTHER REFERRALS:

DATE: jf\arĈ gl (iM
The  Judiciary Committee has considered HB 545_______

"An Act amending crimes relating to sexual assault as they relate to 
persons who are mentally incapable."

RECOMMENDS:

[ replace with C C  pfv2? S H'S Cvi u J ̂

[ ] attached amendment(s)

[ s/f' do pass 
[ ] do not pass 

[ ] no recommendation 

[ ] individual recommendations

[ ] additional referral to the

intent

[ ] same as previous fiscal note

published __________________

[ ] same as previous zero fiscal

note published _____________
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p r e v i o u s  a n a l y s i s  o f  th e  c o s t  o f  e x p e r t  w i t n e s s e s  r em a in s  th e  same.
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s e x u a l  o f f e n s e s 9A.44.010

g A .4 4 .0 1 0 .  Defin itions
As used in this chapter:
(1 ) "Sexual intercourse" (a ) has its ord inary  m ean in g  and occu rs  

upon any penetration , however slight, and
(b ) A lso m eans any penetration o f the vagina o r  anus however 

slight, by an ob ject, when com m itted on one pe rson  by another, 
whether such  persons are o f the same or opposite sex, except when  
such penetration  is accom plished fo r m ed ically recognized treat­
ment o r  d iagnostic purposes, and

(c ) A lso m eans any act o f sexual contact betw een persons involv­
ing the sex organs o f one person  and the m ou th  o r  an us o f  another 
whether su ch  persons are o f th e  same o r  opposite  sex.

(2 ) "M arried ” means one w ho  is legally m arried  to another, but 
does not in c lude a person w ho is living separate an d  apart from  his 
or her spouse and who has filed  in an appropria te  cou r t fo r legal 
separation o r  fo r  dissolution o f  his o r  her m arriage .

(3 ) "M ental incapacity" is tha t condition ex isting a t the tim e o f 
the offense w h ich  prevents a person  from  understand ing the nature  
or consequences o f the act o f  sexual in tercou rse whether that 
condition is p roduced by illness, defect, the in fluence o f  a  substance 
or from  som e o th e r cause;

(4 ) "Physically helpless” m eans a person w ho [ s  un con scious or 
for any o th e r  reason is physically  unable to c o r -n .u n ic a te  unw ill­
ingness to  an  act;

(5 ) "F orc ib le  compulsion" m eans physical fo rce  w h ich  overcom es  
resistance, o r  a  threat, express o r  implied, that p la ces a person  in 
fear o f  death  o r  physical in ju ry  to herself o r  h im se lf o r  another 
person, o r  in fea r that she o r  he o r  another pe rson  will be k id ­
napped;

(6 ) "Consent" means that a t the time o f the act o f  sexual in ter­
course there  are actual w ords or conduct ind ica ting  freely given 
agreem ent to  have sexual in tercourse.
Formerly § 9.79.140, enacted by Laws 1975, 1st ExSess., ch. 14, § 1. 
Recodified as § 9A.44.010 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July 1, 
1979. Amended by Laws 1981, ch . 123, § 1.

H is t o r ic a l N o te
Laws 1979, ExSess., ch. 244, § 17, re- Source: 

codified the section. Laws 1873, p. 187, § 37.
Laws 1909, ch. 249, § 185.

Laws 1981, ch. 123, § 1, in subscc. (2), rrs § 2437.
added the language following 'means Former § 9.79.030.
one who is legally married to another". Laws 1973, 1st ExSess., ch. 154, § 124.
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In  ab sence  o f  a r  
m o t io n s  ju d g e  did 
b y  re fu s in g  to  o rd e  
n a t io n  o f  a lleged  t 
D e m o s  (1 9 7 9 )  25  V\ 
7 8 6 , a f f i rm e d  94 V> 
9 6 8 .

2 3 . E v id e n c e
E v id en c e  o f  secte 

o f  w h ich  tended  to  
it m o re  p ro b ab le  
g u i lt y  o f  ra p e  and 
h e  w as ch a rg ed , wa 
d e sp ite  a sse rt io n  t f 
ir re le v a n t  s ince  the 
in c lu d e  h im  in c l 
m ig h t h ave  com m i 
N ic h o la s  (1 9 8 3 )  34  
P .2 d  1356 .

S ta tem en ts  m ade 
p h y s ic ia n  f o r  purp* 
t re a tm e n t a re  co i 
t ru s tw o r th y  because 
in g  re s ts  o o  tru th  
S ta te  v. F lem in g  (1 
9 5 2 , 621  P .2 d  779 .

T e s t im o n y  o f  tw o 
id e n t i fy in g  d e fen d a r 
tw o  c r im e s , w as s 
w h ic h  p e rm itte d  ju t  
fe n d a n t ’s a l ib i w itn e  
fe n d a n t  g u i lt y  on  tw  
grere ra p e  w h ile  a n  
w e a p o n . S ta te  v . 1 
W a s h  .A pp . 8 9 3 , 600  1
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Evidence sh ow in g  lu s t fu l d isp o s it io n  
^ m ld  o n ly  be  a d m it te d  in  sex  o ffe n s e  

w he re  it ten d s t o  sh ow  lu s t fu l in c li-  
Ju iion  toward o f fe n d e d  fe m a le . S ta te  v . 
W halon (1 9 7 0 )  1 W ash .A pp . 7 8 5 , 4 6 4  
r  :d  730.

l-t id en ce  o f  c o m p la in ts  m ad e  b y  f e ­
male is re s tr ic te d  to  b a re  c o m p la in t  u n - 
i r v  sta tem en t is s t r ic t ly  p a n  o f  re s  ges- 
u r , m  cases o f  ra p e  a n d  s im i la r  c r im e s , 
.su ic  v. K in g  (1 9 6 1 )  5 8  W a sh .2 d  7 7 , 3 6 0  
I’ M  757.

SEXUAL o f f e n s e s
2 4 . U n a n im ity  o f  J u ry

J u ry  u n an im ity  w a s  n o t re q u ire d  o n  
o n e  o f  tw o a lte rn a t iv e  m ean s  ch a rg ed  in  
p rosecu tion  fo r  f i rs t -d e g re e  ra p e  c h a rg ­
ing c om m iss ion  b y  tw o  a lte rn a t iv e  
m eans, w he re  c o n s t i tu t io n a lly  su ffic ie n t 
ev idence su p po rted  b o th  ch a rg ed  a lt e r ­
natives . S ta te  v. W h itn e y  (1 9 8 7 )  108 
W ash .2d 506 . 739  P .2d  1150 .

9A.44.050

9A .44 .045 . Minimum term for first degree rape—Restrictions 
on release from confinement—Application to of­
fenses before July 1, 1984

No person convicted o f rape in the first degree shall be granted a 
de fe rred  o r  suspended sentence except for the purpose o f commit­
ment to an inpatient treatment facility: Provided, That every person 
convicted o f rape in the first degree shall be confined for a mini­
mum of three years: Provided further, That the board o f prison 
terms and paroles shall have authority to set a period o f confine­
ment greater than three years but shall never reduce the minimum  
three-year period o f confinement; nor shall the board release the 
convicted person during the first three years o f confinement as a 
result o f any type o f good time calculation; nor shall the depart­
ment o f corrections permit the convicted person to participate in 
any work release program or furlough program during the first 
three years of confinement. This section applies only to offenses 
committed prior to July 1, 1984.
Enacted by Laws 1982, ch. 192, § 12, eff. April 1, 1982.

L a w  R e v ie w  C om m en ta r ie s
F o rc ib le  ra p e  in  W a s h in g to n — c r im i­

nal and  c iv i l s a n c tio n s . 19 G on zag a  
L R e v . 3 6 3  ( 1 9 8 3 / 8 4 ) .

Rape 4_a6 4 .
C J .S . R a p e  § 86  e t seq .
P ro b a tio n , d e fe r re d  sen ten ces , see 

W a sh -P ra c . v o l .  13 , F e rg u son , 
§ 4 3 1 8 .

L ib r a r y  R e fe re n c e s
Sen tenc ing  g u id e lin e s , m an d a to ry  

m in im um  sen tence , see W ash .P ra c . 
vo l. 13, F e rg u son , § 4 3 0 7 .

9 A .4 4 . 0 5 0 .  Rape In the second degree
(1) A person is guilty of rape in the second degree when, under 

circumstances not constituting rape in the first degree, the person 
engages in sexual intercourse with another person:
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9A.44.050 WASHINGTON C

(a ) By forcible compulsion; or
(b ) When the victim is incapable o f consent by reason 

physically helpless o r  mentally incapacitated.
(2 ) Rape in the second degree is a class B felony.

Form erly § 9.79.180, enacted by Laws 1975, 1st Ex.Sess., ch. 
Amended by Laws 1979, Ex.Sess., ch. 244, § 2, eff. July 1, 1979. R- 
as § 9A.44.050 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July 1, jgi 
Amended by Laws 1983, ch. 118, § 2.

H is to r ic a l N o te
L a w s  1 9 7 9 , E x c e s s ., c h . 2 4 4 , §§ 2 , 17, 

r e c o d i f ie d  the sec tion ; a n d , in  subscc. 
( 2 ) ,  p re c e d in g  " fe lo n y "  in se rte d  “ c lass 
B " ; a n d , fo llow in g  " fe lo n y "  d e le ted  ", 
a n d  s h a l l  b e  pun ished  b y  im p ris o nm en t 
in  th e  s ta te  p e n ite n t ia ry  f o r  n o t m o re  
th a n  ten  y e a rs " .

L a w s  1 9 8 3 , ch. 118 , § 2 , a t the end  o f  
th e  in t r o d u c to ry  p a ra g ra p h  o f  subscc. 
( 1 ) ,  d e le te d  " , not m a r r ie d  to  the p e rpe ­
t r a t o r " .
Source:

L a w s  1 8 5 4 , p. 80, § 3 3 .

L aw s 1 869 , p . 2 0 4 , § 3 5 .
L aw s 1 873 , p . 187 , § 3 7 .
C ode 1881 , §§ 8 1 2 , 81 4 .
L aw s 1886 , p. 8 4 , § 1.
L aw s 1 8 9 7 , ch . 19, § 1.
L aw s 1909 , ch . 2 4 9 , §§ 183 , 184^ 
L aw s 1919 , ch . 132 , § 1.
L aw s 1937 , ch . 7 4 , § 1.
L aw s 1943 , ch . 112 , § 1.
R R S  §§ 2 4 3 5 , 2 4 3 6 .
F o rm e r  §§ 9 .7 9 .0 1 0 , 9 .7 9 .0 2 0 . -M 
L aw s 1973 , 1st E x S e s s ., ch>  

§§ 122 , 123.

L a w  R e v iew  C o m m e n ta r ie s
F o r c ib le  rape  in  W a s h in g to n — c r im i­

n a l a n d  c iv i l s a n c tio n s . 19 G onzaga 
L R e v .  3 6 3  ( 1 9 8 3 / 8 4 ) .

L ib r a ry  R e fe re n c e s
R a p e  «=*1.
C J .S .  R a p e  § 1 et seq .
Jury instructions,

D e fe n se s , rape , se c o n d  d eg ree  o r  in ­
d ecen t lib e rt ie s , see  W ash .P rac . 
v o l .  11 , W P IC  1 9 .0 3 .

Un
R ap e , second  degree , d e fin ition , 

W a sh .P ra c . v o l. 11, W r IC  $1 
R ap e , second  degree , elem ents,' 

W a sh .P ra c . v o l. 11, W P IC  4 !

N o te s  o f  D e c is io n s
C o rp u s  d e lic t i  I 
In c lu d e d  o ffe n s e s

1 . C o rp u s  d e lic ti
T h re a t  o f  d e fen d an t to  ta k e  h is  ow n  

c h i ld , in  o r d e r  to c o e rc e  d e fe n d an t's  es­
t ra n g e d  w i fe  in to  en g ag in g  in  sexu a l in ­
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p in g  w h en  w ith ou t le g a l a u th o r i t y  and , 
a s  su ch , w en t to  fo r c ib le  c om p u ls io n  so 
a s  t o  c on s titu te  c r im e  o f  second -deg ree  
ra p e . S ta te  v . T u ita s i ( 1 9 8 6 )  4 6  W ash . 
A pp . 2 0 6 , 7 2 9  P J d  7 5 .

P r o o f  th a t m a le  p e rson  h ad  sex ia l 
te rc o u rse  w ith  fem a le , n o t h is  w ifi , i 
tha t a t t im e  she w as in c ap ab le  o f  gh 
h e r  c on sen t th e re to  because o f  unsou 
ness o f  m in d , w o u ld  e s tab lish  cor 
d e lic ti o f  c r im e  o f  rape  u n d e r  p rw is i 
n ow  con ta in ed  in  th is s ta tu te . Sian 
M eye r ( 1 9 5 ! )  3 7  W a s h e d  7 5 9 , 226  F 
2 04 .
2 . In c lu d e d  o f fe n s e s  ^

W h e re  d e fen d an t w as c h a rg ed  with 
sa u lt  in  the second  deg ree u n d e r  sect 
o f  s ta tu te  re la t in g  to  a ssau lt  w ith  ini 
to  c om m it a  fe lo n y , d e fen d an t was i  
ch a rg ed  w ith  attem pted  ra p e  in  the£
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ilsion; or
s incapable o f consent by re; 
entally incapacitated.
d degree is a class B  felony, 
ted by Laws 1975. 1st Ex.Sess 
•Sess., ch. 244, § 2. eff. July 1, 19 
979. Ex.Sess., ch. 244, § 17, eff 
l. 118, § 2.

H is t o r ic a l N o te
§ § 2 , 1 7 ,  L aw s I* '? 9 , p . 2 0 4 , §

n sub scc . L aw s 1 S . 3 , p . 187 , §
ed  “ c la ss  C ode  1SS1 . §§ 8 1 2 , 81
d e le ted  “ , L aw s 1SS6 , p. 8 4 , § 1.
n^ ?n ™ ;n I L aw s 1S 97 , ch . 19, §
n o t m o re  | 9 0 9 ,  c h . 2 4 9 , §:
, , e L aw s 1 9 1 9 , ch . 132 , §he e n d  o f  1 937 i c h . 7 4 | § ;
hcSpcrpc- L aw s 1 9 4 3 , ch . 11 2 , §

R R S  §§ 2 4 3 5 , 2 4 3 6 . 
F o rm e r  §§ 9 .7 9 .0 1 0 , 9  
L aw s 1 9 7 3 , 1st E x . 

§§ 122, 12 3 .

v Review Commentaries
n— cnmi- 
Gonzaga

L ib r a r y  R e fe re n c e s
R ape , se c o n d  degree

W a s h .P ra c . v o l . 1
R ap e , se c on d  degre i

ee. 9T  *n ' W a s h .P ra c . v o l . 1a sh .P ra c .

N o te s  o f  D e c is io n s

h is  ow n  
ia n t ’s  es- 
e x u a l in - 
:  k id n ap - 
r i ty  a iid , 
i ls i o n  so  
d -d eg ree  
6  W a sh .

P r o o f  th a t m a le  persoc 
te rc o u rs e  w ith  fem a le , n- 
tha t a t t im e  sh e  w as in c j 
h e r  c o n sen t th e re to  b cca1 
ness o f  m in d , w o u ld  e  
d e lic t i o f  c r im e  o f  ra p e  u 
n ow  c o n ta in e d  in  th is  st 
M e y e r  ( 1 9 5 1 )  3 7  W ash .2 . 
2 0 4 .
2 . In rV id e d  o f fe n s e s  

W h e re  d e fe n d a n t  w a s c 
s a u lt  in  th e  se c on d  d eg re  
o f  sta tu te  r e la t in g  to  asst 
to  c om m it  a  fe lo n y , d e fe  
c h a rg ed  w ith  a ttem p ted  i
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5EXUAL OFFENSES 9A.44.060

jegree under fo rc ib le  compulsion 
1>n on o f that statute, and, under of- 
) *  as charged, proved and instructed 
win the same evidence o f  physical vio- 

’ on part o f defendant constituted 
hr 'assault * * * comm itted with intent 

* ,  c o m m i t  rape" element o f  the crime o f 
" l ,  in the second degree and the 
-jiicmpt to engage in sexual intercourse

* * * by forcible compulsion" element 
o f the crime o f attempted rape in the 
second degree, on ly one offense was 
committed, not two; appropriate reme­
dy was to set aside the conviction o f  the 
lesser offense o f attempted rape in the 
second degree. Stale v. Hinz (1 579 ) 22 
Wash.App. 906, 594 P.2d 1350, a ffirm ed 
93 Wash.2d 510, 610 P.2d 1322.

9A.44.060. Rape In the third degree

(1) A person is guilty of rape in the third degree when, under 

circumstances not constituting rape in the first or second degrees, 

such person engages in sexual intercourse with another person, not 

married to the perpetrator:

(a) Where the victim did not consent as defined in R C W  9A.44.- 

010(6), to sexual intercourse with the perpetrator and such lack of 

consent was clearly expressed by the victim's words or conduct, or

(b) Where there is threat of substantial unlawful harm to proper­

ly rights of the victim.

(2) Rape in the third degree is a class C felony.

Formerly § 9.79.190, enacted by Laws 1975, 1st Ex.Sess., ch. 14, § 6. 
Amended by Laws 1979, Ex.Sess., ch. 244, § 3, eff. July 1, 1979. Recodified 
as § 9A.44.060 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July 1, 1979.

Historical Note
Laws 1979, Ex.Sess., ch. 244, §§ 3, 17, 

recodified the section; and, in subsec. 
(I)(a ), substituted a reference to RCW 
9A.44.010(6) fo r  a reference to RCW 
9.79.140(6); and, in subsec. (2 ), preced­
ing "felony" inserted "class C"; and, fo l­
lowing "fe lony" deleted ", and shall be 
punished by im prisonm ent in the state 
penitentiary fo r  not m ore  than five 
years".
Source:

Laws 1854, p. 80, § 33.

Laws 1869, p. 204, § 35.
Laws 1873, p. 187, § 37.
Code 1881, §§ 812, 814.
Laws 1886, p. 84, § 1.
Laws 1897, ch. 19, § 1.
Laws 1909, ch. 249, §§ 183, 184.
Laws 1919, ch. 132, § 1.
Laws 1937, ch. 74, § 1.
Laws 1943, ch. 112, § 1.
RRS §§ 2435, 2436.
Former §§ 9.79.010, 9.79.020.
Laws 1973, 1st Excess., ch. 154, 

§§ 122, 123.

Law Review Commentaries
Forcible rape in Washington— crim i­

nal and civil sanctions. 19 Gonzaga 
LRev. 363 (1 9 8 3 /8 4 ).

Library References
Rape «=»1.
C J.S . Rape § 1 et seq.
Jury instructions, rape, third degree.

Definition, see W askPrac, vo l. 11, 
WPIC 42.01.

Elements, see W askPrac. vo l. 11, 
WPIC 42.02.
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9A.44.090 WASHINGTON CRIMINAL CO

Notes of Decisions
Intent 1
Marriage subsequent to offense 
Multiple convictions for same 
Pregnancy 4 
Sex life of victim 2

3
act

1. Intent
Every laying on o f hands upon female 

o f age o f fifleen does not necessarily 
im p ly intent to have carnal knowledge. 
State v. Leach (1950) 36 Wash.2d 641, 
219 P.2d 972.

2 . Sex life  o f victim
In  a prosecution fo r carnal knowledge 

o f  female child, testimony concerning 
p r io r acts o f intercourse between de­
fendant and prosecuting witness is ad­
m issible to show his lustfu l disposition 
toward her. State v. H aro ld  (1954 ) 45 
W ash.2d 505, 275 P.2d 895.

Stale was not required to prove previ­
ous chastity o f prosecuting witness, nor 
would p roo f o f unchastity in any way 
rebut state's proof that defendant carnal­
ly  knew female, o r that she was under 
age o f eighteen years, o r that she was 
not his wife, since fo rm e r statute merely 
recited "any female child under the age 
o f eighteen years," not any chaste female 
under eighteen vears o f age. State v. 
L inton (1950) 36 Wash.2d 67. 216 P.2d 
761.

In prosecution fo r statutory rape, evi­
dence that prosecutrix had sexual inter­
course with others is not admissible. 
State v. Gay (1914) 82 Wash. 423, 144 P. 
711.

3. Marriage subsequent to offense
In  prosecution fo r  statutory rape* 

one under age o f consent, who had since 
married defendant, it is e rro r to requii* 
wife to appear in court fo r  purpose of 
being identified by witness, when lw  
condition as to pregnancy was apparent 
and could be observed by ju ry , thereby- 
in reality compelling wife Jo become wit- 
ness against defendant. State v. Winnett i  
(1907) 48 Wash. 93, 92 P. 904.
4. Pregnancy

Instruction that pregnancy o f com- % 
plaining witness is not in and o f itself ^  
evidence that defendant is guilty o f spe- = 
cific act o f carnal knowledge charged in i 
in formation , is correct statement o f law ,! 
and sufficient cautionary instruction, if 3*. 
any be needed. State v. Jcnnen (1961) H  
58 Wash.2d 171, 361 P.2d 739. ^

In prosecution fo r carnal knowledge i  
o f female under age o f consent, it is not 
e rro r to perm it ju ry  to consider pregnan-' 
cy o f prosecuting witness as evidence 
that offense has been committed and o f 
lime at which it occurred. State v. Jen-'; 
nen (1961 ) 58 Wash.2d 171, 361 P.2d' 
739.

Where charge is carnal knowledge o f fl 
child, pregnancy can be shown, as it J 
proves corpus delicti and affects credf 
bility o f prosecutrix. State v. Chambers 4 
(1957) 50 Wash.2d 139, 309 P.2d 1055.
5. Multiple convictions for same act 3

Legislature did not intend that defend- r! 
ant be convicted o f both nonconsensual ,o 
rape and statutory rape fo r  single act o f jijj 
intercourse. State v. Birgen (1982) 33 JS 
Wash.App. 1, 651 P.2d 240.

9A .44.I00. Indecent liberties
I

.  " J
(1) A person is guilty of indecent liberties when he knowingly 3?. 

causes another person who is not his spouse to have sexual contact 3 

with him or another: .;J

(a) By forcible compulsion; or Ji

(b) When the other person is less than fourteen years of age; or ?

(c) When the other person is less than sixteen years of age and ,$ 

the perpetrator is more than forty-eight months older than the$

person and is in a position of authority over the person; or||
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•f Decisions
3. Marriage subsequent I

In  prosecution fo r  siatu 
' one under age o f consent, v 

m arried defendant, it is eri 
w ife to appear in court fo 
being identified by witne* 
cond ition as to pregnancy 
and cou ld  be observed by 
in rea lity compel!.r.g wife :c 
ness against defe.-.cant. Sta 
(1 907 ) 4S Wash. 92. 92 P. 9
4. Pregnancy

Instruction tha: pregnar
p laining witness is not in 
evidence that defendant is { 
c ific act o f  carnal knowledg 
in fo rm a tion , is correct state 
and sufficient cautionary ir 
any be needed. State v. Je 
58 Wash-2d 171, 3b 1 P.2d 7!

In  prosecution fo r  carna! 
o f  fem ale under age o f  cons 
e rro r  to perm it ju ry  to consic 
cy o f  prosecuting witness 
that o ffense  has been comm 
time at which it occurred. ! 
nen (1 96 1 ) 58 Wash.2d 17 
739.

Where charge is carnal ki 
child , pregnancy a n  be sf 
proves corpus delict'! and al 
b ilily  o f  p rosecutrix  State v 
(1 957 ) 50 Wash.2d 139, 309
3. Multiple convictions foi

Legislature did not intend t 
ant be convicted o f both non 
rape and statutory rape fo r s: 
in tercourse. State v. Birgen 
W ash^pp . 1, 651 P-2d 240.

:ent liberties when he kr 

his spouse to have sexua

xss than fourteen years of

ess than sixteen years of 

■rty-cight months older t 

authority over the per: 
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S E X U A L  OFFENSES 9A.44.100

(d) When the other person is incapable of consent by reason of 

being mentally defective, mentally incapacitated, or physically help­

less.

(2) For purposes of this section:

(a) "Sexual contact" means any touching of the sexual or other 

intimate parts of a person done for the purpose of gratifying sexual 

desire of either party.

(b) “Person in a position of authority" means any person who is a 

parent or acting in the place of a parent and is charged with any of 

a parent's rights, duties, or responsibilities to a child, or a person 

who is charged with any duty or responsibility for the health, 

welfare, education, or supervision of a child, either independently 

or through another, no matter how briefly, at the time of the act.

(3) Indecent liberties is a class B felony.

Formerly § 9A.88.100, enacted by Laws 1975, 1st Ex.Sess., ch. 260, 
§ 9A.88.100. Recodified as § 9A.44.100 by Laws 1979, Ex.Sess., ch. 244,
§ 17, eff. July 1, 1979. Amended by Laws 1986, ch. 131, § 1.

Historical Note
Laws 1979. Ex.Sess., ch. 244, § 17, re- Laws 1905, ch. 33, § 1. 

codified the section without change. • Laws 1909, ch. 249, §§ 189, 190.
Laws 1986, ch. 131, § 1, in subscc. (1 ), Laws 1935, ch. 74, § 2.

inserted subd. (c ); relettered fo rm e r RRS §§ 2441, 2442.
subd. (c) as (d ); in subsec. (2 ), inserted Former §§ 9.79.070, ‘ .79.080.
subdivision designation “ (a )"; and added Laws 1955, ch. 127, § 1.
subd. (b ). LaWS 1st Ex.Sess., ch. 154,
Source: §§ 128- 129‘

Code 1881, § 816.

Law Review Commentaries
Impact o f common law and re fo rm  

statutes on rape prosecutions. Wallace 
D. Loh. 55 W ash.LRev. 543 (1980).

Library References
Infants «=13, 20. Indecent liberties, elements, see
Obscenity «=3. Wash.Prac. vol. 11, WPIC 49.02.
CJ.S . Assault and Battery § 74. Indecent liberties, sexual contact,
S 't’c ’ §§ 5 scR- 95 et seq. definition, see Wash.Prac. vol. 11,CJ.S . Obscenity § 8 et seq. w p lc  4g
Jury instructions, c , . ‘ ' , r  ...

Defenses, rape, second degree o r  in- S ^ 3' l?liercou? c'I 'decent liberties, see Wash.Prac. Wash.Prac. vol. 11, WPIC 45.01.
vol. 11, WPIC 19.03. Words and Phrases (Perm .Ed.)

Indecent liberties, definition , see 
Wash.Prac. vol. 11, W PIC 49.01.
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233




