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Representative John L. Sund 
Attn: John W. Hartie, Legislative Aide
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811

Re: H.B. No. 468 ("AUTMA")

Dear Sirs:

The proposed Alaska Uniform Transfers to Minors Act
("AUTMA") (H.B. 468) provides a much needed revision and update to 
the current Alaska Uniform Gifts to Minors Act ("AUGMA"). AUGMA was 
originally enacted by the Legislature in 1967, and was based on the 
Uniform Gifts to Minors Act, which was created by the Uniform 
Commissioners in 1966, Since that time many stateB, on their own 
initiative, have greatly expanded the scope and flexibility of the 
Uniform Gifts to Minors Act. In response to these changes the 
Uniform Commissioners revised and updated the Uniform Gifts to 
Minors Act in 1983. The revised and updated Uniform Gifts to Minors 
Act was titled the Uniform Transfers to Minors Act; the proposed 
AUTMA (H.B. 468) is, witn few exceptions, the Uniform Commissioners' 
revised and updated Uniform Transfers to Minors Act.

The proposed AUTMA improves on the current AUGMA in three
significant respects: (1) AUTMA allows virtually any type of
property, real or personal, tangible or intangible, to be 
transferred into a custodial account; (2) AUTMA allows a custodial 
account to be established througn the use ot multiple legal vehicles 
. (e.g. wills and trusts) from multiple parties (e.g. guardians, third 
party debtors, and estates); and (3) AUTMA allows tremendous 
flexibility in determining when the austodial property will be 
distributed to the beneficiary. These improvements are briefly 
described below.
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Under the current AUGMA only cash, insurance, annuities, 
and securities may be held in a custodial account for the benefit of 
the beneficiary. This unnecessarily restricts the usefulness of a 
custodial account; for example, the family home or other interests 
in real property may not be transferred into a custodial account for 
the benefit of a beneficiary. The proposed AUTMA will allow 
virtually any type of property, real or personal, tangible or 
intangible, to be transferred into a custodial account.

Under the current AUGMA the only way to transfer property 
into a custodial account is through a gift. This further 
unnecessarily restricts the usefulness of a custodial account; for 
example, a person cannot currently transfer property through his 
will or through his trust into a custodial account. The proposed 
AUTMA will allow such transfers. Moreover, the current AUGMA does 
not allow a trustee, personal representative, or third party debtor 
to establish a custodial account tor the beneficiary's benefit; the 
proposed AUTMA would allow such custodial accounts to be 
established.

And finally under the current AUGMA, the property in the 
custodial account must be distributed to the beneficiary at the age 
of 18. Many people prefer to have the beneficiary receive the 
distribution from the custodial account at a more mature age or
would prefer to use the custodial account to give financial support
to a beneficiary throughout college. The proposed AUTMA allows the 
creator of the custodial account to determine any age between the 
age of 18 and 25 when the beneficiary will receive the distribution 
from the custodial account.

The current estate planning alternative to a custodial 
account is to use a trust. In many cases, the use of a trust is 
unnecessary and expensive. A trust has a far higher cost to create 
and to administer, and, in fact, professional administration is 
largely unavailable for a trust of lees than ?50,0Q0. In short, the 
proposed AUTMA would allow a custodial account to he used as a 
flexible and inexpensive alternative to a trust.

The proposed AUTMA does differ is some respects from tne
Uniform Commissioner's Uniform Transfers to Minors Act. The 
differences, however, largely reflect clarifications to the Uniform
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Tranfers to Minors Act which were adopted by California. The major 
substantive difference, however, wnich also reflects the approach 
adopted by California, is that the distribution of the property in 
the custodial account may be delayed until the age of 25.

In my current position as Chairman of the Estate Planning 
and Probate Section of the Alaska Bar Association, I have had 
occasion to discuss the proposed AUTMA with many of the estate 
planning attorneys in the Anchorage area. In fact, the proposed 
AUTMA has been extensively discussed at several of our Section 
meetings. All of the estate planning attorneys with which I have 
discussed the proposed AUTMA are in support of its enactment. If 
Ihere are any questions or if I may be of any assistance, please 
feel free to call. Thank you for your consideration.

Very truly yours, 

ATKINSON, CONWAY & GAGNON

R O B : b i g

By O' —
Robin 0. Brena
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Th e  U n i f o r m  T r a n s f e r s  to M i n o r s  A c t  (UTMA) revis es and r e­
states the U n i f o r m  Gifts to M i n o r s  Act (UGMA), o n e  of the 
N a t i o n a l  C onference  of C o m m i s s i o n e r s  on Uniform State Laws 
m o s t  successful products, some v e r s i o n  of which has b e e n  
en a c t e d  in e v e r y  A m e r i c a n  jurisdiction.

T h e  original v e r s i o n  of U G M A  was adop ted by the C o n f e r e n c e  
in 1956 and c l osely f o l lowed a m o d e l  "Act concerning Gifts 
of Securities to Minors" w h i c h  was sponsored by the N e w  York 
St o c k  Exchange a n d  the A s s o c i a t i o n  of Stock E x c h a n g e  Firms 
an d  w h i c h  had b e e n  a d o p t e d  in 14 states. The 1956 v e r s i o n  
of the UG MA b r o a d e n e d  the m o d e l  act to cover g if ts of m o n e y  
as w e l l  as securities but m a d e  few other c h a n g e s .

In 1956 and 1966 the C o n f e r e n c e  r e v i s e d  the U G M A  to e x pand 
the types of f i n a nci al instit u t i o n s  which could serve as 
depositories of custodial funds, to facilitate the 
d e sig nation of s u c c essor custodians, and to add life 
insurance polic ies and a n n u i t y  contracts to the types of 
p r o p e r t y  (cash a n d  securities) that could be m a d e  the 
subject of a g i f t  under the UGMA.

A l a s k a  adopted the 1966 v e r s i o n  of the UGMA in 1967 (AS 45.- 
60). M a n y  states w h i c h  a d o p t e d  the 1956 or 1966 v e r s i o n  of 
the UGMA, have s u b s t a n t i a l l y  r e v i s e d  their versions of the 
U G M A  to expand the kinds of p r o p e r t y  that may b e  m a d e  the 
subject of a g i f t  und er the UGMA. A  few states p e r m i t  
transfers to c u stodians f r o m  other sources, such as trusts 
a n d  estates, as w e l l  as f r o m  lifetime gifts. S o m e  states 
also permit the transfer or to h a v e  an option to e x t e n d  the 
date the cust odial p r o p e r t y  m a y  be distributed to the minor. 
As a result, a great deal of non-un iformity has a r i s e n  among 
the states. U n i f o r m i t y  in this area is important, for the 
Confer ence has c i t e d  the U G M A  as an example of a n  act 
d e s i g n e d  to a v o i d  conflicts of law w h e n  the laws of m o r e  
than one state m a y  apply to a transa ction or a s er ies of 
t r a n s a c t i o n s .

The A laska  U n i f o r m  T r a n sfe rs to Minors  act (AkUTMA) follows 
the expansive a p p r o a c h  taken b y  several states a n d  
allows any kind o f  property, real or personal, t a n g i b l e  or 
intangible, to b e  made the subject of a transfer to a c u s t o­
dian for the b e n e f i t  of a min or (sec. 13.46.990(6;). In 
addition, it p e r m i t s  such transfers not only by lifetime 
ou t ri ght gifts (sec. 13.46.030), but also from trusts, e s­
tates, ana guardianships, w h e t h e r  or not specifically a u­
thori z e d  in the g o v e r n i n g  instrumen t (secs. 13.46.040 and 
13.46.050), and f r o m  other third parties indebted to a m i n o r  
wh o  does not have a conservator, such as parties a g ain st
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w h o m  a minor h a s  a tort c l a i m  or judgment, and d e p o s i t o r y  
institutions h o l d i n g  deposits or insurance c o m p a r e s  issuing 
policies p a y a b l e  on death to a mi nor (sec. 1 3 . 4 6 . 0 6 0 ) .  For 
this reason, a n d  to d i s t i n g u i s h  the enactment o f  this s t a t­
ute from the 1 9 5 6  a n d  1966 versions of the UGMA, the title 
of this Act h a s  b e e n  changed to refer to " T r a n s f e r s "  rather 
than to "Gifts," a m u c h  n a r r o w e r  term. Moreover, the AlcUTMA 
permits the t r a n s f e r o r  or the m inor to have an o p t i o n  to 
extend beyond t h e  age of m i n o r i t y  the date the c u s t o d i a l  
property may b e  d i s t r i b u t e d  to the minor (sec. 13.46.195).

As so expanded, t h e  A k U T M A  m i g h t  be considered a  statutory 
form of trust o r  g u a r d i a n s h i p  that m a y  terminate at age 16 
or, if the t r a n s f e r o r  or m i n o r  so elects, may b e  termin a t e d  
at any age p r i o r  to age 25. Note, however, t h a t  u n l i k e  a 
trust, a c u s t o d i a n s h i p  is not a separate legal e n t i t y  or 
taxpayer. U n d e r  sec. 13.46.100(b), the c u s t o d i a l  property 
is indefeasibly v e s t e d  in the minor, not the c u s t o d i a n ,  and 
thus any income r e c e i v e d  is attributable to and r e p o r t a b l e  
by the minor, w h e t h e r  or not a c t ually d i stributed to the 
m i n o r .

The expansion o f  t h e  A k U T M A  to permit transfers o f  any kind  
of property to a  c u s t o d i a n  creates a significant p r o b l e m  of 
potential p e r s o n a l  l iability for the minor or t h e  custodian 
arising from t h e  o w n e r s h i p  of prope r t y  such as r e a l  estate, 
automobiles, g e n e r a l  partne r s h i p  interests, and b u s i n e s s  
p r o p r i e t o r s h i p s . This p r o b l e m  did not exist u n d e r  the UGMA 
under which c u s t o d i a l  p r o p e r t y  was limited to b a n k  deposits, 
securities, and insura n c e .  In response, sec. 1 3 . 4 6 . 1 6 0  
generally limits t h e  claims of third parties to r e c o u r s e  
against the c u s t o d i a l  property, w i t h  the minor i n s u l a t e d  
against personal l i a b i l i t y  unless he is p e r s o n a l l y  at fault. 
The custodian is s i m i l a r l y  insulated unless he i s  p e rsonally 
at fault or f a i l s  to disclose his custodial c a p a c i t y  upon 
entering into a c o n t r a c t .

Nevertheless, t h e  A k U T M A  should be u s e d  with c a u t i o n  w i t h  
respect to p r o p e r t y  such as real estate or g e n e r a l  p a r t n e r­
ship interests f r o m  w h i c h  liabilities as well as b e n e f i t s  
m a y  arise. M a n y  o f  the pos sible risks can and s h o u l d  be 
insured against, a n d  the custodian has the power u n d e r  sec. 
13.46. 120(a) to p u r c h a s e  such insurance, at l e a s t  w h e n  other 
custodial assets a r e  sufficient to do so. If t h e  assets are 
n o t  sufficient, t h e r e  is doubt that a custodian w i l l  act, or 
there are s i g n i f i c a n t  u n i n s u r a b l e  risks, a t r a n s f e r o r  should 
consider a trust w i t h  spendthrift provisions, s u c h  as a m i­
nority trust u n d e r  S e ction  2503(c), Internal R e v e n u e  Code, 
rather than a c u s t o d i a n s h i p ,  to make a gift of s u c h  property 
to a minor.
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Finally, the A k U T M A  restates and rearranges r a t h e r  than 
amends, the 1 9 6 6  v e r s i o n  of the UGMA. The a d d i t i o n  of other 
forms of p r o p e r t y  and o t h e r  forms of dispo sitions m a d e  a d­
herence to the f o r m a t  a n d  language of the p r i o r  act v e r y  
unwieldy. In a d d i t i o n ,  the 1966 version of t h e  U G M A  closely 
followed the l a n g u a g e  of the earlier model act, w h i c h  h a d  
already been a d o p t e d  in several states, even t h o u g h  it did 
n e t  conform to C o n f e r e n c e  style. It is hoped t h a t  this r e­
writing and r e v i s i o n  of the U G M A  w i l l  improve i t s  clarity 
w h i l e  also e x p a n d i n g  its coverage.
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A L A S K A  U N I F O R M  T R A N S F E R S  T O  M I N O R S  A C T

Sec. 13.46.010. SCOPE A N D  JURISDICTION.

This s e ction has no c o u n t e r p a r t  in the 1966 v e r s i o n  of the 
UGMA. It attempts to r e s o l v e  u n c e r t a i n t i e s  and 
c o n f l i c t s - o f - l a w  q u e s t i o n s  that h a v e  frequently  a r isen 
b e c a u s e  of the p r e s e n t  n o n u n i f o r m i t y  of the UGMA in the 
v a r i o u s  states and w h i c h  m a y  continue to arise d uring the 
t r a n s i t i o n  from the U G M A  to the UTMA.

The c r e a t i o n  of a c u s t o d i a n s h i p  m u s t  invoke the law of a 
p a r t i c u l a r  state b e c a u s e  of the f o r m  of the transfer 
r e q u i r e d  under sec. 13.46.080(a). This section provides 
that a choice of the A k U T M A  is a p p r o p r i a t e  and effec t i v e  if 
any of the nexus factors s p e c ified in subsection (a) exists 
at the time of the transfer. The A k U T M A  continues to g o v­
ern, a n d  subsec t i o n  (b) m a k e s  the c u s t o d i a n  a c c o u n t a b l e  and 
subject to p e r sonal j u r i s d i c t i o n  in the courts of A l a s k a  for 
the d u r a t i o n  of the custodianship, despite s ubsequent r e l o­
cat i o n  of the parties  or the property.

S u b s e c t i o n  (c) re cogn i z e s  that r e s i dents of A l a s k a  m a y  elect 
to h a v e  the law of a n o t h e r  state a p p l y  to a transfer. That 
choice is v a l i d  if a n e x u s  w i t h  the c h o s e n  state exists at 
the time of the transfer. If p e r s o n a l  j u r i s d i c t i o n  can be 
o b t a i n e d  in A l a s k a  u n d e r  other law apart from the AkUTMA, 
the custod i a n s h i p  m a y  b e  e n f o r c e d  in A l a s k a  courts, w h i c h  
are d i r e c t e d  to apply the law of the state elec ted by the 
transferor.

If the choice of law u n d e r  s ubsec tion (a) or (c) is i n e f f e c­
tive b e c a u s e  of the a b sence of the r e q u i r e d  nexus, the 
t r a nsfer m a y  still be e f f e ctive u n d e r  the UTMA of another 
state w i t h  w h i c h  a nexus does exist. See sec. 13.46.200.

Sec. 13.46.020. N O M I N A T I O N  OF CUSTODIAN.

This s e ction is n e w  and permits a future custodian for a 
m i n o r  to be n o m i n a t e d  to r e cei ve a dis tribution u nder a w i l l  
or trust, or as a b e n e f i c i a r y  of a po wer of appointment, or 
of c o n t r a c t u a l  rights such  as a life or endowment insurance 
policy, a n nuity contract, P.O.D. account, benefit plan, or 
similar future p a y ment right. N o m i n a t i o n  of a future c u s t o­
dian does not consti tute a ’’transfer" u n d e r  the A k U T M A  and 
does n ot create c u s t odial property. If it did, the n o m i n a­
tion and b e n e f i c i a r y  d e s i g n a t i o n  w o u l d  have to be permanent, 
since a "transfer" is irrevocable and indefeasib ly vests 
o w n e r s h i p  of the intertest in the m i n o r  under sec. 13.46.- 
1 0 0 ( b ) .

Instead, this section p e r m i t s  a r e v o c a b l e  b e n e f i c i a r y  d e s i g­
n a t i o n  that takes effect only  w h e n  the donor dies, or w h e n  a



lifetime transfer to the c u s t o d i a n  for the minor b e n e f i c i a r y  
occurs, such as a d i s t r i b u t i o n  u n d e r  a n  inter vivos trust. 
However, an u n r e v o k e d  n o m i n a t i o n  u n d e r  this section is b i n d­
ing on a p e r sonal r e p r e s e n t a t i v e  or trustee (see sec. 
13.46.040(b)) and on insu r a n c e  compa n i e s  and other obligors 
who contract to p a y  in the future (see sec. 13.46.060(b)).

The p e r s o n  m a k i n g  the n o m i n a t i o n  m a y  n a m e  contingent or 
successive future c ustodi ans to serve, in the order named, 
in the event that the p e r s o n  first n o m i n a t e d  dies, or is 
unable, declines, or is i n e l i g i b l e  to serve. Such a s u b s t i­
tute future c u s t odian  is a c u s t o d i a n  "nominated . . . under 
AS 13.46.020" to w h o m  the tr ans f e r  m u s t  be made under secs. 
13.46.040(b) and 13.46.060(b).

Any p e r s o n  n o m i n a t e d  as future c u s t o d i a n  m a y  decline tc 
serve before the transfer occurs and m a y  resign at any time 
after the transfer. See sec. 13.46.170.

Sec. 13.46.030. T R A N S F E R  B Y  GIFT O R  E X E R C I S E  OF P O W E R  OF 
APPOINTMENT.

To emphasize the diffe rent kinds of transfers that create 
pr e s e n t l y  effective c u s t o d i a n s h i p s  u n d e r  the AkUTMA, they 
are separately d e s c r i b e d  in secs. 13.46.030, 13.46.040, 
13.46.050, and 13.46.060. This s e c t i o n  in part corresponds 
to Section 2(a) of the 1966 v e r s i o n  of the UGMA and covers 
the traditional lifetime gift that was the only k i n d  of 
transfer author i z e d  b y  the 1966 v e r s i o n  of the UGMA. It 
also covers an irre v o c a b l e  ex ercise of a power of a p p o i n t­
ment in favor of a custodian, as d i s t i n g u i s h e d  from the 
exercise of a p o w e r  in a r e v o c a b l e  instrument that results 
only in the n o m i n a t i o n  of a future c u s t odia n under sec. 
13.46.020.

Sec. 13.46.040. T R A N S F E R  A U T H O R I Z E D  BY W I L L  OR TRUST.

This section is n e w  a n d  has no counte r p a r t  in the UGMA. It 
is b a s e d  on n o n u n i f o r m  p rovi sions a d o p t e d  by Connecticut, 
Illinois, Wisconsin, a n d  other states to validate d i s t r i­
butions from trusts and estates to a cu stodian for a m i n o r  
beneficiary, w h e n  the use of a c u s t o d i a n  is expressly 
authoriz ed b y  the g o v e r n i n g  instrument. It also covers the 
designation of the c u s t o d i a n  w h e n e v e r  the settlor or 
testator fails to make a nomination, or the future custodian 
n o m i n a t e d  under sec. 13.46.020 (and any alternate named) 
fails to qualify.

Sec. 13.46.050. O T H E R  T R A N S F E R  BY FIDUCIARY.

This section is n e w  a n d  has no c ounte r p a r t  in the UGMA. It 
covers a n e w  concept, a l ready a u t h o r i z e d  by the law of some
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states t h r o u g h  n o n u n i f o r m  amend ments to the U G M A  to permit 
custodianshi ps to be u s e d  as g u a r d i a n s h i p s  or conservator 
substitutes, even though not s p e c i f i c a l l y  a uthor i z e d  by the 
p e r s o n  w h o s e  p r o p e r t y  is the s u b j e c t  of the transfer. It 
also p e rmi ts the legal r e p r e s e n t a t i v e  of the minor, such as 
a c onser vator or guardian, to t r a n s f e r  the minor's own 
p r o perty to a n e w  or existing c u s t o d i a n s h i p  for the purposes 
of conv enience or economies of a d m i n istrat ion.

A  c u s t odia nship may be created u n d e r  this section even 
though not s pecif i c a l l y  auth or i z e d  b y  the transferor, the 
testator, or the settlor of the t rust if three tests are 
satisfied. First, the fiduciary m a k i n g  the transfer must  
determine in g o o d  faith and in his f i d u c i a r y  capacity that a 
custodianshi p w i l l  b e  in the be st i n t e r e s t s  of the minor. 
Second, a c u s t o d i a n s h i p  m a y  not be p r o h i b i t e d  by, or i n c o n­
sistent with, the terms of any g o v e r n i n g  instrument. I n c o n­
sistent terms w o u l d  include, for example, a spendthrift 
clause in a g o v e r n i n g  trust, p r o v i s i o n s  terminatin g a g o v e r n­
ing trust for the minor's benefit at a time other than the 
time of the m i n o r ' s  age of majority, a n d  p rovisions for 
m a n d a t o r y  d i s t ributions  of income or p r i n c i p a l  at specific 
times or p e r i o d i c  intervals. P r o v i s i o n s  for other outright 
distributions or bequests w o u l d  n o t  be inco nsistent w i t h  the 
creation of a custodianship under this section. Third, the 
amount of p r o p e r t y  transferred, (as m e a s u r e d  by its value) 
m u s t  be of s u c h  relative small a m o u n t  that the lack of court 
supervision and the typically s t r i c t e r  investments standards 
that w o u l d  a p p l y  to the conser vator o t h e r w i s e  r e q u i r e d  will 
n ot be important. However, if the p r o p e r t y  is of significant 
size, transfer to a custodian m a y  still be made if the ccurt 
approves and if the other two tests are met.

The custod i a n s h i p  created under this s e c t i o n  w i t h o u t  express 
authority in the governing i nstru ment w i l l  terminate upon 
the m i nor's a t tainment of the s t a t u t o r y  age of m a j o r i t y  in 
Alaska, i.e., at the same age a c o n s e r v a t o r s h i p  of the minor 
w o u l d  end. See sec. 13.46.190 and the C o m m e n t a r y  to sec. 
13.46.190.

Sec. 13.46.060. TRANSFER BY OBLIGOR.

This section is n e w  and, like sec. 13.46.050, permits a 
custodian ship to be established as a substitute for a c o n­
servator to r e c e i v e  payments due a m i n o r  f r o m  sources other 
than estates, trusts, and existing g u a r d i a n s h i p s  covered by 
secs. 13.46.040 and 13.46.050. F o r  example, a tort judgment 
debtor of a minor, a bank holding  a j o i n t  or P.O.D. account 
of w h i c h  a m i n o r  is the surviving payee, or an insurance 
company h o l d i n g  life insurance p o l i c y  or b e nefit plan p r o­
ceeds payable to a m i n o r  m a y  create a custo dianship under 
this section.
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Use of this section is m a n d a t o r y  w h e n  a future c u s t o d i a n  has 
b e e n  n o m i n a t e d  u n d e r  sec. 13.46.020 as a n a m e d  b e n e f i c i a r y  
of an in surance policy, b e n e f i t  plan, d e p o s i t  account, or 
the like, because the o r i g i n a l  o w n e r  of the p r o p e r t y  s p e c i­
fied a c u s t odia nship (and a f u t u r e  custodian) to r e c e i v e  the 
property. If that c u s t o d i a n  (or any a l t e r n a t e  named) is not 
available, if no ne w a s  nomina ted, or n o n e  could have b e e n  
n o m i n a t e d  (as in the case of a tort j u d g m e n t  p a ya ble to the 
m i n o r ) , this section is p e r m i s s i v e  and does not p r e c l u d e  the 
obligor  f r o m  r e q u i r i n g  the a p p o i n t m e n t  cf a cons er v a t o r  to 
receive payment. It allows the o b l i g o r  to transfer p r o p e r t y  
to a c u s t o d i a n  unless the p r o p e r t y  excee ds the stated value, 
in w h i c h  case a c o n s e r v a t o r  m u s t  b e  a p p o i n t e d  to r e c e i v e  it.

Sec. 13.46.070. R E C E I P T  F O R  C U S T O D I A L  PROPERTY.

This s e c tion  discharges t r a n s f e r o r s  f r o m  f u rther r e s p o n s i­
bil i t y  for custodial p r o p e r t y  d e l i v e r e d  to and r e c e i p t e d  for 
by the custodian. See also sec. 13 .46.150 w h i c h  prote cts 
transferors and other t h i r d  p a r t i e s  d e a l i n g  w i t h  custodians. 
B e cau se a discharge or r e l e a s e  for a donat i v e  transfer is 
not necessary, this s e c t i o n  h a d  n o  co unte r p a r t  in the UGMA.

This s e ction does n o t  a u t h o r i z e  an e x i s t i n g  custodian, or a 
c u s t o d i a n  to w h o m  an o b l i g o r  m a k e s  a t r a nsfer  u n d e r  sec.
13.46.060 to settle or r e l e a s e  a c l a i m  of the m i n o r  a g ainst  
a third party. Only a conservator, a g u a r d i a n  a d  litem, or 
other p e r s o n  a u t h o r i z e d  u n d e r  o t h e r  l aw to act for the m i n o r  
m a y  r e l e a s e  such a claim.

Sec. 13.46.080. M A N N E R  OF C R E A T I N G  C U S T O D I A L  P R O P E R T Y  A N D  
E F F E C T I N G  TRANSFER; D E S I G N A T I O N  O F  I N IT IAL CUSTODIAN;
CONTROL.

The 1966 v e r s i o n  of the U G M A  c o n t a i n e d  optional b r a c k e t e d  
language permittin g an a d o p t i n g  state to limit the class of 
eligibl e initial c ustodi ans to an a d u l t  m emb er of the m i n o r ' s  
family or a guar dian of the minor. This o p t ional li mita t i o n  
has b e e n  deleted b e c a u s e  it w o u l d  p r e c l u d e  the u s e  of an 
i ndividual and u n c o m p e n s a t e d  c u s t o d i a n  if no q u a l i f i e d  or 
w i l l i n g  family m e m b e r  is available.

Otherwise, w i t h  r e s p e c t  to t r a n sf ers of securities, cash, 
and insurance or a n n u i t y  contracts, this section tracks the 
cognate provisions of s u b s e c t i o n  2(a) of the 1966 v e r s i o n  of 
the UGMA, w i t h  one exception. U n d e r  sec. 1 3 . 4 6 . 0 8 0 ( a ) ( 1 ) ( i i ) , 
a transfer of securities in r e g i s t e r e d  f o r m  may be a c c o m p l i s h e d  
wi t h o u t  regis t e r i n g  the t r a n s f e r  in the name of the c u s t o d i a n  
so that transfers m a y  be a c c o m p l i s h e d  m o r e  expeditiously, 
and so that securities m a y  b e  h e l d  by custodians in street 
name. In other words, sec. 1 3 . 4 6 . 0 8 0 ( a ) ( 1 ) (i) is not the 
exclusive m a nner for m a k i n g  e f f e c t i v e  transfers of s e c u r i­
ties in regist e r e d  form.
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In addition, sub sec t i o n  (a) creates n e w  p r o c e d u r e s  for 
h a n d l i n g  the add itional types of p r o p e r t y  n o w  subject  to the 
Act; specifically:

P a r a g r a p h  (a)(3) c overs the i rrevoca ble transf er of 
ow n e r s h i p  of life a n d  e n d o w m e n t  insurance p o l icies and 
a n n u i t y  contracts.

P a r a g r a p h  (a)(4) covers the irrev ocable exerci se of a 
p o w e r  of appoin t m e n t  and the irrevocable present 
a s s i g n m e n t  of f ut ure p a y m e n t  rights, such as royalties, 
interest, and p r i n c i p a l  p a y ments under a p r o m i s s o r y  
note, or b e n e f i c i a l  interests u n d e r  life or end owment 
or a n n u i t y  insurance contracts  or benefit plans. The 
payor, issuer, or o b l i g o r  m a y  require additional 
f o rma lities such as c o m p l e t i o n  of a specific assignment 
f o r m  and an endorsement, but the transfer is effective 
u p o n  d e l ivery of the notifi cation. (See sec. 13.46.020 
and the C o m m e n t a r y  to sec. 13.46.020 for the p r o c e d u r e  
for r e v o c a b l y  " n o m i n a t i n g "  a f uture custodian as a 
b e n e f i c i a r y  of a p o w e r  of appoi n t m e n t  or s uch p a y m e n t  
r i g h t s .)

P a r a g r a p h  (a)(5) is the e x c l u s i v e  m e t h o d  for the t r a n s­
fer of r e a l  estate a n d  includes  a d isposition effe cted 
b y  will. Under the law of those states in w h i c h  a 
devise of real e s t a t e  vests in the devisee w i t h o u t  the 
n e e d  for a deed f r o m  the p e r s o n a l  r e p r e sentat ive of the 
decedent, a document such as the will must still be 
" recorded" under this p r o v i s i o n  to m a k e  the t ransfer 
effective. For i nter v i v o s  transfers, of course, a 
c o n v e y a n c e  in r e c o r d a b l e  f o r m  w o u l d  be e m p loy ed for 
d i spo sitions of r e a l  estate to a custodian.

P a r a g r a p h  (a)(6) covers the transfer of p e r s o n a l  
p r o p e r t y  such as au tomobiles, aircraft, and other 
p r o p e r t y  subject to r e g i s t r a t i o n  of ownership w i t h  a 
state or federal agency. E i t h e r  r e g i s t r a t i o n  of the 
transfer in the n a m e  of the c u s t o d i a n  or de liv e r y  of 
the e n d o r s e d  ce rti f i c a t e  in regis t e r a b l e  f o r m  makes the 
transfe r effective.

P a r a g r a p h  (a)(7) is a r e s i d u a l  classification, covering 
all p r o p e r t y  not o t h e r w i s e  covered. Examples w o u l d  
include n o n r e g i s t e r e d  securities, partnership 
interests, and t a n g i b l e  p e r s o n a l  prope rty n ot subject 
to title certificates.

The f o r m  of transfer d o c u m e n t  r e c o m m e n d e d  and set out in 
s u b s e c t i o n  (b) contains an a c c e p t a n c e  that must be e xecuted 
by the c u s t odian  to m a k e  the d i s p o s i t i o n  effective. W h i l e  
such a f o r m  of w r i t t e n  a c c e p t a n c e  is not specifically
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r e q u i r e d  in the case o f  r e g i s t e r e d  securities u n d e r  (a)(1), 
m o n e y  u n d e r  (a)(2), i n s u r a n c e  co ntracts or interests u n d e r  
(a)(3) or (a)(4), real e s t a t e  under (a)(5), or titled 
p e r s onal p r o p e r t y  u n d e r  (a)(6), it is c e r t a i n l y  the b ette r 
and r e c o m m e n d e d  p r a c t i c e  to o btain the acknowledgment, 
consent, an d a c c e p t a n c e  of the d e s i g n a t e d  custodi an on the 
instrument of transfer, or otherwise.

A  transferor m a y  create a c u s t o d i a n s h i p  by n a m i n g  h i m s e l f  as 
custodian, e x cept for t r a n sfer s of securities under 
(a)( 1 ) ( B ) , insura nce a n d  a n n u i t y  co ntracts under ( a ) ( 3 ) ( B ) , 
and titled p e r s o n a l l y  u n d e r  (a)(6)(B), w h i c h  are made 
w i t h o u t  r e g i s t e r i n g  t h e m  in the n a m e  of the custodian, and 
transfers of the r e s i d u a l  class of p r o p e r t y  covered by 
(a)(7). In all of these cases a t r a nsfer of p o s s e s s i o n  and 
control to a t hird  p a r t y  is n e c e s s a r y  to e s t a blish donative 
intent and c o n s u m m a t i o n  of the transfer, and d esignati on of 
the t r a n s f e r o r  as c u s t o d i a n  renders the transfer invalid 
under sec. 13.46.100( a)(2).

Note, also, that the I n t e r n a l  R e v e n u e  Service takes the 
p o s i tion that c u s t o d i a l  p r o p e r t y  is includable in the gross 
estate of the donor if h e  appoints h i m s e l f  as cus todian and 
dies w h i l e  s e rving in that capacity b e f o r e  the m i n o r  attains 
the age of 21. Rev.Rul. 57-366, C.B. 1957-2, 618; Rev.Rul. 
59-357, C.B. 1959-2, 212; Rev.Rul. 70-348, C.B. 1970-2, 193; 
Estate of P r u d o w s k y  v. C o m m ' r , 55 T.C. 890 (1971), affd. per 
curiam, 465 F . 2 d  62 (7th Cir. 1972).

The A k U T M A  has b e e n  d r a f t e d  in an a t tempt to avoid income 
at t r i b u t i o n  to the p a r e n t  or i n c l u s i o n  of custodial i n s u r­
ance polic i e s  on a c u s t o d i a n’s life in the estate of the 
custodian t h r o u g h  the changes m a d e  in the standards for 
e x penditur e of c u s t odia l p r o p e r t y  and the custodian's i n c i­
dents of o w n e r s h i p  in c u s t o d i a l  property. See secs.
13.46.120 and 13.46.130 a n d  the C o m m e n t a r y  to secs.
13.46.120 and 13.46.130. However, the m u c h  greater p r o b l e m  
of in clu s i o n  o f  c u s t o d i a l  p r o p e r t y  in the estate of the 
donor w h o  serves as c u s t o d i a n  remains. Therefore, despite 
the fact that this s e c t i o n  permits it in the case of 
regist e r e d  securities, money, life insurance, real estate, 
and p e r s o n a l  p r o p e r t y  s u b j e c t  to t i t l i n g  laws, it is 
g enerally still i n a d v i s a b l e  for a dono r to appoint h i m self 
custo d i a n  or for a p a r e n t  of the m i n o r  to serve as custodian. 
See, g e n e r a l l y  Sections 2036 and 2038 In ternal Revenue Code 
and Rulings and cases c i t e d  above; w i t h  respect to gifts of 
closely h e l d  s t o c k  w h e n  a donor r e t a i n s  v o t i n g  rights by 
serving as custodian, see Section 2036(b), Internal Revenue 
Code o v e r r u l i n g  U.S. v. B y r u m  408 U.S. 125 (1972), 
rehea r i n g  d e n i e d  409 U.S. 896.

Subsec tion (c) tracks in substance S e c t i o n  2(c) of the 1966 
v e r s i o n  of the UGMA. However, it r e p l a c e s  the requirement
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that the t r a n s f e r o r  "p romptly do all things w i t h i n  his 
p o wer " to com plete the transfer, w i t h  the requirement that 
such a c t i o n  m u s t  be taken "as soon as practi c a b l e . "  This 
change is i n t ended only to r e f l e c t  the fact that possession 
and c o n t r o l  of pro perty t r a n s f e r r e d  f r o m  an estate can r a r e l y  
be a c c o m p l i s h e d  w i t h  the i m m e d i a c y  that the term "promptly" 
m a y  h a v e  implied. In the case of inter vivos transfers, no 
r e l a x a t i o n  of the former r e q u i r e m e n t  is intended, since 
"prompt" transf er of dominion is u s u a l l y  practicable.

Sec. 13.46.085. NATIVE CORPORATIONS; CUSTODIANS.

This s e c t i o n  has no comparable p r o v i s i o n  in the UGMA or the 
UTMA. This s e c tion is derived f r o m  A S  45.60.016 which was 
added to the A l a s k a  U n i f o r m  Gifts to M i n o r s  Act in 1972 to 
address the issue of transfers to m i n o r s  arising  under the 
A l a s k a  N a t i v e  Claims Settlement Act.

Sec. 13.46.090. SINGLE CUSTODIANSHIP.

The first sentence follows S e c t i o n  2(b) of the 1966 version 
of the UGMA. The second sentenc e states w h a t  was implicit 
in the 1966 v e r s i o n  of the UGMA, that a dditiona l transfers 
at d i f f e r e n t  times and from d i f f e r e n t  sources m a y  be made to 
an e x i s t i n g  c u s t o d i a n  for the m i n o r  a n d  do not create m u l t i p l e  
custodianships. This pr ovi s i o n  al so p e r mits an existing 
c u s t o d i a n  to b e  nam ed as successor c u s t o d i a n  by another 
cu s t odian for the same minor w h o  r e sign s u nde r sec.
13.46.170 for the purpose o f  c o n s o l i d a t i n g  the assets in a 
single custodianship.

Note, however, that these results are l i mited  to transfer 
made u n d e r  the AkUTMA. Gifts p r e v i o u s l y  m a d e  under the 
Al a s k a  U G M A  or under the U G M A  or the U T M A  of another state 
must be t r e a t e d  as separate custodians hips, even though the 
same c u s t o d i a n  and minor are involved, becau se of possible 
d ifferences  in the age of d i s t r i b u t i o n  a n d  custodian's 
power’s u n d e r  those other Acts.

Even w h e n  all transfers to a single c u s t o d i a n  are made under 
the A k U T M A  and a single c u s t o d i a n s h i p  results, custodial 
p r o p e r t y  t r a n s f e r r e d  under secs. 13.46.050 ana 13.46.060 
must be a c c o u n t e d  for separately f r o m  p r o p e r t y  transferred 
u nder secs. 13.46.030 and 13.46.040 b e c a u s e  the custodian­
ship w i l l  terminate sooner w i t h  r e s p e c t  to the former p r o p­
erty since the State of A l a s k a  has a statutory age of m a j o r­
ity at 18, w h i c h  is lower than 21. See sec. 13.46.190 and 
the C o m m e n t a r y  to sec. 13.46.190.

Sec. 13.46.100. V A L IDI TY A N D  E F F E C T  OF TRANSFER.

S u b s e c t i o n  (a) generally tracks S e c t i o n  2(c) of the 1966 
v e r s i o n  of the UGMA, except that the trans feror's des­
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i g n a t i o n  of h i m s e l f  as c u s t o d i a n  of property for w h i c h  he is 
n o t  e l i g i b l e  to serve u n d e r  sec. 13.46.080(a) makes the 
t r a n s f e r  ineffective. See C o m m e n t a r y  to sec. 13.46.080.

The b a l a n c e  of this s e c t i o n  g e n e r a l l y  tracks Section 3 of 
the 1966 v e r s i o n  of the U G M A  w i t h  a n u m b e r  of necessary, and 
p e r h a p s  significant, changes r e q u i r e d  by the n e w  kinds of 
p r o p e r t y  subject to custodianships. The 1966 v e r s i o n  of the 
U G M A  p r o v i d e s  that a tr ansfer m a d e  u n d e r  its terms "conveys 
to the m i n o r  inde fe a s i b l y  v e s t e d  legal title to the 
[custodial pro per t y ] . "  Because e q u i tab le interests in 
p r o p e r t y  m a y  be the s u bject of a tra nsfer under the AkUTMA, 
the r e f e r e n c e  to "legal title" has b e e n  deleted, but no 
change  c o n c e r n i n g  the effect or f i n a l i t y  of the tr ansfer is 
intended.

However, subse c t i o n  (b) qua lifies the rights of the m i n o r  in 
the property, b y  m a k i n g  t h e m  subject to "the rights, power, 
duties a n d  authority" of the c u s t o d i a n  under the AkUTMA, a 
c o n c e p t  that m a y  have b e e n  implicit and intended in the 1966 
v e r s i o n  of the UGMA, but n o t  expressed. The concept is 
i m p o r t a n t  b e cause of the kinds of property, par ti c u l a r l y  
real estate, n o w  subject to custodianship. If the m i n o r  is 
married, it w o u l d  be p o s s i b l e  for homestead, dower, or c o m­
mu n i t y  p r o p e r t y  rights to attach to real  estate (or other 
property) a c q u i r e d  after m a r r i a g e  b y  the minor through a 
tr a n s f e r  to a custod i a n s h i p  for his benefit. The quoted 
l a n guage q u a l i f y i n g  the minor's interest in the p r o p e r t y  is 
i n t e n d e d  to overrid e these rights insofar as they m a y  c o n­
flict w i t h  the custodian's ability a n d  authority to manage, 
sell, or transfer the p r o p e r t y  w h i l e  it is custodial property. 
U p o n  t e r m i n a t i o n  of the c u s todi anship and transfer of the 
c u s t o d i a l  p r o p e r t y  to the former minor, the custodial p r o p­
erty  w o u l d  then b ecome subject to suc h spousal rights for 
the fir st time.

For a list of the immunities e n j o y e d  by third persons under 
s u b s e c t i o n  ( c ) , see sec. 13.46.150 a n d  the Commentary to 
sec. 13.46.150.

B e c a u s e  of custod i a n s h i p  under the A k U T M A  can extend b e y o n d  
the age o f  m a j o r i t y  in m a n y  states, or b e yond e m a ncipati on 
of a m i n o r  t h rou gh m a r r i a g e  or otherwise, the Drafti ng C o m­
mi t t e e  of the U T M A  consi d e r e d  the a d d i t i o n  of a spendthrift 
clause to this section. The idea w a s  rejec ted because 
n e i t h e r  the 1966 v e r s i o n  of the U G M A  nor its predecessors 
h a d  s u c h  a provision, b e c a u s e  spendthrift prot ection w o u l d  
e x t e n d  o n l y  until 21 in any  event and judgments against the 
m i n o r  w o u l d  then be enforceable, and b e cause the spendthrift 
q u a l i f i c a t i o n  on the interest of the m i n o r  in the p r o per ty 
m a y  be i n co nsistent w i t h  the theory of the UTMA  to convey 
the p r o p e r t y  i n d e f e a s i b l y  to the minor.



S u b s e c t i o n  ( d ) , ( e ) , a n d  ( f ) are d e rived f r o m  C a l i f o r n i a  
a mendments to the UTM A b u t  are not i n c l u d e d  in the UTMA. 
T h e s e  su bsections are i n c l u d e d  in the A k U T M A  to m a k e  clear 
that (1) a p e r s o n  serving as guardian of the estate of the 
m i n o r  (conservator) m a y  also serve as custo d i a n  a nd in this 
case the custodial p r o p e r t y  does not b e c o m e  a part of the 
g u a r d i a n s h i p  estate; and (2) property m a y  be transferred 
from a g u ardian ship estate to the p e r s o n  w h o  serves as 
g u a r d i a n  to be h e l d  by that person as custodian, and in such 
case the p r o p e r t y  is no longer a part of the guardiansh ip 
estate but instead is g o v e r n e d  solely b y  the AkUTMA. (17 
C a l . L . R e v . C o m m . R e p o r t s  61 (1984)).

Sec. 13.46.110. CARE O F  C U S T ODIAL PROPERTY.

S u b s e c t i o n  (a) expands S e c t i o n  4(a) of the 1966 v e r s i o n  of 
the U G M A  to include the duties to take control and 
a p p r o p r i a t e l y  register or r e c o r d  custodial prope r t y  in the 
name of the custodian.

S u b s e c t i o n  (b) restates a n d  makes somewhat stricter the 
" prudent person" f i d u ciary standard for the custodian, since 
it is n o w  cast in terms of a prudent p e r s o n  "dealing w i t h  
p r o p e r t y  of another" r a t h e r  than one "who is seeking 
reaso n a b l e  income and the preser v a t i o n  of his capital," as 
u n d e r  the 1966 v e r s i o n  of the UGMA. The rule also adds a 
s l i g htly h igher s t a ndard for profession al fiduciaries. The 
rule p a r a l lels section 7-302 of the U n i f o r m  Probate Code (AS 
13.36.075) in order to r e f e r  to the exis ting and growing 
b o d y  of law interp reting that standard. The 1966 v e r s i o n  of 
the U G M A  p e r m i t t e d  a c u s t o d i a n  to r eta in any security or 
b a n k  account  received, w i t h o u t  the oblig ation to diversify 
investment. This s u b s e c t i o n  extends that rule to any p r o p­
erty received.

In order to eliminate any u n c e r t a i n t y  that exis ted under the 
1966 v e r s i o n  of the UGMA, subsection (c) grants specific 
a u t h o r i t y  to invest c u s t o d i a l  proper ty in life insurance on 
the m i n o r ' s  life, p r o v i d e d  the minor's estate is the sole 
beneficiary, or on the life of another p e r s o n  in w h o m  the 
m i n o r  has an insurable interest, provid ed the minor, the 
m i nor's estate, or the c u s t odian in his custodial capacity 
is m a d e  the b e n e f i c i a r y  of the policies.

Subsec t i o n  (d) gene r a l l y  tracks Section 4(g) of the 1966 
v e r s i o n  of the UGMA but adds the p r o v ision requir ing that 
c ustodial p r o p e r t y  c o n s i s t i n g  of an u n d i v i d e d  interest be 
h e l d  as a tenant in common. This p r o v i s i o n  permits the 
custo d i a n  to invest c u s t o d i a l  property in common trust 
f u n d s , m u t u a l  f u n d s , or in a proportional interest in a 
"jumbo" certificate of deposit. Investment in prope rty h e l d  
in joint tenancy w i t h  r i g h t  of survivorship is not p e r m i t­
ted, but the A k U T M A  does n o t  preclude a transfer of such an
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interest to a custodian, and the c u s t o d i a n  is a u t h o r i z e d  
under s u b s e c t i o n  (b) to retain a joint  tenan cy interest so 
received.

S ubsec t i o n  (e) follows Section 4(h) of the 1966 v e r s i o n  of 
the UGMA, but adds the requirement that income tax 
informat ion be m a i n t a i n e d  and made available for p r e p a r a t i o n  
of the m i n o r ' s  tax returns. Because the custodi anship is 
not a separate legal entity or taxpayer, the minor's tax 
i denti f i c a t i o n  n u m b e r  should be used to iden tify all c u s t o­
dial p r o p e r t y  accounts.

Sec. 13.46.120. P OW ERS OF CUSTODIAN.

S ubsection (a) r e p laces the specific list of custodian's 
powers c o n t a i n e d  in S e c t i o n  4(f) of the 1966 v e r s i o n  of the 
U G M A  w h i c h  r e l a t e d  only to securities, money, a nd insurance, 
then the only p e r m i t t e d  kinds of cus todial property. It was 
d eterm i n e d  n o t  to e x p a n d  the list to try to deal w i t h  all 
forms of p r o p e r t y  n o w  covered by the A k U T M A  and to specify 
all powers that m i g h t  be appropriate for each k i n d  of p r o p­
erty, or to refer to an existing body of state law, such as 
the T r u s tee's Powers Act, since such powers w o u l d  not be 
uniform. Instead, this pr ovision grants the cu stodian the 
very b r o a d  a n d  g e n eral powers of an u n m a r r i e d  adult owner of 
the property, subject to the prudent p e r s o n  rule and to the 
duties of s e g r e g a t i o n  a n d  record k e e p i n g  specified in sec. 
13.46.110. This a p p r o a c h  permits the A k U T M A  to be 
s elf-contai ned and m o r e  readily u n d e rstanda ble b y  volunteer, 
n o n p r o f e s s i o n a l  fiduciaries, who mos t often serve as c u s t o­
dians. It is i n t en ded that the autho rity g r anted includes 
the powers m o s t  o f t e n  suggested for custodians, such as the 
power to borrow, w h e t h e r  at interest or interest free, the 
power to invest in c o m m o n  trust funds, and the power to 
enter contracts that e x t e n d  beyond the terminatio n of the 
custodianship.

Subsection (a) further specifies that the custodian's powers 
or incidents of o w n e r s h i p  in custodial property such as 
insurance policies m a y  b e  exercised only in the capacity as 
custodian. This p r o v i s i o n  is intended to preve nt the 
exercise of those p owers  for the direct or indirect benefit 
of the custodian, so as to avoid as n e a r l y  as po ssi b l e  the 
result that a c u s t o d i a n  w h o  dies wh ile holdin g an insurance 
policy on his own life for the benefit of a m i n o r  will have 
the p o l i c y  taxed in his estate. See, Section 2042, Internal 
Revenue Code; but compare T erriber ry v. U.S., 517 F.2d 286 
(5th Cir. 1975), a nd Rose v. U . S . , 511 F.2d 259 (5th Cir. 
1975). ---------------

Sec. 1 3 . 4 6 . 1 3 0 .  U S E  O F  C U S T O D I A L  P R O P E R T Y .
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Subsections (a) and (b) track s ubsecti ons (b) and (c) of 
S e c t i o n  4 of the 1966 v e r s i o n  of the UGMA, but w i t h  two s i g­
nif i c a n t  changes. The standard  for expend i t u r e  of c u s t o d i a l  
p r o p e r t y  has b e e n  amende d to read "for the use and b e n e f i t  
of the m i n or ," rather than "for the support, maintenance, 
e d u c a t i o n  and b e nefit of the minor" as specifie d under the 
1966 v e r s i o n  of the UGMA. This c h ange is intended to a v o i d  
the i mplicat ion that the custodial p r o p e r t y  can be u s e d  only 
for the r e q u i r e d  support of the minor.

T he Internal R e venu e S e r vic e has t a k e n  the position that the 
income from custodial property, to the extent it is u s e d  for 
the support of the minor-donee, is i n c l u d a b l e  in the gross 
income of any p e r s o n  w h o  is legally o b l i g a t e d  to support the 
minor-donee, w h e t h e r  or n o t  that p e r s o n  or parent is s e r ving  
as the custodian. Rev.Rul. 56-484, C.B. 1956-2, 23;
Rev.Rul. 59-307, C.B. 1959-2, 212. However, Reg. 1.662(a)-4 
provid es that the term "legal o b l i g a t i o n "  includes a legal 
o b l i g a t i o n  to support a n other p e r s o n  if, and only if, the 
o b l i g a t i o n  is n o t  a f f e cted by the a d e q u a c y  of the 
dependent's own resources. Thus, if u n d e r  local law a 
p arent m a y  use the r e s o urces of a c h i l d  for the child's 
support in lieu of s uppor t i n g  the c h i l d  h i m s e l f  or herself, 
no o b l i g a t i o n  of support exists, w h e t h e r  or not income is 
a c t u a l l y  u s e d  for support, at least if the child's r e s o u r c e s  
are adequate. See, Bittker, F e d e r a l  T a x a t i o n  of Income 
E s t a t e s  and Gifts Para. 80.44 (1981).

For this reason, subsect ion (c) has b e e n  added to specif y 
that di stributions  or expenditures m a y  be made for the m i n o r  
w i t h o u t  regard to the duty or a b i l i t y  of any other p e r s o n  to 
support the m i n o r  and that d i s t ributions  or expenditures are 
not in substitution for, a n d  shall n o t  affect, the 
o b l i g a t i o n  of any p e r s o n  to support the minor. Other 
p o s s ible meth ods of a v o i d i n g  the a t t r i b u t i o n  of custodial 
p r o p e r t y  income to the p e r s o n  o b l i g a t e d  to support the m i n o r  
w o u l d  b e  to prohibit the u s e  of c u s t o d i a l  property or its 
income for that purpose, or to p r o v i d e  that any such u s e  
gives rise to a cause of a ct ion by the m i n e r  against his 
p a r e n t  to the extent that custodial p r o p e r t y  or income is so 
used. The first a lternativ e w a s  r e j e c t e d  as too r e s t r i c­
tive, and the second as too cumbersome.

The "use and benefit" s t a n dard :n subsections (a) and (b) is 
i n t e n d e d  to include p a y m e n t  of the m i n o r ' s  legally e n f o r c e­
able obligations such as tax or child support obligations or 
tort claims. Custodial p r o p e r t y  could be reached by levy of 
a judgme nt creditor in any event, so there is no r eason not 
to p e r m i t  custodian or c o u r t - o r d e r e d  expenditures for 
enforc e a b l e  claims.

A n  " interested  person" e n t itled to seek court ord ered d i s­
tributions under subsec tion (b) w o u l d  include not only the
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p a r e n t  or c o n s e r v a t o r  or g u a r d i a n  of the m i n o r  a n d  a 
transferor or a t r a n s f e r o r ' s  legal repre sentative, but also 
a p ubl ic agency or o f f i c i a l  w i t h  c u stody of the m i n o r  a n d  a 
third party to w h o m  the m i n o r  owes legally e n f o r c e a b l e  debts.

Sec. 13.A 6.140. C U S T O D I A N ' S  EXPENSES, COMPENSATION, A N D  
BOND.

This section p a r a l l e l s  a n d  re states Section 5 of the 1966 
v e r s i o n  of the UGMA. It deletes the statement th at a c u s t o­
dian m a y  act w i t h o u t  c o m p e n s a t i o n  for services, since that 
concept is implied in the r e t a i n e d  p r o v i s i o n  that a c u s t o d i a n  
has an "election" to b e  compensated. However, to p r e v e n t  
abuse, the latter p r o v i s i o n  for p e r m i s s i v e  c o m p e n s a t i o n  is 
d enied to a c u s t o d i a n  w h o  is also the donor of the c u s t o d i a l  
property.

The custodian's e l e c t i o n  to charge compen s a t i o n  m u s t  b e  
exerc i s e d  (although the c o m p e n s a t i o n  n e e d  not b e  a c u t a l l y  
paid) at least a n n u a l l y  or it lapses and m a y  not b e  
exerc i s e d  later. This p r o v i s i o n  is i n t ended to a v o i d  i m p u t e d  
income to the c u s t o d i a n  w h o  waives compensation, and a l s o  to 
avoid the a c c u m u l a t i o n  of a large u n a n t i c i p a t e d  c l a i m  for 
compe n s a t i o n  e x e r c i s a b l e  at t e r m i n a t i o n  of the cust odianship.

This section deletes as s urplusage the b r a c k e t e d  o p t i o n a l  
standards contain ed in the 1966 v e r s i o n  of the U G M A  for 
determin ing " r easonabl e c o m p ensation " w h i c h  included, "in 
the order stated," a d i r e c t i o n  b y  the donor, statutes 
g overning c o m p e n s a t i o n  of custodians or guardians, or court 
order. W hile  c o m p e n s a t i o n  of custod ians becomes a m o r e  
likely occurrence and a m o r e  impo rtant issue under  the 
A k U T M A  because p r o p e r t y  r e q u i r i n g  i n c r e a s e d  m a n a g e m e n t  m a y  
n o w  be subject to custodianship, c o m p e n s a t i o n  can still be 
determ ined by agreement, b y  r e f e r e n c e  to a statute or b y  
court order, w i t h o u t  the n e e d  to so state in the AkUTMA.

Sec. 13.46.150. E X E M P T I O N  OF THE T H I R D  PERSON F R O M  LIABILITY.

Sec. 13.46.150 carries forward, but shortens and simplifies, 
S e ction 6 of the 1966 v e r s i o n  of the U G M A  w i t h  n o  s u b s t a n­
tive change intended. The 1966 v e r s i o n  of the U G M A  p e r m i t t e d  
a 14 year old m inor to a p point a successor c u s t o d i a n  and 
specifi cally p r o v i d e d  that third p a rties w e r e  e n t i t l e d  to 
rely on the appointment. Because this section r e fers to any 
custodian, and "custodi an" is d e fined to include s u c c ess or 
custodians (Sec. 13.46.990(7)), a successor custodia n 
appoi n t e d  by the m i n o r  is included a mong those u p o n  w h o m  
third parties m a y  rely.

Similarly, because this section p r o tects any third 
"persons," it is not n e c e s s a r y  to s p e c i f y  here or in sec.



13.46.100(c) that it e x tends  to any "issuer, transfer agent, 
bank, life insurance company, broker, or other p erson or 
financial insti t u t i o n , "  as did the 1966 v e r s i o n  of the UGMA. 
See the d e f i n i t i o n  of " p e r s o n "  in AS 01.10.060.

This section ex cludes f r o m  its p r o t e c t i o n  persons w i t h  
"knowledge" of the i r r e g u l a r i t y  of a transaction, a c o n c e p t  
n o t  expre ssed but p r o b a b l y  i m p l i e d  in Section 6 of the 1966 
v e r s i o n  of the UGMA. See, e.g., State ex rel. Paden v. 
C u r r e l , 597 S . W . 2 d  167 (Mo. App. 1980) disapproving the 
pledge of custod ial p r o p e r t y  to secure a p e r sona l loan to 
the custodian.

Similarly, this section does n o t  a l ter the requirements for 
b o n a  fide p u r c h a s e r  or h o l d e r  in due course status u n d e r  
other law for persons who a c q u i r e  f r o m  a custodian c u s t o d i a l  
property subject to r e c o r d a t i o n  or registration.

Sec. 13.46.160. L I A B I L I T Y  TO T H I R D  PERSONS.

This section has n o  c o u n t e r p a r t  in the 1966 v e r s i o n  of the 
U G M A  and is b a s e d  u p o n  S e c t i o n  5-429 of the U n i f o r m  P r o b a t e  
Code (AS 13.26.305), r e l a t i n g  to limitations on the l i a b i l i t y  
of conservators. Because some forms of custodial p r o p e r t y  
n o w  p e r m i t t e d  under the A k U T M A  can give  rise to liabilities 
as well as b e n efits (e.g., g e n e r a l  p a r t n e r s h i p  interests, 
interests in real estate or b u s i n e s s  proprietorships, a u t o­
mobiles, etc.) the D r a f t i n g  C o m m i t t e e  for the U n i f o r m  T r a n s­
fers to M i n o r s  Act b e l i e v e d  it is n e c e s s a r y  to protect the 
minor and other assets the m i n o r  m i g h t  have or acquire f r o m  
such liabilities, since the m i n o r  is u n a b l e  to d i s claim  a 
transfer to a cu stodian for his benefit. Similar p r o t e c t i o n  
for the c u s t o dian is n e c e s s a r y  so as n o t  to discourage 
n o n p r o f e s s i o n a l  or u n c o m p e n s a t e d  persons from a ccepting the 
office. T h e r efo re this s e c t i o n  g e n e r a l l y  limits the claims 
of third p a r ties to r e c o u r s e  a g ainst the custodial property, 
as third parties dealing w i t h  a trust are generally l i mit ed 
to recourse a g ainst the trust corpus.

The custodian incurs p e r s o n a l  l i a b i l i t y  only as p r o v i d e d  in 
subsection (b) for actual f ault or for failure to disclose 
h is custodial capacity "in the contract " w h e n  contracting  
w i t h  third parties. In o r a l  contracts, oral disclosure of 
the custodial c a p acity  is sufficient. The minor, on the 
other hand, incurs p e r sonal l i a b i l i t y  u n d e r  subsection (c) 
only for actual fault.

W h e n  custodial p r o p e r t y  is s u b j e c t e d  to claims of third 
parties u nder tnis section, the minor, the minor's legal 
representative, if not a p a r t y  to the a ct ion b y  w h i c h  the 
c l a i m  is succ es s f u l l y  established, m a y  seek to recover the 
loss from the c u s t o dian in a separat e action. See sec. 
13.46.180 and the c o m m e n t a r y  to sec. 13.46.180.

- 17 -



V7-

Sec. 13.46.170. RENUNCIATION, R E S I G N A T I O N ,  DEATH, OR 
RE M O V A L  OF CUSTODIAN; D E S I G N A T I O N  O F  S U C C E S S O R  CUSTODIAN.

This section tracks but condenses S e c t i o n  7 of the 1966 v e r­
sion of the U G M A  to p r o v i d e  that the custodian, or if the 
c u s t o d i a n  does not do so, the m i n o r  if he is 14, m a y  appo int 
the succ essor custodian, or f a i l i n g  that, that the c onservato r 
of the m i n o r  or a court a p p o i n t e e  shall serve. It also covers 
d isclaimer of the office b y  d e s i g n a t e d  or successor  custodians 
or b y  n o m i n a t e d  future custodians w h o  d e cline to serve.

The A k U T M A  broad ens the c a t e g o r y  o f  p e r s o n s  w h o  m a y  be d e s­
ignated b y  the initial c u s t o d i a n  as s u c c e s s o r  c u s t o d i a n  from 
an adult m e m b e r  of the m i n o r ' s  family, his conservator, or a 
trust c o m pany to any adult or t rust company. However, the 
m i nor's d e s i g n a t i o n  remains l i m i t e d  to an adult m e m b e r  of 
his f ami ly (expanded to include a s p o u s e  and a stepparent, 
see sec. 13.46.990(10)), his c o nser vator, or a trust 
company.

Sec. 13.46.180. A C C O U N T I N G  BY A N D  D E T E R M I N A T I O N  OF 
L I A B I L I T Y  OF CUSTODIAN.

This section carries f o r w a r d  S e c t i o n  8 of the 1966 v e r s i o n  
of the UGMA, but expands the class of p a r t i e s  w h o  m a y  r e quire 
an a c c o u n t i n g  by the c u s t odia n to i n c l u d e  a n y  p e r s o n  w h o  
m a d e  a trans fer to the c u s t o d i a n  (or that p e r s o n ' s  legal 
represen tative), the m i n o r ' s  g u a r d i a n  of the person, and the 
successor custodian.

S u b s e c t i o n  (b) authorizes but does n o t  o b l ig ate a successor 
c u s t o d i a n  to seek an a c c o u n t i n g  b y  the p r e d e c e s s o r  
custodian. Since the m i n o r  and o t h e r  p e rsons m e n t i o n e d  in 
subse c t i o n  (a) m a y  also s e e k  an a c c o u n t i n g  f r o m  the p r e­
decessor at a ny time, it is a n t i c i p a t e d  that the ex ercise of 
this right by the successor should b e  rare.

S u b s e c t i o n  (a) also gives the same p a r t i e s  (other than a 
successor custodian) the right to s e e k  r e c o v e r y  f r o m  the 
c u s t odian for loss or d i m i n u t i o n  of c u s t o d i a l  p r o p e r t y  
r e s u l t i n g  f r o m  successful claims b y  third p e rsons  under sec. 
13.46.160, unle ss that issue has a l r e a d y  b e e n  a d j u d i c a t e d  in 
an a c tion u n d e r  that s e c t i o n  to w h i c h  the m i n o r  w as a party.

This s e ction does not c o n t a i n  a s e p a r a t e  statute of l i m i t a­
tions p r e c l u d i n g  petitions for a c c o u n t i n g  after termin a t i o n  
of the custodianship. Because c u s t o d i a n s h i p s  can be created  
w i t h o u t  the k n o w l e d g e  of the minor, a p e r s o n  m i g h t  learn of 
a custodian's  failure to turn over c u s t o d i a l  p r o p e r t y  long 
after r e a c h i n g  majority, a n d  should not be p r e c l u d e d  from 
a s s e r t i n g  his rights in the case of s u c h  fraud. In a d d i­
tion, the 1966 v e r s i o n  of the U G M A  has no such p r e c l u s i o n
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an d  seems to have w o r k e d  well. Other  law, such as g e nera l 
statutes of limitation and the doctrine of laches, s h o u l d  
serve adequ a t e l y  to p r o t e c t  former custodians f r o m  h a r a s s­
ment.

Sec. 13.46.190. T E R M I N A T I O N  OF CUSTODIANSHIP.

This s e ction  tracks S e c t i o n  4(d) of the 1966 v e r s i o n  of the 
U G M A  and provides that custo d i a n s h i p s  created b y  fiduciaries 
w i t h o u t  express a u t h o r i t y  f r o m  the donor of the p r o p e r t y  
under sec. 13.46.050 a n d  b y  obligors of the m i n o r  u n d e r  sec.
13.46.060 terminate u p o n  the m i nor 's at taining age 18, since 
these cus todianships  are substitutes for c o n s e r v atorship s 
that w o u l d  ot herwise t e r m i n a t e  at that time. A l l  other 
custodianshi ps t e r m i n a t e  at the time the m i n o r  attains 18 
years of age unless the time of tr ansfer of the custodial 
p r o p e r t y  is delayed u n d e r  sec. 13.46.195 to a time a f ter the 
time the m i n o r  attains the age of 18 years. Because 
p r o p e r t y  in a single c u s t o d i a n s h i p  m a y  be di stri b u t a b l e  at 
d ifferent times, s e p a r a t e  accoun t i n g  for custodi al p r o p e r t y  
b y  source m a y  be required. See Commen t a r y  to sec.
13.46.090.

Sec. 13.46.195. D E L A Y  IN T R A N S F E R  OF CUSTODIAL P R O P E R T Y  
A F T E R  M I N O R  ATTA INS A G E  18.

This section is a d o p t e d  f r o m  the Califo r n i a  U n i f o r m  T r a n s­
fers to Minors Act. This section is new. There is no p r o­
vi s i o n  for choice as to w h e n  custodial property shall be 
t r a n s f e r r e d  to the m i n o r  u n d e r  the U n i f o r m  Transfers to 
Minors Act or und er p r i o r  A l a s k a  law. This section jives 
this choice since m o s t  transferors who specif ically authoriz e 
a c u s t odian w i s h  to p r e s e r v e  the custodianship as long as 
possible. This is m o s t  likely to be the case, for example, 
w here the custodial p r o p e r t y  is int ended to be p r e s e r v e d  and 
u s e d  to finance a c o l l e g e  education.

A  transferor m a y  feel that a partic u l a r  child at 18 does not 
have, or w i l l  not have, suffici ent m a t u r i t y  to m a n a g e  a s u b­
stantial gift, p a r t i c u l a r l y  w h e n  the transferor wishes to 
m a k e  the gift for a p a r t i c u l a r  purpose, e.g. education. A  
c u s t odian under the A l a s k a  U n i f o r m  Gifts to Minors Act m u s t  
deliver the p r o p e r t y  to the m i n o r  w h e n  the m i n o r  reaches 18 
(AS 45.60.031(d)). Therefore, a t e stamenta ry or inter vivos 
trust m a y  be n e c e s s a r y  to achieve the transferor's goals. 
C ontinuing the c u s t o d i a n s h i p  past the age of 18 permits the 
transfer or donor to a v o i d  the expense of p r e p a r i n g  a trust 
instrument to create a trust that otherwise w o u l d  be 
r e q u i r e d  in order to r e t a i n  the p r o pert y under custodial 
m a n a g e m e n t  until the m i n o r  reac hes the specified age.

The custo dian is r e q u i r e d  to transfer the p r o p e r t y  to the 
m i n o r  w h e n  the m i n o r  a t t a i n s  the age of 18 years unless the
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transfer u n d e r  sec. 13.46.080 specifies a later time. See 
sec. 13.46.190.

S u b s e c t i o n  (c) c o n tains o p t ional langu age w h i c h  the 
d o n o r - t r a n s f e r o r  m a y  u s e  to all ow a m i n o r  the o p t i o n  of 
t e r m i n a t i n g  the c u s t o d i a n s h i p  during a six m o n t h  p e r i o d  
b e g i n n i n g  on the m i n o r ' s  21st birthday. In order to 
e xercise this option, a m i n o r  m u s t  p r o v i d e  w r i t t e n  n o t i c e  of 
the m i n o r ' s  i n t e n t i o n  to terminate to the c u s t odian w i t h i n  6 
m onths of the m i n o r ' s  21st birthday. This o ption has bee n 
p r o v i d e d  so that a t r a n s f e r o r  m a y  t r a n s f e r  p r o p e r t y  by 
i rrev ocable gift, u n d e r  sec. 13.46.030, into a custodi anship 
in a m a n n e r  c o n s i s t e n t  w i t h  S e ction  2503(c) of the Internal 
R e v e n u e  Code a n d  the I n t e r n a l  R e v e n u e  Service's p o s i t i o n  as 
put forth in Rev.Rul. 74-43.

Rev.Rul. 74-43 provides, in r e l e v a n t  part, that a gift into 
a trust for the b e n e f i t  of a minor, w h e n  such a trust 
contains a p r o v i s i o n  that the m i n o r  has the ri ght to compel 
d i s t r i b u t i o n  at age 21 b y  gi ving w r i t t e n  n o t i c e  to the 
trustee, q u a l i f i e s  as a gift of a p r e s e n t  intenrest, and, 
therefore, also q u a l i f i e s  for the annual e x c l u s i o n  p r o v i d e d  
in S e c t i o n  2503(b) of the Internal R e v e n u e  Code.

The use of the o p t i o n a l  language c o n t a i n e d  in s u b s e c t i o n  (c) 
that allows a m i n o r  to c o m p e l  delivery of custodial property  
w h e n  the m i n o r  r e aches the age of 21 should qualify a 
t ransfer of p r o p e r t y  b y  i r r e v o c a b l e  gift under sec.
13.46.030 as a gift of a p r esent interest under Section 
2503(c) of the I n t e r n a l  R e v e n u e  Code.

S u b s e c t i o n  (d) p e r m i t s  the c u s t o d i a n s h i p  to continue until 
not later than the time the m i n o r  attains the age of 25 
years w h e r e  the t r a n s f e r  is m a d e  u n d e r  a p r o v i s i o n  in a will 
or trust that p r o v i d e s  that the c u s todianshi p is to continue 
until the s p e c i f i e d  age, n o t  later than the time the b e n e f i­
ciary attains the age of 25. A  cus tod i a n s h i p  m a y  be e s t a b­
lished u n d e r  a p r o v i s i o n  in a w i l l  or trust that provides 
that the c u s t o d i a n s h i p  is to c o n tinue un til a speci f i e d  age 
after age 18 even t hough  the b e n e f i c i a r y  has a t t a i n e d  an 
age older than 18 but y o u n g e r  than the speci fied age at 
w h i c h  the c u s t o d i a n s h i p  is to terminate. See sec. 
13.46.990(11).

S ubsec t i o n  (e) p e r mi ts the c u s t o d i a n s h i p  to continue until 
the time the m i n o r  attains the age of 25 years w h e r e  the 
custodial p r o p e r t y  is t r a n s f e r r e d  u n d e r  sec. 13.46.030 if 
the transfer specifies that the c u s t odianship  is to continue 
until the s p e c i f i e d  age.

This s e c tion  does not p r o v i d e  for continuance b e y o n d  age 18 
of a c u s t o d i a n s h i p  c r e a t e d  und er secs. 13.46.010, 13.46.050,



13.46.060, 13.46.100, 13.46.110 or 13.46.120. T hese 
custodianships t e r m i n a t e  at age 18 b e c a u s e  they are 
substitutes for a g u a r d i a n s h i p  that otherwise w o u l d  
terminate at that t i m e  (see sec. 13.46.150). And, in the 
cases w h e r e  this s e c t i o n  permits the custodi anship to 
continue after the m i n o r  attains the age of 18 years, if the 
transfer under sec. 13.46 .080 does not specify any age, the 
custodianship t e r m i n a t e s  w h e n  the m i n o r  attains 18 years of 
age. See (f) of this section.

Subsection (g) v a l i d a t e s  a transfer that specifies a m a x i m u m  
time for the d u r a t i o n  of the c u s todi anship that is longer 
than p e r m i t t e d  by this sect ion b y  r e d u c i n g  the d u r a t i o n  of 
the cu stodianship to the m a x i m u m  d u r a t i o n  permi t t e d  for a 
custodianship c r e a t e d  b y  that type of transfer.

Because p r o p e r t y  in a single custod i a n s h i p  may be d i s t r i b u t­
able at different times, separate a ccountin g for c u s t o d i a l  
p r o perty by source m a y  b e  required. See Commentary to sec.
13.46.090. A l s o  see 17 Cal .L.Rev.Comm. Reports 601 (1984); 
84 Cal.S.J. 11794.

Sec. 13.46.200. A P P L I C A B I L I T Y .

This section is n e w  a n d  has two purposes. First, it o p e r­
ates as a "savings c l a use" to v a l i d a t e  transfers m a d e  a f ter 
its effective date w h i c h  m i s t a k e n l y  r e f e r  to A l a ska's U G M A  
rather than to the AkUTMA. Second, it validates transfers 
attempted under the U G M A  of another state which w o u l d  n o t  
permit transfers f r o m  the source or of property of that k i n d  
or under the U T M A  o f  a n o t h e r  state w i t h  no nexus to the 
transactions, p r o v i d e d  in eac h case that Alaska has a 
sufficient nexus to the t r a n s a c t i o n  u n d e r  sec. 13.46.010.

Sec. 13.46.210. E F F E C T  O N  E X I S T I N G  CUSTODIANSHIPS.

Subsec tion (a) is n e w  and is b a s e d  on Section 4 5 - 1 09a of the 
Connecticut U n i f o r m  T r a n s f e r s  to M i n o r s  Act w h i c h  v a l i d a t e s  
gifts of real e sta te a n d  p a r t n e r s h i p  interests made p r i o r  to 
their inclusion as " c u s t o d i a l  p r o p e r t y "  under that Act. 
However, this p r o v i s i o n  goes further and purports also to 
valida te prior tr ansfers of the k i n d  n o w  covered b y  that 
Act, i.e., transfers f r o m  estates, trusts, guardianships, 
and obligators.

All states have p r e v i o u s l y  e n a c t e d  some version of the UGMA, 
and it will be m o r e  o r d e r l y  to subject gifts or other t r a n s­
fers under  the U G M A  to the p r o c e d u r e s  of the UTMA rather 
than to keep b o t h  the U G M A  and U T M A  in force, p r e s u m a b l y  for 
18 or 21 years u n t i l  all c u s t o d i a n s h i p s  created under p r i o r  
law have terminated. S u b s e c t i o n  (b) is intended to a p p l y  
the A k U T M A  to pri or g ifts and e x i s t i n g  custodianships
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insofar as it is c o n s t i t u t i o n a l l y  p e r m i s s i b l e  to do so. 
However, p rior custodianships w i l l  conti n u e  to terminate at 
the age p r e s c r i b e d  by the A c t  u n d e r  w h i c h  the gift or 
transfer w a s  made.

Subsec t i o n  (c) is also n e w  and is b a s e d  upon Section 4 5 - 1 0 9b 
of the C o n n e c t i c u t  Act. This s u b s e c t i o n  is intended for 
adoptio n in those states that r e d u c e d  the age of m a j o r i t y  to 
18, but w h i c h  adopt the r e c o m m e n d e d  r e t u r n  to 21 as the age 
at w h i c h  custodianships terminate. Its purpose is to av oid 
r e s u r r e c t i n g  custodianships for pers ons not yet 21 w h i c h  
t ermin a t e d  during the p e r i o d  that the age of 18 g o v e r n e d  
termination.

S u b s e c t i o n  (d) is also new. This s ubs ection is derived from 
sec. 27 o f  the UTMA, r e l a t i n g  to the effect  of the r e p e a l  of 
the UGMA.

Sec. 13.46.220. U N I F O R M I T Y  OF APPLICATION.

No commentary.

Sec. 13.46.990. DEFINITIONS.

To r e f l e c t  the broader scope an . the unlim i t e d  types of 
propert y to w h i c h  the A k U T M A  w i l l  apply, a number of d e f i n i­
tional changes have been  m a d e  f r o m  the 1966 version of the 
UGMA. In addition, several defi ni t i o n s  specifically a p p l i­
cable to the limited types o f  p r o p e r t y  (cash, securities, 
and insur a n c e  policies) subject to the 1966 version of the 
U G M A  h a v e  b e e n  eliminated as unnecessary. These include the 
definitions of "bank," "issuer," "life insurance policy or 
a n nuity contract," "securit y," and "transf er agent." No 
change in the meaning or c o n s t r u c t i o n  of these terms as us ed 
in the A k U T M A  is intended by these deletions.

The defin i t i o n s  of "domestic financial institution" and 
"insu r e d  financial inst itution" h ave b e e n  eliminated because 
few, if any, states limit deposits b y  custodians to local 
institutions, and the prudent p e r s o n  rule of sec. 13.46.110(b) 
of the A k U T M A  m a y  dictate the use of i n s ured institutions as 
depositories, without h a v i n g  to so specify.

The p r i n c i p a l  changes or additions to the remaining d e f i n i­
tions are discu s s e d  below.

"Benefit Plan" The defin i t i o n  of "benefit plan" is i n t e n­
tional ly v e r y  broad and is m e a n t  to cover any contract, 
plan, system, account, or trust such as a pension plan, 
retireme nt plan, death benefit plan, defe r r e d  compensation 
plan, e m p l o y m e n t  agency arrangement, or stock bonus, option 
or profit sharing plan.
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"Conservator " The t e r m  " c o n s e r v a t o r "  rather than " g u a r d i a n  
of the estate" has b e e n  e m p l o y e d  to c o n f o r m  to U n i f o r m  P r o­
b a t e  Cod e terminology (AS 13.06 - 13.36). The t e r m  includes 
a g u a r d i a n  of the m i n o r ' s  property, w h e t h e r  general, l i m ited 
or temporary, and includes a committee, tutor, or curator of 
the m i n o r ' s  property.

" Custodial Pro perty" The d e f i n i t i o n  of "custod ial proper ty" 
has b e e n  g e n e r a l i z e d  a n d  e x p a n d e d  to encompass every 
c oncei v a b l e  legal or e q u i tab le i n t e r e s t  in p r o p e r t y  of any 
kind, including real estate and tangible  or intangible 
p e r s o n a l  property. The t e r m  is intended, for example, to 
include joint interests w i t h  right of survivorship, 
b e n e f i c i a l  interest in land trusts, as w e l l  as all other 
i ntangible interests in property. Contingent or e x p e c t a n c y  
interests such as the d e s i g n a t i o n  as a b e n e f i c i a r y  u nder 
i n s u rance policies or b e n e f i t  plans  b e c o m e  "custodial  
p r o p erty" only if the d e s i g n a t i o n  is irrevocable, or w h e n  it 
b e c o m e s  so, b u t  the A k U T M A  s p e c i f i c a l l y  authorizes the 
"nomination" of a future c u s t odia n as b e n e f i c i a r y  of such 
interests (see sec. 13.46.020). Proceeds of cu stodial 
property, both imm ediate and remote, are themselves 
c u s t o d i a l  property, as is the case u n d e r  UGMA.

C u s t odial  p r o per ty is d e f i n e d  w i t h o u t  ref erence to the p h y s­
ical location of the property, even if it has one. No 
u s e f u l  purpose w o u l d  be served b y  r e s t r i c t i n g  the 
a p p l i c a t i o n  of the A k U T M A  to, for example, real estate 
" l o c ated in this state," since a convey a n c e  r e c o r d e d  in the 
state of the p rope r t y ' s  location if done w i t h  p r o p e r  
formalities, s hou ld be effective even if that state has not 
e n a c t e d  the UTMA. The rights, duties, and powers of the 
c u s t o d i a n  should be d eter m i n e d  b y  r e f e r e n c e  to the law of 
the state under w h i c h  the c u s t o d i a n s h i p  is created, assuming 
there is sufficient nexu s under sec. 13.46.010 b e t w e e n  that 
state and the transferor, the minor, or the custodian.

"Minor" "Minor" is d e f i n e d  as an indivi dual w h o  has not 
a t t a i n e d  the age of 18 years (consistent w i t h  A S  25.20.010), 
except that the t e r m  "minor" m a y  inc lude an older individual 
u n d e r  some circumstances  w h e n  the t e r m  is used w i t h  
r e f e r e n c e  to the b e n e f i c i a r y  for w h o s e  benefit custodia l 
p r o p e r t y  is h e l d  or is to be h e l d  for a p e r i o d  p a s t  the age 
of 18 years. See the Commen t a r y  to secs. 13.46.190 and 
13.46.195.

" Personal R e p r e s e n t a t i v e "  The d e f i n i t i o n  of the term 
"pers o n a l  r e p r e s e n t a t i v e "  is b a s e d  u p o n  the definiti on in 
the U n i f o r m  P r obate Code (AS 13.06.050(30)).

"Transfer" The n e w  d efini tion of "transfer" is n e c e s s a r y  to 
r e f l e c t  the a p p l i c a t i o n  of the A k U T M A  not only to gifts, but
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also to distributions from trusts a n d  estates, o b l i g o r s  of 
the minor, and transfers of the m i n o r ' s  own assets to a 
custodianship by the legal r e p r e s e n t a t i v e  of a m i no r, all of 
w h i c h  are row p e r m i t t e d  by the AkUTMA.

"Transferor" The n e w  d e f i n i t i o n  of "transferor" is r e q u i r e d  
because the term include s n o t  only the m aker of a gift,
i.e., a donor in the u s u a l  sense, but also fi duciaries and 
obligors who control or own p r o p e r t y  that is the s u b j e c t  of 
the transfer. N o t h i n g  in the A k U T M A  requires that a 
transferor be an "adult ." If p e r m i t t e d  under other law of 
the state relating to e m a n c i p a t i o n  or competence to m a k e  a 
will, gift, or other transfer, a m i n o r  m a y  make an e f f e c t i v e  
transfer of p r o perty  to a c u s t o d i a n  for his benefit or for 
the benefit of another minor.

"T*ust Company" O n l y  e ntities a u t h o r i z e d  to e x e r c i s e  
"general" trust p o wers q u a l i f y  as a "trust company"; that 
is, the authority to e x e r c i s e  only l i mited f i d u ciary 
responsibilities, s u c h  as the a u t h o r i t y  to accept I n d i v i d u a l  
Retirement Account deposits, is not sufficient.

Sec. 13.46.999. S H O R T  TITLE.

No commentary.
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