


HB 322

AN ACT REVISING THE CORPORATIONS CODE; AMENDING ALASKA
RULES OF CIVIL PROCEDURE 4, 10, 11, 19, 20, 23.1, 24,

65, 73, and 82 ALASKA RULES OF APPELLATE PROCEDURE 204

and 609, AND ALASKA RULE OF EVIDENCE 803(8); AND PROVIDING
FOR AN EFFECTIVE DATE.

SUMMARY OF BILL FOR FLOOR COMMENTS

kel EXISTING 10.05.010 ET SEQ. THE "CORPORATIONS CODE"
WAS DRAFTED IN 1953 AND TAKEN FROM OREGON LAW 1IN
1957. THE CODE 1S 35 YEARS OLD.

xx THE EXISTING CORPORATION CODE IS POORLY ORGANIZED
AND HORRIBLY OUT OF DATE, ONLY MINOR CHANGES HAVING
BEEN MADE BY LEGISLATIVE AMENDMENTS TO THE CODE SINCE
1957.

falal THE EXISTING CODE PROVISIONS ARE ANACHRONISTIC AND
DO NOT COME CLOSE TO REFLECTING COURT DECISIONS AND
LEGISLATIVE CHANGES TO CORPORATION CODES IN OTHER
STATES. X

kel BECAUSE THE EXISTING CODE IS SO POORLY DRAFTED, FAILS
TO ADDRESS SO MANY LEGAL QUESTIONS A CORPORATION MUST
ANSWER, IT IS DIFFICULT FOR AN ATTORNEY TO UNDERSTAND
AND IMPOSSIBLE FOR A LAY PERSON TO LEARN WHEN OBLIGATIONS
EXIST WHEN ONE INCORPORATES.

falal HB 322 WAS DRAFTED BY THE ALASKA CODE REVISION COMMISSION
OVER A PERIOD OF EIGHT YEARS. OVER 30 PUBLIC SESSIONS
WERE HELD BY THE COMMISSION FOR THE PURPOSE OF TAKING
PUBLIC COMMENT.

falal HB 322 HAS HAD MORE THAN EIGHT LEGISLATIVE HEARINGS OVER
THE PAST SIX YEARS. IT HAS BEEN THE SUBJECT OF SEMINARS
AND BAR ASSOCIATION CONVENTION TOPICS.

kel MORE THAN $500,000 HAS BEEN SPENT BY THE STATE OF ALASKA
ON REVISING THE CODE AND THOUSANDS OF MAN HOURS HAVE
BEEN SPENT ON REVISING AND REVIEWING THE PROPOSED CODE.

kel THE PROPOSED CODE HAS DRAWN HEAVILY FROM THE CORPORATION
CODES OF THE STATES OF: ALASKA, CALIFORNIA, NEW YORK,
OREGON, WASHINGTON AND DELEWARE.

falel THE PROPOSED CODE IS A "MIDDLE OF THE ROAD"™ CORPORATION
CODE. IT NEITHER FAVORS MANAGEMENT OR SHAREHOLDERS
ALTHOUGH IT PROVIDES HANDY OPTIONAL PROVISIONS FOR THE
ARTICLES OF INCORPORATION WHICH WILL nILOW THE INCORPORATOR
TO CREATE EITHER A MANAGEMENT OR SHAREHOLDER ORIENTED COR—
PORATION.



THE MOST CONTROVERSIAL PROVISION OF THE PROPOSED CODE,
SECTION 488 HAS BEEN REMOVED FROM THE BILL. THIS PRO—
VISION CREATED SECONDARY LIABILITY OF OFFICERS AND DIRECTORS

THE PROPOSED CODE HAS BEEN WRITTEN IN LAY LANGUAGE WHEN —
EVER POSSIBLE, USING A "COOKBOOK"™ APPROACH. THE INDEX

IS BROKEN DOWN -INTO LOGICAL SECTIONS DEALING WITH SPECIFIC
MATTERS RELATING TO CORPORATIONS; E.G. INCORPORATION,
OFFICERS AND DIRECTORS, AMENDMENTS AND DISSOLUTION.

UNLIKE THE EXISTING CODE, EVERY MATTER HAVING TO DO WITH
A CORPORATION 1S DEALT WITH IN A LOGICALLY ORGANIZED
MANNER.  MANY AREAS OF CORPORATION LAW NOT EVEN MENTIONED
INTHE EXISTING CODE ARE EXHAUSTIVELY DEALT WITH IN THE
PROPOSED DRAFT.

A LAY PERSON CAN READ, FIND AND UNDERSTAND THE LEGAL
REQUIREMENTS FOR INCORPORATION. UNDER THE EXISTING CODE

IT IS NECESSARY TO READ THE ENTIRE CODE TO MAKE SURE YOU
HAVE FOUND EVERYTHING HAVING TO DO WITH A PARTICULAR TOPIC.

BECAUSE OF THE ORGANIZATION AND CLEAR, LAY LANGUAGE OF THE
PROPOSED CODE, THE SERVICES OF AN ATTORNEY WILL BE MINIMIZED

THE PROPOSED CODE CONTAINS IMPORTANT INCORPORATION AND
REPORTING REQUIREMENTS NEEDED BY THE DIVISION OF COR-—
PORATIONS .

THE PROPOSED CODE ADDRESSES IMPORTANT NEEDS AND UNIQUE
PROBLEMS OF ALASKA NATIVE CORPORATIONS.

MUCH OF EXISTING ALASKA LAW IS INCLUDED IN THE PROPOSED
CODE.

THE PROPOSED CODE HAS BEEN SPECIFICALLY TAILORED TO MEET
THE NEEDS OF ALASKA CORPORATIONS.

INTERNAL [INCONSISTENCIES CONTAINED IN EXISTING ALASKA LAW
HAVE BEEN RESOLVED IN THE PROPOSED CODE ALONG WITH LAN-
THAT IS EASIER TO UNDERSTAND.

THE PROPOSED CODE CONTAINS IMPORTANT SECTIONS NOT PRESENTLY
FOUND IN THE EXISTING LAW, [INCLUDING:

COMPLETE FINANCIALS SECTION

SECTION DEALING WiTH SHAREHOLDER DERIVATIVE SHAREHOLDER

ACTIONS

SECTION DEALINGWITH DIRECTOR CONFLICTS OF INTERESTS

SECTION DEALINGWITH MINORITY SHAREHOLDER RIGHTS

SECTION DEALINGWITH OPTIONAL PROVISIONS FOR THE
ARTICLES OF INCORPORATION
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THE PROPOSED CODE APPLIES TO CORPORATIONS HAVING A
LARGE NUMBER OF SHAREHOLDERS OR MOM AND POP CORPORA—
TIONS (CLOSELY HELD CORPORATIONS).

THE PROPOSED CODE HAS BEEN RECOMMENDED FOR APPROVAL IN
PAST LEGISLATIVE COMMITTEE HEARINGS BY:

ALASKA AIRLINES-,- -THE LARGEST CORPORATION IN ALASKA

THE ALASKA FEDERATION OF NATIVES SUBCOMMITTEE

THE DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT,
DIVISION OF CORPORATIONS.

BECAUSE THE PROPOSED CODE IS SO CLEARLY DRAFTED AND
SO DETAILED IN DEALING WITH VIRTUALLY EVERY LEGAL
MATTER INVOLVING A CORPORATION, IT SHOULD ENCOURAGE
OUTSIDE BUSINESS TO INCORPORATE IN ALASKA. THEY WILL
EASILY AND CLEARLY ANTICIPATE THE LEGAL CONSEQUENCES
OF THEIR ACTIONS USING THE CORPORATE FORM.

THE PROPOSED CODE IS REVENUE NEUTRAL. IT WILL NOT COST
THE STATE ONE PENNY TO ADOPT OR IMPLEMENT.



ALASKA CODE REVISION COMMISSION
LEGISLATIVE AFFAIRS AGENCY
POUCH Y STATE CAPITOL
JUNEAU, ALASKA 93311

March 27. 1983

The Honorable John Sund

Chairman, House Judiciary Committee
Room C-IE"2 State Capitol Building
Juneau. Alaska 39311

Re: HB 322; An Act revising the corporations code; Amendment
to Section 10.03.373

Dear Representative Sund;
4

Recently. I have had brought to mv attention a prefclem invclvi:
inconsistency between two sections of the corsotations codt
These sections were taken directly, without anv language changs
mfrom existing Alaska law. The sections deal with the ability c
a corporation to initiate an action in Alaskan courts. The sec
tions are as -follows:

Sec. 10.03.373. CONTINUED EXISTENCE OF DIS—
SOLVED CORPORATIONS; PURPOSES; ABATEMENT OF
ACTIONS; DISTRIBUTION OF OMITTED ASSETS.

(@) A corporation tnat is dissolved voluntarily
or involuntarily continues to exist -for the
purpose of winding up 1its af-fairs, prosecut ing
and defending actions by or against it, and
enabling it to collect and discharge obligations,
dispose of and convey its property, and col-
left and divide 1its assets. A dissolved cor—
poration does r.ot continue to exist for the
purpose of continuing business except so far

as necessary for winding up the business,
(emphasis supplied)

Sec. 10.03.348. FAILURE TO PAY TAX OR MAKE
REPORT AS PRECLUDING SUIT BY CORPORATION. A
domestic or foreign corporation may not commence
or maintain a suit, action, or proceeding 1in
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a court 1in this state without alleging and
proving that it has paid its biennial cor—
poration t/;: last due and has -filed its
Biennia! report ror tne last reporting pe-
riod.

As you can see. Sec. 10 .0S .t-TS allows a dissolved or dissolvir
corporation to 1initiate an action .as a plaintif-f wnile Sectip
10.0S.£43 specifice.1ly prohibits the bringing of an action if th
corporation nas not -filed its biennial report or paid its fees

one of the most common reasons for involuntary dissolution.

Since Sec. 10.0S.S7S implements a good policv requiring corpora
tions to De m good standing if tney wish to avail themselves c
Alaskan courts. it is preferable that this section be left ir
tact. The only real sanction that the state has over a corpora
tion after it dissolves 1is to aenv it the use of the courts as
plaintiff. Nothing in the language would prohibit tr.e dissolve
corooration from defending an action brought against 1it. Whi®.
Section 10.06.348 thoughtfully allows actions for the purpose c
marshaling assets of the c_rperation. it is mv belief that a be*,
ter approach would be to disallow tne corporation access to t**
courts white :-.votuntarilv dissclvec. The corporation will he--
a two-veer period in which to seel: reinstatement bv curing tr?
non-coiTicliance. The or.lv Dbao result that can occur 1is if
statute of limitations period runs prior to the reinstatement
On Balance. it seem preferable to require that a corporation r
in good standing it if -desires to bring an action. Of course, -
any -judicial supervised dissolution, this question could P
easily addressed. Wr.sn tne dissolution 1is involuntaril.
nowever. a problem 1is created.

In summary, it is my reco.mmendat ion that Section 10.06 £¥¥} [~
amended to delete any reference to the corporationes ability *e
mitiate an action, thus leaving in place the proscription oi
Section 10.06.342. The net result will be in all cases that =
corporation not in good standing will be unable to initiate sl
ant ion and the internal inconsistency between the two sectic-rs

will be resolved.

Please let me know if you have any questions concerning these two
sections or the proposed reconciliation.

Vef. truly yours,

HON. JOHN SUND
AMENDMENT TO HB 322
PAGE 2
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POUCHY SIATE CAP1IOI

Tl HHiIfhSUJTEMII P
LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM April 16, 1988
SUBJECT: Changes to HB 322
TO: Representative John Sund, Chair

House Judiciary Committee

FROM: Theresa L. Bannister

This memo accompanies the version of CSHB 322 (Judiciary)

that you have requested. In addition to the changes made 1in
the previous version, this version includes the changes that
John Abbott has suggested to coordinate proposed AS 10.06.675,
10.06.678, and 10.06.848, relating to the ability of corpora—
tions to bring court actions.

Court actions brought by corporations. This version deletes
from proposed AS 10.U6.b78 tne right of dissolved corporations
to prosecute actions. In addition, a sentence has been added
to subsection (b) to prohibit dissolved corporations from
commencing court actions, except under AS 10.06.675 (relating
to recovering improper distributions). The application of
proposed AS 10.06.848 has been limited to commencing

actions, not maintaining actions, and to alleging and

proving that at the time of commencing the action the
corporation had paid its biennial tax and filed its biennial
report. Subsections (b) and (c) have been added to proposed
AS 10.06.848. Subsection (b) allows involuntarily dissolved
corporations to sue under proposed AS 10.06.675 without
having to comply with AS 10.06.848(a). Subsection (¢) clar—
ifies that a dissolved corporation can continue to maintain

a suit it started if it satisfied subsection (a) when it
began the suit.

If 1 may be of further assistance, please advise.

Attachment

TLB:gc
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ALASKA CODE REVISION COMMISSION
LEGISLATIVE AFFAIRS AGENCY
POUCH Y STATE CAPITOL
JUNEAU, ALASKA 99311

March £7 . 1933

The Honorable John Sund

Chairman, House Judiciary Committee
Room C-1£E State Capitol Building
Juneau, Alaska 99311

Re; HB SEE: An Act revising the corporations code.

Dear Representative Sund:

This letter 1is in resporss to your recent request tor
intormat ion scout HB SEE, the coreerstions code bill.

Existing AS 10.05.010 st seo .. Alaska®"s corporation
code, was adopted from Oregon law in 1927. Oreoor- had previous I¥
passed 1its version of the American Bar Association Model Act.

adopted bv the HBA in 195j . As such . Alaska®"s corporation coca
is approximately 35 vears old. having been amended to a small de—
gree in 197* and 1980. Most ot tne amendments dealt with

specitic sections ot the code and no attempt was made to overhaul
the entire code.

“he existing Title 10 is poorly organized ana horribly
out at date. In order to locate all sections ot the cooe dealina
with a specific corporatiort matter, it is necessary to review tne
entire title to insure that no provisions have been overlooked.
The index provides little guidance to anyone seeking to determine
rights and obligations, as well as corporate procedures, under
the exist ir.g law. It is written in language that makes the code
difficult to use by the lay person.

In response to the great need to update and organize
the corporation code, tne Alaska Goes Revision Commission under —
took a complete .rewrite of the code beginning 1in about 1980. In
furtherance of this effort, the Commission engaged the services
of Professor Daniel Wm. Fessler to serve as the reporter for the

code revision pro.iect . Professor Fessler teaches corporate and
business organisation law at the University of California, Davia
law school. He 1is presently the reporter for Corbin On Contracts

and his texts on corporations and business associations are usea
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in law schools throughout the United States. The Alaska Code
Revision Commission is a legislatively created commission with
representat ives -from all three branches cf government as well as

public members. Work on the corporations code continued through
the period 1380 to the present, with the greatest emphasis on tr.e
period -from 1331 to 1934. The Commission has spent more than

$350,000.00 in consulting -fees, has spent literally thousands cf
man hours 1in drafting -\ research, has conducted more than 30
public meetings on the code, has made several presentations tc
the Alaska Bar Association and attorney groups, and has had a
commissioner or its consultant testify before a number ot legis—
lative committees. The draft bill has drawn the most articulate
statements of corporation law from Alaska, California, New York,

Oregon, Washington and Delaware. It is a "middle of the road”

bill, meaning that there is a balance between a strong management

or strong shareholder corporation model. By using the optional

incorporstion provisions found in the draft, an incorporator can
easily <create either a strong managenent or strong shareholder

corparat ion.

The most controversial provision of the draft bill.

Section 433. has been removed from the draft. This provision

dealt with secondary liability of officers and directors in the
event the corporation became insolvent. Other criticisms of the
bill have accused upon provisions of the draft which are only re—
statements or inclusions of existing Alaska law. While the
"financial™ provisions of the draft will certainly remove some
flexibility from the manner in which corporations declare

divii ends, they have not been the subject of much attention bv
businesses or attorneys.

To summarize, the following features of the draft
strongly argue in favor of its adoption by the Legislature as a
new code for Alaskan corporations:

1. The code uses a "cookbook™ approach to oroanica—
tion. All general topics are included in sections dealina only
with those topics. One need only look to one section to deter—

mine how to incorporate or to dissolve. Under the existing code,
it is necessary to review the entire code to make sure that no
provision has be;n overlooked.

3. The topic headings are informative as to
of substantive law that 1is covered in each section. The code is
written in lav language whenever possible. The design of the

format and 1its organization has been accomplished so that the lav
person can easily discover now to incorporate and how to carry on
business in the corporate form, thus minimizing the need to have
an attorney guide you through simple incorporation matters.

HON. JOHN SUND
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3. The draft bill contains important incorporation ar
reporting requirements needed bv the Division ot Corporation:
The Commission worked closely with the Division in the draft if
of 1its corporations Dill so as Za insure that the Division
neeas would be addressed.

4. The draft bill addresses 1important needs and uniqi
problems of Alaska native corporations. The Commission works
closely with aspecial subcommittee cf the Alaska Federation C
Natives 1in the drafting of the bill.

5. Much of existing Alaska Jlaw is continued 1in th
present draft, although the language hasbeen rewritten 1in man
instances to make it more understandable to the lav person.

6. Because the language 1is concisely drafted, interna
inconsistencies existing in present Alaska law have bee
resolved. and because of its superior organisation and length

commentary indicating the source of its provisions, the draf
should reduce considerable® tne need *or litigation over the mean
ino ot the language contained in B 333

7. The draft contains important new sections not cur-
rent Iv founo in Title 10. Tnev ireluae:

a. A new section dealing witn corporation finan—
cial activities, specifically defining the conditions when a dis-
tribution 1is appropriate:

b. A new section dealing with sharenolder deriva-
tive actions, an area onlv minimally covered by rules of the
Alaska Supreme Court undefeexisting law;

C. A new, expanded section dealing with all mat-
ters involved in corporation dissolution;
d. New sections dealing with conflicts of inter-—

est by directors, minority shareholder rights, rights and obliga-
tions of various classes of shares, and the purchase of shares ci
a deceased shareholder.

e. A number of optional provisions for the Ar-—
ticles that will determine corporate bias for management or
shareholders. These provisions can be easily selected and in-—

serted bv the 1incorporator depending upon what type of corpora-—
tion is desired.

3. While drawing heavily from the best laws of other
states, the draft has been carefully crafted to address corporate
problems unique to Alaska. The draft can be truly characterised
as an Alaska drafted code. Additionally®. the draft incorporates
a great manv of the substantive provisions found in the recently
adopted ABA revised model business corporations act.

HON. JOHN SUND
HB 322: CORPORATIONS CODE
PAGE 3

~Vij.v-».*..



No attempt has been made bv the Ccmmission to addres
*ne extremely complex problem of corCorate takeovers . Because o
the radical and rapid cnanges that have taken place in the past
or f» vears. such an undertalino would reauirs much etudv and
considerable expenditure o+ time in order to even formulate
policy tor dealing with takeovers.

The existing Title 10 is woefully outdateo and poor I-
organized. It 1= difficult tor the lav person and even the prac—
titioner to use. It is full of anachronistic provisions and in—
ternal 1inconsistencies. It does not reflect cnanges 1in corpora—
tion law that have occurred over the past 35 vears. It doesn"t
even contain much needed sections dealing with shareholder
derivative actions, conflict of interest, indemnification of of—
ficers and directors or financial accountability. The draft has
previously been approved bv the Division of Corporations, the
Alaska Federation of Natives and Alaska Airlines. the largest
private (non-native) corporation in Alaska. It is organized and
written so that it can be easilv used bv the lav pe -son. cut con—
tains all of the features needed bv the practitioner to advise a
corporate client on sophisticated matters. There 1= nothino Iir.
the draft that would discourage outside business from choosing
—41Taska as a domicile for incorporation Decause t* .-orporat ior,
can D5 tailored to the needs of anv business. It should en—
courage businesses to locate in Alaska decau.se the rights ano
obligations of the corporation are so clear!v spelled out in the
araft. Finallv. the code should greatly decrease the need for
lit igation because of the lengthy and <comprehensive commentary
accompanyino the draft

If you have anv questions concerning the araft, pleass
contact me and | will attempt to answer<those questions.

=»'ery truly yours,

/jdkuJAJ. (M U rtf
J U ) . Ab"BuTT, Chairman

HON. JOHN SUND
HB 332; CORPORATIONS CODE
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The following are the changes in the content of former House

Bill No . 343 (Senate Bill No. 246) and the Official Comment
found in the House and Senate Joint Journal Supplement under
date of April 8, 1984. These changes reflect preliminary deter —
minations made by the Alaska Code Revision Commission at its
August and September, 1984, meetings and are to be formally

considered for final adoption at the Commission®s November meet —

ing.

THE ALASKA COPE REVISION COMMISSION®"S RECOMMENDED CONTENT

OF A NEW ALASKA CORPORATIONS CODE:

Iltem 1: The letter of transmittal.

Dear

Pursuant to the authority granted 1in AS 24.20.075(c), the
Alaska Code Revision Commission has prepared the attached bill
on the Alaska Corporations Code and requests 1its introduction.

For more than four years the Commission has labored to
review the content of existing Alaska statutory law on profit
corporations. Comment has been invited and received from numer —
ous Alaskans including a special subcommittee set up by the
Alaska Federation of Natives. Most recently, an ad hoc commit—

tee of the business Jlaw section the Bar Association examined a
draft of the Commission®s recommendation to the Thirteenth Leg—

islature and made numerous Tformal and informal suggestions and
comments. While there remain differences of opinion among some
commentators, there would appear to be widespread agreement that
existing legislation on this subject 1is 1in serious need of
revision. Let me comment first upon the general ,eed for revi—
sion, then describe the approach taken by the Commission, and

conclude by pointing out some of the more 1important features of
the recommendation which I am forwarding with this letter.



The need for reform of Alaska®s statutory law respecting
profit seeking corporations: Existing legislation on this sub—
ject, currently found as Chapter 5 of Title 10 of the Alaska
Statutes, was adopted shortly after statehood and was predicated
upon the then existing content of Oregon law. At that time, the
State of Oregon had adopted a 1953 version of the Model Business
Corporation Act, which was formulated by a committee of the
American Bar Association. From the date of that enactment until
the present time, this model has served as the foundation of all
Alaska Jlegislation in the corporate field. The 1interest of the
Alaska Code Revision Commission 1in reviewing the current legis—
lation was prompted by several factors. First was a recognition
that the level and diversity of business operations 1in our state
has expanded to the point that many of the basic assumptions
valid in the 1950"s may have produced a statute no longer
serviceable as Alaska approaches the 1990°s. We were aware that
corporations formed in response to the Alaska Native Claims
Settlement Act found themselves wunder provision of a statutory
scheme adopted long before Congress conceived the scheme of
forcing the corporate organization upon substantial segments of
our population and economy. Within less than six years, the
stock of these corporations will become freely transferable,
special federal law provisions will expire, and Native corpora—
tions will be subject to state corporations law for all pur —
poses. These developments and challenges convinced the Commis —
sion that no legislation enacted or recommended in other states
could be blindly relied upon to best function 1in the conditions
encountered by Alaskans.

In particular, the Commission became <convinced that the
Model Act, which represented an "off the rack"™ wholesale adop—
tion of a statute never 1intended for the needs of any particular
state, represented a poor choice for current Alaska law and an
even poorer vehicle for our future. Other states have reached
similar conclusions. Both New., York and California have under —
taken systematic revision of their corporate statutes in the
past decade, and their work pro,ducts differ significantly from
the ModelAct. Even as the Commi s?TI'f, no* aking these determi —
nations, the Business Law Section of the American Bar
Association concluded that the Model Act was in seridus need of
revision. In 1983, a tentative draft of that Section's
recommended content of a Revised Model Business Corporation Act
was brought to our attention by our consultant. In June, 19S4,
a final draft of this recommended statute was circulated. The
Commission has reviewed both drafts of the Revised Model Act, as
well as the current content of corporate statutes in California,

New York, Oregon, Washington, and Delaware. In each instance
our goal has been to determinethe most useful approaches to the
enabling of corporate activity in Alaska and securing

accountabilityforsuchconduct.

The Commission®s approach to a recommended revision: In
undertaking a revision of the Alaska profit seeking corporations
code, the Commission found philosophical as well technical

differences in the corporate legislation of sister states. De —



laware is widely regarded as a "pro management"” jurisdiction
with an approach to corporate vregulation which places emphasis
upon a strong board of directors calculated to be in a dominant
position relative to the interests of shareholders. Standing at
the opposite extreme is California, long regarded as a "pro
shareholder”™ jJurisdiction with statutes designed to enhance the
protection of shareholders at the expense of incumbent manage —
ment.

A basic enabling statute which Jleaves the major decisions
respecting the power of shareholders and management to the
individuals framing the articles of incorporation: An initial
decision of the Commission was to avoid mandating either the
Delaware or California extreme. Instead, the Commission sought
to design a statute that was first and foremost understandable
to the average individual desiring to do business in the corpo—
rate form. Both the organization and content of the new act are
designed to clearly impart the minimum requirements established
by the state as a price tag for the privilege of doing business
in the corporate form; to set forth the choices which ought to
be made by each group seeking 1incorporation with respect to the
division of powers between shareholders and directors; and to
standardize the methods of essential reporting on corporate
activities made to shareholders and the state. Finally, the
proposed statute has gone to substantial length to replace
complex and frequently misunderstood accounting concepts with
clearly defined guidelines as to the circumstances in which it
is permissible to pay a dividend to shareholders. Few areas
have presented greater opportunity for abuse in the past. The
potentially adverse interests of corporate creditors, share —
holders, and directors require that all concerned be readily
able to apply the minimum standards for socially responsible
behavior which are mandated by the statute.

No attempt to subject forei gn, corporations®™ to the organiza—
tional framework of this recommended statute: The status of
"foreign corporations™ in Alaska ,came under close scrutiny. A
foreign corporation 1is organized wunder the Jlaws of another state
or nation and thereafter seeks permission to transact business
in Alaska. The degree to which these corporations ought to
conform to the structure and practices mandated for entities
organized under the laws of Alaska was debated 1in view of the
recent experience in California. California legislators felt
that foreign incorporation was frequently wused by businesses
intending to conduct the bulk of their affairs in California and
intending to have as the majority of their employees and share—
holders Californians, and yet organized under the Jlaws of other
jurisdictions (frequently Delaware) for the sole purpose of
avoiding the public policy judgments expressed 1in the California
General Corporations Law. To counter this perceived abuse, the
1977 California Act developed the concept of "pseudo foreign
corporations™ and as to these entities attempted to apply Cali—
fornia law regarding internal management and financial opera—
tions. The result has been litigation which will shortly be
before the United States Supreme Court. Prominent among the



federal constitutional objections 1is the charge that California
is refusing to extend "full faith and credit” to the public acts
of the sister state which created the "pseudo foreign™
corporation.

Foreign and domestic corporations treated alike for pur —
poses of disclosure and reporting: After substantial
discussion, it was concluded that Alaska should not, for the
present, follow the California approach. As noted, the proposed
Alaska Corporations Code 1is a middle of the road statute which
does not attempt to force upon domestic corporations a
particular bias toward shareholder status. Under the proposed
Code, it is possible to create a corporation which features
rights for shareholders which go beyond even the California
model . However, this is not mandatory. Because the proposed
Code has left these matters up to the Alaskans forming the
corporation, it was felt that the 1idea of foreign incorporation
was less objectionable. However, the Commission 1is interested
in making foreign corporations which elect the privilege of
doing business in Alaska as responsible for their activities as
are domestic (Alaska) corporations. To that end, the proposed
Code has made uniform the basic reporting and disclosure
requirements and has applied them to both domestic and foreign
corporate entities. The organizational framework of the Code 1is
designed to make it easy for a non-Alaskan to determine the
scope of these responsibilities |, since they are gathered
together in asingle article rather than being intermixed

throughout the text, asin the existing statute.

Evolving needs of Alaska Native Corporations anticipated
and accommodated within a unitary statute: The proposed Code
will enable the Legislature to ensure that when the exemptions
and special provisions in federal law relating to Native Corpo —
rations expire, those vital entities will be governed by statu—
tory law developed after, an extensive survey of their needs.
The® Commission has adopted the""strong ly felt sentiment of the
Alaska Federation of Natives Task Force that Native corporations
should not be governed by a separate code. If they are to play
a vital social and economic role in advancing the 1interests of
their shareholders, it was felt that these corporati.ons cannot
be hobbled by some unique statutory scheme causing doubt and
encouraging Jlitigation as to their powers and responsibilities.

Specific features: Two specific features of the proposed
legislation are worthy of special mention. They relate to

shareholder litigation and an abuse of Jlimited Iliability.

Shareholder actions brought 1in the name of the corporation

(derivative suits) were previously unregulated by statute in
Alaska. In other jJurisdictions few areas of corporate law have
proven a greater source of conflict. On the one hand, the
ability of a single shareholder to bring an action against a
director or officer of that <corporation and to recover for a

breach of the Juty of loyalty or care owed to the entity has
been hailed as an essential weapon in the fight for social



responsibility. Yet it cannot be denied that such Jlitigation 1is
both time consuming and costly. Further, there 1is an unhappy
history of shareholders commencing an action on the most tenuous
of grounds in the hope that the defendants would buy their peace

with an out of court settlement rather than stand and defend
their record. Money paid 1in this fashion was wusually pocketed
by the shareholder even though the alleged 1injury had been to
the corporation. This obvious abuse has been termed a "strike
suit."” The challenge 1is to draft a statute which facilitates
the legitimate derivative action while at the same time removing
the financial incentives from the strike suit. Section
10.06.435 of the proposed Code 1is the most balanced and specific
derivative suit statute in the United States. It combines the
best features of federal, California, New York, and Delaware
approaches to this previously unregulated area. In a June, 1984
address before a section of the Alaska Bar Association, Profes —
sor Robert Hamilton, who acted as the reporter in framing the
recommended content of the Revised Model Act, praised the Com-—

mission®"s efforts and work product in this important regard.

Limited liability 1is an extraordinary advantage afforded to
those citizens who elect to do business in the corporate form.
In undertaking 1its study, the Commi ssion has been concerned with
the balance between the Jlegitimate interest of enterprisers
against the not infrequent fact of and constant potential for
abuse of other citizens who must deal, voluntarily or
involuntarily, with a corporate entity. No provision of the
proposed Code has drawn more interest, comment, and criticisnm
than Section .488 of the draft introduced by Legislative Council
as H.B. 343 and S.B. 246 in the Thirteenth Legislature. Because

of this interest and the variety of strongly held beliefs
advanced by a number of attorneys who have testified “n hearings
before the last Legislature, I would like to explain the
Commission”®s perception of a social problem, recount how the
Commission originally proposed to resolve that problem, and
explain the changes now suggested by the Commission in that
approach. , I;

It is an assumption on the part of those doing business 1in
the corporate form that their personal assets are insulated from
creditor claims against the corporation. This insulation from
personal responsibility is a privilege conferred by the state
upon some citizens which works to the substantial economic
injury of others. The Commission suggests that such an extraor —
dinary privilege 1is not, and should not be, without Ilimits. In
the marketplace, large institutional lenders and suppliers are
protected by the presence of market leverage, the advice of
counsel, and significant experience. This strength allows thenm
to insist that participants 1iIn a corporate venture considered a
poor risk pledge their personal liability as guarantors of the
corporate obligation. If a tort claim arises, and the victim"s
injury or loss exceeds the corporation®s assets, there are
common law doctrines to "pierce the corporate veil"” and obtain
the personal assets of shareholders. Contingent fee arrange —
ments, whereby the tort victim®s Jlawyer is paid only if there 1is



a recovery from the defendant, offer a reasonable probability

that the tort victim can find legal representation. However,
this combination of economic and legal self-help for third
parties has failed to protect the class of individuals most
frequently victimized. These are the creditors of businesses
which are 1incorporated with 1insubstantial assets and thereafter
operated for the convenience of owners for so long as this
proves advantageous. Thereafter, the corporation 1is simply
abandoned, usually without any effort to comply with the statu-—
tory procedures for corporate dissolution. When this happens,
suppliers, materialmen, employees, and others who have extended
informal credit to the business are left without practical
recourse. Because their business relationships have been infor—
mal, it is rarely the case that they will have contracted for
the personal liability of those operating behind the corporate
veil. Because their unpaid claims rarely exceed a few thousand
dollars, the cost of litigation makes legal remedies impracti—
cal. The net result is that these creditors absorb a loss which
they then pass on to the general public in the fornm of higher
prices for their goods and services. In the worst case, they
simply go out of business, depriving the public of their
presence as competitors, employers, and taxpayers in the

commun ity .

To date, the only jurisdiction which has consistently at-—
tempted to address this problem has been New York. As early as
1848, that state 1imposed personal liability on shareholders for
any unpaid claims of corporate servants or employees. While
that liability has been modified, it remains a feature of New
York"®™s Business Corporation Law. After lengthy debate, which
included consultation with 1immedi ate past and present officials
in the Department of Commerce and Economic Development, the
Commission decided to confront the problem 1in a different man —
ner. Placing Jliability on the shareholders was rejected because
it would frequently expose individuals who may have had no
active part in running the business along with those who should
be held accountable. Instead, the Commission proposed a secon-—
dary liability on the part of designated directors and officers,
on the theory that these individuals have either made all of the
business decisions or have had it within their immediate power
to discipline those who have run the corporation. As initially
proposed, their Iliability was both secondary andlimited. It
was secondary in that all creditors must first exhaust the
assets of the defunct corporation before any claim against
directors or officersmay arise. It was also limited in that
Section .488 made no effort to protect parties who had a tradi —
tional opportunity to bargain for greater liability, such as
banks and other institutional lenders. Liability arose only 1in
favor of contract 1indebtedness for materials, supplies, inven-
tory, or services furnished within Alaska. Further, that Iliabi—
lity was Jlimited to twenty-five thousand dollars on any contract
indebtedness. Finally, individuals were free to preclude the
liability created by Section .488 by the terms of a written
contract.



Critical comment directed at Section .488 has been reviewed

and given serious consideration by the Commission. While some
persons felt that there should be no discipline of the limited
liability privilege beyond that suggested at common law, others
objected to two features of the Commission®s suggestion: the
very large potential for liability when the limitation was
$25,000 per creditor; and the potential that a court could
interpret the original Jlanguage to fix liability on an assistant
secretary or some other subordinate officer. Upon reconsidera—
tion, these criticisms have been deemed valid and accordingly

the Commission now recommends a significantly altered provision
on secondary Jliability for directors and certain officers.

As currently revised, the recommended provision on secon—
dary liability differs in three important particulars from the
one submitted to the Thirteenth Legislature. First, sub-section
(a) has been amended to make clear that the only persons poten —

tially liable are directors (or their delegates) and three speci—
fic officers in any Alaska corporation. In the 1instance of a
foreign corporation doing in business in Alaska, if the law of
its state of 1incorporation permits substitutes for the officers
who would otherwise have Jliability, such persons are liable to
Alaskans for debts arising from transactions 1in our state. The

objection that any employee performing at the command of the
corporate president might be 1liable 1is thus expressly precluded.
Second, the period of 1liability for an incorporator 1is now clear —

ly defined by the new sub-section (b). Third, the maximum expo—
sure has been reduced by 90% to $2,500 per claimant, rather than
$25,000, by the amended content of sub-section (d). As redraft—
ed, the liability preserved by this provision will work only in
favor of the smallest creditors for whom the cost of litigation
would be totally out of proportion to any vindication of their

just claims.

As the Council is doubt less_.aware , prior versions of this

proposed Alaska Corporations Code were introduced in March,
1982, and March, 1983. The press of business precluded its
consideration in the first session of the Thirteenth Legisla—
ture. In the second session, the recommended Code was reported
with a "do pass"™ recommendation out of the Senate Labor and
Commerce Committee. It had not moved further at the expiration
of the Thirteenth Legislature. Tne Commission has attempted to
find in such circumstances further opportunity to refine the
proposed Code and to expose 1its contents to interested segments
of the community. In addition to the activities summarized in
my letter of March 3, 1983, members of the Commission appeared
as witnesses before both House and Senate Committees. Represen —
tatives of the Alaska Federation of Natives also appeared
expressing orally their support for passage of this Code, which
they have asserted 1in writing to members of the leadership in
both bodies. The initial and final drafts of the proposed

Revised Model Business Corporation Act were carefully reviewed,
as well as the comments of 1its reporter who appeared 1in Anchor —
age during the June convention of the Alaska Bar Association.
Many positive suggestions were found in the comments received



from numerous quarters. The original recommended content of the

Alaska Corporations Code continued the strong 1influence of the
original Model Act. In a much simplified and more understand —
able organizational scheme, that influence continues, but 1is now
heavily augmented by the work product of the drafters of the
Revised Model Act.The Commission recommends that theorganiza—

tional scheme of the new Code be adapted from that of the New
York Business Corporation Law. In contrast to the more elabo —
rate organization adopted for the Revised Model Act, the at-—

tached proposal draws related provisions of the statute together

into twelve substantive articles creating a comprehensive and
easily understandable organization.
Respectfully submitted,
John W. Abbott, Chairman
Alaska Code Revision
Commi ss ion
Att achmen t
ARTICLE 4: Corporate Finance
Item 2. Restraints upon® distributions: at page 71 the

Official Comment should be modified and expanded as follows:

sbc.

358-383 Official Comment to ACC Sections 10.06.358-383. IN—
TRODUCTION: STATUTORY RESTRAINTS UPON THE DISSIPATION OF
CORPORATE ASSETS -- THE "FINANCIALS" OF THE ALASKA CORPORA—
TIONS CODE. [The official comment, pp. 64-78 of the Journal
Supplement should be amended as follows: the text from page
64 up to the first full paragraph on page 71 remains un-

-AM—



changed. The first full paragraph on page 71 should

modified and expanded as follows]:

In 1980, the Alaska Code Revision Commission
concluded that both the substantive scheme and defer —
ence to the accounting profession pioneered 1in Califor —

nia were worthy models for the new Alaska Corporations

Code. While this recommendati on was pending in the
Legislature, a final recommended draft of the Revi sed
Model Business Corporati on Act was publi shed. The
official comment to Secti on 6.40 makes it <clear that
the framers of that recommended statute agree that

classical concepts of legal accounting predicated upon
various types of "surplus"” are to be discarded. How —

ever , the Revised Model Act relies wupon an equitable

insolvency test rather than the ratio/assets surplus

standard pioneered 1in California. Further , the Revi sed

Model Act would not require utilization of Generally

Accepted Accounting Principles, insisting only upon
i

"practices and principles that are reasonable 1in the

circumstances. . . . 1

In 1984, the Commi ssion considered tne position of
the framers of the Revised Model Act and parti ally
concurred in their jJjudgment. They rejected total re-
liance upon an equitable 1insolvency test and continued
to recommend adoption of the ratio/assets surplus test
now embod ied in Section .358. The Commi ssi on noted

that the ratio/assets surplus test of Section 500 of



[The

the California General Corporati on Law has been in
effect in that jurisdiction since 1977 and appears
quite successful. Not a single reported case exists

suggest ing that the concept 1is difficult to comprehend

or apply. By contrast, there 1is no experience with the
test suggested by the Revi sed Model Act. Finally, the
prot.ecti on of credi tors afforded by requiring the

retent ion of five dollars 1in assets for every four
dollars in corporate liabilities was judged part of the
prudent balance sought between the legitimate quest for
entrepreneurial activity and fiscal responsibility.

Linder the scheme of the ACC, the criteria of Section

.358 are supplemented by the equitable 1insolvency test
embodi ed 1in Secti on .360, and the protection of liqui—
dation preferences for senior shares contained 1in Sec—
tion .363.

However, Section .970(5) was amended to remove the
general insistence upon the obii gatory utilization of
General 1y Accepted Accounting Principles. For an ela-

borat ion of the standard now embod ied in that section,

see the specific offici al commen t, infra. However,
note that 1in certain sections (e.g- .358(c)), obser —
vance of Generally Accepted Accounting Principles for
specific determinati ons is required. Accordingly, with

the modifications hereinafter noted, Alaska has become
the second state to adopt the ratio/assets surplus

test.

remaining text beginning with the paragraph THE TEST on

10
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page



71 through page 78 1is unchanged.]

ARTICLE 5. SHAREHOLDERS

Item 3. Notice Requirements: The Commission has voted to
alter the notice formula for shareholder action from the minimum
of twenty and maximum of fifty days contained in HB 343. Section
7.05 of the Revised Model Business Corporation Act suggests a
formula of a ten day minimum and a sixty day maximum. In recon—
sidering its position the Commission affirmed the twenty day
minimum notice period as accommodating the physical and climactic
barriers to communication in Alaska. However, the sixty day
maximum period for effective notice was deemed a reasonable
substitute for the fifty day period and adopted 1in the interest
of harmony with the Revised Model Act.

CHANGES : Two provisions of HB 343 are in need of amendment

- 7m

to reflect the altered notice formula.

1 i>

Section 10.06.408. CLOSING OF TRANSFER BOOKS AND FIXING
RECORD DATE. [p- 36 of HB 343 should be amended as follows]:
(a) To determine the shareholders entitled to notice of or to

vote at a meeting of shareholders or an adjournment of a meeting,

or to determine the shareholders entitled to receive payment of a

dividend, or to determine the shareholders for any other proper
purpose, the board of a corporation may provide that the stock
transfer books shall be closed for a stated period not exceeding

69 70 days. IfT the stock transfer books are closed to determine



shareholders entitled to notice of or to vote at a meeting of
shareholders, they shall be closed for at least 20 days immedi —

ately preceding the meeting.

(b) Instead of closing the stock transfer books, the bylaws
or, in the absence of an applicable bylaw, the board may fix a
date as the record date for the determination of shareholders.

This record date may not be more that 59 S0 days and, in the case
of a meeting of shareholders, not less than 20 days before the
date on which the particular action requiring the determination
of shareholders 1is to be taken. If the stock transfer books are
not closed and a record date is not fixed for the determination
of shareholders entitled to notice of or to vote at a meeting of

shareholders or for the determination of shareholders entitled to

receive payment of a dividend,the date on which notice of the
meeting is mailed or the date on which the resolution of the
board declaring the dividend 1is adopted, is the record date for
the determination of shareholders. When a determination of
shareholders entitled to vote at a meeting of shareholders has
been made as provided 1in this section, the determination applies

to an adjournment of the meeting of shareholders.

Sec.

408 Official Comment to ACC Section 10.06.408 CLOSING OF
TRANSFER BOOKS AND FIXING RECORD DATE. [The official
comment, pp- 91-92 of the Journal Supplement should be

amended to read as Tfollows]:

SCOPE: One of the essential attributes of corpo-



rate status is the free transferability of share
interests. Such ongoing transactions threaten havoc
when it is necessary to determine the identity of
shareholders who may be entitled to vote in an annual
or special meeting or to participate 1in a distribution.
Sec. 408 provides three alternatives for effecting
a determination as to share membership for these pur —
poses. Under the first alternative the board may sim-—
ply close the stock transfer books. Such a closure
inhibits trading 1in the shares and hence the statutory

limitation on the period of time during which the

transfer books may be closed (60 70 days). A second
alternative is for the board to simply declare a "re—
cord date™ for such determination. Shares traded after

that date may be effectively transferred, but the cor —
poration 1is under no obligation to recognize the trans—
feree for the purpose for which the record date has
been declared. Here, too, sec. 408(b) 1imposes a maxi—

mum of 60 days before the act,ion requiring determina—

tion of shareholders upon the power of the board to
close the stock transfer books. Finally, if the board
had neither closed the transfer books nor declared a
record date, the default mode for determining the

shareholders is to adopt the date on which the notice
of the meeting 1is called or th~ resolution of the board
declaring the distribution is adopted. Shareholders of

record on those dates only would be recognized.



CHANGE IN FORMER ALASKA LAW: ACC sec. 408 is
predicated upon 5eet48R 30 ef the MedeT Aet w4th twe
medifd4eatd4deRSr Secti on 7.05 of the Revised Kodel Busi—
ness Corporation Act with one mod ification. In both
subsections (a) and (b), the Revised Model Act's ten
day minimum period before the action 1is taken has been
extended to twenty (20) days in sec. 408. Former AS

10.05.144 had utilized the Model Act®"s ten day period.

The change in ACC sec. 408 was adopted in order to
further the general wuse of twenty day notice periods
which are deemed a more real istic accommodati on to
physical and climactic barri ers to communicat ion in
Alaska. Seventy and sixty dayelimi tations have re—

placed the fifty day formula in former Alaska law
respecting the closing of transfer books or fixing of a
record date. This change brings Alaska law 1into com-
pli ance with the terms of the Revised Model Business
Corporat ion Act, Secti on 7.05. Finally, the ACC fol —
lows the Revised Model Ac.tiin making ;1 shareholder
list compiled from the closed transfer books or by
virtue of the record date effective as to any adjourn —
ment of the meeting. The phrase in former AS 10.05.144

which modified this concept in the event of closure of

the stock transfer books has been eliminated.

Item 4. Notice requirements for shareholder meetings:

Sec. 10.05.410. NOTICE OF SHAREHOLDERS®™ MEETINGS, [pp-



37 of HB 343 should be amended to read as follows:] Written or

printed notice stating the place, day, and hour of the meeting
and, 1in the case of a special meeting, the purpose for which the
meeting is called, shall be delivered not Iless than 20 or more

than 59 (50 days before the date of the meeting, either personal —

ly or by mail, by or at the direction of the president, the
secretary, the officer, or persons calling the meeting, to each
shareholder of record entitled to vote at the meeting. If
mailed, the notice 1is considered delivered when deposited with

postage prepaid in the United States mail addressed to the
shareholder at the address of the shareholder as it appears on
the stock transfer books of the corpor ationj_ or, if the share—

holder shall have filed with the secretaty of the corporati on _a

written request that notice be mailed to some other address,
then directed to that address. An affidavit of the secretary or
other person giving the notice jor of _a transfer agent of the

corporat ion that the notice required by this sect ion has been

gi yen shall be prima fac ie evidence of the facts therein stated

(] ii
Sec.
410 Official Comment to ACC Section 10.06.410 NOTICE OF
SHAREHOLDER®S MEETINGS. [The official comment at pp -

92-93 of the Journal Supplement should be amended to

read as follows]:

SCOPE: ACC sec. 410 establishes the minimum con—
tent and the minimum and maximum time restraints on
written or orinted notice for annual or special meet —
ings. Such notice must be "delivered"™ not less tnan

15



twenty (20) nor more than f4fty (894 sixty (60) days
before the date of either an annual or special meeting.
In every 1instance the notice must state the place, day,
and hour of the meeting. With respect to special
meetings only, the notice must also declare the pur-
pose(s) for which the shareholders are being convened.
Note that the general provisions of sec. 410 are sub-—
ject to specific notice requirements of other sections
of this Chapter.

Assuming that there has been compliance with the
terms of this section, the risk of delay or non-deliv—

ery of the notice by the postal authorities 1is borne by

the addressee. An affidavit which comp lies with this
secti on is prima facie evidence that such steps have
been taken and notice thereby effected. Such a prima
facie showing may be overcome by contrary evidence

adduced to the sati sfacti on of the trial court.

CHANGE IN FORMER ALASKA--LAW; ACC "sec. 410 is
predicated upon MedeT Aet Seetien 29 Section 7.05 of
the Revised Model Business Corporat ion Act, Section 605
of the NewYork Business Corporation Law, and former AS
10.05.141.The enly ehange made 4s te set a Unlike the
recommended content of the RMBCA, sec. 410 sets a
twenty (20) day minimum for the delivery of notice as
opposed to the previously stated ten (10) day minimum.
The sixty (60) day maximum was adopted from the RMBCA.

The provi sion detailing the address to be used in

16



communieating wi th shareholders and the prima facie
evidence of compli ance achi eved by the officer 1s affi-
davit are taken from the BCL. ASa4n] the 4Rtentden 4s
te estab44sh a general peddey 4n the AGG te use twenty

(29) day netdee perdedsr

Item 5. Civil Jliability consequences for failure or refusal
to accord inspection rights: The Commissioners have voted to

retain the policy that the Alaska Corporations Code should not

prescribe a duty and then vremain silent on the consequences of
its non-observance. Accordingly, the sanctions 1in ACC Sections
.430 and .433 are to be retained as set forth 1in HB 343. Sec —
tion .413 is to be brought into harmony with this policy by

inclusion of a penalty of $5,000 which 1is to be paid to the
shareholder or shareholders jointly making written request for
performance of the duties relating to the preparation and avail —

ability of the voting list.

Sec. 10.05.413. VOTING LIST; LIABILITY. [p. 37-38 of HB
; i
343 should be amended as follows]: (a) At least 20 days before

each meeting of shareholders, the officer or agent having charge
of the stock transfer books for shares of a corporation shall
make a list of the shareholders entitled to vote at the meeting
or an adjournment of the meeting arranged 1in alphabetical order,
with the address of and the number of shares held by each share—
holder, The 1list shall be kept on file at the registered office
of the corporation and 1is subject to 1inspection by a shareholder

or the agent or attorney of a shareholder at any time during



usual business hours for a period of 20 days before the meeting.

The list shall also be produced and kept open at the time and
placeof the meeting and shall be subject to the 1inspection of a
shareholder during the meeting. The original stock transfer
books are prima facie evidence as to the shareholders who are
entitled to examine the list or transfer books or to vote at a

meeting of shareholders.
(b) Failure to comply with the requirements of this section
does not affect the validity of the action taken at the meeting.

(c) An officer or agent having charge of the stock transfer

books whofails to prepare thelist of shareholders, keep it on
file for a period of 20 days, or produce and keep it open for
inspection at the meeting, as provided in this section, is

liable te a sharehelder suffering damage beeause ef the failure

te the extent ef the damage? for _a penal ty of $5,000. This sum
shall be paid to the shareholder or shareholders jJointly making
written request for performance of the duties 1imposed by this
secti on.
3 i
Sec. “ i
413 Official Comment to ACC Section 10.06.413. VOTING
LIST; LIABILITY. [The Official Comment, pp. 9J-94 of
the Journal Supplement, should be amended to read as
follows]:
SCOPE : ACC sec. 413 counters a potenti al di spos i-

tion on the part of incumbent management eeunter 1ineum-
bent management? dispesitien to keep to itself the

shareholder list showing the names, addresses, and



number of shares held by each shareholder. The his—
torical inclination of management not to favor access
to this 1information 1is the reeegnltleR rooted 1in recog—
nition that it 1is the precise data which a shareholder
intent upon challenging incumbents would desire to
obtain 1in order to calculate strategy. Sec. 413 man —
dates that at least twenty days prior to each meeting
(annual or special) of the shareholders the officer or
agent having charge of the stock transfer books shall
make a list of all shareholders entitled to vote (sec.
408), and that this 1list shall be kept open and subject
to inspection by a shareholder at any time during usual
business hours for a period of twenty days prior to the
meeting. The right of 1inspection prior to the meeting
may be exercised by an agent or attorney of the share —
holder. Once the meeting 1is convened, the shareholder
list shall be kept open for inspection by shareholders.
Sec. 413(c) imposts a civil liability penalty of
$5,000 upon an officer or agent having charge of the

stock transfer books who refuses to prepare, pre-exhi —

bit, and exhibit such a list as provided by sec.
413 (a).- Sueh liability shall run te any sharehelder(s)
able te establish damage as a eensequenee ef this

failure er refusal aRd shall be 4r sueh amount as the

eeurt shall determine necessary te eempensate sa-td
sharehelder(5lr Such a penalty shall be paid to the
shareholder on shareholders jointly making written

request fcr performance of the duties 1imposed by this
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section. Note that a written request 1is not necessary
to invoke the powers of inspection cr.iferred by this
secti on but 1is required as a predicate for gaining the
remedy imposed by sec. 413(c).

CHANGE IN FORMER ALASKA LAW; ACC sec. 413 is
predicated upon former AS 10.05.147 which was based on

the pre-1962 version of Section 31 of the Model Act.

The legislature has elected to retain the explicit
requirement of an exposition of the shareholder list
for a period prior to the meeting. The ten day minimum

period of former AS 10.05.147 has been supplanted by a

twenty (20) day minimum period 1in ACC sec. 413.

ACC sec. 413(c) 1is based wupon the Model Act Sec —
tion 31, and former AS 10.05.150. There are two
changes. One The enly ehange reflects the enlargement

of the pre-exhibition period for ten (10) to twenty
(20) days. The second change inheres 1in the provision
of a S5,000 penalty as _a civiM Jliability for failure to

observe the duties prescribed by this section in the

face of a written request that this be done. In en —
acting this section, it is the intention of the legis—
lature to grant to shareholders an absolute right of
inspection during the stipulated periods. Such right
is not subject to the "proper purpose™ line of common

law authorities.

ARTICLE 0. DIRECTORS AND OFFICERS



Item 0. Delegation of board functions: The Commission has
opted to preclude substitution of individuals for the directors
required by the ACC. Delegation of functions otherwise fixed by
the statute wupon the directors 1is permitted if done pursuant to
provisions 1in the articles of 1incorporation. Both Sect ion .450
and its official comment have been redrafted to make it clear
that the directors vremain ultimately Iliable for the powers and
duties performed by delegates and do not evade liability for
their faithful discharge by setting up an 1immediate performance

obligation in a delegate.

Section 10.06.450. BOARD OF DIRECTORS; DUTY OF CARE; RIGHT
OF INSPECTION; FAILURE TO DISSENT. [p- 52-53 of HB 343 should be
amended as follows]: (a) All corporate powers shall be exer —
cised by or under the authority of, and the business and affairs

of a corporation shall be managed under the direction of, a board

of directors except as may be otherwise provided in this chapter,

er the artd4edes 4neeiepeieatdenr IfT a provision is made wunder AS
10.06-.468 or 1in the articles, the powers, duties, privileges, and
liabilities conferred or imposed upon the board by this chapter
shall be exercised, performed, extended, and assumed to the
extent and by the person or persons to whom they are delegated
as provided in AS 10.06.468 or 1in the articles. Directors need

not be residents of this state or shareholders of the corpora—

tion unless required by the articles or bylaws. The articles or
bylaws may prescribe other qualification for directors. The
board may fix the compensation of directors unless otherwise

provided in the articles.



Sec.

450

(b) [no change]

(c) [no changel]

(d) [no change]

Official Commentto ACCSection 10.06.450. BOARD OF
DIRECTORS; DUTY OF CARE; RIGHT OF INSPECTION; FAILURE
T0 DISSENT. [The official comment at pp. 119-121 of
the Journal Supplement should be amended to read as
follows]:

SCOPE: This section replaces former AS 10.05.174
(Board of Directors), .222 (Presumption of Consent of
Director and Filing of Dissent), and .219 (Effect of
Good Faith Reliance on Financial Statements). These

Alaska provisions were drawn from the pre-1969 version

of Model Act Sections 35 and 48. Sec. 450 gathers into

one place basic provisions on four major questions:

(1) theexercise andpotenti al delegation of board
- .

functions; (2) the articulation of a stfandard for the

discharge of the duty of care which must be observed by
directors and their right to rely upon certain informa-—
tion, opinions, reports, or statements from officers,
experts, or committees of the board on which they do
not serve; (3) the grant of an absolute right of in—
spection to every director as to all corporate books,
records, and documents of every kind together with the
right to use an agent or attorney and the right to make

copies or extracts of such information; and 4 the
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consequences of a director®s failure to dissent as to
any action taken by the board at a meeting at which he
such director 1is present.

Note that wunder subsecti on (a), the articles are
competent to delegate the powers and duties imposed by
this chapter on directors. If the deleqation is by the
board to _a commi ttee con sisting of some, but not all of
the directors, it is governed by sec. 468. If the
delegation is pursuant to the terms of the articles
under sec. 450(a), such provi sions may also extend to
the delegates the privileges and liabilities conferred
and exacted in this chapter. However, the mere fact of
delegation does not relieve the directors of ultimate
responsibility for the faithful discharge of their
statutory responsib*lities or the duties of care and
loyalty owed to the corporati on. In the event that a
delegate acts or fails to act 1in _a manner which Would,
in the absence of delegation, constitute an actionable

. i
cause against the director or directors, such delegate
is liable to the corporation as an intended third party
beneficiary of the del egated duty. The delegating
directors are Jliable to the same extent as 1if they had
remai ned primarily responsible ror the act. or omi ssi on .
Recovery by the corporation of full damages against the
delegate would exonerate the delegating di rectors. If
recovery j_s sought directly against the delegating

directors, they would have a right to implead the



breachi ng delegate( s) and, upon sati sfacti on of any
judgmen t to the corporati on, be subrogated to 1its cause
of action .

This chapter does not permit the substitution of
persons other than directors as the individuals ulti —
mately liable for the exercise of corporate powers or
in the directi or of corporate affairs. Because they
remain ultimately Jliable, directors who have delegated
their author ity pursuant to provi sions of the articles
retai n the full rights of 1inspection provided 1in sub —

section (d), nor are they deprived of their right to

rely upon the sources specified 1in subsection (b).
CHANGE IN FORMER ALASKA LAW: Subsection (a) is
premised upon the 1977 revision of Section 35 of the
Model Act. Unlike the content of former AS 10.05.174,
which required that the business and affairs of a
corporation be managed by the board, sec. 450 permits
board functions to be delegated to committees con—

sisting of some but not all df the directors (see, sec.

468) or to nondirectors so long as such delegation is
provided in this Chapter er ir the articles. Like
former Alaska 1law, secC. 450 1is not 1intended to permit
substitution of individuals for directors as per son s

bearing ultimate responsibility and liability for the

contro 1 and management of the corporation. Sec. 450
does represent a compromise between the traditional
insistence upon governance by the board of directors
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and the recent position assumed by states following

Delaware which would make it competent for a corpora-—

tion to function without any board at all ~ substi tu-
ting in designees the powers and responsibilities of
directors. Under sec. 450 there must be a board of
directors. There is virtually no substantive limita—
tion upon the extent of the power of delegation con—
tained 1in sec. 450. Note that the rights, privileges,

and duties which the Chapter fixes upon directors de —

volve upon the delegates. AGG see? 459 differs frem

the Medel Aet language te make 4t elear that with this

delegation flews the liabilities whieh the Chapter

otherwise imposed upon the direetersr This medifiea-

tien fellows GGk 399(d)r

Subsection (b) [balance of the text of the comment
at pages 120-121 1is to be retained as in the Journal
Supplemen t].
le

ltem 7. Minimum size of board icommittees: The Commissioners

voted to adopt the RMBCA position (Section 8.25(a)) and require

that any committee of the board have a minimum of two directors.

Section 10.06.468. EXECUTIVE AND OTHER BOARD COMMITTEES,
[pp- 59-60 of HB 343 should be amended as follows]: (a) If
authorized by the articles or the bylaws of the corporation, the
board, by resolution adopted by a majorityof the entire board,
may designate from among its members anexecutive committee and
other committees of tne board. Uniass the number of directors
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fixed in accordance with AS 10.06. 453 is less than three, each

commi ttee shall have two or more members, who serve at the plea—

sure of the board of directors. Each committee, to the extent
provided in the resolution or the articles or bylaws of the
corporation, has the authority of the board, except that a

committee may not
(1) [balance of Section .468 1is to remain unchanged
the text found at pages 59-61 of HB 343.]
Sec.
468 Official Comment to ACC Section 10.06.468. EXECUTIVE
AND OTHER BOARD COMMITTEES. [The official comment at
pp- 128-129 of the Journal Supplement should be amended

to read as follows]:

SCOPE: Sec. 468 permits inclusion 1in the articles

or bylaws of provisions empowering the board to set up

executive and other committees and to delegate, with
noted exceptions, to such committee(s) the powers
otherwise vested 1in the board. The duty of care of
directors who are not members of such cimmittees 1is

particularized 1in sec. 468(b).

Note that sec. 468(a) incorporates the suggestion
of the Revised Model Business Corporati on Ac t re—
spect ing @ minimum composi tion of board commi ttees. 11

works an acc ommod ation between the desire to streamli ne
board functions via delegation and the necessity of
protec ting Ji mean ianul role for representati ves of

minority interests. Under sec. 468, protection for the



minority 1is found 1in two provi sions: first, the elimi—
nation of "one director”™ commi ttees 1in any corporati on
which 1is required to have _a board of three members; and
second, reservation of enumerated, critical board deci—

sions which may not be delegated.

Under the terms of the coordinated coverage of
sec. 453, if the corporati on 1is required to have _a
board of at least three directors, then any commi ttee

created by the articles or by! aws must have @ minimum
members hip of two. If the number of shareholders is
two, then wunder sec. 453, the number of directors need
not exceed the number of shareholders. Under sec.
468 (a), a& corporation wi th a two person board could
provi de in its articles or bylaws for one or more one
director commi ttees. The 1interests of the non-member

director are protected since the commi ttee could not be

created nor could 1i1ts jJurisdiction be defined wi thout
the active consent of both members of & two person
board. On such a board one of the directors could

never constitute the "majority.ﬂ

CHANGE IN FORMER ALASKA LAW: ACC sec. 468 1is a

modified version of SeetieR 42 ef the Medel Aet Sect ion

8.25 of the Revised Model Business Corporati on Act. 11
clarifies Alaska law, as set out in former AS
10.05.195, in several particulars. Sec. 468(a) departs

from AS 10.05.195 by a clear indication that there may

be such other committees of the board, in addition to



an executive committee, as may be provided in the
articles or bylaws of the corporation. Coordination
with sec. 453 precludes one-di rector commi ttees 1in any
corporati on required to have a board of at least three
member s . Adse drepped 4s the fenmer requirement that
twe er mere direeters had te eeRStitute the exeeHtive
eemmitteer Sec. 468(a) continues to reflect the policy
of old .195 in the requirement that the resolution
setting up a committee permitted under the articles or
bylaws be adopted by an absolute majority of the board
and not merely of the directors then 1in office.

The most significant change worked by sec. 468(a)
over former .195 1is 1in the enumerated subjects which
may not be delegated by the full board to any commit—
tee. This list accords with the suggested content of

Section 8.25(e) of the Revised Model Business Corpora—

ti on Act. The only modification frem new MedeT Aet
5eetden 42 is with respect to sec. 468(a)(6) on the
capitalization of retained f%rnings and sgc. 468(a)(9)

on transactions with \interested directors.
Sec. 468(b) expands upon the former provision of
.195 with regard to a declaration that the directors

who do not serve on board committees are not, by virtue

of nonservice, relieved of their duties of care and
loyalty with respect to the work of such committees,
and that this 1includes the express recognition of a

duty of reasonable 1inquiry which the ACC has engrafted

onto the formulation of the classical and Revised Model
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Acts. See, Heit v. Bixb.y, 276 F.Supp. 217, 231 (E.D.

Ho. 1967).

Iten 8. Secondary Liability of Officers and Directors: The
Commission modified Section .488 of HB 343 on the secondary
liability of officers and directors in three particulars.
First, subsection (a) has been amended to make clear that the

only persons potentially Iliable are directors (or their dele —

gates) and "officers"™ (or the"ir substitutes). The objection
that an assistant secretary, performing at the command of the
corporate president, might be liable, is thus expressly ex —
cluded. Second, the period of Iliability for an 1incorporator is
now clearly defined by new subsection (b). Third, the maximum
exposure provided in subsection (d) has been reduced by 90% to

$2,500 per claimant, ratner than $25,000 as provided 1in HB 343.

Sec. 10.06.488. SECONDARY LIABILITY OF DIRECTORS AND OFFI —
CERS. [pp- 67-68 of HB 343 should be amended as follows:] (a)
Except as exempted in 4b} (c) of this section ;ﬁd limited 1in 4e}
(da) of this section, incorporators, directors, other than a

provisional director appointed under AS 10.06.640, or indivi —

duals exercising the authority of directors as permitted 1in AS

10 .06 .450 (a), and the president, secretary, and treasurer 1in a
domestic or foreign corporation, or individuals performing the
functions of these offices in a dlmestde er foreign corporation

doing business in this state, are, to the extent that the assets

of the corporate entity prove 1insufficient, Jointly and several —



ly liable for contract 1indebtedness, whether formal or other —
wise, for materials, supplies, inventory, or services furnished
in the state during their period of service.

(b) For the purpose of this section, the period of
of an incorporator shall conclude with the desi gnati on (AS
10.06.210(3)) or election (AS 10.06.225) of 1initial directors.

(c) The terms of a written contract between a
tion and a third party may modify or preclude the liability
created by this section.

(e)(d) Notwithstanding division by assignment or otherwise,
the total secondary Jliability created by this section for the
benefit of a creditor under (a) of this section may not exceed
5287099 $2, 500 exclusive of costs of collection.

(d) (e) A party against whom a claim 1is asserted under this
section is entitled to contribution from other persons enumer —
ated in (a) of this section.

Sec.

488 Official Comment to ACO Section 10.06.488. SECONDARY
LIABILITY OF DIRECTORS ANP.OFFICERS. gThe official
comment to Section .488 at pp. 140-143 of the Journal
Supplement should be modified as follows:]

SCOPE: [The text at page 140 of the Journal
Supplement through the conclusion of the paragraph
which carries over to page 141 1is to remain unchanged.]

Under sec. 488 (a ) officer liability 1is imposed
upon the president, secretary and treasurer of an

service

corpora —



Alaska or forei gn corporati on or upon 1individuals per-

formi nq the functi ons of those offices in _a forei gn

corporat ion. The reason for restricting the last ref—
erence to forei gn corporati ons 1is because the ACC re—
quires corporati ons to have these offices al th ~ugh a
person may occupy any two offices except those of
president and secretary. See, sec. 483(a). In some
juri sdictions corporate offices are optional in which

case it would be possible to form a corporation without
a president, secretary or treasurer. If such a forma-—
tion decision had been made, the liability imposed by

sec. 488 would be fixed wupon such person or persons who

had performed functions which, were it an Alaska corpo

ration, would have been appropriate to those offices.

1f, in disregard of their duty to call an organi
zation meeting and elect 1initial directors (ACC sec.
2235M), incorporators were to transact business on be —
half of an entity for.which there had been issued a
certificate of incorporation, they, too, would 1incur
the potential personal liability created by thi4s see-
t4denr sec. 488(a). As provided 1in sec. 488(b), for the
purpose of such Jliability their period of service would
cone lude with the designation or election of initial

di rectors.

Traditional concepts of "limited liability" are
venerated in the explicit provision that sec. 488
creates a "secondary liability"™ on the part of the

designated directors, incorporators, and officers.



Funds invested by shareholders as well as accumulated

earnings remain the first line of recourse for the
contract 1indebtedness of the corporate entity. Exhaus —
tion of that source, as discussed 1in Arenwald v. Doug-—
las Machinery Co., 183 Misc. 627, 50 N.Y.S.2d 39
(1944), is a condition precedent to the assertion of
the liability created by sec. 488. Further vindication

of traditional limited Iliability is reflected in the
imposition of 82§T090 $2,500 (excluding all costs of

collection) as a ceiling upon this secondary liability.

This limitation reflects two policy judgments: (1)
for sums greater than this amount, the third party
should bear the risk of negotiating forliability

greater than that of corporate assets; and, (2) for
sums in excess of SZSTOOO $2,500, the costs of litiga-—
tion do not pragmatically preclude the assertion of
"thin capitalization™ or other abuses of the corporate
norm which would, if proven;* establish Jliability upon
certain or all of the shareholders. The® intention has

been to preserve these common law remedies 1in addition
to the Jliability created 1in sec. 488. In this connec—
tion see, Mohawk Oil Co. v. McKibben, 667 P.2d 1223 (AK
1983 ) ; Eagle Air v. Corroon & Black/Dawson & Co., 648
P.2d 1000 (AK 1982 ).

[The balance of the comment, including the Change
in Former Alaska Law discussion at page 143, remains

unchanged from that printed 1in the Journal Supplement.]



Item 9. Indemnification advances to defendants: The Com—
missioners voted to adopt the more restrictive provision on
advances set forth in Section 8.53(a) of the Revised Model Busi —
ness Corporation Act in Ilieu of the current content of ACC Sec —

tion .490(e).

Section 10.06.490. INDEMNIFICATION OF OFFICERS, DIRECTORS,
EMPLOYEES, AND AGENTS: INSURANCE. [Pp. 68-70 of HB 343 should
be amended as follows]: (a) [unchanged from current text],

(b) [unchanged from current text].

(c) [unchanged from current text].

(d) [unchanged from current text].

(e) Expenses 4ReuFFed 4r defefld4dR8 a edvdi4 er erdm4Ra4
aetien er preeeediRg may be pad4d by the eeFpeFatden 4r advaRee
ef the f4Ra4 d4spesdtieR ef the aetfeR er preeeediflg as aather-
4zed 4r the maRRer prevdded 4r (d) ef thds seetden upeR reeeipt
of aR HRdeFtakfRg by ef er behadf ef the diFeeteF7 effdeeF7
empdeyee? of ageRt te repay tWe ameuet 4f 4t 4s ultimately

Il
deteFm4fled that the perseR 4s Ret eRt4td4ed te be 4Rdemndfided by

the eeFperatteR as authorized 4r th4s seetdeRr

(e) Reasonable expenses incurred 1in defending a civil
criminal action or proceeding may be paid or reimbursed by the
corporation in advance of the final disposition 1in the manner

provided 1in (d) £f this section if:
(1) in the case of a director or
corporation is furn ished with a written affirmat ion of good

faith belief that the standard of conduct described in AS

or

off icer



10.06.450(b) or AS 10.06.483(e) of this chapter has been met;

(2) the director, officer,
furnishes the corporati on & written un lini ted general under —
taking, executed personal L.y or on behalf of the individual,

repay the advance if it is ultimately determined that an appli—

cable standard of conduct was not met; and

known to those mak ing the determination would not preclude

3) a determinati on is made that the facts

indemn ification under thi; chapter.

Sec.
490

() [unchanged from current text].

(9) [unchanged from current text].

Official Comment to ACC Section 10.06.490. INDEMNIFI —
CATION OF OFFICERS, DIRECTORS, EMPLOYEES, AND AGENTS:
INSURANCE. [The official comment at pp. 143-146 of
the Journal Supplement should be amended to read as
follows]:

SCOPE: [unchanged frdrti text found at pages 143-
144.] 1=

CHANGE IN FORMER ALASKA LAW: [the text at ” pages
144, 145, through the first full paragraph at page 146
are to be left unchanged].

Seer 490(e-)r governing the terms and circumstances
under which the eerperatien may advance funds against
the expenses ineurred 4n defending either a direet er
derivative aetien er criminal proceeding;- differs fren

fermer AS 10r98r019(elr Former Alaska law left such a

enployee,



deeds4eR te -the beard ef direetersT- Reee8fi4H4nE& that
there may be edreamstaRees 4r whd4eh there 4s Ret a
d4s4Rterested abseTute majertty ef the beard able (er
w4d44r 8 te aet? seer 490(e} feTTews the Meded4 Aet 4r
makdflE& th4s deedsd4eR deTegabTe as under seer 499(d)r

Sec. 490(e) governs the circumstances and speci —
fies the steps whicf must be observed before _a corpora-
ti on may advance expen ses to & director, officer, em-
ployee, or agent who is a defendant in a civil or
criminal action or proceeding. The £, jvi sions are
adapted from Secti on 8.53 of the Revised Model Busi ness
Corporation Act.

Under sec. 490(e), _a three step procedure must be
observed 1in reguesti ng and granti ng an advance of cor —
porate assets. First, assumi ng that a determi nati on
has been arri ved at under Sec. 490(d), the director or
officer must furn ish the corporati on with a written

- .

affirmation of good faith belief that theI applicable
standard of care has been met. In the 1instance of a
director that standard 1is set forth in sec. 450(hb).

The standard of care for corporate off icers is set
forth 1in sec. 483(e). In addition to the affirmation

of belief in the observance of the applicable standard

of conduct, the party seeking a disbursement of corporate
assets must furnish a written unlimited general wundertaxing
to repay the advance if U h ultimate 1y determined that "n
acceptable standard of conduct has not been met. Finally,



those charged with making the determination to comply with
such a request must find that the facts then known would not

preclude indemnification.
ARTICLE 7. AMENDMENTS AND CHANGES

Item 10. Procedure to amend articles of incorporation:
The Commissioners voted to modify Section 504 engrafting a
concept suggested by Section 10.02 of the Revised Model Business
Corporation Act. Under the terms of the amendment, the board is
to be given power to effectuate certain housekeeping amendments

to the articles without the necessity of shareholder approval.

Sec. 10.06.504. PROCEDURE TO AMEND ARTICLES OF INCORPORA—
TION. [pp- 73-74 of HB 343 should be amended as follows]: (a)
A corporation shall amend its articles of 1incorporation 1in the
foilowi ng manner

(1) IfT shares have not been 1issued, the board shall

adopt a resolution setting out the proposed amendment or amend—

ments.

(2) Subject to AS 10.06.506, if shares have been is—
sued, an amendment shall be approved by the board and the out—
standing shares. Approval may be initiated by the shareholders
either before or after consideration by the board. IfT the board
adopts a resolution setting out a proposed amendment, the board
shall direct that the amendment be submitted to a vote at a
meeting of shareholders that may be either the annual or a spe—
cial meeting. If approval of the outstanding shares 1is obtained

before action by the board, the board shall consider and either



approve orreject the amendment at the next regular or special
meeti ng .

(3) Unless the articles of incorporati on provide
otherwi se, a corporati on ls board of directors may adopt one or
more of the foilowi ng amendments to the articles of incorpora-
tion without shareholder action:

(A) to delete the names and addresses of the
initial directors;

(B) to delete the name and address of the initial
registered agent or registered office, if a statement of change
is on file with the commi ssioner; or

(C) to change each 1issued and unissued authorized
share of an outstandi ng classintoa greater number of who le
shares if the corporati on hason 1yshares of that class out —
standing.

(b) [no chang. ]

(c) [no change]

Sec

504 Official Comment to ACC Section 10.06.504. PROCEDURE
T0 AMEND ARTICLES OF INCORPORATION. [The official
comment at pp. 149-151 of the Journal Supplement should

be amended to read as follows]:

SCOPE: [The text at page 149 through the first
full paragraph on page 150 1is to be retained unchanged.
Thereafter, insert the following]:
reguisite vote. See, ACC sec. 508.

ACC sec. 504(a)(3) adopts an 1idea suggested by the



Revised Mode 1 Business Corporation Act. Unless the
articles provide otherwi se, the board is gi ven

authority to effect three types of amendment s wi thout

the necessity of sharehol der approval. The first two
cateqori es involve deletion of the names and addresses
of the 1initial directors and registered agent. The
third permi ts the board to change each issued and

uni ssued authori zed share of aji outstanding class into
& greater number of whole shares if the corporation has
only shares of that class outstanding.

ACC sec. 504 (c) requires that written notice
setting forth the proposed amendment or amendments or a
summary of the changes to be effected thereby shall be
given to each shareholder of record entitled to vote 1in

accordance with the general ACC provisions on time and

manner for the giving of notice of shareholder

meetings. If such notice 1is not given or fails to

fairly apprise the shareholders of the content of the
de *

amendment or amendments, the vote taken on the question
I_)) i

of approval shall be a nullity. In this connection the
Legislature intends to approve the holding helder in
Berger v. Amana Society, 253 lowa 378, 111 N.W.2d 753
(1952).

CHANGE IN FORMER ALASKA LAM: ACC sec. 504e-s
subsections (a)(l), (b), and (c) are taken from former
AS 10.05.276 and Section 59 of the Model Act. Sec.

504(a)(2) is adapted from Section 902(a) of the GCL and



changes former Alaska law by explicitly giving
shareholders the power to 1initiate amendments to the
articles. Former Alaska law required a two-third"s

majority of the shareholders to cpprove amendment to

the articles. ACC sec. 504(a)(2) opts for a majority
of the outstanding shares entitled to vote (see, ACC
sec. 990(5)), but makes the articles competent to
establish supermajority voting requirements which

cannot be altered by amendment save by the affirmative
consent of the supermajority. See ACC sec. 508.

Sec . 504(a)(@3)is taken from RMBCA Section 10.02

with the followi ng modifications: the first, fifth,
and sixth categories of board amendments are
eliminated. The first was unnecessary 1in Alaska since
no prior law limi ted the 1life of corporati ons ; the
fifth (dealing with name changes) was not carried

forward because of a percepti on that name changes ought
to be approved by the shareholders; and the sixth was
superfluous since the ACC doesnot vest the board with
any other circumstances in which j t is & sufficient
power to amend the articles. The concept 1is new to

Alaska law.

ARTICLE 8. ORGANIC CHANGE

Item 11. Dissenting shareholders®™ right to payment subject

to corporate restraints upon distributions.

At its September meeting, the Commissioners directed this
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office to undertake a review

the rights of shareholders to

tions owed to such dissenters.

of Chapter 13, subchapter A

ration Act and determine

the original <content of the

provisions have been extensively

tion by the Commission, the

sections have not been

which explains the major

and cites the source materials

* [Note that Sec. 10.06.576 has

is to replace Sec. .576 found at

Sec. 10.06.576. RIGHTS OF

DURE TO ENFORCE SHAREHOLDER"S

SHARES; WITHDRAWAL OF DEMAND.

exercise a right to dissent

before or at the meeting of

of Sections

dissent

of the
if there

ACC.

official
prepared.
changes

employed in

shall

shareholders

574 to .586 respecting

and the payment obliga—

We were to examine the content

Revised Model Business Corpo—

were 1ideas which might 1improve

Accordingly, the following

redrafted. Pending final ac—

comments to the revised

What 1is included is a note

worked by the draft revision

this project.

been completely redrafted, and

pp. 91-92 of HB 343.]

DISSENTING SHAREHOLDERS: PROCE —

RIGHT TO RECEIVE PAYMENT FOR

shareholder electing to

(a) A

file with che corporation,

at which the proposed

corporate action 1is submitted to a vote, a written objection to
the proposed corporate action. The objection shall include a
notice of election to dissent, the shareholder®s name and resi —
dence address, the number and classes of shares as to which the
shareholder dissents, and a demand for payment of the fair value
of such shares if the action 1is taken. Such objection 1is not
required from any shareholder to whom the corporation did not
give notice of such meeting 1in accordance with this chapter.



(b) Within 10 days after the date on which the share —

holders®™ wvote authorizing such action was taken, the corporation

shall give written notice of such authorization to each share —
holder who filed written objection or from whom written objec —
tion was not required, excepting any shareholder who voted for

the proposed action and who thereby 1is deemed to have elected
not to enforce a right of dissent under this chapter.

(c) Within 20 days after the giving of notice under (b) of
this section, any shareholder from whom written olLjection was

not required under (a) of this section and who elects to dissent

shall filewith the corporation a written noticeof such elec —
tion,stating the shareholder®*sname and residence address, the
number and classes of shares as to which the shareholder dis—
sents, and a demand for payment of the fair value of such
shares. Any shareholder who elects to dissent from a merger

under AS 10.06.554 (Merger of Subsidiary Corporation) or AS
10.06.562 (Merger, Consolidation, or Exchange of Shares Between
Domestic and Foreign Corporation) shall file a written notice of
such election to dissent within 20 days after the plan of merger
has been mailed to the shareholder.

(d) Upon consummation of the corporate action, the share —
holder shall cease to have any of the rights of a shareholder

except the right to be paid the fair value of the shares as to

which dissenter®s rights were perfected under this chapter. A
notice of election may be withdrawn by the shareholder at any
time prior to acceptance in writing of an offer made by the

corporation under AS 10.06.578, but in no case later than 60



days from the date of consummation of the corporate action,
except that if the corporation fails to make a timely offer

under AS 10.06.578, the time for withdrawing a notice of elec —

tion shall be extended until 60 days from the date an offer is
made . Upon expiration of such time, withdrawal of a notice of
election shall require the written consent of the corporation.
In order to be effective, withdrawal of a notice of election
must be accompanied by the return to the corporation of any
advance payment made to the shareholder as provided in AS
10.06.578. IT a notice of election 1is withdrawn, or the corpo—
rate action is rescinded, or a court shall determine that the

shareholder 1is not entitled to a right to dissent, or the share—

holder shall otherwise lose a right to dissent, the shareholder
shall not have the right to receive payment for such shares and
shall be reinstated to all rights as a shareholder as of the
consummation of the corporate action. Such rights 1include any
intervening preemptive rights and the right to payment of any
intervening dividend or other, distri bution, or, if any such

rights have expired or any such, dividend or jdi str ibuti on other

than 1in cash has been completed, in lieu thereof, at the elec—
tion of the corporation, the fair value thereof in cash as
determined by the board as of the time of such expiration or
completion, but without prejudice otherwise to any corporate

proceedings that may have been taken in the interim.

(e) At the time of filing the notice of election to dissent
or within one month thereafter, the shareholder shall submit the
certificates representing the shares for which payment is
claimed to the corporation, or to its transfer agent, which
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shall note conspicuously thereon that a notice of election has
been filed, and shall return the certificates to the shareholder
or other person who submitted them on the shareholder®s behalf.
Any shareholder who fails to comply with this subsection shall,
at the option of corporation exercised by written notice to such

shareholder within 45 days from the date of filing such notice

of election to dissent, lose the right to dissent granted by
this chapter unless a court, for good cause shown, shall other —
wise direct. Upon transfer of a certificate bearing such nota-—
tion, each new certificate 1issued therefor shall bear a similar
notation together with the name of the original dissenting
holder of the shares, and a transferee shall acquire no rights
in the corporation except those which the original dissenting

shareholder had at the time of transfer.

NOTE TO THE MEMBERS OF THE CODE REVISION COMMISSION:
The provisions of this draft section should be

compared to those of Section .576 at pp. 91-92 of HB

343. The format has been altered to conform to the
latest revisions of the New York Business Corporation
Law. There are no substantive changes.

* [Note that Sec. 10.06.578 has been completely redrafted, and

is toreplace Sec. .578 found at pp. 92-93 of HB 343.]

Sec. 10.06.578. OFFER AND PAYMENT TO DISSENTING
SHAREHOLDERS; CIRCUMSTANCES WHERE PROHIBITED. (a) Within fif—

teen days after the expiration of the period within which share-
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holders may TFTile their notice of election to dissent under AS

10.06.576, or within fifteen days after the proposed corporate
action 1is consummated, whichever 1is later, the corporation or,
in the case of a merger or consolidation, the surviving or new
corporation, shall make a written offer by registered mail to
each shareholder who has filed such notice of election to pay
the amount the corporation estimates to bethe fair value of
such shares. Such offer shall be made at the same price per
share to all dissenting shareholders of the same class, or if
divided 1into series, of the same series.

(b) The offer required by (a) of this section shall be

accompanied by:

(1) a balance sheet of the corporation whose shares
the dissenting shareholder holds as of the latest available
date, which shall not be earlier than twelve months before the

making of such offer;
(2) a profit and loss statement or statements for not

less than a twelve month period*ended on the date of such bal —

ance sheet or, if the corporation was not 1in existence through—
out such twelve month period, for the portion therfof during
which 1t was 1in existence; and

(3) a statement setting forth the aggregate number of
shares with respect to which notices of election to dissent have
been received and the aggregate number of holders of such
shares.

(c) If the corporate action has been consummated, the

offer required by (a) of this section shall also be accompanied
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by:

(1) advance payment to each such shareholder who has
submitted the share certificates to the corporation as provided
in AS 10.06.576(e), of an amount equal to eighty percent of the
amount of such offer, or

(2) as to each shareholder who has not yet submitted
the share certificates a statement that advance payment of an
amount equal to eighty percent of the amount of such offer will
be made by the corporation promptly wupon submission of such
certificates.

fd) If the corporate action has not been consummated at
the time of the making of the offer required by (a) of this
section, such advance payment or statement as to advance payment
shall be sent to each shareholder entitled thereto upon consum-—
mation of the corporate action.

(e) Every advance payment or statement as to advance
payment shall 1include advice to the shareholder that acceptance

of such payment does not constitute a waiver of any dissenters”

rights. ! i.

(f) If within 30 days after the making of the offer re—
quired by (a) of this section, it is accepted by any shareholder
the corporation sVall pay\the remaining twenty percent of the
offered price wupon] s(urrevVo.erl of!/>ie Is.harW*cert ificates . There —
after, such shar4hp\T\der ceases to have any interest in the

shares or the outcome of any litigation commenced under AS

10.06.580.

(9) Notwithstanding any other provision of this section,



if the payments otherwise required by (c), (d), and (\)”of this

section would be distributions in violation of AS 10.06.358,

.360, .363, .365, or .375, no distribution may be made to any
dissenting shareholder. In such event, the corporation which
would otherwise have the payment obligation wunder (c), (d), and

(f) of this section shall, in addition to complying with (a) and
(b) of this section and within the time 1limits there provided,
give written totice of its 1inability to make payment to dissent—
ing shareholders. That notice shall include:

(1) an explanation as to why the corporation is
unable to make the payments otherwise required by this section;

and

(2) a statement that each dissenting shareholder

a present option to:

(A) withdraw that shareholder®s notice of elec —

tion to dissent, which shall be deemed withdrawn with the writ-
ten consent of the corporation; or
(B) retain, the status of a dissenter and, if the
corporation is liquidated, be subordinated to the rights of
. | |
creditors of the corporation, but have rights superior to the
non-dissenting shareholders, and if it is not Iliquidated, retain

the right to be paid pursuant to (c), (d), and (F) of this
section, which right the corporation shall be obliged to satisfy
when the restrictions on distributions do not apply; and

(©) that if no written election 1is received by
the corporation within 60 days after the giving of the notice
required by this section, the shareholder will be deemed to have

elected to withdraw the notice of election as under (A) of this
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NOTE TO THE MEMBERS OF THE CODE REVISION
COMMISSION:

This highly amended version of AS 10.06.578 accom—
plishes, two of the directives given this office. First,
it 1incorporates the gist of the idea attributed to
Section 13.25 of the Revised Model Business Corporation
Act wherein the corporation was obliged to advance pay-—
ment to dissenting shareholders. Second, it resol ves
the 1impasse otherwise left unattended in the ACC and the
RMBCA wherein an organic change 1is approved, shareholder
perfect their rights to dissent, but payment would vio—
late the restraints upon distributions. In each 1In-—
stance the draft here submitted reflects an election as
between or among competing models provided by other
states or the framers of the Revised Model Act.

Advance payment: | have drafted the new Section
.578 to follow the New Y.ork Business;Corporation Law,
Section 623 as amended in 1965. You will note that the
scheme involves mandating that the corporation formulate
an offer to dissenting shareholders to ma“e a unifornm
payment for what it determines to be the fair value of
each dissenting share. Provided that 1t can do so with-—
out wviolation of the restraints upon distributions
created in the ACC to protect corporate creditors and
the holders of senior shares, the corporation is then

obliged to make immediate tender of 80% of the offered



amount to each shareholder who has perfected dissenters”’

rights. If the organic change has yet to Dbe consum-—
mated, the offer 1is to make the payment as soon as that

is accomplished. This last prudential step 1Is necessary
for, in the case of merger or consolidation, the corpo-—
ration obliged to make the payment may not be the corpo—
ration in which the dissenter held shares.

Once the uniform offer 1is in place and the 80%
payment distributed, the shareholder now has the option
of either accepting that offer or proceeding to litigate
under AS 10.06.580. This precludes any attempted horse
trading wherein some shareholders strive for one price
while others, ignorant of the private bargaining, settle
for the offered price.

Resolving the conflict between payment to dissent—
ers and observance of the restraints upon distribution:
At its September meeting the Commission directed that
this office look 1into this matter. We have done  so.
There are only four possible answers: (1) conclude that
in such circumstances the organic change must be aban-—
doned; (2) permit the organic change to go forward
making the dissenters settle for the status of creditors
of the surviving or resulting corporation; (3) seek some
compromise between (1) and (2); or (4) permit the organ-—
ic change to be consummated while prohibiting any pay-—
ment to dissenters without any mention of their unre-—

solved status. The few states which have recognized the
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potential for conflict have opted for all but the first
of these solutions! We have not found any state which
aborts the organic change in such circumstances. Cali—
fornia follows alternative (2) and makes the dissenting
shareholders 1involuntary, subordinated creditors of the
resulting or surviving corporation. New York opts for a
variety of alternative (3) and attempts to favor the
organic change but gives the dissenting shareholders
some freedom of choice. North Carolina is typical of
states which may have blundered into alternative (4).
Section .578(g) follows the New York model while
improving upon it by making the "default™ choice in the
event the shareholder fails to exercise the ~conferred
choice. Under the New York scheme, a dissenting share-—
holder is not entitled to payment if such a step would
render the corporation 1in conflict with statutory re—
straints upon distribution. In such circumstances, the
BCL provides for an- election to withdraw the election to
dissent (in which case the shareholder goes along with
the organic chance; or become a corporate creditor of
the resultinr or surviving entity. We have auded some
features such as the notice to shareholders of the
inability tr make payment, the reasons therefore, and
have anticipated what should be done if the shareholder
merely sits there and does not respond to the invitation
to make the election. We treat such a silent share-—
holder as electing to withdraw the notice of dissent.

The Commissioners should review this draft and the



policychoices which underpin it. It can be altered to

reflect any other mixture of policy decision.

* [Note that Sec. 10.06.580 has been completely redrafted, and
replaces Sec. .580 found at p. 93 of HB 343. Also note that
Sections .582 and .584 of HB 343 have been incorporated into new
redC  Sections .576 and .578; thus, Sec. .586 of HB 343 would

bhecome Section 10.06.582 in a renumbering of Article 8.]

Set*. 10.06. 580. ACTION TO DETERMINE VALUE OF SHARES UPON
FAILURETO ACCEPT CORPORATE OFFER. (a) IfT the corporation
fails to make the offer required by AS 10.06.578(a) or the
shareholder fails to accept it within the 30 day period speci-—
fied 1n (f) ofthat section:

(D) the corporation shall, within 20 days after the
expiration of the 30 day period specified in AS 10.06.578(f),
file a petition 1in the court of the judicial district where the
registered office of the corporation 1is located, requesting that
the fair value of the shares be found and determined. If, in
the case of a merger or consolidation, the’surviving or new
corporation is a foreign corporation, without a registered of—
fice in the state, the petition shall be filed in the judicial
district where the registered office of the domestic corporation
was last located; or

(2) if the corporation fails to institute a proceed-—
ing as provided 1in this section, a dissenting shareholder may
institute a proceeding in the name of the corporation. If such

proceeding 1s not 1instituted within 30 days after the expiration



of the 20 day period granted the corporation under (a)(l) of
this section, all dissenters® rights shall be lost unless the
superior court, for good cause shown, shall otherwise direct.

(b) All dissenting shareholders who have not accepted the
corporate offer extended under AS 10.06.578(f), wherever resid-—
ing, shall be made parties to the proceeding as an action a-
gainst their shares quasi in rem. The corporation shall serve a
copy of the petition in such proceeding upon each dissenting
shareholder who 1s a resident of this state 1in the manner pro-—
vided Dby law for the service of a summons (?), and upon each
nonresident dissenting shareholder either by certified mail and
publication, or In such other manner as 1is permitted by law.
The jurisdiction  of thecourt shall be plenary and exclusive.
All shareholders who are parties to the proceeding are entitled
to judgment against the corporation for the amount determined
under (c) of this section to be the fair value of the shares.

(c) The court shall determine whether each dissenting
shareholder, as to whom the corporation requests the courts to
make such determination, is entitled to receive payment for that
shareholderls shares. If the corporation does not request any
such determination, or if the court finds that any dissenting
shareholder is so entitled, it shall proceed to fix the value of
the shares, which, for the purposes of this section, shall be
the fair value as of the close of business on the day before the
date on which the vote was taken approving the proposed corpo-
rate action. In fixing the fair value of the shares, the court
shall consider the nature of the transaction giving rise to the
right to dissent under AS 10.06.576 and its effects on the



corporati on and 1its shareholders, the concepts and methods then

customary in the relevant securities and financial markets for

determining fair value of shares of a corporation engagqing in &
similar transaction under comparable circumstances, and all
other relevant factors. The court may appoint one or more

persons as appraisers to receive evidence and recommend a deci-—
sion on the question of fair value of the shares. The apprai-—
sers shall have the power and authority as specified 1iIn the

order of their appointment or as amended.

(d) The judgment shall 1include an allowance for 1interest at
the rate the court finds to be fair and equitable, from the date
on which the vote was taken on the proposed corporate action to
the date of payment. In determi ning the rate of interest, the
court shall consider all relevant factors, including the rate of
interest which the corporati on would have had to pay to borrow
money during the pendency of the proceed ing If the court finds
that the refusal of any shareholder to accept the ~corporate
otter of payment for his shares was arbitrary, vexatious, or
otherwise not in good faith, no interest shall be allowed to
such shareholder.

(6) Each party to such proceeding shall bear its own costs
and expenses, including the fees and expenses of its counsel and
of any experts employed by it. Notwithstanding the foregoing,
the court may, in its discretion, apportion and assess all or
any part of the costs, expenses, and fees 1incurred by the corpo—
ration against any or all of the dissenting shareholders who are

parties to the proceeding 1if the court finds that their refusal
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to accept the corporate offer was arbitrary, vexatious, or
otherwise not 1in good faith. The court may, 1in 1its discretion,
apportion and assess all or any part of the costs, expenses, and
fees incurred by any or all of the dissenting shareholders who
are parties to the proceeding against the corporation if the
court finds any of the following:

(D that the fair value of the shares as determined
materially exceeds the amount which the corporation offered to
pay;

(2) that no offer or required advance payment was made
by the corporation as provided in AS 10.06.578;

(3) that the corporation failed to institute the spe—
cial proceeding within the period specified under (a) of this
section;

(4) that the action of the corporation in complying
with its obligations as provided in this article was arbitrary,
vexatious, or otherwise not in good faith.

(H) Within 60 days after final determination of the pro-—
ceeding, the corporation shall pay to each dissenting share-—
holder who 1is a party the amount determined under (e) of this
section upon surrender of the certificate o™ certificates repre—
senting the dissenter®s shares. Upon payment of the judgment,
the dissenting shareholder ceases to have an interest in the

shares.

NOTE TO THE MEMBERS OF THE CODE REVISION COMMISSION:
Section .580 represents incorporation of elements

of the existing text of Section .582 [p. 93-94 of HB



343] and Section 623 of the New York Business Corpora-—
tion Law as amended in 1982. If the paragraph contains
no underlining you may assume that the language 1is
taken from the BCL. If the paragraph contains under—
lining, those portions represent BCL interliniations in
what is otherwise the text of ACC .582.

In the following particulars important changes
have been made:

Resort to litigation: [See Section .580(a)] In
the event that the corporation fails to make the offer
required 1in Section .576, or the dissenting shareholder
fails to accept it, the burden of 1naugurating the
judicial proceeding falls upon the corporation. If the
corporation defaults on this obligation, the burden
shifts to the dissenting shareholder to initiate the
proceeding. If they, too, fail to enlist the aid of
the court 1in fixing the fair value of the shares, their
rights as dissenters are terminated". Except for this
last feature, the provisions on 1inaugurating the pro—
ceeding accord with Section .582 of HB 343..

Al remaining dissenters bound: [see Section
.580(b)] Again, the object of making all of the share-—
holders who have not settled with the corporation par—
ties to and bound by the results of this single judi-
cial proceeding was found in Section .582(a) of HB 343.
I am uncertain of the correct use of the phrase "ser-—

vice of a summons™ given Alaska practice. Please 1In-—



struct nme.

Procedure employed by court: [see Section
.580(c)], "hen contrasted with Section 582(a) of HB
343, you will note that the new draft 1is far more
explicit in guiding the trial court. Its first task 1is
to handle any corporate challenge to the status of
dissenters. Assuming that there 1is no challenge or
that dissenters survive 1it, the next task is to judi—
cially ascertain the "fair value" of the dissenters®
shares. Note that | have drafted this [language in
efforts to make 1t very plain that what the court is to
do is determine a figure which will then govern the
rights of all remaining dissenters. It is not to
ascertain differing figures as bheing fair to particular
dissenters. Thus, 1if the corporate offer was uniformly
at  $100 per share, the court is to determine if this
was “fair" and, if not, settle a uniform figure. Let
us assumeit finds that..$115 is the fair value given
the formula and indicators sp*,cifiedi in this section.
I intend that when read in conjunction with Section
.580(d) and (e), that the’ figure awarded under (f)
shall reflect the figure of $115 multiplied by the
number of shares owned by each dissenter.

The 1982 amendment to the BCL (Section 623(h)(4))
excludes the use of a jury and any resort to apprais-—
ers. I have not incorporated these exclusionsalthough
you may wish to do so.

Interest: [see Section .580(d)] The only mater-



ial departure from Section .582(b) of HB 343 involves

the instructions on the factors to beconsidered in

determining the rate of interest to be allowed, and

excluding from such an award any shareholder who re—

fused the corporate offer displaying conductwhich was

"arbitrary, vexatious, or otherwise not in good faith.
Do you wish such an exclusion?

Costs: [see Section .580(e)] This provision sub-—
stitutes for Section .582(c) of HB 343. It 1s adapted
from the latest revision of Section 623 of the BCL and
is, I believe, quite superior. Youwill note that
attorney fees could be recovered. We had excluded them
while allowing a potential for recovery of fees paid to
experts. I did notput in the RMBCA provision on the
sharing of costs. It reads as follows:

Section 13.31. COURT COSTS AND COUNSEL FEES

(c) IT the gourt finds thﬁt the services of
counsel  for any'?issenter were of substantial
benefit to otheFidissenters s%milarly situated,
and that the fees for those services should not be
assessed against the corporation, the court may
award to these counsel reasonable fees to be paid
out of the amounts awarded to the dissenters who
were benefited.

Do you favor an inclusion of this provision? If so, it
could easily be added to Section 580(e).

Status of dissenting shareholders who have accept-



ed the ~corporate offer: This is one area of policy
judgment which you should address. It 1s a vexing 1issue
clearly avoided only in Delaware where the value of
dissenters® shares i1s an exclusive matter of chancery
court decree and not settlement between the shareholders
and the corporation. Suppose, to continue our hypothe—
tical, that XYZ corporation engages 1In an organic
change. Ninety percent of the shareholders approve. Of
the ten percent who do not, 100 perfect their status as
dissenters by filing the notice of election. As to
these shareholders the corporation makes an offer of
S100 per share. Eighty accept the offer and surrender
their certificates pursuant to AS 10.06.578(e). Twenty
do not and litigation 1is commenced under Section .580.
Eventually, the court finds the fair value of the dis—
senters® shares to be $115. Itis clear that each of
the 20 shareholders who refused the corporate offer are
entitled to this amount..... What of the 80 who accepted
the offer of $100. Have we not established that their
deal was deficient 1in that they received $15 per share
less than the fair value of those shares? Should they,
too, Dbe entitled to payment of this larger sum? My
current draft, because ofthe language in Section

.578(e), concludes that they are not.

Note that the content of Sections .582 and .584 of HB
have been 1incorporated into the redrafted Sections .576 and

Section .586 of HB 343 would bhecome Section 10.06.582 in



a renumbering of Article 8.

ARTICLE 13. GENERAL PROVISIONS

Item 12. Accounting standards and procedures: At 1its Sep-—
tember meeting the Commission voted to make observance of
generally accepted accounting principles and practices options
rather than mandatory as in 343. This office was directed to
make this change while at the same time creating a "safe harbor"
presumption of fairness and accuracy in the event such

principles and practices had been observed.

Sec. 10.06.970. RULES OF CONSTRUCTION AND INTERPRETATION,
[pp. 150-51 of HB 343 should be amended as follows]: Unless a
provision or the context otherwise requires, the following gen—
eral provisions and rules of construction govern this chapter:

(1) [unchanged]

(2) [unchanged]

(3) [unchanged]

(4)[unchanged]

(5) Subject to any specific accounting treatment required
by particular section of this chapter:

(a) References ir. this chapter to financial st:
ments, balance sheets, income statements, and statements of
changes in financial position of a corporation and references to
assets, liabilities, earnings, retained earnings, and similar

accounting i1tems of a corporation mean financial statements or



items prepared er determined in aeeerdanee with generally aeeep-
ted aeeeunting prineiples then applleableT and fairly presenting
the matters they purport te present® suBjeet te any speelfle
aeeeunting treatment required by a particular seetien ef this
ehapterr Unless otherwise expressly statedy referenees in this
chapter te financial statements meany in the ease ef a corpora-—
tion that has subsidiariesy censelidated statements ef the cor—
poration andthese ef its subsidiariesy as are required er
permitted tebe included in the censelidated statements under
generally accepted aeeeunting prineiples then applicable- and
all references te these aeeeunting 1items mean items determined
en a consolidated basis in aeeerdanee with censelidated finan-—
cial statementsr fairly and reasonably to present the purported
matters.

(b) Financial statements prepared or determined in
accordance with general 1y accepted accounting principles then

applicable are fair and reasonable.

(c) References wmn this chapter to financial state —
ment s me an , i nthe case of _a corporation that _.has subsidiaries,
consoli dated statements of the corporati on and those of its
subsidiaries, and all references to these accounting 1items mean
items determi ned on & consol idated basis 1in accordance with

consolidated financial statements.

(6) [continue unchanged oalance of existing text]

Sec.
970 REVISION OF THE TEXT OF THE OFFICIAL COMMENT TO ACC

Section 10.06.970. RULES OF CONSTRUCTION AND INTERPRE-
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TATION. [The official comment at pp. 231-233 of the
Journal  Supplement should be amended to read as fol-
lows]:

SCOPE: [first paragraph (pp- 231-232) unchanged].

Nete that subseetlen (5) makes the reliance en
generally aeeepted aeeeuHtlng principles subject te aRy
particular aeeeuRt4RE required 4r the AGGr The deflnl-
t4eRS ef -paid 4r capital- aRd -retained earnings- aRd
the basd4e requirement ef AGG seer 358 that all dlstrl-
butleflSj 4neldd4R& share redemptions and repurehasesr
be eharged first te -retained earnings- aRd eRly when
that aeeeant Is exhaustedT te -paid-in capital-? are
aeeedntlRg praetlees mandated by the AGG whieh may Ret
eenfernm te generally aeeepted aeeeunting principles-1
termlnelegy er praetleer These particular statutery
speelfleatlens are neeessary te the symmetry and elarl-
ty ef the AGG and the design ef the regulatory systenm
Imposed wupon the dissipation, ef eerperate assets- Ne
deferenee te generally aeeepted aeeeunting principles
was made In these areas due te these eeRslderatlens-

Nete alse that subsection (81 specifies the use ef
censelidated statements fer eerperatlens with subsidi—
aries as Is required er permitted uRder generally ae—
eepted aeeeunting prlnelplesr

Unless some other accounting principle 1is mandated
by specific provision of the ACC, subsection (5)(a)
requ ires that financial statements, balance sheets,

income statements, and statements in changes in finan-



cial position of a corporation and references to as-—
sets, liabilities, earnings, retained earnings, and
similar accounting 1items of a corporation be determined
and expressed so as to fairly and reasonably present
the purported matters. Within the specific provisions
of the ACC there are two vari ations from this general
norm. In some circumstances (e.g., Section 358(c)),
the observance of generally accepted accounting princi—
ples is mandatory. In others, the ACC specifically
defines terms such as "paid-in capital™ and “retained
earnings™ in & manner which may not conform to general -
ly accepted accounting principles terminology or prac-
tice. These particular statutory specifications are
necessary to the symmetry and clarity of the ACC and
the design of the regulatory system imposed upon the
dissipation of corporate assets. For these reasons, no
deference to a norm of "reasonableness™ or generally
accepted accounting principles 1s made in those areas.
In any area or usage not specifically defined or
commanded by & provi sion of the ACC, subsection (5)(b)
creates & safe harbor in the use of generally accepted
accounting principles. They are cone lusi vely presumed
to be "fair and reasonable.”™ Other principles or prac-—
tices may meet the "fair and reasonable" standard man-—
dated by subsection (5)(a), but the burden of estab-
lishing such comp!i ance would be that of the 1litigant

responsible for or defending the election of £n alter-—



native method.

Note also that subsection (5)(c) specifies the use
of consolidated statements for corporations with subsi-
diaries.

CHANGE IN_FORMER_ALASKA LAWj_ An <1 the rules of
construction in ACC sec. 970 are new to Alaska law.
They derive from GCL Sections 5, 6, 7, 8, 113, 114,
118, 10, 11, 12, 13, 15, and 16, respectively. In
adopting subsection (3), the phrase 1in the English
languagel was deleted from GCL Section 8. Under  the
GCL use of generally accepted accounting principles 1is
mandatory. In adopting subsection (5) the ACC follows
the RMBCA suggestion and does not 1insist upon the use
of such practices and procedures. See RMBCA Section
6.40 and official comment 4a. However, use of
generally accepted accounting principles does invoke a
presumption of a fair and reasonable presentation of
the purported matters. Jn adopting subsection (6) the
term “"electronic meansl was substituted for the GCL

language "telephone or wireless."



ltem 13. Comparison Charts

The following three charts provide a section by section
comparison of the proposed Alaska Corporations Code (ACC), the
existing Alaska Business Corporations Law, AS 10.05 (ABCL), and
the 1984 Revised Model Business Corporation Act (RMBCA). These
charts are intended as c general cross-reference of ACC provi-—
stons to comparable provisions 1in the ABCL and the RMBCA. How —
ever, with reference to the ABCL, many of the cross-references
indicate provisions of the ABCL that have been substantially
modified or completely replaced. The cross-references to the
RMBCA indicate the existence of similar or substantially iden—
tical provisions; however, no attempt has been made to demon-—
strate a complete cross-referencing of RMBCA provisions that are
not similar to ACC provisions. . For these reasons, these charts
will  be most useful 1in conjunction with reference to a working
paper produced by the Code Revision Commission entitled A Sec-
tion by Section Comparison of **iHThe ProposedrAIaska Corpora-
tions Code With the Revised Model Business !Corporartion Act
(March 25, 1984). The working paper provides detailed discus—
sion of the origin of ACC sections, a summary of their coverage,
and comparison with the tentative draft of the RMBCA. It should
be noted that since the date of that working paper, the final
draft of the RMBCA has been produced by the American Bar Associ—
ation. After consideration of the final draft, the Commission
has amended a number of ACC provisions to incorporate certain

features of the RMBCA.



A section by section comparison of the proposed Alaska
Corporations Code (ACC) with the Alaska Business Corporations Law
ABCL), AS 10.05 and the 1984 Revised Model Business Corporation

Act (RMBCA) . N = No comparable provision.
ACC ABCL RMBCA
ARTICLE 1.
.005 .003 3.01(a)
.010 .009 3.01(h)
.015 .018 3.04
.020 N N
.025 N N
ARTICLE 2.
.105 .021 4.01
.110 .024 4.02
115 .027 4.02
.120 .030 4.02
.125 .033 4.03
.130 .034 4.03
.135 .035 4.03
=140 .039 4.03
.145 .042 4.03
150 .045 5.03
.155 .791 N
.160 .048 N
=165 .051 5.02
<70 .054 - 5.03
.175 .057 5.04
ARTICLE 3.
.205 .252 N
.208 .255 N
.210 .255 N
.213 .258 N
.215 .259 N
.218 .810 2.03
.220 .810 2.04
.223 .257 2.05
.225 N 2.05(2)
.228 .135 10.20
.230 .135 2.05
.233 .237 - 1249 . N
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ACC

.305
.308
.310
.313
.315
.318
.320

.325
.328
.330
.333
.335
.338
.340
.343
.345
.348
.350
.353
.355
.358
.360
.363
.365
.368
.370
.373
2375
.378
.380
.383
.385
.388
-390

405
.408
410
413
.415
.418
420
423
425

ABCL

ARTICLE 4.

.050, .069
.053
.066
.069
.072
.075
.078
.084

N

.087
.090
.093
.096
099
.102

.204(1), .012
.201

.207(4)
.2%7(3)

N

.204(5)
o

N

207 (5)
N

N

2312 - .345
.108, .366

ARTICLE 5.

.138
.144

65

RMBCA

[ecNorNep)

o O

[(epNerNerNeorNepl OOOOHOH O 0 OOOHNOHOYOHNOYOHYOYOYOYOY O O

220(d), (e)
21

.21

21
.24
.28

.25
.25

N

.04
.40
.40
.40
.40

N
N

.23
.40

.33(b) (2)
N

N

.31
.31

N



ACC ABCL RMBCA

.428 .129 6.30 C
=430 .237 - .249 7.20, 16.01, 16.02, 16.03
=433 N 16.20, 16.21
=435 n 7.40
.438 .125 6.22
ARTICLE 5.
=450 J174,.222, 1219 8§.01, 8.30
=453 .177,.180, .183 8.03, 8.04, 8.05
=455 .186 8.06
.458 N N
460 N 8.08
.463 N 8.08
.465 .189 8.10
.468 .195 8.25
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PREFACE

This study paper consists of tnree parts each designed to
familiarize the reader with the contents of the proposed Alaska
Corporations Code [JACC] and its relationship to the final exposure
draft of the Revised Model Business Corporations Act [RMBCA] (June
1 1984). in Part | the reader will find a chart showing the origin
of each provision of the ACC and 1its comparable coverage in existing
Alaska law, the classical Model Act, and the Revised Model Act.

Part 11 follows the organizational structure of the ACC and gives a
brief description of the origin of each section, its content, and a
specific comparison to provisions of the RMBCA. Part 11l sets an

agenda for the August, 1984, meeting at which time the Code Revision
Commission will consider modifications to the draft of the ACC

incorporating potential improvements found in the RMBCA. The list
reflects the consultant®s tentative conclusions and should not be
deemed exhaustive. Indeed, the August Commission meeting s an

appropriate forum for the consideration of any modification to the
draft content of the ACC.

TABLE OF CONTENTS

PART 1: Origin of the proposed Alaska Corporations Code
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PART ONE

CORRESPONDING STATUTORY COVERAGE TO EACH SECTION OF

THE PROPOSED ALASKA CORPORATIONS CODE
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ARTICLE 1. CORPORATE PURPOSES AND POWERS

Section .005 PURPOSES

ORIGIN: ACC Section .005 alters the content of AS 10.05.003
to conform to the content of Section 3 of the Model Business
Corporation Act (MBCA).

SUMMARY OF COVERAGE: ACC Section .005 permits an Alaska
corporation to be formed for any lawful purpose(s) other than
insurance and banking. Stock and mutual insurance companies

are formed under AS 21.69; the companies are of a corporate
nature and are governed by the ACC to the extent provided 1in
AS 21.69.020. Reciprocal 1insurance companies, noncorporate
in nature, are formed under AS 21.75.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: ACC Section .005
is functionally 1identical to RMBCA Section 3.01(a). The
limitations spelled out in RMBCA Section 3.01(b) are found in
ACC Section .010.

Section .010 GENERAL POWERS

ORIGIN: ACC Section .010 is predicated upon /IS 10.05.009
which was, in turn, predicated upon Section 4 of the Model
Business Corporation Act.

SUMMARY OF COVERAGE: The introductory phrase was adopted
from Section 207 of the California General Corporation Law
(hereafter the "GCL"™) and makes explicit that while the
general grant of powers are co-extensive with that of a
natural person, this grant is subject to limitation by provi—
sions in the articles of incorporation or other law. Subsec—
tion (6) makes direct reference to the new provisions on
loans to officers and directors (Section . 485). Subsection
(15) adds "stock option plans" to the list of incentive plans
which a corporation may establish for its directors, officers
and employees.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: Section 3.02
also contains a general grant and specific enumeration of
corporate powers. it is functionally identical to ACC Sec—
tion .009, except that it does not contain express authority
to make loans to corporate officers and directors. Within
the RMBCA loans to directors are governed by Section 8.32.
They are dicit if approved by a majority of the outstanding
voting shares. The loan may also be authorized by the direc—



tors if the board, in its collective judgment, determines

that the loan 1is in the best interest of the corporation.
Section 3.02 follows ACC Section .009 in specifically

listing "share option plans™ among the incentive plans which

a corporation may establish. The idea that a corporation
has powers which are presumptively coextensive with those of
a natural person is explicit in ACC Section .009. It is left

to implication in the comment to RMBCA 3.02.

Section .015 DEFENSE OF ULTRA VIRES

ORIGIN: ACC Section .015(a) 1is predicated upon Section 203
of the New York Business Corporation Law (hereafter the
"NBCL"). It is a modified version of formerAS10.05.018 and
Section 7 of the MBCA. Section .015(b) isnew and istaken

from Section 208 of the GCL.

SUMMARY OF COVERAGE: ACC Section .015 governs the limited
circumstances in which a claim of "ultra vires"™ may affect
the rights of third parties who have dealt with a corporate
entity and the impact of such behavior in creating liability
on the part of the corporate officers and directors of the
corporation. While the concept of "ultra vires"” is fre—
guently included in the discussion of agency problems within
the <corporate framework, properly understood it is not a
traditional doctrine of agency law. A transaction is ultra
vires when it is beyond the powers of the corporation as
those powers are conferred by law and the terms of the arti-—
cles of incorporation.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The provisions
of ACC Section .015 and those of RMBCA 3.0A are functionally
identical.

Section .020 LIMITATIONS ON AUTHORITY OF CORPORATE AGENTS
ORIGIN: ACC Section .020 is predicated upon GCL Section 208.

SUMMARY OF CONTENT: Unlike conduct assailed as beyond the
powers of the corporation, a subject covered by ACC Section
.015, Section .020 deals with the consequences of an abuse of
authority which was within the power of the corporate princi—
pal to confer. The provisions of Section .020 confront the
common law of agency as it has been applied to the unique
problems generated by an artificial corporate person as prin-—
cipal. The thrust of Section .020 is to shift the risk of
transactions which exceed the authority of corporate agents
to the corporation thus relieving the interests of innocent
third persons. Subsection (3) makes Wt clear that either the
corporation or a shareholder suing in a derivative capacity
may assert lack of authority in any action against the faith-—
less agent.



COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The official
comment to RMBCA Section 3.04 makes it clear that the Model
Act has no coverage of this important question at all. See
pp. 3-17, 18.

Section .025 CONTRACTS OR CONVEYANCES BINDING DOMESTIC AND
FOREIGN CORPORATIONS

ORIGIN: ACC Section .025 is predicated upon GCL Section 208.
SCOPE OF COVERAGE: ACC Section .025 settles two 1important

guestions associated with contracts or conveyances entered by
corporate agents who have exceeded their actual authority.

IT the transaction is within the scope of the agent"s "ap—
parent authority"™, it is binding upon the corporate principal
and upon the third party. Thus, the defect in the authority

of the agent does not defeat the corporationls liability on
the transaction, nor does it prevent it from acquiring rights
against the third party measured by the terms of the trans-—
action .

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA has no
statutory provision covering this important question.
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/1/?TIOE 2. MME dND SERVICE OF PROCESS

Section .105 CORPORATE NAME

ORIGIN: ACC Section .105 is a reenactment of AS 10.05.021 as
amended.

SUMMARY OF COVERAGE: ACC .105 requires that a corporation
adopt as part of its name one of the Jlisted alternatives
designed to warn third parties that they are dealing with a
corporate entity. ACC  .105 also prohibits a person fronm
adopting a name that contains words suggesting a corporation
unless that person has either been issued a certificate of
incorporation in Alaska or has obtained a certificate of
authority for a foreign corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: ACC Section
.105 is functionally identical to RMBCA Section A.01(a) and
(b). There are, however, differences in content.

RMBCA  Section 4.01(a)(1) requires that a corporation
include as part of its name one OF the traditional words or
abbreviation designed to indicate corporate status. In a
break with the prior Model Act and exposure draft, the final
version would allow this requirement to be satisfied by the
inclusion of "words or abbreviations of like import in anoth—
er language. . . ." The official comment merely indicates
that the change has been made. It offers no justification.
At least two reasons to oppose such permission come to mind.
First, I doubt that many persons would appreciate the import
of initials such as "GmbH"™ as a signal that this was a limit—
ed liability entity. Further, even if one knew that this was
a German designation for.a corporation she might be fooled
into belief that the entity was 7in fact a German entity.

RMBCA  Section 4.01(c) contains provisions whereby a
corporation may give written consent to the use by another
entity of a name which would otherwise be deceptively simi—
lar.

Tue final draft of Section 4.01(b)(4) requires that a
corporate name be distinct from the name of a registered
nonprofit corporation. This provision is not contained in
the ACC.

ACC Section .105(b) continues a 1976 amendment by the
terms of which the Legislature forbade a corporation from

adopting a name which contained the word “city", "borough",
or "village"™ or otherwise implying that the corporation is a
municipality. Reflecting its detachment from Alaskan con—

cerns, RMBCA Section 4.01 contains no similar prohibition.

Section .110 RESERVATION OF CORPORATE NAME



Section .115 APPLICATION TO RESERVE CORPORATE NAME

Section .120 TRANSFER OF RESERVED NAME
ORIGIN: ACC Sections .110, .115, and .120 are reenactments
without change of former AS 10.05.024, .027, and .030 which
were, 1in turn, predicated upon Section 9 of the MBCA.
SUMMARY OF COVERAGE: ACC Sections .110, .115, and .120 set
forth the natural or corporate persons who may reserve a
corporate name.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4.02 is functionally identical to these provisions of the ACC

excepc for their substitution of the commissioner for the
"secretary of state."

Section .125 REGISTRATION OF CORPORATE NAME

Section .130 USE OF SAME OR DECEPTIVELY SIMILAR NAME
Section .135 PROCEDURE FOR REGISTRATION OF CORPORATE NAME
Section .140 FEE FOR AND DURATION OF REGISTERED NAME

Section .145 RENEWAL OF REGISTERED NAME

ORIGIN: ACC Sections .125, .130, .135, .140, and .145 are
reenactments of AS 10.05.033, 034, .036, .039, and .042, and
are based on Sections 10 and 11 of the MBCA. Section .034

was added by the Legislature in 1966. Minor language changes
have been incorporated to recognize the recently enacted
scheme to allow the Department of Commerce and Economic
Development to determine various fees by administrative regu—

lation. F 1

SUMMARY OF COVERAGE: ACC Sections .125, .130, .135, .140,
and .145 provide for the registration, protection, duration,
and renewal of a corporate name. Under ACC Section .130,

registration of a corporate name gives the registered holder
the right to seek an injunction against the use of that name
or a deceptively similar name by another. The registered
name must be renewed each year under ACC Section .145.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4.03 combines the coverage of former Model Act Sections 10
and 11. Unlike ACC Section .130, RMBCA Section 4.03 does not
explicitly confer exclusive right to the use of a registered
corporate name, nor does it declare that a person who has
registered the corporate name may enjoin the use of the same
or a deceptively similar name. Section .130 clearly provides
that the remedy available for abuse of a registered corporate



name is NOt limited to injunctive relief, but may be a
cause of action for damages. RMBCA Section 4.03 contains
no such provision.

Section .1SO REGISTERED OFFICE AND REGISTERED AGENT

ORIGIN: ACC Section .150 is a reenactment without change of
AS 10.05.045 which was based on Section 12 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .150 establishes the re—
quirement that a corporation maintain both a registered of—
fice and a registered agent in the State of Alaska. The

agent is necessary for service of process; and, the office is
required to serve as the depository for various books and
records as provided or required by the the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.05 is functionally identical to ACC Section .150.

Section .155 REGISTRATION OF AGENT BY NONRESIDENT WITH
CONTROLLING INTEREST

ORIGIN: ACC Section .155 is a reenactment without substan—
tive change of AS 10.05.791 as amended in 1980. A rewording
has been undertaken to make explicit that the designated
agent must be within the State of Alaska.

SUMMARY OF COVERAGE: In order that the commissioner may
readily establish official contact with a nonresident pos—
sessed of a controlling interest (ACC Section .955(12)), ACC
Section .155 requires such a person to designate an agent
within Alaska upon whom notice and process may bd served.
Service on the Section .155 agent 1is equivalent to
personal service on the controlling nonresident. Section
.155(b) enforces this requirement by forbidding, 1in the event
of noncompliance, either the controlling person or the con—
trolled corporation use of the courts of the,State of Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Again, reflec-
tive of its concern with the problems of no particular juris-—
diction, the content of the Revised Model Act contains no
provision requiring designation of agents Dby nonresidents
with a controlling interest.

Section .160 FILING LIST OF REGISTERED CORPORATIONS WITH SUPER —
I0R COURT; UPDATING AND PUBLISHING

ORIGIN: ACC Section .160 is a reenactment of 45 10.05.048
which, has been changed to require yearly compilation and
weekly updating of the stipulated information.

SUMMARY OF COVERAGE: ACC Section .160 reflects the view that



It 1S vital that the practicing attorney be able to quickly
ascertain information concerning the corporate name, address
of the registered office, and the name and address or the
registered agent of both domestic and authorized foreign
corporations. Both geographical and communications consider—
ations have dictated that such information be available lo—
cally and updated frequently.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.20 contains absolutely no provision requiring that this
vital information be maintained or made available.

Section .165 CHANGE OF REGISTERED OFFICE OR AGENT

ORIGIN: ACC Section .165 is a reenactment of AS 10.05.051
which was, 1in turn, predicated upon Section 13 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .165 establishes the proce—

dure whereby a domestic or foreign corporation may change 1its
registered office or agent,

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.02(a) 1is identical to ACC Section .165. Subsection (b)
differs only in that the ACC has a wuniform provision on
filing with the commissioner which is not reflected in the
RMBCA .

Section .170 CHANGE OR RESIGNATION OF REGISTERED AGENT

ORIGIN: ACC Section .170 is a reenactment of AS10.05.054,

which was based on Section 13 of the MBCA. The final sen—
tence has been changed to permit a resignation of theregis—
tered agent, to become effective sooner than 30days after

the Ffiling of written notice with the commissioner if the
corporation appoints a successor within this shortened peri—
od. This <change 1is based upon Section 57.070(3) of the
Oregon Revised Statutes.

SUMMARY OF COVERAGE: ACC Section .170 establishes the proce—
dure by which a registered agent may change address or re—
sign. Unless and until the registered agent follows these
statutory procedures, the commissioner may continue to regard
the last address of record as effective for all notice provi—
sions under the ACC.

Subsection (b) sets forth the procedures which must be
observed for a registered agent to effectively resign. Un—
less and until such procedures are followed, the commissioner
may continue to deal with the agent and effectively notice or
bind the <corporate principal. In the event that such an
agent ceases to function without observing these statutory
provision, there would be a breach of the contract of agency
with the corporation but such a breach would not serve as a
defense to the corporate principal in dealing with or ac-



counting to the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.03 Foes not provide for a shortened effective date if the
corporation appoints a successor registered agent. The mini—
mum information to be contained in the written resignation is
governed by Section 5.02. The ™"circularity problems™ noted
in the official comment to RMBCA Section 5.03 have been
directly solved by ACC Section .170(b). The commissioner 1is
directed to mail a copy of the written notice of resignation
to "the corporation at its principal office.”

Section .175 SERVICE OF PROCESS ON CORPORATION

ORIGIN: ACC Section .175(a), (c), and (d) are a reenactment
of AS 10.05.057, and are based on Section 14 of the MBCA.
ACC Section .175(b) is new to the law of Alaska. It is taken

from Section 57.075(3) and (4) of the Oregon Revised Statutes
and eliminates the commissionerls burden under prior law to
transmit process served on the commissioner given the default
of a registered agent. Under ACC Section .175(b), that
burden is placed upon the party seeking to initiate litiga—
tion against the corporation.

SUMMARY OF COVERAGE: To assure that notice sent to a corpo—
ration without a registered agent is the best available under

the circumstances, ACC Section .175(b)(2)(B) requires that

the moving party send notice to such address as it knows or,

on the basis of reasonable inquiry, has reason to believe 1is
most likely to result in actual notice. Under ACC Section

.175(b)(3), the moving party is obliged to file proof of the
attempted service 1in the appropriate superior court or other
tribunal.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.04 admits that there were substantial problems with the
provisions of former MBCA Section 14. It, too, eliminates
the burden formerly placed upon a state official to serve the
substitute process. Unlike the Oregon law and the ACC, RMBCA
Section 5.04(b) does not require that a best effort be made
to find the actual address of the corporation. It is content
if the notice 1is mailed to the principal office. Given the
official comment®s express solicitude that actual notice be
communicated to the foreign corporation, it would appear that
the Oregon/ACC approach 1is superior.



ARTICLE 3. FORMATION OF CORPORATIONS

Section .205 INCORPORATORS

ORIGIN: ACC Section .205 is a reenactment with one change of
AS 10.05.252 as amended in 1976 by the Legislature.

SUMMARY OF COVERAGE: The minimum age for an incorporator has
been reduced from 19 to 18 to bring Section .205 into confor—

mity with Alaska®s general policy on legal majority. ACC
Section .205 varies frnm Section 53 of the MBCA in the requi—
rement that incorporators be natural persons. This 1i1s a

continuation of prior Alaska law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.01 differs from ACC Section .205 and existing Alaska law by
permitting artificial persons (including unincorporated asso—
ciations, partnerships, trusts, estates, and governments) to
act . as incorporators. There is no minimum age for natural
persons to so function. Further, the requirement that the
incorporators sign a verified copy of the articles has Dbeen
eliminated.

Section .208 ARTICLES OF INCORPORATION
Section .210 ARTICLES OF INCORPORATION; OPTIONAL PROVISIONS

ORIGIN: ACC Section .208 subsections (1),(2), and (3) are
predicated upon /IS 10.05.255(1), 3), and (10), which were
derived from Section 54 of the-MBCA. Subsections (4) and (5)
are taken from Section 202 of the GCL. Subsection (6) re—
enacts /IS 10. 05. 255(13 ) as amended. The provision of the ACC
governing the content of the articles is modeled upon Sec-—
tions 202 and 204 of the GCL. ACC Section .210 is based upon
GCL Section 204, Delaware Section 102(b)(4) and (5), and AS

10.05.255.

SUMMARY OF COVERAGE: In addition to the specific changes
noted, Sections .208 and .210 make vital a drafting decision
which was unimportant under prior Alaska law. The goal of

the ACC is to follow California®s example requiring that the
articles of incorporation function as the fundamental agree—
ment which structures the baric purpose of the <corporation,
the prerogatives of management, and the rights of sharehold—
ers. Section .208 requires that several fundamental deci—
sions be addressed in the articles. While the provisions may
be amended by following the procedures outlined in the ACC,

at all times the subject matter content of Section .208 must
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be defined in the current corporate articles. Section .210
enumerates provisions which are optional as contents of the

articles. The critical point is that if the subject matters

enumerated in Section .210(1) are not settled by the initial

or amende-", provisions of the articles, they may not be re—
solved or governed by the bylaws, shareholder agreements, or
any other form of treaty.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: An initial
comparison Dbetween RMBCA Section 2.02 and ACC Sections .208
and .210 would suggest significant differences. It would be
misleading. It 1is true that RMBCA Section 2.02(a) has a
rather short [list of mandatory provisions when contrasted
with ACC Section .208. In part this is because ACC 5ection
.208(4) reflects Alaska®"s concern for identification of alien
affiliates, a concept unknown to the Model Act. Further,
there is no single provision in the RMBCA which is comparable
to ACC Section .210 in gathering into one convenient place
all of the optional decisions which cannot be made effective

unless they are reflected in the articles. The MBCA does
have such requirements, only they are scattered throughout
the act. See the official comment to RMBCA Section 2.02 at
page 2-9,10.

The topics which are conveniently gathered in ACC Sec—
tion .210(1) and scattered throughout the lengthy text of the
RMBCA are not identical. |In general, it may be said that the
ACC 1s more protective of the interests of shareholders (both
actual and potential ) and their interest in locating in one
document a definitive statement of these basic decisions.
Under the RMBCA, such decisions could be found in extrinsic
resolutions or agreements which might be known and available
to some but not to others.

Section .213 FILING OF ARTICLES OF INCORPORATION

ORIGIN: ACC Section® .213 --continues the policy of AS
10.05.258, which had been predicated upon Section 55 of the
MBCA. [Lg

SUMMARY OF COVERAGE: ACC Section .213 also reflects the

general scheme of the ACC to standardize the procedures for
filing with the commissioner as set forth in ACC Section

.910.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.03 suggests to the legislatures of the several states that
they abolish the concept and practice of a "certificate of

incorporation.” Instead, filing is completed upon delivering
a copy of the articles to the secretary of state and having
it "stamped and filed.” There is to be no certificate of
incorporation. Elimination of the certificate of incorpora—

tion would destroy the "bright line"™ event selected by the
Commission for fixing the de jure commencement of corporate
existence. "



Section .215 DISCLOSURE OF CORPORATE PURPOSES

ORIGIN: ACC Section .215 is a reenactment without change of
AS 10.05.259, as amended iIn 1980.

SUMMARY OF COVERAGE: ACC Section .215 perpetuates a decision
of the Legislature made in 1980 which requires that a corpo-
ration disclose to the Department of Commerce and Economic
Development the activities in which it will initially engage.
This is not done for the purpose of limiting corporate acti-
vity. Under the ACC, incorporation can still be as general
as the pursuit of "any lawful purpose.”™ The information 1is
elicited so that the state may obtain a clearer idea of the
dimension of economic activity.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Again, reflec-
ting 1i1ts lack of familiarity with the aspirations of the
Alaska Legislature, the standard recommended text of the
RMBCA contains no provision requiring disclosure of corporate
purposes.

Section .218 EFFECT OF ISSUANCE OF CERTIFICATE OF INCORPORATION

ORIGIN: ACC Section .218 is derived from AS 10.05.810.

SUMMARY OF COVERAGE: ACC Section .218 fixes the issuance of
the certificate of incorporation as the point iIn time when
the de jure existence of a corporation commences. In adopt-

ing this "bright line" rule, the ACC goes beyond Section 56
of the MBCA and AS 10,05.810 to expressly abolish the common
law doctrines of de jure compliance, de facto incorporation,
and corporation by estoppel.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.05 would also create a "bright line" event fixing the
initial existence of a corporation. Under RMBCA Section
2.05, that event is '"the secretary of state"s fTiling of the
articles of incorporation. .. ."

RMBCA Section 2.04 leaves the current body of con-
flicting and confusing common law on de facto incorporation
and corporation by estoppel unreformed. This notwithstanding
the official comment that: “Incorporation under modern stat-
utes i1s so simple and iInexpensive that a strong argument may
be made that nothing short of filing articles of incorpora-
tion should create the privilege of limited liability." ACC
Section .218 adopts that 'strong argument'.

Section .220 ASSUMPTION OF PURPORTED POWERS OF NONEXISTENT
mCORPORATION:  LIABILITY
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ORIGIN: ACC Section .220 is a modification of former AS
10.05.810, which had been predicated upon Section 146 of the

MBCA. f
SUMMARY OF COVERAGE: ACC Section .220 determines the liabi- (:
lity consequences of persons who assume to act as a corpora-

tion for which there has been no issuance of a certificate of
incorporation (Section 218). Unless there 1is a written
agreement, wherein a third party agrees to deal on a limited
liability basis with individuals purporting to act for a
corporation for which no certificate has been 1issued, those
persons are jointly and severally liable.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.04 i1mposes joint ar.d several liability on all persons
purporting to acu as or on behalf of a corporation who knew
that there was no 1ncorporation[effective fTilingwith the

secretary of state]. It does nothing to relieve the con-
flicting interpretations given to prior Model Act provisions
dealing with the consequences of defective 1incorporation.

See, e.g-, Sherwood & Roberts-Oregon, Inc. v. Alexander269
Or. 389, 525 P.2d 135 (1974), which is in direct conflict
with Heintze Corp. W. Northwest Tech-Manuals, Inc., 7 Wash.

App. 759, 502 P.2d 486 (Div.One. 1972).

Section .223 ORGANIZATION MEETING

ORIGIN: ACC Section .223 is a reenactment of AS 10.05.267
and is based upon Section 57 of the MBCA. Language modifica-
tions have been made to coordinate with Section -210(3),
which makes optional the naming of initial directors in the
articles. Another modification is the phrase in the fTirst
sentence which 1is intended to preclude a construction of
Section .223 as a precondition to the attainment of corporate
existence.

SUMMARY OF COVERAGE: ACC Section .223 defines the transition
by which the entity being formed passes from the control of
incorporators to that of the initial board of directors. In
a reform designed to facilitate corporate Tformation, the
articles are competent to name initial directors in which
case they, and not incorporators, hold the initial meeting.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

2.05 parallels the ACC and permits the articles to name the
initial directors.

Section .225 POWERS OF INCORPORATORS BEFORE DIRECTORS®" ELECTION

ORIGIN: .ACC Section .225 is new to Alaska law being predi-
cated wupon Section 210 of the GCL and Section 107 of the
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General Corporation Law of the State of Delaware.

SUMMARY OF COVERAGE: Since the naming of initial directors
in the articles is optional, Section .255 defines the powers
which i1ncorporators shall have iIn the event that they, and
not the 1initial directors, shall hold the organizational
meeting.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.05(2) 1i1s in substantial accord with the California, Dela-
ware, and ACC i1nnovations.

Section .228 BYLAWS: ADOPTION, AMENDMENT OR REPEAL

ORIGIN: ACC Section .228 is taken from Ciction 211 of the
GCL and works a major change in AS 10.05.135.

SUMMARY OF COVERAGE: Under current Alaska law the power to
adopt, amend, and repeal provisions of the bylaws is vested
exclusively in the board urless reserved to the shareholders
in the articles of incorporation.

Absent provisions 1in the articles, ACC Section .228
vests equal powers iInthe board and the shareholders with
respect to determining the content of the bylaws. However,
the articles are competent to restrict or eliminate the power
of eilther the board cr the outstanding shares. There are
thus three possibilities: (1) concurrent, 1independent power
in the board and the outstanding shares (the default rule);
(2) an article provision restricting or eliminating the power
of the board; or, (3) an article provision restricting or
eliminating the power of the outstanding shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.20 provides a default rule identical to ACC Section .228.
In the absence of a provision,in the articles, the power to
adopt, amend, or repeal bylaws iIs shared by the directors and

shareholders. The RMBCA does not use the term adopt", but
the official comment makes explicit that it is to be included
within the meaning of Tamend.” Under RMBCA Section
10.20(a)(1), the articles are competent to extinguish the
power of the board. Aoparently they cannot extinguish the
power of the shareholders who, under RMBCA Section 10.20(b),
are guaranteed power over the content of the bylaws. Thus

the flexibility available under California, Delaware, and ACC
provisions is not attainable under the RMBCA.

The ACC"s concern that shareholders ultimately control
the corporation is manifested iIn Section 460 wherein they are
given the right to remove any or all of the directors at any
time for any reason.

Section .230 BYLAWS: NUMBER OF DIRECTORS AND OTHER CONTENT

ORIGIN: ACC Section .230 is predicated upon Section 212 of



the GCL, and substantially enlarges the coverage of AS
10.05135, which had been based on Section 27 of the MBCFt.

SUMMARY OF COVERAGE: *Jnder ftC Section .230, the bylaws have
a mandatory content only if the articles have not fixed the
number of directors or established a formula from which that
number may be derived. The ACC"s provisions on the number of
directors establish three as the default minimum unless the
corporation has fewer than three shareholders. In that in-
stance, the number of directors need not exceed the number of
shareholders. This will provide significant flexibility in
the Tformation and operation of closely held corporations.
ftny bylaw which would change the number of directors must
obtain approval of the outstanding shares. Further, it the
effort is to reduce the number of positions on the toard to
fewer than Tfive, subsection 230(d) protects the interests of
minority shareholders by invalidating the attempt if sixteen
and two-thirds percent of the outstanding shares vote against
it.

Under subsection (e), the optional content of the bylaws
is partially enumerated. These provisions need not be adop-
ted but are intended to suggest to those forming corporations
some of the iImportant matters governing procedures, e.g. for
shareholder and director meetings, the qualifications, du-
ties, authority and compensation of directors and officers,
and such other matters relating to the day to day management
of the corporation as are usefully stabilizea in a Tormal
agreement.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.06(b) simply states that the bylaws may contain any provi-
sion Tfor managing the business and regulating the affairs of
the corporation that is not iInconsistent with law or the
articles. This @s m accord with ACC Section .230(e). The
absence of the enumerated list of optional provisions should
not be taken to suggest that the RMBCA is less exacting than
the ACC. The cross-referencesto RMBCA Section 2.06 indicate
twenty-two matters which should be considered for regulation
in the bylaws. Rather than the convenience of ACC Section
.230(e), one has to page tnrough the provisions of tie RMBCA.

Section .233 BYLAWS TO BE KEPT AT OFFICE; INSPECTION BY
SHAREHOLDERS

ORIGIN: ACC Section .233 i1s taken from Section 213 of the
GCL.

SUMMARY OF COVERAGE: The corporation is obligated to keep at
its principal business office in Alaska a copy of its bylaws

reflecting all current provisions including amendments. The
shareholders are to have a right to inspect the bylaws at all
reasonable times. A foreign corporation which does not have

a principal business office in Alaska i1s obligated to furnish
a copy of" its current bylaws to any Alaska shareholder who



makes a written request.

AS 10.05.237 through .249 cover the content of ACC
Section .233, but do not clearly obligate a foreign corpora-
tion to make a copy of its bylaws available to requesting
shareholders who are citizens of Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
contains a similar requirement although i1t is somewhat diffi-
cult to locate. Section 16.02 directs that a corporation
keep copies of the records required in Section 16.01(c). One

0? the i1tems set forth in iIn Section 16.01(c) is a copy of
the corporate bylaws.
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ARTICLE 4. CORPORATE FINANCE

Section .305 CREATION, CLASSES, AND ISSUANCE OF SHARES

ORIGIN: ACC Sect.on .305 is premised upon GCL Section 400,
with modifications to accommodate MBCA Sections 15 and 16,
which were the basis of 45 10.05.060 and .069. Section
.305(a) replaces 45 10.05.060 without substantive change, and
Section .305(b) replaces AS 10.05.069 without substantive
change.

SUMMARY OF COVERAGE: ACC Section .305 permits great flexibi-
lity to the corporation in creating dist:notions as among
various classes or series of shares with respect to voting

rights, as well as preferences or privileges regarding dis-
tributions during the life or at tt\e dissolution of the
entity.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.01 i1s Ffunctionally identical to ACC Section .305. ACC
Section 210(6)"s warning that the rights, privileges, and
limitations on classes of stock must be contained 1in 1ihe
articles is reflected in RMBCA Section 6.01(b).

Section .308 |ISSUANCE OF PREFERRED OR SPECIAL CLASSES OF SHARES

ORIGIN: ACC Section .308 i1s largely a reenactment of AS
10.05.063, which was predicated upon Section 15 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .305 allows the establish-
ment of classes and series with burying rights and liabili-
ties. ACC Section .308 spedifies a number of particulars
which may be the subject of variation between different
classes. This list should aid the practitioner iIn discussing
with clients the variations possible In such areas as redemp-
tion, dividend preferences, liquidation preferences and con-

version options.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.0? is FTunctionally identical to ACC Section .308.
Section .310 [ISSUANCE OF SHARES IN SERIES
Section .313 VARIATION IN RIGHTS AND PREFERENCES OF SHARES
Section .315 SERIES RIGHTS AND PREFERENCES ESTABLISHED BY BOARD

Section .318 =mMANNER OF ESTABLISHING SERIES



Section .320 FILING OF STATEMENT BEFORE ISSUANCE OF SERIES

ORIGIN: ACC Section .310 is based upon AS 10.05.066 and MBCA
Section 16 without substantive change.
MBCA Section 16 and AS 10.05.069 form the basis for ACC

Section 313. Subsection (7), which permits a variation 1In
voting rights in preferred or special classes, is new to
Alaska law. The provision was added to MBCA Section 16 in
1966, after enactment of AS 10.05.069. This section thus
represents an updating of Alaska law to conform to the Model
Act.

ACC Section .315 is predicated upon MBCA Section 16 and
reenacts AS 10.05.072 without substantive change.

ACC Section .318 is a reenactment without substantive
change of AS 10.05.075 and MBCA Section 16.
ACC Section .320 i1s essentially a reenactment of AS

10.05.078, which *as predicated upon MBCA Section 16. A
modiFfication has been made to the language of Section .320(a)
to accord with the broader power of delegation to the board
to fix by resolution an unissued class.

ACC Section .323 is a reenactment of AS 10.05.084, which
was modeled upon Section 16 of the MBCA. A wording change
has been made to reflect the broader power of a board to Tix
by resolution the rights and privileges of an authorized but
wholly unissued class.

SUMMARY OF COVERAGE: ACC Section .310 makes clear that
preferred and special classes of shares may be divided into
series.

ACC Section .313 enumerates the rights and preferences
which may vary between series of the same preferred or spe-
cial class of shares.

ACC Section .315 specifies that the board may be granted
the power by the articles to divide a class into series and
fix the relative rights and preferences of the shares of a
series. This power 1iIs subject”™ to any limitation placed upon
it by the articles or by ACC Sections 305-323.

ACC Section .318 specifies the procedure for establish-
ing a series.

ACC Section .320 vindicates the interest of the state in
securing information as to the equity interests outstanding
for Alaska corporations. This information is supplied by the
articles or any amendment thereto In cases not involving
board power to fix the relative rights and preferences.
Hnwever, when the power has been delegated to the board (ACC
Section .208(5)(B)(C)), Section 320 requires that this infor-
mation be filed with the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.03 establishes with fewer guidelines to the practicing
lawyer, the authority, scope, manner, and steps which must be
taken to create series within a class of preferred shares and
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to report the same to the secretary of state.

RMBCA Section 6.03 departs from prior provisions of the
Model Act and the statutory law of all states, including
Alaska, by permitting creation of a repurchase obligation in
the corporation with respect to all or a part of a series.
This precedent breaking suggestion would create a put in
the hands of the holders of such shares to force the corpo-
rate issuer to reacquire the stock.

Section .325 REDEMPTION OF SHARES; CREATION OF SINKING FUND;
REPURCHASE AGREEMENTS

ORIGIN: ACC Section .325 is new and has no precedent 1in
Alaska law. It 1s taken from GCL Section 402(a), (), and

@@.

SUMMARY OF COVERAGE: ACC Section 325 covers three crucial
questions: (1) it establishes the right of the corporation
to create classes or series of shares which are redeemable at
the option of the corporate issuer; (2) it forbids (subject
to an exception for an open-end investment company) the
creation of shares which vest a right to demand redemption in
the shareholders; and, (3) it permits the creation a sinking
fund or similar provision, or an agreement outside of the
articles which covers the subject of redemption.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.01(d) covers the topics addressed in ACC Section _325.
Under the RMBCA, the extent of redemption rights, if any,
must be authorized in the articles. It would thus appear
that the flexibility attainable under ACC Section .325(c) 1is
not possible under the RMBCA.

Section .328 IRREVOCABILITY OF SUBSCRIPTIONS FOR SHARES

ORIGIN: This section 1i1sa verbatim reenactment of AS
10.05.087, modeled after MBCA Section 17.

SUMMARY OF COVERAGE: A subscription for shares of a corpora-
tion to be organized is basically a promise to buy shares
under specified terms. Many common law cases have held that
a subscription is deemed an offer and as such 1Inherently
revocable at any time prior to acceptance. These holdings
cast doubt upon the ability of promoters to insure an ade-
quate Tinancial start for a fledgling corporate entity. In
order to settle the 1issue of the nature of a subscription,
provide a fair result to those who act in reliance on sub-
scriptions, and put an end to any litigation over the ques-
tion of revocability, ACC Section .328 makes a subscription
irrevocable for a period of six months.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.20(a) is identical to ACC Section .328.



Section.. 330 PAYMENT OF SUBSCRIPTION FOR SHARES

ORIGIN: ACCSection .330 is 1in substance a reenactment of AS
10.05.090. Minor changes in language have been made to
conform Alaska law to MBCA Section 17.

SUMMARY OF COVERAGE: ACC Section .330 places the power to
determine the time of payment for subscriptions with the
board. A call fTor payment by the board must be uniform as to
all shares of the same class or series.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.20(b) and(c) is i1dentical to ACC Section .330. Section

6.20 controls share subscriptions issued before incorpora-
tion. The initial board is given complete control over their
disposition. Section 6.20(f) states that subscriptions en-
tered 1i1nto after 1incorporation are treated as a contract
between thecorporation and the subscriber and governed by
Section 6.21. Unless the shareholders reserve powers granted
under Section 6.21, the board has the power to control the
disposition of post incorporation subscriptions.

Section .333 FORFEITURE OF SHARES FOR DEFAULT IN PAYMENT

ORIGIN: ACC Section .333 reenacts AS 10.C5 .093, which h"as
based upon MBCA Section 17. The terms "penalties" and '"pen-
alty” have been changed to "remedies™ and "remedy"™ to reflect
the approved case law construction.

SUMMARY OF COVERAGE: ACC Section .333 establishes the gener-
al lights of the corporate issuer in the event of default in
the payment obligation for shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.20(d) and (e) are identical to ACC Section .333.

Section .335 CONSIDERATION FOR SHARES
Section .338 PAYMENT FOR SHARES

Section .340 JUDGMENT OF BOARD OR SHAREHOLDERS AS TO VALUE OF
CONSIDERATION CONCLUSIVE

ORIGIN: ACC Section .335 retains the essence of AS
10.05. 096, which was derived from MBCA Section 18. Much of
the former section has been deleted In the wake of the new
financials (ACC Sections .358 to .370), which eliminate the
concepts of par value, treasury shares, stated capital, and
surplus accounts.

ACC "Section .338 is a verbatim reenactment of /IS



10.05.099, which was derived from Section 19 of the MBCA.
ACC Section .340 is a reenactment of AS 10.05. 102,
which was modeled upon Section 19 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .335 recognizes two modes
for fixing the amount of consideration (expressed in dollars)
for the issuance of shares. Unless the power has been re-

served to the shareholders in the articles (ACC Section
.210(1)(H)), 1t is vested in the board. The exercise of this
power is subject to the fraud standard articulated 1in ACC
Section .340.

ACC Section .338 specifies what may and may not be
received as consideration for shares. Common law authorities
which have attempted to prevent "watered shares™ by requiring
that consideration be limited to cash are rejected in favor
of a more realistic recognition that the corporation may be
advantaged by the receipt of other valuable property (tangi-
ble and intangible ) as well as services.

ACC Section .340 sets proof of fraud as the standard
necessary to overturn a determination of the value of consid-
eration received by the corporate issuer. The most common
victim of an improper consideration exchanged for shares is
the corporate creditor whose claims against the entity go
unsatisftied in the wake of corporate bankruptcy, dissolution,
or simple door-closing. The ACC provides considerable pro-
tection to creditors iIn its provision on financials and 1in
ACC Section .488 on secondaiy liability of officers and
directors. These provisions substantially mitigate the
harshness to creditors of the fraud standard provided in ACC
Section .340.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.21 i1s functionally identical to ACC Sections .335, .338,
and .340.

Section .343 STOCK RIGHTS AND OPTIONS

ORIGIN: ACC Section .343 is new to Alaska law and is predi-
cated upon Section 20 of the MBCA with one modification.
This section eliminates the final sentence of the Model Act
provision to conform to the financial provisions of the ACC.
This section was adopted to clarify and regulate the exercise
of the the corporation®s right to issue stock rights and
options under the general power to contract.

SUMMARY OF COVERAGE: Unless ott.erwise defined or restricted
in the article, ACC Section .343 gives the corporation acting
through i1ts board broad powers to create and issue rights or
options covering authorized but unissued shares of any class
or classes. The only substantive command of ACC Section .343
is that 1If such rights or options are to be made available to
directors, officers, or employees of the corporation, or to
any subsidiary but not to the shareholders generally, 1s-
suance shall not be licit until the plan is approved by the

26



outstanding shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.24 is i1dentical to ACC Section ,343, except that i1t does
not protect shareholders by requiring their prior approval
for a plan which would grant share rights and options to
directors, officers, or employees only. The omission of this
protection Tfrom the RMBCA is unprecedented in existing law

and at variance with the Model Act. It may also contravene
the rules of the New York Stock Exchange. See, Section A-25
of the Company Manual. The official ccmment state that

shareholder approval of such a plan may be required in order
to comply with SEC regulations.

Section .345 EXPENSES OF ORGANIZATION, REORGANIZATION, AND

FINANCING
ORIGIN: ACC Section .145 is a reenactment of AS 10.05.111
with a minor language modification in order to parallel MBCA

Section 22.

SUMMARY OF COVERAGE: ACC Section .345 recognizes that there
are costs incurred in the issuance and marketing of shares,
and protects the purchasers from further liability on the
theory that since it received only the "net amount" from the
gross price paid, the shares are not "fully paid" and thus
""assessable.™

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.28 1is identical to ACC Section .345 except that it does not
contain the express protection for purchasers precluding a
claim that their shares are assessable. The framers of the
tentative draft recognize that this language iIs standard in
nearly all state codes,”™ but feel that the problem has rarely
arisen and the language is thus surplusage.

Section .348 CERTIFICATES REPRESENTING SHARES ™

Section .350 INFORMATION REQUIRED TO BE STATED ON CERTIFICATE

ORIGIN: ACC Section .348 is a verbatim reenactment of AS
10.05.114, and is modeled upon MBCA Section 23.

ACC Section .350 is a verbatim reenactment of AS
10.05.117 with the deletion of paragraph (4) regarding par
value, which is no longer a matter of consequence under the
ACC. With this modification Section .350 is predicated upon

MBCA Section 23.

SUMMARY OF COVERAGE: ACC Section 348 is designed to facili-
tate the trend toward electronic substitutes for the tradi-
tional share certificate by permitting the seal of the corpo-
rate issuer to be affixed in a facsimile form, and to permit
the signatures of the corporate officers to be fTacsimiles so
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long as the '"certificate”™ iIs countersigned by a transfer
agent or a registrar who is not an employee of the corpora-
tion.

ACC Section .350 recognizes that information regarding
the rights, preferences, and limitations of the shares is of
importance to shareholders. |If the corporation is authorized
to 1issue only one class of stock, such shares enjoy all
attributes of participation, control, and ownership defined
by the ACC. However, if the corporate articles authorize the
issuance of more than one class, it Is both possible and
likely that the relative rights, privileges, preferences, and
limitations of the classes will differ. in this instance,
ACC Section .350(a) requires that the corporation furnish to
each shareholder either a statement or summary of the desig-
nations, preferences, limitations, and relative rights of
shares of the class she has purchased, and similar basic
information regarding the shares of any other authorized
class. This information may be printed on the certificate,
or the certificate may be imprinted with a legend that the
corporation will furnish the information without charge.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: In yet another
break with the prior act and the statutory content of Alaska
and other states, the framers of the tentative draft recom-
mend that the issuance of share certificates be optional with
the board. This suggestion allows the corporation the abili-
ty to decide that i1t will issue shares which have no tangible
expression at all. If the corporation does opt for share
certificates, RMBCA Section 6.25(b) sets forth a minimum
content which i1s i1dentical to that of ACC Section -350(b).
RMBCA Section 6.25(c) is functionally identical to ACC Sec-
tion .350(a)-

IT the corporation opts to issue shares without certi-
ficates, RMBCA Section 6.26(b) requires that it send the
"shareholder a complete written statement oi the information
required on certificates .by Section 6.25(b) and (c)." As a
result of this last provision, the only accomplishment of the
suggested innovation would be to place the owners of "uncer-
tificated shares™ in grave danger that they would have no
tangible evidence of their interest in the corporation.
Should such an individual die, the burden of one charged with
marshalling the assets of the estate would be obvious.

Section .353 FULL PAYMENT REQUIRED FOR CERTIFICATE

ORIGIN: ACC Section .353 is a reenactment of AS 10.05.120,
which 1s predicated upon Section 23 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .353 continues the Alaska
policy of insisting that a share certificate may not be
issued until the agreed consideration has been fully paid.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: This classical
restriction from Section 23 of the original Model Act 1is



repeated iIn a rather obscure manner in the RMBCA. In Section
6.21(c) and (d) shares are deemed non assessable when fully
paid. Further, the corporation is empowered to escrow shares
for which the full consideration has yet to be received.

Section .355 ISSUANCE OF FRACTIONAL SHARES OR SCRIPT

ORIGIN: ACC Section -355 is a verbatim reenactment of AS
m 10.05.123, and as such i1s a modification of Section 24 of the

MBCA.

SUMMARY OF COVERAGE: ACC Section .355 provides two basic

options to the board under which it may deal with claims to

fractional share ownership. The board may issue a certifi-

cate fTor a fractional share in which case the holder is
entitled to the privileges conferred by shares of that class;
or, the board may issue scrip entitling the holder to receive
a certificate for a full share upon surrender of scrip aggre-
gating a fTull share. IT the second alternative is selected,
the holder of the scrip is not entitled to the privileges of
share ownership until the exchange of scrip aggregating a
full share. Under subsection (c), the board may establish
machinery to eliminate the outstanding scrip so long as it is
noticed on the scrip at the time of issuance.

ACC Section .355 continues the Legislature®s prior
determination that it would not follow the Model Act which
gives the board a third option, under which it could elimi-
nate fractional shares by simply paying their fair market
value. Given the difficulties experienced with that Model
Act provision (see, e.g-, Teschner v. Chicago Title &
Trust Co. , 59 111.2d 452, 322 N.E.2d 54 (1974)), that deci-
sion seems wise. A further reason for opting to continue
prior Alaska policy is to prevent the use of this 'cash out”
option to facilitate management strategies to eliminate out-
side shareholders in a move to 'go private™. The technique
is a board ordered reverse stock split that is calculated to
reduce outsider shareholdings to fractions which can then be
cashed out irrespective the wishes of those shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.04 i1s fTunctionally similar to ACC Section .355, except that

it grants the third, or ™"cash out', option previously reject-
ed by the Alaska Legislature.

Section .358 DISTRIBUTIONS; CONDITIONS

Section .360 PROHIBITED DISTRIBUTION; INABILITY TO MEET MATURING
DEBTS AND LIABILITIES

Section .363 PROHIBITED DISTRIBUTION OF JUNIOR SHARES;
LIQUIDATION PREFERENCE

Section .365 PROHIBITED DISTRIBUTION TO JUNIOR SHARES; RATIO OF



RETAINED EARNINGS

ORIGIN: ACC Section .358 supplants the earned surplus test
of £5 10.05.204(1) (payments of dividends) and .012 (repur-
chase of shares). With the additions and deletions noted in

the Official Comment, it is premised upon the amended version
of Section 500 of the GCL.

ACC Section .360 replaces AS 10.05.201 and is based on
GCL Section 501.

ACC Section .363 i1s taken from GCL Section 502, and
replaces AS 10.05.207(4).

ACC Section .365 adopts the language of GCL Section
503, and supplants AS 10.05.207(3).

SUMMARY OF COVERAGE: In general: ACC Sections .358 through
.368 contain the essence of a major reform, in which anti-
quated and unworkable concepts of "balance sheet"™ and "earned
surplus” (with the myriad of exceptions) are replaced by a
simple ratio of assets to liabiliiies in determining the
circumstances in which the board of directors has discretion
to declare and pay distributions of corporate assets to
shareholders. With minor modifications they are predicated
upon the 1977 California General Corporations Law.

Pending passage of CSSB 246/HB 343, Alaska con-
tinues to rely upon a mid-1950"s version of the Model Act.
To its credit, the Alaska Legislature did not authorize cer-
tain aspects of Section 45 of the Model Act, which would have
further enhanced the circumstances in which the board could
dissipate corporate assets to the prejudice of creditors and
the holders of preferred and other senior shares. Alaska,
for instance, did not adopt a "nimble dividends'™ provision
such as that suggested by alternative Section 45(a) of the
Model Act. Further, if the distribution had to be charged to
“"capital accounts™, Alasxa insisted upon a two-thirds autho-
rization of the shareholders rather than the simple majority
suggested by the Model Act.

Notwithstanding these prudential rejections of Model
Act suggestions, Alaska was committed to a system predicated
upon an equitable insolvency test supplemented by an excep-
tion ridden earned surplus test. Though not as weak as the
system iIn some states, this scheme 1is still premised upon
unsound norms of "legal accounting™ and mired in statutory
and common law exceptions which make it nearly impossible to
draw sensible limits upon the power of the board. Such a
status quo is objectionable not only because it fails, to
deter those bent upon abusing corporate creditors, but for
the more important reason that it fails to guide the honest
director who is seeking maximum, licit flexibility.

In the mid-1970°s, the California Legislature joined
the bar association of that state in the creation of a com-
mittee to study, with a view toward revision, the California
Corporations Code. At that time, California law relied upon
the earned surplus test burdened by the possibilities of
reduction surplus and nimble dividends. Two irrebuttable



criticisms set the stage for reform: a) the existing
restraints upon dissipation of corporate assets afforded
insufficient protection to corporate creditors; and, (2) the
language of the law meant little to accountants who were
relied upon to prepare and audit th, books and records.
After a substantial debate, the 1977 California Corporations
Code was framed In a manner designed to meet both of these
problem areas. The earned surplus test was junked. Also
discarded were the concepts of par value, stated capital, and
all manner of capital surplus. In their place the statute
articulated a simple test of the ratio of assets to corporate
liabilities. For the purpose of complying with this test,
the corporate booxs were to be kept in accordance withGener-
ally Accepted Accounting Principles (GAAP).

In 1980, the Alaska Code Revision Commission concluded
that both the substantive scheme and deference to the ac-
counting profession pioneered in California were worthy mo-
dels for a new Alaska Corporations Code. Accordingly, with
the modifications hereinafter notea, Alaska iIs presented with
the opportunity to become the second state to adept the
ratio/assets surplus test.

Protection of Creditors: Protection for the legitimate
interests of corporate creditors begins with ACC Section
.360"s injunction that no distribution (defined by ACC Sec-
tion .990(17) as a transfer of cash or property by a corpora-
tion to its shareholders without consideration) may be under-
taken when tile result would produce equitable insolvency.
The content of this equitable insolvency restraint has been
altered in several particulars:

Neither a corporation nor any of its
subsidiaries shall make any distri-
bution to the corporation®s share-
holders i1f the corporation or the
subsidiary making the distribution

X®is, or as a result thereof wo gld be r

Lis likely to be unable to meet 1its
JTablTTties as they mature.

Two significant changes are incorporated iIn this formulation

of the equitaole insolvency standard. n
The "likelihood™ element of the formula is intended to
be more restrictive than the traditional inquiry. /5

10.05.201 asked whether the corporation s now, or, giving
effect to the dividend, would be insolvent. ACC Section .360
is more cautious, prohibiting distributions if the corpora-
ion is, or giving effect to the distribution, would likely
unable to meet its liabilities as they mature.

The inclusion of subsidiaries is the second reform. a
parent corporation® and"” 1tS"Subsidiai-I1SS are "to be considered
as a unit; the various corporate shells are disregarded 1in
favor of viewing the financial position of the total opera-
tions of an affiliated group. For a definition of "subsidi-
ary" see ACC Section .990(42).

Assuming that 1insolvency within the meaning of ACC
Section .360 is not threatened, ACC Section .358 establishes
two circumstances under with the board enjoys discretion to
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declare and pay a distribution to shareholders.

Distributions in cash or other assets may be declared
and paid against "retained earnings" (ACC Section
.358(a)(1)). Like the earned surplus test, this requirement
reflects a |legislative judgment that routine distributions
should only be made from operating profits. Unlike the Model

Qctj .ACC contains no provision for permitting net opera-
_tiog losses to oe cnarped pit oy writing down capital sur-
plus. There is no such concept. It the corporation cannot

make the payment out of assets charged against retained
earnings, the ACC deems i1t a distribution in partial liquids-

Distributions 1i1nv partial liquidation are within the
discretion of the board i1f a two part test iIs met.

@ The Ffirst requirement 1is that the assets of the coroo-
ration which would remain after the distribution are at least
equal to 1.25 time liabilities. Compliance with this ratio
guaranteed a minimum cushion to creditors in that the corpo-
ration must continue to hold five dollars of assets for every
four dollars of liabilities.

The second requisite focuses upon current liquidity of
the corporation. The general rule is that the corporation®s
current assets be at least equal to current liabilities™
Both current assets and current liabilities are defined By
Generally Accepted Accounting Principles. Special concern is
manifest for corporations which have a recent history of
paying more in interest on their debt than their earnings
would reflect if iInterest and taxes were not deducted in
computing net profits. Such corporations must comply with a
further requirement that current assets be at least 1.25
times current liabilities.

Protecting the interests of senior shares: The basic
thrust of both classical and the ratio/assets restraints upon
distributions has been the protection of creditors. This
emphasis is natural, for by definition the creditor 1is an
“"outsider™ precluded from any direct voice in corporate man-
agement. The ACC also attempts to accommodate a second
source of recurrent tension respecting distribution: the
interests of quasi-outsiders who have purchased shares with
either a dividend or liquidation preference.

"Senior shares'" achieve this status by dent of a con-
tract between the corporate issuer and the holder of the
securities. The specific terms used to identify this ar-
rangement 1is '"the indenture.”™ While the content of an iInden-
ture may reflect specific understandings between the poten-
tial i1nvestor? and the corporation, most are comprised of
either or both of the following elements: @) “dividend
preference™ (the holders of this class of stock aTB ‘'‘guaran-
teed"” a dividend preference over subordinated or “junior™
classes of stock); and (2) a "liquidation preference”™ (in the
event of dissolution, the holaers are guaranteed a preferen-
tial claim to assets which exceed the claims of all credi-

tors). Neither of these guarantees iIs chiseled iIn stone.
Performance 1is permitted only if the corporation can other-
wise meet its legal obligations. Thus if the distribution
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would threaten the security of creditors mandated by TtC
Section .358, it cannot be made to even senior shares.

Adding to the vulnerability of the holders of these
securities 1is a third classical feature of their status:
they normally do not enjoy a right to elect members to the
board of directors. The directors are, instead, elected by
the owners of the junior, or '"common™, shares. Unlless re-
strained by easily understood guidelines, there is danger
that the directorswill advance the iInterests of their con-
stituents at the expense of the non-voting senior shares.

r /1S 10.05.207 and .210 show that the Legislature has
Ilong been interested 1in affording protection to senior
shares. ACC Section .365 continues this policy by restrict-

ing the board"s authority so that there can be no distribu-
tion to junior shares unless the amount of retained earnings
immediately prior thereto equal or exceeds the amount of the
proposed distribution plus the aggregate amounts of cumula-
tive dividends 1iIn arrears on all shares having a dividend
preference. The net effect of ACC Section .365 is to fore-
close the use of payments in partial liquidation to holders
of junior shares.so long as the indenture obligations to
senior shares are unmet.

The [liquidation preference of senior shares is guarded
by ACC Section .363. By its terms neither a corporation nor
any of i1ts subsidiaries may make any distribution to junior
shares if, after giving effect to the proposed distribution,
the excess of corporate assets over liabilities would be less
than the liquidation over the class or series to which the
distribution is made.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: If supporters
could be found for a continuation of the baroque concepts of
"legal accounting”™ contained in current Alaska law, they will
find no comfort in the RMBCA. The official comment to RMBCA
Section 6.40 makes it clear that it is intended to 'sweep
away all the distinctions among the various, types of surplus
and 1mpose realistic restrictions on distributions build
around the equity insolvency test of earlier statutes.” (p.
6-60) . The RMBCA also follows the California/ACC approach
and yields all notions of legal accounting. It stops short,
however, of requiring that books and records according to
generally accepted accounting principles. While 1t expects
that . . -their use will be the basic rule in most cases. .

" the fTinal judgment 1is left within the business judgment
of the board. (6-78).

There are differences between the existing California
and proposed Alaska statutes and RMBCA Section 6.40. While
the former use the equity insolvency test as the TfTirst of a
two prong concept, RMBCA Section 6.40 relies upon it almost
exclusively. Put most simply, the cushion of $5 in assets to
every $4 in liabilities is not mandatory under RMBCA Section
6.40. The standard is explicit under the proposed content of
the ACC. It would present a moving target under the RMBCA.
A miss would ensure harm to creditors and promote litigation
against the directors and shareholders of the defaulting



entity. Neither seems a desirable outcome.

(3, RMBCA Section 6.40(c)(2) does contain protection for
the holder of senior securities which is similar in object to

N ACC Section .360.

Section .368 EXCEPTION FOR PURCHASE OR REDEMPTION OF SHARES OF

] DECEASED SHAREHOLDER
verbatim from GCL Section 503.1.
“ Secti°" ~ N Ila"* “ * tatan /
SUMMARY OF COVERAGE: It is oftien desirable in smaller corpo-$ « N

ration to provide for the death of a shareholder with a plan /Zy .y
| permitting the corporation to purchase or redeem the shares\t ft
I of the deceased. Such a plan prevents the potentially trou- " ft My
blesome problems of having the deceasedls heirs participating \t$
in the business. A common method used in effecting such O 2~
plans is a corporate purchase of insurance on the share- KtA
holder®s life. The i1nsurance proceeds are to be used for the
purchase or redemption. ACC Section .368 provides that,
notwithstanding an 1inability to comply with Sections 358
through  .365, the amount of the proceeds from the policy in
excess of the total amount of premiums paid may be wused to
purchase or redeem the decedent®s shares.

>

*hl

COMPARISON WITH THE FINAL DRAFT OF THERMBCA: The  RMBCA
contains no explicit provision enabling such limited repur-
chase plans.

Section .370 INAPPLICABILITY TO REGULATED INVESTMENT COMPANY

ORIGIN: ACC Section .370 is new to Alaska law, and is de-
rived from GCL Section 504.

SUMMARY OF COVERAGE: In order to avoid any conflict with
federal law, an exception to the provisions of ACC Section
.358 is made for corporations defined as regulated investment
companies under the United States Internal Revenue Code.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
appears to have no comparable exception, although the result
would doubtless be reached through litigation.

Section .373 SHARE DIVIDENDS: RESTRICTIONS

ORIGIN: This section iIs a reenactment without change of /IS
10.05.204(5), and 1is predicated upon Section 45(e) of the
MBCA.

SUMMARY OF COVERAGE: Share dividends present no direct
threat to creditors who are protected by the ratio/assets
surplus test of ACC Section .358. However, if the corpo-
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ration has more than one class of shares, the power of the
board to distribute shares of the 'senior™ or ‘'preferred”
class to the common shareholders as a dividend is a direct
threat to their proportional interest in the corporation.
ACC Section _373 continues Alaska law by prohibiting the
board from taking such a step unless it is authorized in the
articles or is the subject of a majority vote of the holders
of the senior shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.23 is Tunctionally identical to ACC Section ,373.

Section .375 ADDITIONAL RESTRICTIONS IN ARTICLES, BYLAWS,
INDENTURES OR AGREEMENTS

ORIGIN: This section does nut change prior Alaska law; it
merely makes the law explicit.

SUMMARY OF COVERAGE: ACC Section .375 makes it explicit that
the provisions of the ACC on the declaration of dividends and
purchase or redemption of shares do not "occupy the TfTield"”
and thereby prevent further regulation by the articles, by-
laws, i1ndentures or agreements.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.40 contains a prefatory clause which accomplishes the same
result as ACC Section .375.

Section .378 LIABILITY OF SHAREHOLDERS RECEIVING PROHIBITED
DISTRIBUTIONS; SUIT AGAINST SHAREHOLDERS

ORIGIN: ACC Section .378 is new to Alaska law, and Is de-
rived from GCL Section 506. It supplements ACC Section
.480(b), itself a reenactment of /IS 10.05.225.

SUMMARY OF COVERAGE: ACC Section .378 provides a non-exclu-
sive remedy against shareholders who have received any dis-
tribution with knowledge that it is illicit. The remedy runs
to the corporation and may be asserted to the use of the
corporation by any non-consenting creditor for violation of
Sections .358 or .360, provided that the creditor®s claim, had
arisen prior to the distribution. Under subsection (b), non-
consenting holders of senior shares may commence the action
for violation of Section .363 or .365 provided that the
se:,ior shares were held at the time of the distribution.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.33(b)(2) achieves the goal of ACC Section .378 by indirec-
tion. Shareholders are rendered liable for contribution to a
director sued for an illicit distribution to the extent that
they knew it to be iIn violation of the act or provisions of
the articles.



Section .380 IDENTIFICATION OF DISTRIBUTION IN NOTICE TO
SHAREHOLDERS

ORIGIN: ACC Section .380 is taken from GCL Section 507. It
replaces AS 10.05.207(5).

SUMMARY OF COVERAGE: In order to set the stage for recovery
of illicit distributions and to inform shareholders when a
dividend represents a partial liquidation (as opposed to a
distribution of profits), ACC Section .380 requires that
management identify the source and accounting treatment of a
dividend charged against any source other than the retained
earnings account. Such a policy 1is consistent with current
Alaska practice. AS 10.05. 207(5) requires identification of
distributions in partial liquidation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.40 does not require that shareholders be given this pruden-
tial information. Omitting such a step Tfails to alert
Alaskans of potentially favorable tax treatment of the divi-
dend on their federal returns.

Section .383 INAPPLICABILITY TO WINDING UP AND INVOLUNTARY OR
VOLUNTARY DISSOLUTION

ORIGIN: ACC Section .383 i1s taken from GCL Section 508.

SUMMARY OF COVERAGE: The provisions of Article 9 for the
winding up of corporate affairs and the involuntary or volun-
tary dissolution of the corporation are plenary in their
coverage. No additional law is required to protect the
interest of creditors and holders of senior shares. Thus,
the provisions of Sections .358 through .365 are made 1inap-
plicable to such procedures by ACC Section .383.
*»

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: There is no
comparable provision in the RMBCA. i

Section .385. REDEMPTION OF SHARES AT THE OPTION OF CORPORATION;

MANNER
ORIGIN: Current Alaska law provides no statutorily approved
procedure for the redemption of shares. ACC Section .385 is

derived from GCL Section 509, with the deletion of language
in subsection (c) which would have, nonsensically, required a
corporation to send a notice to itself if it did not have the
shareholder®s address.

SUMMARY OF COVERAGE: ACC Section .385 creates a statutory
procedure for redemption. The notice provisions of subsec-
tion (b) ware subject to modification by the articles of
incorporation.



COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.31 empowers a corporation to acquire its own shares. How-
ever, the RMBCA does not appear to contain any provision
defining the manner of taking such a step.

Section .388 ACQUISITION OF CORPORATION®"S OWN SHARES; REISSUANCE
OR RETIREMENT

ORIGIN: ACC Section .368 i1s taken from GCL Section 510. It
continues existing Alaska law (AS 10.05.312 to .345) 1in
requiring a Ffiling with the commissioner of an amendment to
the articles. It departs from and simplifies existing law by
the elimination of the concept of '"treasury shares™.

SUMMARY OF COVERAGE: ACC Section .388 specifies the treat-
ment to be given redeemed or repurchased shares. They return
to the status of authorized but unissued shares unless the
articles prohibit reissuance. IT reissuance 1is prohibited,
the articles stating the number of authorized shares must be
amended to reflect the lower number. Such an amendment must
be filed with the commissioner. Shareholder approval of the
required amendment is unnecessary.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.31 is functionally identical to ACC Section .388

Section .390 CAPITALIZATION OF RETAINED EARNINGS

ORIGIN: ACC Section .390 continues the policy of existing
Alaska law, which permits directors to increase either the
stated capital (AS 10.05.108) or the capital surplus (AS
10.05.366) accounts by charging the earned surplus account.
There 1is no corresponding provision in the GCL financials.

The accounting provisions of existing law require that an
amount equal to the total par value of shares distributed as
dividends be transferred to the stated capital account from a
surplus account (AS 10.05.204(4)(A)). No such accounting
treatment is required under the ACC since the use of par
value has been eliminated.

SUMMARY OF COVERAGE: ACC Section .388 permits the board to
pass a resolution which transfers amounts properly allotted
to the retained earnings account into the paid-in account.
The effect of such a transfer would limit the ability of the
board i1n Tfuture to make distributions under ACC Section
.358(a).-

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
contains no similar provision.



ARTICLE 5. MEETINGS OF SHAREHOLDERS

Section .405 MEETINGS OF SHAREHOLDERS

ORIGIN: ACC Section .405 is predicated upon Section 28 of
the MBCA and Section <500(0} of the GCL. It replaces AS
10.05.138.

SUMMARY OF COVERAGE: ACC Section .405 requires that share-
holders of any corporation organized under or subject to this
Chapter meet at least once annually. For the first time in
Alasxa law, a shareholder is provided with standing to seek a
summary court order to convene an annual meeting iIf such a
meeting has not been held within the prior thirteen month
period. ACC Section .405(c) differs from the Model Act in
conferring the power to summon special meetings of the share-
holders upon the chairman of the board and the president of
the corporation. AS 10.05.138 confers such power upon the
president, but does not reach the chairman of the board.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The content of
ACC Section .405 is paralleled in RMBCA Sections 7.01, 7.02,
and 7.03. RMBCA Section 7.01 requires an annual meeting of
shareholders. RMBCA Section 7.03(a)() 1is similar to ACC
Section .405(b) in authorizing aggrieved shareholders summary
access to a court ordered meeting in the event the annual

meeting s not held. Special meetings may be called by
shareholders under both ACC Section .405(c) and RMBCA Section
7.02. The ACC continues current Alaska law and the original

recommended content of the Model Act by requiring that 10%
of the voting shares are needed to call a special meeting.
In the exposure draft Section 7.02(a)(2) recommended that the
minimum be lowered to 5%. In the final draft the figure was
restored to the traditional 10%.

Section .408 CLOSING OF TRANSFER BOOKS AND FIXING RECORD DATE

ORIGIN: ACC Section .408 is predicated upon Section 30 of
the MBCA with two modifications. In both suhsections (&) and
(b), the Model Act"s ten day minimum period before the action
is taken has been extended to twenty days, to further the use
of the twenty day notice periods found throughout the ACC.
AS 10.05.144 utilizes a ten day period. Also, sixty day
limitations have replaced the fTifty day formula now found in
Alaska law respecting the closing of transfer books or fixing
of a record date. Finally, the ACC follows the Model Act in
making a shareholder list compiled from the closed transfer
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books or by virtue of the record date effective as to any
adjournment of the meeting.

SUMMARY OF COVERAGE: ACC Section .408 provides three alter-
natives fTor effecting a determination as to shares entitled
to vote in an annual or special meeting, or to participate 1In
a distribution. Under the first alternative, the board may
simply close the stock transfer books. A second alternative
is for the board to declare a '"record date"™ for such determi-
nation. Finally, the default mode for determining the share-
holders if the board has not exercised its options under the
first or second alternative iIs to adopt the date on which the
notice of the meeting is called, or the date that the resolu-
tion of the board declaring the distribution is adopted.

COMPARISON WITH THE FINAL DRAFT DRAFT OF THE RMBCA: RMBCA
Sections 7.07 and 7.05(d) contain the three alternatives
specified in ACC Section .408 with slightly differing minimum
and maximum times.

Section .410 NOTICE OF SHAREHOLDERS® MEETING

ORIGIN: ACC Section .410 1is predicated upon MBCA Section 29
and AS 10.05.141. The only change i1s to set a twenty day
minimum for delivery of notice, a general policy running

throughout the ACC.

SUMMARY OF COVERAGE: ACC Section .410 establishes the mini-
mum content and the minimum and maximum time restraints on
written or printed notice for annual or special meetings.
The notice must be "delivered"” not less than twenty nor more
than fifty days before the date of an annual or special
meeting, and iIn every Iinstance, the notice must state the
place, day, and hour of the meeting. For special meetings
only, the notice must also declare: the purpose (s) for which
the meeting is being convened. e=

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.05 is In substantive accord with ACC Section .410. The
RMBCA does propose a minimum of 10 and a maximum of 60 days
for notice. The ACC uses 20 and 50.

Section .413 VOTING LIST; LIABILITY
ORIGIN:ACC Section .413 is predicated upon AS 10.05.147,
which was based upon the pre-1962 version ofSection 31 of
the MBCA. ACC Section .413(c) 1is based upon MBCA Section 31

and AS 10.05.150.

SUMMARY OF COVERAGE: ACC Section .413 mandates that at least
twenty days prior to each meeting of shareholders, the offi-
cer or agent having charge of the stock transfer books make a
list of all” shareholders entitled to vote. This list must be



kept open and subject to inspection by a shareholder at any
time during usual business hours for a period of twenty days

prior to the meeting. This right of inspection prior to the
meeting may be exercised by an agent or attorney of the
shareholder.

ACC Section .413(c) Imposes a civil liability upon an
officer or agent having charge of" the stock transfer books
who Tfails or refuses to exhibit such a list as above pro-
vided. Such a [liability runs to any shareholder able to
establish damage as a consequence of this TfTailure or refusal,
in an amount determined by the court®"s discretion.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.20 substantially mirrors the provisions of ACC Section
-413. RMBCA Section 7.20(d) sanctions a summary court order-
ed inspection in the case that the access to the shareholder
list mandated is denied. A similar provision is found in ACC

Section -430(d). RMBCA Section 7.20 does not establish any
potential civ: 1 liability in the event of a denial of i1nspec-
tion rights. In his address to the Alaska Bar Association

Convention Professor Hamilton stated the view that personal
liability sanctions are rarely imposed and thus do not serve
as a pragmatic deterrent.

Section .415 QUORUM OF SHAREHOLDERS

ORIGIN: ACC Section .415(a) is predicated upon MBCA Section
32 and /S 10.05.153, and reflects no change 1iIn existing
Alaska law. ACC Section .415(b) i1s predicated upon GCL Sec-
tion 602(b), and is unprecedented In Alaska law.

SUMMARY OF COVERAGE: Absent a provision in the articles or
bylaws, the default quorum requirement is the presence, in
person or by proxy, of an absolute majority of the shares
entitled to vote. The articles or the bylaws may establish a
greater than majority quorum requirement. Only the articles
are competent to establish a less than majority quorum re-
quirement, which may not be less than one-third of the voting

shares. The affirmative vote of the majority of the shares
represented at which a quorum is present is the act of the
shareholder. Once a quorum has been established, it is not

possible for a disgruntled minority to defeat the capacity of
the majority to transact business by simply "walking out"™ of
the meeting.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.25 1s fTunctionally identical to ACC Section .415.

Section .418 PROXIES
ORIGIN: ACC Section .418 i1s taken from GCL Section 705, with

a modification to eliminate Section 705(e)(3) (rights of
creditors). Section .418 replaces AS 10.05.159 and .168,



which had been based on Section 33 of the MBCA. The explicit
treatment of the question of 'revocation™ and the circum-
stances under which a proxy may be made “irrevocable™ by
agreement are unprecedented in Alaska law.

SUMMARY OF COVERAGE: ACC Section .418 permits a shareholder
to create a legal power in a nominee to vote his or her

shares, the 1life of which can not exceed eleven months. A
revocable proxy is treated as destructibleat the will of the
proxy giver. This Section regulates the circumstances or

acts which will "revoke"™ the proxy, thus disabling management
from recognizing the power of the nominee to cast the votes
represented by the shares. Finally, for the first time,
Alaska law contains explicit provisions defining the circum-
stances under which a proxy may be made irrevocable.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.22 1s identical to ACC Section .418.

Section .420 VOTING OF SHARES

ORIGIN: ACC Section .420 is predicated upon MBCA Section 33,
with the exception of subsections (d) and (i). Section
-420(d) is predicated upon GCL Section 708(a), and replaces
AS 10.05.156 to .168. Section ,420(i) is new and unprece-
dented in Alaska law. It is based upon GCL Section 509(d).

SUMMARY OF COVERAGE: ACC Section .420 establishes a cumula-
tive voting scheme designed to enhance the opportunity for
minority share 1interests to obtain representation on the
board. Section .420(d) makes cumulative voting optional and
presumptive unless eliminated by a provision of the articles.
It goes beyond the Model Act to provide that if elimination
of cumulative voting is sought via amendment to the articles,
such an amendment shall not be effective if a sufficient
number of votes are cast against 1t as would elect a single
director if voted cumulatively in an election for the entire
board. Shares held by the cforprzation or its controlled
subsidiary may not be voted or counted towards the out-
standing shares entitled to votp.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA
Section 7.21, 7.14, and 7.28 cover the subject matter addres-
sed In ACC Section .420. There 1is substantial accord except
with respect to the presumptive status of cumulative voting.
Cumulative voting rights exist under ACC Section .420(d)
unless extinguished in the articles. Ttis is a continuation
of historic Alaska practice and reflects a Legislative solic-
itude Tfor representation of minority share interests on the
board. Under RMBCA Section 7.28(a) such rights do not exist
unless the articles make affirmative provision.

Section .423 ACTIONS TAKEN WITHOUT MEETING: WRITTEN CONSENT;
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REVOCATION OF CONSENT

ORIGIN: ACC Section .423(a) is predicated upon Section 145
of the MBCA and AS 10.05.807, with language added to make it
clear that the written consents are invalid unless of identi-
cal content as to all shareholders. Section .423(b) is
adapted from GCL Section 603(c), and is unprecedented in
Alaska law.

SUMMARY OF COVERAGE: ACC Section .423 provides for informal
action by shareholders, as long as the action is taken by the
unanimoe written consent of the shares. The Commission
conside. . and rejected the California and Delaware positions

which would tolerate informal action by less than unanimous
consent, believing that the unanimous consent requirement was
a valid trade-off for the abolition of a formal neeting.
This presumption for informal action may be extinguished by
the articles or the bylaws.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

7.04 is 1In substantial accord with ACC Section .423. The
prudential requirement that the consents be identical in
content is not contained In Section 7.04. The official

comment (7-17, 18) makes it clear that, like the Code Revi-
sion Commission, the framers of the RMBCA do not advocate
adopting a position wherein informal action may be taken by
less than the unanimous consent of the voting shares.

Section .425 VOTING TRUSTS AND AGREEMENTS AMONG SHAREHOLDERS

ORIGIN: ACC Section .425(a) i1s taken from MBCA Section 34
and AS 10.05.171. Unlike existing Alaska law, Section
.425(a) has adopted the Model Act"s language designhed to
require disclosure of the terms and 1identity of voting

trusts. Section .425(b) 1i1s taken from GCL Section 706(d),
and is unprecedented in Alaska daw.

SUMMARY OF COVERAGE: ACC Section .425 permits a voting
trust, regulates its duration, and mandates disclosure of its
terms and members. Shares committed to a voting trust must
be surrendered to the trustee in exchange for trust certifi-
cates, while all incidents of share ownership other than
voting rights remain with the shareholder/participant. The
Model Act language on the extension of voting trusts has not
been adopted, in the belief that at the end of the ten year
maximum life, the parties are capable of forming a new trust.
Section 425(b) tolerates other agreements such as pooling
agreements and share classification, leaving to common law
any limitations upon their use.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sections
7.30 and 7.31 cover the subject of voting trusts and voting
agreements among shareholders. Their content is in substan-
tial accord with ACC Section .425, except Tfor the provision
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on extending the period of time for a voting trust.

Section .428 SHAREHOLDERSe PREEMPTIVE RIGHTS

ORIGIN: ACC Section .428 is predicated upon MBCA Section 26A
and replaces AS 10.05.129. Existing Alaska law contains no
provision comparable to Section ,4287°s presumptions as to
shares or offerings to which preemptive rights are not ex-
tended.

SUMMARY OF COVERAGE: Unless limited or denied by provisions
of the articles, ACC Section .428 establishes preemptive
rights i1n certain shareholders to acquire under fair and
reasonable terms unissued shares or convertible securities.
Preemptive rights do not exist in holders of any class of
preferred shares, nor do common shareholders have preemptive
rights to the issuance of nonconvertible preferred shares.
IT a majority of the shares approve, preemptive rights do not
exist as to shares issued to directors, officers, or em-
ployees. This provision is intended to facilitate the imple-
mentation of qualified deferred compensation schemes under
the Internal Revenue code. Section .428 expressly recognizes
that the articles are competent to enlarge or diminish the
scope of preemptive rights.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.30 reverses the statutory presumption on preemptive rights.
Under ACC Section .428 such rights exist unless limited or
extinguished 1in the articles. Under RMBCA Section 6.30(a),
such rights do not exist unless affirmatively provided in the
articles. Assuming the presence of such rights, the balance
of RMBCA Section 6.30 is in accord with the provisions of ACC
Section .428.

Section .430 BOOKS AND RECORDS

ORIGIN: ACC Section .430 is"based upon Section 52 of the
MBCA and AS 10.05.237 to .249.

Section .430(a) continues the content of AS 10.05.237
with added provisions for minutes of meetings of board com-
mittees and for electronic processing. Section .430(b) con-
tinues the policy of AS 10.05.237(b), but has eliminated the
durational and numerical qualifications of AS 10.05.240.
Section .430(c) continues the policies of /IS 10.05.243, with
the modification of imposing a minimum liability of $5000.
Section -430(d) has modified AS 10.05.246 in view of the
standing requirements eliminated under Section .430(b). Sec-
tion .430(e) adopts without change the co.itent of AS
10.05.249 regarding the right to demand a copy of the most
recent Tinancial statement.

SUMMARY OF.COVERAGE: ACC Section .430(a) creates the obliga-
tion for any corporation organized under this Chapter to keep



specified books and records of account, minutes of proceed-
ings, and a record containing the names and addresses of all
shareholders and the number and class of shares held by each.
This subsection facilitates the collection and keeping of
such data by electronic processing so long as such data can
be reduced to writing.

Subsection .430(b) creates the right of Inspection and
vests that right in any shareholder and the Department of
Commerce and Economic Development. The shareholder must make
written demand and state the purposefs) for which iInspection

is demanded. The 1nspection may be made In person or by
agent or attorney, and at a reasonable time and for a proper
purpose.

Subsection .430(c) creates personal liability 1In any
officer or agent who denies a right of inspection which the
shareholder can establish was properly demanded, with certain
affirmative defenses available to defeat this liability.

Subsection .430(d) affirms the power of a competent
court to enforce a right of inspection properly demanded.

Subsection .430(e) gives the shareholder a right to
receive, upon written request, a copy of the corporation®s
most recent Tfinancial statement.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.20 requires that the corporation maintain and make avail-
able for inspection a list of the names and addresses of its
shareholders. RMBCA Section 16.01 requires the keeping of
books, records of account and minutes of the proceedings of
all shareholder, board and board committee meetings. RMBCA
Section 16.02 creates a right of inspection in shareholders
asserting a proper purpose to inspect reasonably related
portions of the Section 16.01 materials. RMBCA Section 16.04
details the circumstances under which a court m:y order
observance of the Section 16.03 inspection rights, in total,
these provisions acco.d with those of ACC Section .430,
except that they do not expressly allow for civil [liability
on the part of the officer or egent who wilfully frustrates
what are later determined to have been valid assertions by
shareholders of inspection rights. i

Section .433 ANNUAL REPORT TO SHAREHOLDERS: CONTENT; FINANCIAL
STATEMENT ON REQUEST

ORIGIN: ACC Section .433 1s new and without precedent in
Alaska law. It 1s ndapted from Sections 1501 and 2000 of the
GCL. GCL Section 1501(g) on attorney fTees and costs was
omitted from Section .433.

SUMMARY OF COVERAGE: ACC Section .433 establishes the obli-
gation of the board to send an annual report to shareholders
within 180 days after the close of the fiscal year. The

report must contain a balance sheet and an income statement
prepared mccording to generally accepted accounting princi-
ples. The report need not be prepared by independent ac-



countants, but if so prepared it must be certified by the
independent accountant.

IT the corporation has fewer than 100 shareholders the
articles are competent to waive the obligation to provide an
annual report.

IT the corporation has more than 100 shareholders the
content of the annual report is expanded to include a brief
description of all ”Insider transactions'”™ (transactions,
other than compensation, in which the corporation has engaged
with one of i1ts officers, directors, or a controlling share-
holder) involving an amount in excess of $40,000. Corpora-
tions reporting under Section 12 of the Federal Securities
and Exchange Act, and those reporting under Sections 7(c),
8(0), and 28 of the Alaska Nr~-ive Claims Settlement Act arc
exempted from ACC Section .433(b) on the grounds that their
federal reporting obligations cover these important items.

Section.433(c) permits shareholders holding at least 5%
of the outstanding shares of any class to make written re-
quests for periodic income statements.

Section .433(f) establishes the penal consequences of
any failure, refusal, or neglect to make or disseminate the
reDorts and statements required by this section, and also
provides that a competent court may specifically enforce
these rights.

Section .433(g) makes this section applicable to foreign
corporations with principal executive offices iIn or meetings
held in Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: KkMBCA Section
16.20 follows the California/ACC example and imposes an an-

nual reporting obligation upon corporations. It does not
contain any exemption Tor small corporations and the comment
(16-20) makes it clear that it will have . -its principal
impact on small, closely held corporations. . . ." Corpora-

tions which report under federal law would not be exempt from
the RMBCA Section 16.20 obligation. Thus Native Corporations
would face the duplicative burden of reporting.

RMBCA Section 16.21 requires that some of the ™"insider
transactions’” addressed in ACC Section .433(b) be reported to

shareholders. In general, it does not require disclosure of
major transactions with directors, officers or controlling
shareholders. Yet i1t would require special reports of every
instance of advances or indemnification.ACC Section

-433(b)(2) requires this only if the instances aggregate more
than $10,000 to an individual officer or director during the
fiscal year.

The RMBCA does not guarantee access onthe part of
shai holders holding at least 5% of the outstanding shares to

quarterly Tfinancial statements. Nor does it contain any
express sanction for defiance of the reporting obligations it
does i1mpose. This last point reveals a distinction between

the attitudes of the framers of the two statutes. The Alaska
Code Revision Commission fTelt that it is unwise for a statute
to create any positive obligation and then fTail to spell out
the consequences of a refusal on the part of affected persons



to comply with i1ts terms.

Section .435 SHAREHOLDERSe DERIVATIVE ACTION

ORIGIN: ACC Section .435 is new and without statutory prece-
dent in Alaska. Shareholders® derivative actions are pre-
sently regulated by the Alaska Supreme Court®s adoption of
Federal Rule of Civil Procedure 23.1.

Subsection .435(a) 1is taken in modified form from Sec-
tion 626(a) of the NBCL. Subsection .435(b) is taken from
GCL Section 800(b)(1).- Subsections .435(c) through (i) re-
present original work by the Code Revision Commission. Sub-
section (h), security for expenses, is taken from MBCA Sec-
tion 49. Subsections (j) and (i) are predicated upon NBCL
Section 626(d) and (e).

SUMMARY OF COVERAGE: ACC Section .435(a) subjects share-
holders®™ derivative actions to statutory regulation for the

first time. Section .435(b) establishes a limited departure
from what 1is otherwise acontemporaneous shareownership
requirement. IT a noncontemporaneous shareholder can estab-

lish to the satisfaction of the court that the criteria
enumerated in Sections .435(b)(1)-(5) are satisfied, the
statute empowers the court to grant standing to such a plain-
tiff.

Section .435(c) requires that a qualified shareholder
make a demand upon the board to secure such action as the
plaintiff desires, unless the shareholder can show that such
demand would be futile. Under Section .435(d), the burden to
establish excuse 1is upon the plaintiff-shareholder. IT a
demand on the board iIs not excused, Section .435(e) provides
that a decision by the board, consonant with its duties of
care and loyalty, that in its business judgment such litiga-
tion would not be in the best interest of the corporation,
terminates the right created by Section .435(a). A share-
holder is not thereafter precluded from offering evidence
that any or all of the directors who have decided that the
litigation not go forward are implicated in the wrong com-
plained of.

IT an Initial demand on the board has been excused, or
if the shareholder is able to prove that the recommendation
by a board upon which demand has been made should be ignored
as tainted, Section .435(F) provides for the subsequent 1in-
tervention by allegedly disinterested directors asserting
that, iIn their good faith, independent, and informed business
judgment, the action should be dismissed as inimical to the
best interests of the corporation. Assuming that these dis-
interested directors are able to meet their burden of estab-
lishing good faith, i1ndependence, and iInformed business judg-
ment, the trial court is directed to make an 1independent
assessment In exercising its own judgment as to whether the
action should be maintained.

Section .435(g) aligns Alaska with California and New
York in omitting the requirement that a shareholder make a

46



demand upon the outstanding shares.

Section .435(h) enables a corporation or the actual
defendants to me .8 the court at any time before final judg-
ment to require the plaintiffs to give security for the
reasonable expenses, including attorney fees, that may be
incurred by the petitioners. The amount of security shall be
determined by the court in its discretion, except that if the
plaintiff shareholder(s) hold 5% or more of any class of
outstanding shares or voting trust certificates representing
shares, there shall be no security for expenses requirement.

Section ,435(1) Tforbids any form of ™"out of court
settlement” of a derivative action without court approval.

Section ,435(J) provides that any recovery should be
accounted for to the corporation, however, the court may
award the prevailing party reasonable expenses, including
attorney fees.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.40 accords with the Commission® recommendation that de-

mands upon shareholders be eliminated. However, RMBCA Sec-
tion 7.40 also would eliminate the security for expenses
provided by ACC Section .435(h). Finally, the official com-

ment to RMBCA Section 7.40 (7-85) make i1t clear that it takes
no position on the question of the power of independent
directors to seek dismissal of the derivative action on the
ground that, in their collective business judgment, it is not
in the best interests of the corporation. Such matters are
resolved bv ACC Section .435.

Section .438 LIABILITY OF SHAREHOLDERS AND SUBSCRIBERS

ORIGIN: ACC Section .438 is predicated upon MBCA Section 25
and AS 10.05.125.

SUMMARY OF COVERAGE: ACC Section .438 establishes the basic
proposition of limited liability of shareholdr:s, except for
their liability to pay the full consideration for the shares
which runs to designated classes of successors In interest.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.22 is TfTunctionally identical to ACC Section .438 except
that i1t does not clarify the non-liability of executors,
administrators, conservators, guardians, trustees, assignees
for the benefit of creditors, receivers or pledgees.



ARTICLE 6. DIRECTORS AND OFFICERS

Section .450 BOARD OF DIRECTORS; DUTY OF CARE; RIGHT OF INSPEC
TION; FAILURE TO DISSENT

ORIGIN: ACC Section .450(a) is premised upon the 1977 revi-
sion of the MBCA Section 55. The rights, privileges, and
duties which are fixed upon the board devolve upon delegates.
ACC Section .450 differs from the Model Act language to make
it clear that with this delegation flows the liabilities
which the Chapter otherwise imposes upon the directors. This
modification follows GCL Section 500(d).

Subsection (b) is also premised upon the revised content
of MBCA Section 55. Presently, there iIs no statutorily
defined duty of care to be observed by a corporate director.
One deviation from the MBCA is the provision in ACC Section
.450(b) 1n which the duty of care includes the duty of rea-
sonable inquiry. This 1s taken from GCL Section 500(d).

This section replaces AS 10.05.174, .222, and .219.

SUMMARY OF COVERAGE: Under Section .450 there must be a
board of directors. ACC Section .450 provides for the exer-
cise and delegation of board functions; the duty of care
which must be observed by the directors and their righ: to
rely upon certain information, opinions, reports, or state-
ments from officers, experts, and committees of the board;
the grant of an absolute right of inspection to every direc-

tor as to all corporate books, records, and documents, to-
gether with the right to use an agent or attorney and the
right to make copies or extracts; and, the consequences of a

director"s failure to dissent as to any action taken by the
board at a meeting at which sh'e iIs present.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.01 parallels ACC Section .450(a) in requiring a board of
directors. The authority to delegate board functions is more
limited under RMBCA Section 8.01 in that the corporations
with more than 50 shareholders may not delegate board fun-
ctions .

RMBCA Section 8.50 establishes the standards of care
which must be observed for directors. Like ACC Section
.450(b) 1t imposes a standard of honesty in fact augmented by
the requirement that the conduct meet the level which an "or-
dinarily prudent person in a like position would exercise
under similar circumstances. - - . Unlike the California
and ACC standard, the one articulated in theRMBCA does not
reference a duty of reasonable 1inquiry. RMBCA Section
8.50(b) and (c) are similar to ACC Section .450(b) in enabl-
ing a director to rely upon information, opinions, reports
and statements from officers, experts, or committees of the

48



board. This right of reliance i1s qualified and inapplicable
if the director knows, or as a reasonable person ought to
know, that, as to the mater in question, reliance is unwar-
ranted.

Section .453 NUMBER AND ELECTION OF DIRECTORS

ORIGIN: ACC Section .453(a) and (b) are premised upon a

m modification of New York Business Corporation Law Section
702(a) and (b), and were adopted in lieu of comparable provi-
sions of Section 36 of the MBCA. Section .453(c), (), and
(e) are taken from MBCA Section 36. This section replaces /IS
10.05.177, .180, and .183.

SUMMARY OF COVERAGE: Section .453(a) continues the policy of
AS 10.05.177, which sets the minimum number of directors at
three, save for a corporation with less than three share-
holders. In a corporation with less than three shareholders,
the number of directors need not exceed the number of share-
holders. The Model language which would permit a corporation
to function with a board of one regardless of the number of
shareholders *as rejected. Further, Section .453(a) makes it
impossible for a board to adopt bylaws changing the number of
directors without participation of the shares (as now pro-
vided in /IS 10.05.177), unless the board acts under a provi-
sion of the articles or bylawsadopted by approval of the
outstanding shares.

This section also directs that there shall be an elec-
tion of directors at each annual meeting except in the case
of a classified board, and defines the tenure iIn office of
incumbent directors. Subsection (c) sanctions a provision Iin
the articles which would securethe election of one or more
directors to the holders of theshares of a class or series
voting as a class or series. Subsection (e) makes clear that
a director serves until the expiration of the term for which
he 1is elected and until a successor has been elected and
qualified. .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.03 governs the number and election of directors. It per-
petuates the concept previously not adopted by the Legisla-
ture which would permit a board of a single director regard-
less of the number of persons who own shares. RMBCA Section
8.03 tracks ACC Section .453(b) in permitting the articles or
bylaws to establish a formula permitting either the share-
holders or the board to increase or decrease the number of
positions on the board. The RMBCA limits the power of the
board under such a provision to an increase or decrease of no
more than 30 percent from the number last approved by the
shareholders. it, too, establishes the normof one year
terms unless the board is classified with staggered terms.

RMBCA Section 8.04 parallels ACC Section .453(c) in
permitting the articles to permit classes to elect certain
positions on the board. Unlike the ACC, i1t would not permit



series of shares to have discrete voting rights.

RMBCA Section 8.05 is functionally identical to ACC
Section .453(e) respecting terms of directors and the con-
tinuation of a director’ liability until a successor shall
have been elected and qualified.

Section .455 CLASSIFICATION OF DIRECTORS

ORIGIN: ACC Section .455 is an enactment of MBCA Section 37,
and works an important change from AS 10.05.186. Under
existing Alaska law, the decision to classify the board could
be taken by a bylaw adopted by the board without shareholder
participation. Subsection (b), continuing the concern for
minority shareholder representation on the board, IS new.
Section .455 replaces AS 10.05.186.

SUMMARY OF COVERAGE: ACC Section .455 provides for optional
classification of the board if there are nine or more board
members, as long as the option is specified in the articles.
However, if the corporation has not eliminated cumulative
voting, an amendment to the articles attempting to provide
for board classification 1is ineffective if the number of
shares voting against classification is sufficient to elect
one director under a cumulative voting scheme.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.06 is func-
tionally identical to ACC Section .455(a). Classification
cannot be made unless there are nine or more directors and
there may not be more than three classes serving staggered
one year terms. Unfortunately, the RMBCA .does not contain
any protective mechanism for those corporations whj.ch have
elected cumulative voting rights.

Section .458 VACANCIES ON THE BOARD

ORIGIN: ACC Section .458 i1s adapted from GCL Section 302.
It has no direct parallel in Alaska law.

SUMMARY OF COVERAGE: ACC Section .458 provides that the
board may declare vacant the office of a director who has
been declared of unsound mind by a court order, or who has

had civil rights suspended due to Imprisonment as provided 1in
AS 33.30.310.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
contains no comparable provision.

Section .460 REMOVAL OF DIRECTOR WITHOUT CAUSE
ORIGIN: ACC Section .460 is premised upon Section 303 of the

GCL, and has no parallel iIn Alaska law. This section pro-
vides an important shareholder check upon the iIncumbent di-



rectors innovated in California (as mandatory), and now found
in Delaware (optional ), New York (optional ), and in the MBCA

(optional). Section .460 follows the California version, and
is mandatory. The special provisions regarding notice are
original, having noparallel iIn statutory precedent, and

apply only to those corporations with 500 or more record
shareholders.

SUMMARY OF COVERAGE: ACC Section .460 provides for removal
of incumbent directors at any time without any reason by a
vote of the outstanding shares, subject to specific notice

provisions. It the attempted removal is to be made at a
special meeting, or at a regular meeting of a corporation
with more than 500 record shareholders, notice of the removal
action must be given. Provisions are also made for the

protection of representatives of a minority of the shares, or
the directors elected by a class or series of shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.08 continues the Model Act tradition of suggesting that
this provision be made optional according to provisions of
the articles. It contains no notice provisions respecting
corporations with a relatively large number of shareholders.
Like ACC Section .460, RMBCA Section 8.08 contains provisions
to protect directors seated through cumulative voting or as
the representatives of a particular class of shares.

Section .463 REMOVAL OF DIRECTOR BY SUPERIOR COURT

ORIGIN: ACC Section .463 is taken from GCL Section 304, and
is without parallel i1n Alaska law. This section modifies the
GCL by adding ‘'gross neglect of duties”™ as a ground for

judicial removal, and in granting standing to the board to
seek removal.

SUMMARY OF COVERAGE: The primary recourse for shareholders
dissatisfied with the performance of a director is to seek
removal under ACC Section .460." However, if there are insuf-
ficient votes, ACC Section .463 specifies the serious grounds
under which the holders of at least ten percent of the shares
of any class or a majority of the board of directors have
standing to seek removal iIn the superior court.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.09 is func-
tionally identical to ACC Section .463.

Section .465 VACANCIES AND RESIGNATION; SPECIAL MEETING OF

SHAREHOLDERS
ORIGIN: ACC Section -465 is modeled upon GCL Section 305
with certain modifications. Section .465(a) continues the

policy of AS 10.05.189 1iIn vesting broad authority to Till
vacancies with the remaining member(s) of the board, vyet
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unlike AS 10.05.189, this presumption may be modified by

provisions in the articles or bylaws. The 1976 amendment to
AS 10.05.189, requiring expansion vacancies to be fTilled by
shareholders, has been dropped, given shareholders® expanded
mandatory role in ACC _453. Section .465(b) has no parallel

in Alaska law. Section .465(d) is a substantial modification
of GCL Section 305(c), omitting Section 305(c)(2) (eliminat-
ing the role of the superior court).

SUMMARY OF COVERAGE: This section and Section .458 define
when a vacancy exists upon the board. ACC Section  .465
provides thai iIn the absence of contrary provisions in the
articles or lylaws, and unless the vacancy has occurred by
removal by shareholders (Section .460), the vacant posi-
tion(s) may be filled by the director (s) remaining in office,
even though there may be less than a quorum of the entire
board. This section also provides for resignation by a
director and his status until the election and qualification
of a successor.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.10 differs from ACC Section .465 in two particulars. it
fails to make clear that, unless otherwise provided in the
articles or bylaws, a sole remaining director may act to fTill

vacancies on the board. This provision may be especially
important in the event of a disaster iIn which nearly all of
the directors may have perished. To some extent this omis-

sion is remedied by Section 3.03(b)(2) under which one or
more officers of the corporation may be deemed directors for
a meeting during a defined period of emergency. RMBCA Sec-
tion 8.10 does not contain a comparable provision to ACC
Section .465(c) whereby 1i1f the directors elected by the
shareholders constitute less than a majority of the board,
shareholders holding as few as 10% of the outstanding shares
may call a special meeting to elect the entire board.

Section .468 EXECUTIVE AND OTHER BOARD COMMITTEES

ORIGIN: ACC Section .468 i1s a modified version of the new
Section 42 of the MBCA, and clarifies AS 10.05.195.

SUMMARY OF COVERAGE: ACC Section .468 permits the articles
or bylaws to empower the board to set up executive and other
committees, and to delegate to such committees the powers
otherwise vested iIn the board,with certain exceptions. The
duty of care of directors not members of such committees is
provided for in Section .468(b).

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.25 1s functionally identical to ACC Section .468 with two

exceptions. RMBCA Section 8.25(a) requires that each commit-
tee have two or more director-members. This limitation is
not found In ACC Section .468. RMBCA Section 8.25 does not

explicitly cover the creation of committees and the delega-



tion of board Tfunctions to the duty of care owed by non-
member directors.

Section .470 MEETINGS: CALL, PLACE, NOTICE, AND WAIVER

ORIGIN: ACC Section .470 is a modified version of GCL Sec-
tion 107, which replaces AS 10.05.198 (which was predicated
upon MBCA Section 43).

SUMMARY OF COVERAGE: ACC Section .470 defines the officers
or directors who have authority to call regular or special
meetings of the board or board committee, the notice require-
ments that must be observed, and the waiver of such notice
requirements by unnoticed directors.

ACC Section .470(a) is unprecedented in Alaska law and
for the fTirst time defines the corporate officers or direc-
tors who have authority to call regular or special or special
meetings of the board or board committee.

ACC Section .470(b) follows the Alaska"s existing no
notice policy for regular meetings. With respect to special
meetings there iIs a standardization of a twenty day written
notice requirement with broad authority to use the instrumen-
talities of electronic telecommunications in which case the
time provision is the 72 hour requirement observed for per-
sonal communication. Section .470(b) goes beyond either the
GCL or the Model Act in requiring that notice of special
meetings disclose the purpose or business to be transacted.
Section .470(c) defines the circumstances under which an
unnoticed director can or will be taken to have waived the
notice requirements.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sections
8.22 and 8.23 contain coverage comparable ACC Section .470(b)
and (c).- RMBCA Section 8.22 does not specify who may call
meetings of the board or board committees, nor does Iit, in
the absence of a requirement iIn" the article cr bylaw, neces-
sitate that notice of special meetings disclose the purpose
and business to be transacted. This omission may prove
troublesome in the context of a closely held corporation in
which the minority" only pragmatic protection may be to
refrain from attending a special meeting thus blocking the
formation of a quorum.

RMBCA Section 8.23 on waiver of notice 1Is substantively
identical to ACC Section .470(c)-

Section .473 QUORUM OF DIRECTORS

ORIGIN: ACC Section 473 continues the policy and language
of AS 10.05.192 and MBCA Section 40.

SUMMARY OF COVERAGE: ACC Section .473 fTixes the quorum of

the board or any board committee at an absolute majority of
the positions of such body. The articles or bylaws are

53



competent to set a higher quorum requirement, but may not go
below the majority requirement. This position reflects a
continuation of prior Model Act policy which opposed less
than majority quorum requirements. ACC Section .473 also es-
tablishes the norm that the act of the majority of the direc-
tors at a meeting at which a quorum is present is the act of
the board unless the articles require a greater number.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.24(a) and (c) are fTunctionally identical to ACC Section
,473. RMBCA Section 8.24(b) deviates from prior Model Act
policy and would permit the articles or bylaws to fix the
quorum requirement as low as one-third of the number of
members of the board or committee.

Section .475 INFORMAL ACTION BY DIRECTORS

ORIGIN: ACC Section .475(a) is a straight enactment of the
last paragraph of MBCA Section 43. Section .475(b)is a mod-
ified version of AS 10.05.199 and MBCA Section 44.

SUMMARY OF COVERAGE: ACC Section .475 provides for Dboard
meetings to be conducted via telecommunications equipment
allowing simultaneous contact of all participantslt also
provides for business to be transacted without any form of

meeting via the use of written consents identical In content
obtained from all directors.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.20(b) is TfTunctionally identical to ACC Section .475(a) 1in
permitting board meetings to be conducted via communications
equipment. RMBCA Section 8.21 is functionally identical to
ACC Section .475(b) in permitting the board to act without a
meeting utilizing written consents signed by all of the
members. The prudential requirement that those consents be
identical in content is omitted from the RMBCA.

Section .478 DIRECTOR CONFLICTS OF INTEREST

ORIGIN: Existing Alaska law has no statutory law on director
conflicts of interest. ACC Section .478 is modeled upon GCL
Section 310, with modifications designed to produce a more
stringent standard regarding director conflict of interest.
One departure from the GCL was the omission of its provision
permitting a committee of the board to validate certain 1in-
terested transactions. Also omitted was California®s third
alternative for validation, which would be a showing by the
proponent of a contract or transaction that such transaction
was just and reasonable. Instead of being an i1ndependent
vehicle for validation, such a requirement iIs imposed as an
additional ground for validation under Section .478(a)(2)-

SUMMARY OF COVERAGE: ACC Section .478 addresses conflict of



interests iIn two distinct and classical instances: (€¢D)
where the contract or other transaction is between the cor-
poration and one or more of its directors; and (2) where the
contract 01 transaction iIs between two corporations sharing a
common dinctor or directors.

ACC Section .478(a) provides that transactions between
the corporation and a director or a business entity in which
the director has a material TfTinancial interest must be ap-
proved either by validation via the informed approval of the
shareholders, or by the approval of a disinterested and fully
informed majority of a quorum of the fTull board. The direc-
tor"s shares are not to be computed either for purposes of
determining a quorum of the shares or a quorum of the board.
The proponent of the contract has the additional burden to
show that the contract or transaction is just and reasonable.

In the case of a common director(s) on the boards of
each of the corporate parties to a transaction, there is no
objection as long as the other directors are fully apprised
of all facts, including the common directorship. Nothing in
ACC Section .478(c) is intended to influence Alaska®"s anti-
trust laws, nor does this section intend to operate iIn dero-
gation of a director®s common law duty of loyalty 1in the
context of the corporate opportunity doctrine.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.31 parallels ACC Section .478 1is primarily concerned with
conflicts of interest in which the director has a direct or
indirect adverse Tinancial interest. Its coverage iIs very
similar to ACC Section .478(a). There is no explicit RMBCA
coverage of the secondary conflict of interest situation 1n
which a common director or directors serve on the boards of
both corporate parties to a contract or transaction.

Section .480 LIABILITY OF DIRECTORS

ORIGIN: ACC Section -480 is an augmented version of new
Model Act Section 48, and replaces AS 10.05.216 and .225.
Section .480(a) continues the policy of /IS 10.05.216 imposing
joint and several liability upon directors. Section .480(a)
(3) continues an imposition of liability for illicit loans to
officers or employees contained in AS 10.05.216(d), which is
not Tfound in MBCA Section 48. The affirmative defense by a
director that she observed the duty of care defined 11n ACC
Section 450(b) i1s new to Alaska law.

SUMMARY OF COVERAGE: ACC Section .480 imposes joint and
several liability wupon directors who vote for or assent to
three types of illicit transactions: distributions to share-
holders contrary to provisions of Article 4 of this Chapter;
distributions to shareholders which are prejudicial to the
rights of creditors during the liquidation of the corpora-
tion; and Jloans or extensions of corporate credit to any
officer or employee contrary to the restrictions of ACC
Section .485 and any provisions of the articles of iIncorpora-



tion. A defense to liability is proof by the defendant(s) of

an observance of the duty of care articulated in Section
.450(b).

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.35(a) is fTunctionally identical to ACC Section ,480(a ) (L)
in dealing with the consequences of a directorls personal
liability for voting for or assenting to illicit distribu-
tions. The rights of contribution recognized in ACC Section
.480(b) are mirrored in RMBCA Section 8.33(b). The ACC"s
coverage of distributions which are illicit during the course
of liquidation are not contained in the RMBCA. Illicit loans
to officers or directors, covered by ACC Section ,480(a)(3),
are the subject of RMBCA Section 8.32. The circumstances
under which such loans may be licitly extended are covered by
ACC Section  .485. They are more stringent than the cir-
cumstances recognized under RMBCA Section 8. a)() and (@).

Section .483 OFFICERS: TENURE, RESIGNATION, AGENCY, DUTY OF
CARE

ORIGIN: ACC Subsection .483(a) is adapted from GCL Section
312(a), former GCL Section 821, and NBCL Section 715(e).
Unlike /IS 10.05.228, Section 483(a) eliminates the necessity
of a vice president.

Subsection .483(b) i1s taken from GCL Section 312(b), and
differs from AS 10.05.228 by providing that officers must be
selected by the board.

Subsection .483(c) 1i1s taken from NBCL Section 715(g),
and replaces AS 10.05.231; it reflects no substantive change
in defining the source of real authority of officers.

Subsection .483(d) is taken from GCL Section 313, which
in turn, is adapted from Pennsylvania BCL Section 305.

Subsection .483(e) is premised upon NBCL 715(h), without
inclusion of the specific "right of reliance”™ prevision of
the New York act. For thefirst time, the ACC defines the
duty of care for officers, however, unlike NBCL Section 715,
ACC Section 483(e) makes it clear that the duty of care
includes a duty of reasonable iInquiry.

SUMMARY OF COVERAGE: Five major topics are addressed by ACC
Section .483: (1) the minimum number of offices which a cor-
poration must have; (2) the manner of selection and the right
of resignation of officers; (3) the source of real authority
of corporate officers; (4) a strategy by which a third party
can preclude a corporate principal®s denial of the authority
of an officer as agent; and, (5) a definition of the standard
of care according to which officers are to discharge their
responsibilities to the corporation.

COMPARISON OF THE FINAL DRAFT OF THE RMBCA: The five topics
covered by ACC Section .483 are treated in TfTive separate
sections of the RMBCA.

RMBCA Section 8.40 deals with the required officers.



It differs from ACC Section .483(a) in several particulars.
Section 8.40 merely requires that the corporation have 'the
officers described in its bylaws or appointed by the board of

directors. .. ."™ Thus it would appear that under the RMBCA
a corporation could be headed by the "Great PooBah', an in-
dividual assisted by the "Supreme Tweeb." Notwithstanding,

there must be at least one officer who has the functions of
the corporate secretary and who assumes all statutorily iIm-
posed duties of that office.

RMBCA Section 8.41 1is 1in accord with ACC Section
.483(a) in describing the duties of officers. They are fTixed
by the terms of the bylaws or, the the extend permitted, by
the board. The RMBCA misses the accomplishment of ACC Sec-
tion .483(c) in making explicit the grant of real agency
authority to corporate officers.

RMBCA Section 8.42 joins ACC Section .483(e) in defin-
ing a duty of care for corporate officers. Unlike the ACC,
the RMBCA does not make an express reference to a duty to
make reasonably inquiry as part of the 'reasonable person 1in
like circumstances”™ standard. RMBCA Section 8.42 parallels
its treatment of the duty of care for corporate directors by
articulating ‘'safe harbor"™ provisions wherein an officer may
rely upon reports and representations of others. The ACC
does not spell out this concept.

RMBCA Section 8.43 parallels ACC Section .483(b) in
providing that officers serve at the pleasure of the board.
It also recognizes circumstance under which an officer may
resign her position.

RMBCA Section 8.44 is functionally identical to ACC
Section .483(b) in providing that the removal of an officer
does not prejudice any contract rights which the officer
might have iIn the event that removal was iIn breach of a
contract of employment. Both the ACC and RMBCA language aim
to forestall circumstances in which a corporation could be
ordered to specifically perform a contract with an officer in
whom the board no longer reposed confidence. Such a corpora-
tion may, however, be liable iIn damages.

i 1
Section .483 LOANS TO DIRECTORS, OFFICERS, AND EMPLOYEES

ORIGIN: ACC Section .485 is unique, borrowing Tfrom MBCA
Section 47 and GCL Section 315, but reflecting policies which
are more protective of the corporate fisc thar. either of
those provisions. It replaces AS 10.05.213.

SUMMARY OF COVERAGE: ACC Section .485 repudiates AS 10.05.
213"s flat prohibition against loans to corporate directors
or officers. However, loans may not be made to directors
without the approval of two-thirds of the voting shares. The
board is competent to extend loans to officers and employees.
A "loan" is defined broadly, to include securities or real or
personal property, as well as cash. Directors, officers, and
employees -..of parent, subsidiary, and sibling corporate af-
filiates are restrained under this section for purposes of
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obtaining a corporate loan.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.32 also
prohibits a corporation from extending loans or guarantees to
corporate directors. It does not cover loans to officers or

employees. Further, the power to loan or guarantee the loans
of directors is easier to achieve under RMBCA Section 8.32.
Either a simple majority of the voting shares may approve or
the board may determine that the loan or guarantee benefits
the corporation and, having so determined, approves it.

Section .488 SECONDARY LIABILITY OF DIRECTORS AND OFFICERS

ORIGIN: ACC Section .488 is new and without direct precedent
in corporate law. This section was adapted from NBCL Section
630, which imposes personal joint and several liability upon
the ten largest shareholders of a non-publicly traded cor-
poratic.: for all debts, wages, or salaries due and owing to
any of the corporation®s laborers and employees.

SUMMARY OF COVERAGE: The social problem targeted for re-
dress by ACC Section .488 is the abuse of unsecured credi-
tors, including employees, who are precluded by the rela-
tively small dimension of their demands, contrasted with the
high costs of litigation, from asserting the more traditional
common law efforts to 'pierce the corporate veil".

Section .488 creates a 'secondary liability” on the part
of incorporators, directors (other than a provisional direc-
tor appointed under Section 640), and the president, secre-
tary, and treasurer iIn the event that corporate assets prove
insufficient to meet corporate obligations for contract in-
debtedness, materials, supplies, inventory, or services fur-
nished in the state during their period of service. This
secondary liability is joint and several, and may amount to a
maximum of $25,000 for each creditor. The terms of a written
contract between a corporation "and a third party may modify
or preclude the liability created by this section. The
liability of this section also extends to directors, 1ncor-
porators, and officers of every foreign corporation doing
business within Alaska to the extent that materials, sup-
plies, inventory, or services were Tfurnished within the
state.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA:The exposure
draft of the RMBCAcontained nothing comparable to the New
York precedent or the ACC provision on secondary Jliability.
However, the final draft states in Section 2.02 that the
articles can imposepersonal liability on shareholders for
specified amounts in specified conditions.

Section .490 INDEMNIFICATION OF OFFICERS, DIRECTORS, EMPLOYEES,
mAND AGENTS: INSURANCE
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ORIGIN: ACC Section .490 is premised upon Section 5 of the
Model Act and works few changes on the provisions of AS
10.05.010.

SUMMARY OF COVE >AGE: Corporate director, officers, and em-
ployees are vulnerable to attack in their personal capacity

for acts done in their corporate roles. There is an under-
standable demand for financial protection from potentially
ruinous costs and liabilities. Standing In opposition to

this demand are social policies implicit iIn the condemnation
of activity or behavior as criminal, violative of administra-
tive regulations, or harmful to the interests of the corpora-
tion. These competing interests must be confronted in any
statutory provision covering indemnification.

ACC Section .490 distinguishes between those circum-
stances in which a claim for indemnification may be made as
of "rightll from those in which it is addressed to the discre-
tion of the corporation. As a further limitation upon dis-
cretionary indemnification, ACC Section .490(a) and (b) spe-
cify standards which must have obtained as to both the con-
duct and state of mind of the defendant. Finally, the cor-
poration 1iIs empowered to purchase and maintain iInsurance
which would recompense a defendant for any costs or liabili-
ties incurred irrespective of the power of the corporation to
have effected indemnification for Its own resources.

Indemnification as a matter of right under ACC Section
.490(c) <can be asserted by a defendant who has been ex-
onerated on the merits. Discretionary indemnification 1is
provided iIn two circumstances. ACC Section .490(a)  deals
with a defendant in direct civil, administrative or criminal
proceedings. While the decision to indemnify is left to the
judgment of the corporation under subsection (d), it is
conditioned upon a finding that the defendant ™. . .acted 1in
good faith an in amanner reasonably believed to be iIn or not
opposed to the best interests of the corporation, and, with
respect to a criminal action pro proceeding, had no reason-
able cause to believe the conduct unlawful. . ACC Section
.490(b) deals with the even more troubling,situation of dis-
cretionary indemnification where the defendant has been as-

sailed In a derivative proceeding. |If the defendant has been
adjudged guilty of violating either the duty of care or
loyalty, the power of the corporation to indemnify against

the very harm which i1t has suffered, or the court incurred
costs iIn resisting liability, can only be exercised pursuant
to a specific finding by and order of the court iIn which the
action was tried.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Chapter 8,
sub-chapter E of the RMBCA contain the coverage on indem-

nification. RMBCA Section 8.51(a), (b) and (c). deals with
the authority of a corporation to indemnify.Ilt is function-
ally -equivalent to ACC Section .490(0). RMBCA Section

8.51(d) prohibits indemnification iIn the instance of a suc-
cessftul derivative suit or other proceeding charging personal
benefit to the defendant. However this ironclad prohibition
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is later qualified by RMBCA Section 8.54(2) where it Iis

recognized that the court may order indemnification. The
combination of these two provisions is a result not unlike
ACC Section .490(b). RMBCA Section 8.52 on mandatory indem-

nification deals with the defendant who was wholly success-
ful . It accords with ACC Section .490(c).-

RMBCA Section 8.55 adopts a stricter attitude toward
advances against th defendant’s anticipated expenses. ACC
Section .490(e) leaves the question within the discretion of
the corporation conditioned only upon an undertaking by or on
behalf of the defendant that the amountwill be repaid if it
is ultimately determined that there is no indemnification as
a matter of right. The RMBCA would require a prior deter-
mination of the defendant®"s good faith, the furnishing of a
written personal undertaking to repay the advance, and a
determination that the facts then known would not preclude
indemnification.

RMBCA Section 8.55 is iIn substantial accord with ACC
Section ,490(d)"s position on how and by whom the corporate

decision to indemnify is to be made. The primary respon-
sibility is that of disinterested and uninvolved directors so
long as they constitute a majority of a quorum. I* this

quorum cannot be mustered the decision may be reached by 1iIn-
dependent legal counsel or approved by the outstanding
shares.

RMBCA Section 8.56 extends the provisions on the indem-
nification of directors to employees and officers. This
accords with the provisions of ACC Section .490.

RMBCA Section 8.57 accords with ACC Section .490(g)
permitting a corporation to purchase and maintain a policy of
insurance covering directors, officers and employeeswhich
would cover any liability arising out of that status whether
or not the corporation would have the power to indemnify with
its own funds.
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ARTICLE 7. AMENDMENTS AND CHANGES

Section .502 AUTHORIZATION: PERMITTED AND PROHIBITED AMENDMENTS

ORIGIN: ACC Section .502(a) is taken from GCL Section 900.
It repeats the substance of AS 10.05.270, which i1t replaces.
Section .502(b) is largely a reenactment of AS 10.05.275,
with several deletions reflecting the elimination of the con-
cept of par value. The language under Section .502(b)(2) 1s
new, and reflects a major change in Alaska law, in order to
carefully and unequivocally authorize only changes which
extend [limitations 1imposed upon a corporation® duration.
Subsections -502(b)(5) and (6) follow MBCA Section 58, in
order to conform Alaska law to the language of the Model Act.

SUMMARY OF COVERAGE: ACC Section .502 permits a corporation
to amend its articles in "any and as many respects as may be
desired.” Whether a provision is required or permitted in

the articles of iIncorporation is determined as of the effec-
tive date of the amendment.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.01 confers a power to amend the corporate articles in the

most general of terms. It does not differ substantively from
ACC Section .502 but does not contain the non-exhaustive list
of permitted amendments found in the ACC. This reflects a

differing drafting style in which the Alaska statute would
contain i1llustrations and examples to guide both lay persons
and counsel.

Section .504 PROCEDURE TO AMEND ARTICLES OF INCORPORATION

ORIGIN: ACC Section ,504"s subsections (a)(1), b)), and (©)
are taken from AS 10.05.276 and MBCA Section 59. Section
.504(a)(2) is adapted from Section 902(a) of the GCL, and
changes Alaska Qlaw by explicitly giving shareholders the
power to initiate amendments to the articles.

SUMMARY OF COVERAGE: ACC Section .504 sets forth the manda-
tory procedures which must be followed to amend the articles.
Under Section .504(a)(2), once shares have been issued, the
power to initiate amendments resides concurrently in the
board and with the voting shares. An amendment initiated by
the shares does not become effective until approved by the
board; Ilikewise, an amendment initiated by the board requires
shareholder approval to become effective. Alaska law pres-
ently requires a two-thirds majority of the shareholders to
approve amendments; _ ACC Section .504(a)(2) opts for a major-
ity of the outstanding shares entitled to vote, but makes the
articles competent to establish a supermajority voting re-



quirement. This section also provides for notice as well as
the power of the board alone to amend the articles if no
shares have been issued.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Several provi-
sions of the RMBCA contain coverage of topics addressed in
ACC Section .504. RMBCA Section 10.05 accords with ACC Sec-
tion .506(a)(1) 1in providing that if no shares have been
issued the power to amend the articles is with the board.
Once shares have been i1ssued ACC Section .504 requires the
approval of both the directors and an absolute majority of

the shares to amend the articles. RMBCA Section 10.02
creates a limited exception to this norm for what the offi-
cial comment terms "housekeeping amendments™ (10-9J. These
amendments can be affected by board approval only. Among
them are two which Alaska law has always prohibited: delet-

ing the names and address of the original registered agent
and initial directors.

Once shares are outstanding RMBCA Section 10.03 severe-
ly restricts the power of shareholders. They cannot initiate
amendments but can only approve those proposed by the board.
Both statutes require that shareholders be given notice of
the amendment whether it is to be considered at a regular or
special meeting of the shares.

Section .506 CLASS VOTING ON AMENDMENTS

ORIGIN: ACC Section .506 is largely a reenactment of /IS
10.05.282. Section .506(6) amends AS 10.05.282 to conform
with Section 60 of the MBCA, and includes an iIncrease iIn the
authorized number of shares of a superior class as an amend-
ment giving a right to class voting. This section also re-
places AS 10.05.279.

SUMMARY OF COVERAGE: ACC Section .506 provides for ‘' class
voting", which obtains 1irrespective of any provisions in the
articles, and may not be impaired or denied by any internal
rule. Further, as to any amendment on which there is a right
to vote by class, there is no "approval by the shareholders"”
unless the amendment receives the affirmative vote of a
majority of the affected class as well as a majority of the
other shares entitled to vote.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.04 accords with ACC Section .506(a) inmandating class
voting rights under circumstances where an amendment would
affect the rights, privileges, or restrictions imposed upon
that class of shares. Unfortunately, there is nothing in the
RMBCA or its official comments which parallels ACC Section
,b06(b)"s express statement that if the holders of shares of
a class are entitled to vote as a class then the amendment is
not approved unless it receives a majority vote of the out-
standing shares of that class and also receives an absolute
majority of the outstanding shares.



Section .508 GREATER VOTING REQUIREMENTS

ORIGIN: ACC Section .508 is taken from GCL Section 902(e),
and is new to Alaska law.

SUMMARY OF COVERAGE: This section permits the articles to
set up supermajority or even unanimous voting requirements.
An amendment affecting such an article must be approved by
the same supermajority vote.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.27 directly parallels the content of ACC Section .508. The
official comment (7-65) makes it clear that the articles may
establish ur,animous voting requirements.

Section .510 ARTICLES OF AMENDMENT
Section .512 FILING OF ARTICLES OF AMENDMENT

ORIGIN: ACC Section .510 is a reenactment of AS 10.05.285,
with the deletion of the provision regarding stated capital.
Section .512 is a reenactment of AS 10.05.288.

SUMMARY OF COVERAGE: In order for an amendment to the arti-
cles to become effective, 1t iIs necessary to make a fTiling
with the commissioner (ACC Section .512) and receive a certi-
ficate of amendment. Section .510 specifies what the arti-
cles of amendment are to include.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.06 is functionally identical to ACC Section .512 except
that it would require filing with the secretary of state and
it omits the requirement that the articles of amendment be
signed by designated corporatetofficers.

Section .514 EFFECT OF CERTIFICATE OF AMENDMENT

ORIGIN: ACC Section .514 is essentially a reenactment of /IS
10.05.291, with language added from MBCA Section 65 permit-
ting up to a 50-day delay in effectiveness.

SUMMARY OF COVERAGE: An amendment to the articles is not ef-
fective until the commissioner has reviewed the amendment to
ascertain its conformity with law, and has issued a certifi-
cate of amendment. Section .514(b) specifies that an amend-
ment does not have a retroactive effect so as to compromise
any pending litigation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

10.09 provides that, unless a delayed effective date is
specified, the amendment or restatement becomes effective

65



when the articles of amendment or restatement are TfTiled.

Section .516 RESTATED ARTICLES OF INCORPORATION
Section .518 FILING OF RESTATED ARTICLES OF INCORPORATION

Section .520 EFFECT OF ISSUANCE OF RESTATED CERTIFICATE OF IN-
CORPORATION

ORIGIN: ACC Section .516 is a reenactment of AS 10.05.294.
ACC Section .518 is a reenactment of AS 10.05.303; Section
.520 is a verbatim reenactment of AS 10.05.506.

SUMMARY OF COVERAGE: This section authorizes a corporation
to restate 1its articles as they may have been amended as a
matter of form by resolution of the board. The substantive
provisions cannot be so amended, and in fact, Section .516
requires that a statement be filed with the restated articles
averring that the restated articles correctly set out without
change the corresponding provisions of the articles.

ACC Section 518 specifies the procedure to be followed
by the corporation and the commissioner in the filing and ad-
ministrative handling of the restated articles. Section .520
provides that the restated articles become effective and su-
persede the original articles and all amendments to them upon
the issuance of the restated certificate of incorporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.07(e) and (F) Tollow the provisions of ACC Section .516
except that the restated articles may contain an amendment
not previously reported to the state. Under this section the
filing i1s again with the Secretary of State, not the commis-
sioner as provided iIn ACC Section .518.

Section .522 AMENDMENT OF ARTICLES OF INCORPORATION IN REOR-
GANIZATION PROCEEDINGS
1

Section .524 FILING OF AMENDMENT OF ARTICLES IN REORGANIZATION
PROCEEDINGS

Section .526 EFFECT OF ISSUANCE OF CERTIFICATE OF AMENDMENT 1IN
REORGANIZATION PROCEEDINGS

ORIGIN: ACC Section .522 is taken from MBCA Section 65, and
is new to Alaska law.

ACC Sections .524 and .526 are derived from MBCA Sec-
tion 65, and are new to Alaska law, being added in the wake
of Section .522. Section .526 varies from the MBCA by omit-
ting the 50-day effectiveness delay provision found in the
Model Act.

SUMMARY OF"COVERAGE: ACC Section .522 is designed to coordi- qs?
nate Alaska®™ law with the Federal Bankruptcy Act. It permits L
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amendment of the articles as part of the reorganization
proceedings, which amendment might otherwise not obtain the

affirmative vote of the shares. Without this provision,

involuntary dissolution and reincorporation may be necessary

to achieve the desired result of the bankruptcy reorganiza-

fjgn, with a possible increase in federal income tax liabi-
ity.

ACC section .524 specifies the Tiling procedure for any
amendments to the articles accomplished by bankruptcy reor-
ganization under ACC Section .522. Section .526 provides for
the effectiveness of the amendments upon the issuance of a
certificate of amendment by the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.08 is functionally identical to ACC Section .522 — _526.
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in a single, and far simpler step.

Section .542 DISPARATE TREATMENT OF SHARES OF THE SAME CLASS OR
SERIES PROHIBITED: EXCEPTIONS

ORIGIN: ACC Section .542 is predicated upon, but not adapted
from GCL Section 1101, and is unprecedented in Alaska law.

SUMMARY OF COVERAGE: ACC Section .542 establishes a legal
presumption against treating the holders of shares of the
same class or series in any plan for an organic change In a
different manner. A major question much litigated In the
last decade i1s whether organic changes may be used to elimi-
nate certain shareholders by forcing them to accept cash or
non voting stock for their shares while other holders of
identical stock receive voting shares in the surviving cor-
poration. ACC Section .542 resolves this issue for Alaska 1iIn
a manner that comports with Delaware and California decision-
al  law. The Tfiduciary duties of majority or controlling
shareholders are recognized in Section .542(a).- Section
542(b) recognizes that disparate treatment may be necessary
to preserve a Subchapter S election under the Internal Reve-
nue Code. Disparate treatment may also be necessary for
other sound business reasons, but the proponents of the plan
have the burden to prove it is consistent with Tfiduciary
duties owed to all the shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The official
comment to the RMBCA (11-4, 5) makes it clear that the fram-
ers of that statute did not resolve this basic question. Any
state which chooses to follow this recommendation will con-
demn to totally unstructured litigation all participants in
any organic change which is challenged for its discriminatory
treatment of shareholders. Under ACC Section .542 the pre-
sumption is against discriminatory treatment unless it can be
justified on the predicate of "some corporate business reason,
as opposed to the personal goals of dominant shareholders.

Section .544 NOTICE TO AND APPROVAL BY SHAREHOLDERS

ORIGIN: ACC Section .544 is a modified version of new Sec-
tion 75 of the MBCA, and has been extended to treat share ex-
change iIn a <ner identical to merger or consolidation.

SUMMARY OF COVERAGE: This section mandates the steps neces-
sary to seek the approval of shareholders of each corporation
participating in a merger, consolidation, or share exchange.
Written notice stating that one of the purposes of the meet-
ing Is to consider the proposed organic change, a copy of the
plan for such change, and the text of the ACC provisions on
the rights of dissenting shareholders must be given to each
shareholder 1irrespective of voting rights.



COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.03 fTollows ACC Section .544 in requiring notice to share-
holders which specifies that an organic change is to be pro-
posed by the board and accompanied by a summary of the plan.
This notice 1is statutorily deficient unless it also includes
notice of dissenter «s rights. However, unlike ACC Section
.544 which express this important obligation in the provision
entitled '"notice to and approval by shareholders™, the RMBCA
command that there be notice of dissenterls rights is found
in Section 13.20(a).

Section .546 MANNER OF APPROVAL BY SHAREHOLDERS

ORIGIN: ACC Section .546 is premised upon new Section 73 of
the MBCA, with a modification to retain the two-thirds voting
requirement found in AS 10.05.390. The only change worked by
Section .546 pertains to the inclusion of share exchanges.

SUMMARY OF COVERAGE: ACC Section -546 enfranchises all
shares of every class or series of each constituent corpora-
tion to an organic change. The plan prepared by the board
and noticed to the shareholders 1is ™"approved'™ upon receiving
the affirmative vote of an absolute two-thirds majority of
all outstanding shares. IT the articles of any of the par-
ticipating corporations provide for class voting on plans for
organic change, then in addition to the two-thirds voting re-
quirement for approval by the outstanding shares, there 1is
also a two-thirds affirmative vote requirement Tfor that
class. ITf the articles do not provide for class voting, but
the plan for organic change contains provisions which, had
they been proposed as amendments to the articles, would have
required the affirmative vote of a class, then class voting
IS required under Section .546.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.03 differs radically from both existing and proposed

Alaska law. Unless a greater number 1is required by the ar-
ticles, a plan of merger or share exchange 1is approved by the
holders of a simple majority of the shares. RMBCA Section
11.03 does not enfranchise all shares regardless of the
presence or absence of voting rights under the articles. It
does recognize class voting in a manner not unlike ACC Sec-
tion .576. In a departure from the 1977 position of the
Model Act (Section 73) and the laws of those states which
currently accord with that section, the recommended content

of RMBCA Section 11.03(g) would create certain circumstances
in which mergers and share exchanges can be effected without
shareholder approval. As explained in the official comment
(11-15), "shareholders® votes should be required only if the
transaction fundamentally alters the character of the enter-
prise or substantially reduces the shareholders®™ participa-
tion in voting or profit distribution.”™ Unfortunately, RMBCA
Section 11.03(g) pays no attention at all to the basic eco-
nomic pursuit of the corporate entity before and after the



organic change. So long as the number of outstanding shares
is not changed plus or minus 20%, shareholders who had in-
vested in a corporation historically tied to the fishing in-
dustry could find themselves tied to the fate and fortune of
a hulla hoop concern. They would never have been consulted,
their approval would not have been required, and they would
have no dissenter®s rights!

Section .548 ABANDONMENT OF PLAN OF MERGER, CONSOLIDATION, OR
EXCHANGE

ORIGIN: ACC Section .548 is taken from MBCA Section 15, and
reflects without change the content of AS 10.05.595, save for
the inclusion of share exchange.

SUMMARY OF COVERAGE: This section provides that, notwith-
standing approval by the shareholders, the plan may Tail
without further action if any condition precedent or concur-
rent is not satisfiedpr If any condition subsequent is
triggered.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.05H) accords with ACC Section .548.
Section .550 ARTICLES OF MERGER, CONSOLIDATION, OR EXCHANGE

Section .552 FILING OF ARTICLES OF MERGER, CONSOLIDATION, OR EX-

CHANGE
ORIGIN: ACC Sections .550 and .552 are predicated upon new
Section 74 of the MBCA. Section .550 changes AS 10.05.596 by
the inclusion of share exchanges. Section .552 technically

restates AS 10.05.402 to reflect the uniform processing pro-
cedures fTound in ACC Section 910.
»1

SUMMARY OF COVERAGE: These sections establish the formal re-

quirements necessary to reflect the combination. Section
.550 provides that each constituent corporation must execute
a set of recombination articles, including the mechanics of
the shareholder vote. Section .552 directs that a duplicate
copy of the recombinate articles be delivered to the commis-
sioner .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.05 is functionally identical 1identical to ACC Section .552

Section .554 MERGER OF SUBSIDIARY CORPORATION
Section .556 PROCEDURE FOR MERGER OF SUBSIDIARY CORPORATION

Section .558 FILING OF ARTICLES OF MERGER OF SUBSIDIARY CORPORA-
TION
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ORIGIN: ACC Section .554 is taken from MBCA Section 75, and
has no precedent in Alaska law.

ACC Section .556 is taken from MBCA Section 75, with a
modification to create a presumption against disparate treat-
ment of the shares.

ACC Section .558 is taken from MBCA Sectio 75.

SUMMARY OF COVERAGE: This section authorizes a merger be-
tween a parent and a subsidiary whenever at least 90 percent
of all outstanding shares of each and every class are owned
by the parent corporation.

ACC Section .556 places the power to propose and imple-
ment a merger of the subsidiary iIn the board of the parent.
No shareholder approval is required. Disparate treatment of
shares must pass muster under ACC Section .542.

ACC Section .558 continues the uniform filing proce-
dures established in ACC Section .910.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

11.04 1is functionally identical to ACC Sections .554, 556 and
.558 in the treatment of ™"short form mergers”™ between a
parent and a 90% owned subsidiary. It does not, however,

contain the ACC Section .556(a )(2)"s language creating the
presumption of non-discriminatory treatment of all shares of
the subsidiary.

Section .560 EFFECT OF MERGER, CONSOLIDATION, OR EXCHANGE

ORIGIN: ACC Section .560 is predicated upon revised MBCA
Section 76. The provision for an optional delayed effective
date, the inclusion of share exchanges, and the elimination
of net surplus reflect the changes made to /IS 10.05.405.

SUMMARY OF COVERAGE: ACC Section .560 governs the date, cir-
cumstances when an organic change becomes effective. It is a
sufficient authority for the succession by the surviving or
resulting corporation to all of the rights and liabilities of
the constituent corporations. To the extent that the recom-
bination articles purport to amend the articles of iIncorpora-
tion, such change 1is given effect. Finally, ACC Section
.560(c) determines the fTate of all shares of the constituent
corpsrations which are to be converted or exchanged. The
ownership claims and interests of shareholders in the con-
stituent corporations are defined subject to any rights which
may be asserted by a dissenting shareholder under ACC Section
.574.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.06 1is functionally identical to ACC Section .560 except
for 1ts Tailure to spell out the consequences of a consolida-
tion in which constituent corporations A and B emerge as
resulting corporation C.



Section .562 MERGER, CONSOLIDATION, OR EXCHANGE OF SHARES BE-
TWEEN DOMESTIC AND FOREIGN CORPORATIONS

ORIGIN: ACC Section .562 is predicated upon new Section 77
of the MBCA, and replaces AS 10.05.408, .411, and .414. The
inclusion of share exchange is unprecedented.

SUMMARY OF COVERAGE: ACC Section .562 removes potential con-

e flicts of laws when domestic and foreign corporations undergo
organic change. This section provides that if the surviving
or resulting corporation is foreign, it must as a condition
of merging with a domestic corporation agree to service of
process in Alaska, and to pay promptly all dissenting share-
holders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.07 is fTunctionally identical to ACC Section .562 except
that the substantive law referenced and made applicable to
the surviving foreign corporation differs as noted above.

Section .564 REORGANIZATION: DISCLOSURE OF ALIEN AFFILIATES

ORIGIN: ACC Section .564 “reflects the content of AS
10.05.250, as amended iIn 1980.

SUMMARY OF COVERAGE: This section requires the disclosure of
alien affiliates and the percentage of their outstanding
shares iIn any corporation organized under this Chapter.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA is
indifferent to the status of alien affiliates.

Section .566 SALE OF ASSETS IN REGULAR COURSE OF BUSINESS;
MORTGAGE OR PLEDGE OF" ASSETS

ORIGIN: ACC Section _566 :is predicated on the 1962 version
of Section 78 of the MBCA, and modifies the content of 45
10.05.455.

SUMMARY OF COVERAGE: The proposed Alaska Corporations Code
distinguishes between a sale of assets iIn the normal course
of business (such as a sale of all inventory) and a sale of
all or substantially all assets not in the regular course of
business. Shareholder approval is necessary for the latter
on the theory that, like a merger or share exchange, It rep-
resents another TfTundamental change.

ACC Section .566 is concerned with the sale, lease, ex-
change, or other disposition of all or substantially all of
the property and assets of the corporation in the usual and
regular course of its business. The power to effectuate such
a transaction resides with the board; it does not require
shareholder approval. A mortgage or pledge of these assets



may be made under similar authority 1irrespective of whether
or not it is in the regular course of business. This last
provision would change existing Alaska law which required
shareholder approval of such mortgages or pledges of cor-
porate property.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
12.01 is functionally identical to ACC Section .556 and would
also change existing Alaska law by not requiring shareholder
approval for any pledge or mortgage of corporate assets.

Section .568 SALE OF ASSETS NOT IN REGULAR COURSE OF BUSINESS
Section .570 APPROVAL OF TRANSACTION BY SHAREHOLDERS
Section .572 ABANDONMENT OF TRANSACTION BY BOARD

ORIGIN: ACC Section .568 is predicated upon MBCA Section 79.
45 10.05.458 is modified to eliminate a mortgage or pledge of
all or substantially all assets (now covered under Section
-566) . This section differs from the Model Act by requiring
shareholder notice also to include a copy of the ACC Sections
on the rights of dissenting shareholders.

ACC Section .570(a) is predicated upon MBCA Section
79(c), and preserves the two-thirds voting requirement of 45
10.05.441. Section .570(b) 1is new.

ACC Section .572 is predicated upon MBCA Section 79(d),
and reflects without change AS 10.05.444.

SUMMARY OF COVERAGE: ACC Section .568 treats the sale,
lease, exchange, or other disposition of all or substantially
all of the assets of a corporation as the equivalent of an
organic change if not made iIn the usual course of business.
When not in the regular course of business, written notice of
the proposed disposition of assets and a copy of the ACC
provisions on dissenters®™ rights must be given to all share-
holders regardless of voting rights

The proposal for the sale of all or substantially all
of the assetsis approved by the affirmative vote of two-

thirds of all outstanding shares, with all shares being
enfranchised regardless of restrictions or limitations in the
articles. Class voting is recognized. Section .572(b) re-

quires the extraordinary absolute 90 percent approval by out-
standing shares (with all shares franchised) when the buyer
is in control of or under the control of the seller.

This section permits the board, in its discretion, to
abandon a section .568 transaction notwithstanding its ap-
proval by the shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

12.02 accords with ACC Sections .568 — _.572 in treating the
sale, lease or exchange of all or s. bstantially all corporate
property other than in the usual d regular course of busi-

ness as an organic change. The posal must originate with



the board and cannot be effectuated without shareholder ap-
proval. Unlike existing and proposed Alaska law, the RMBCA
requires only majority approval. The official comment makes
it clear that class voting can be had in appropriate cir-
cumstances even though the section is silent on the question.
The official comment also warns of the existence of dis-
senter’s rights, a topic upon which RMBCA Section 12.02 is
also silent. By contrast,the ACC gathers all of these impor-
tant provisions into the three related sections rather than
scattering them across a lengthy code.

Section .57A RIGHT OF SHAREHOLDERS TO DISSENT

ORIGIN: ACC Section .57A is predicated upon MBCA section 80,
with alterations to allow dissenters®™ rights for shareholders

in corporations party to a share exchange. This section con-
solidates AS 10.05.417 through .452 and AS 10.05.447. through
.462.

SUMMARY OF COVERAGE: ACC Section .574 provides that a share-
holder who has dissented from an organic change has a right
to have the corporation purchase her shares at "fair valua-
tion." Section .574(b) changes Alaska law by recognizing
that a shareholder need not dissent with respect to all of
her shares. Section .574(c) changes Alaska law by denying
dissenters”® rights in the case of a "short form"” merger (Sec-
tion .556). There is an additional change by the presumptive
denial of dissenters” rights for holders of shares traded on
a national securities exchange on the record date fixed for
ascertaining the shares entitled to vote on the organic
change.

ACC Sections .576 through .586 establish the criteria
for perfecting dissenter”s rights, withdrawal of a demand,
notice, payment for shares, action to determine value of
shares upon Tailure to agree, presentation of and status of
shares reacquired by the corporation. Aside from the right
to litigate the regularity of any organic change, or to chal-
lenge any disparate treatment of shares (Section .542), the
right to claim the status of a dissenter is intended to be
the exclusive remedy a.vailable to shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.02 parallels ACC Section .574 iIn recognizing the right of
shareholders to dissent in the case of an organic change, 1iIn-
cluding the sale of all or substantially all of the corporate
property other than iIn the usual and regular course of busi-
ness. However, RMBCA Section 15.02(a )(4) goes beyond exist-
ing or proposed Alaska law, or the prior content of MBCA Sec-
tion 80, in creating dissenter®s rights in the event the cor-
poration amends its articles to impair the shareholder®s
preemptive, redemption, or voting rights. The final draft of
the RMBCA has added yet another circumstance in which dis-
senter®s rights are recognized. It would allow a shareholder
to dissent to an amendment which would reduce her shares to a
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fraction of a share if the fractional share could be acquired
for cash under Section 6.04.

The Model Act exception, reflected 1iIn ACC Section
.574(d), which denies preemptive rights if the securities
were readily marketable on a national exchange is not carried
over into RMBCA Section 13.02.

Section .576 RIGHTS OF DISSENTING SHAREHOLDERS: WITHDRAWAL OF
DEMAND

ORIGIN: ACC Section .576 is predicated upon MBCA Section 81.
The provisions which explicitly determine the impact upon the
status of the dissenting shareholder, the restoration of full
shareholder status, and the exclusion of price movement in
anticipation of the organic change are new to Alaska law.

SUMMARY OF COVERAGE: ACC Section .576 mandates a three-step
procedure for the perfection of the status of a "dissenter.”
First, the shareholder must file a written objection to the
plan; second, the shareholder must not vote in favor of the
proposal; and third, within ten days after the \vote, the
shareholder who complies with steps one and two must make a
written demand upon the corporation to be paid the ‘'fair
valuation”™ of his shares. Absent a written waiver by the
corporation, a shareholder who fails to make a written demand
within the time limitations set forth in this section shall
be bound by the terms of the organic change.

Once a shareholder has complied with these three steps,
he 1loses the right to vote and other shareholder rights.
Section .576 provides for the restoration of these rights if
the shareholder withdraws his demand for dissenters®™ rights
(which withdrawal requires the consent of the corporation),
or 1f the corporation rescinds, abandons, or otherwise is
disabled from carrying through with the organic change.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
13.20 mirrors the first two steps outlined in ACC Section
.576 for the asserting of a dissenter® rights. The third
step, a written demand upon the corporation to be paid for
the affected shares is TfTound under RMBCA Section 13.23.

Section .578 NOTICE TO DISSENTING SHAREHOLDER
ORIGIN: ACC Section .578 is predicated upon MBCA Section 81.

SUMMARY OF COVERAGE: This section requires that the surviv-
ing corporation make the fTirst move by making a written offer
to each dissenting shareholder which includes a copy of a
recent Tfinancial statement. These provisions are not found
in AS 10.05.420 and .450.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section



13.22 requiring that the corporation notify shareholders of
their rights to dissent and the means of exercising that
right are covered by provisions of the ACC which require that
this information be supplied to shareholders at the time the
organic change is submitted for shareholder approval. The
duty of the surviving or resulting corporation is set forth
in ACC Section .578. RMBCA Section 13.25 requires that the
corporation tender what it estimates to be the fair value of
the shares accompanied by a current balance sheet. By con-
trast, ACC Section .578 requires that the corporation make a
written offer to purchase the shares at a price considered to
be their fair value.

Section .580 PAYMENT TO DISSENTING SHAREHOLDER AFTER AGREEMENT
ON VALUE OF SHARES

ORIGIN: ACC Section .580 is predicated upon MBCA Section 81,
and reflects without change AS 10.05.423 and .453.

SUMMARY OF COVERAGE: ACC Section .580 provides for a thirty
day period during which the dissenting shareholder and the
corporation have to reach an agreement on the fair valuation

of the dissenter®s shares. IT agreement 1is reached within 30
days, the price 1iIs to be paid and the shares surrendered
within 90 days. IT no agreement is reached, recourse must be

had through ACC Section 582.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
13.28 addresses the options of a shareholder dissatisfied
with the amount tendered by the corporation under Section

13.25. Within 30 days she must notify the corporation 1in
writing of the amount of money she will accept for the shares
and make demand for that sum. IT no demand is made within

this period the right to contest the fair value as determined
by the corporation is deemed waived.

Section .582 ACTION TO DETERMINE VALUE OF SHARES UPON FAILURE TO
AGREE

ORIGIN: ACC Section .582 i1s taken from MBCA Section 81, and
replaces 45 10.05.426 and .456.

SUMMARY OF COVERAGE: IT a dissenting shareholder and the
corporation do not reach an agreement as to the fair valua-
tion of the dissenter”™s shares, Section .582 directs that the
corporation invoke the jurisdiction of a superior court to

judicially determine the fair value. All dissenters are to
be joined in this action. Section .582(b) provides for an
award of interest. Section .582(c) vests the court with

broad discretion respecting litigation costs and expenses,
excluding attorneysl fees.

COMPARISON®" WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
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13.30 parallels ACC Section .582. However, if the corpora-
tion does not fTile for a judicial determination of fair value
within the time proscribed, it 1s automatically obligated to
pay the shareholder the amount demanded. The strategy of the
ACC for coping with this eventuality iIs to grant to any dis-
senting shareholder the right to commence the judicial pro-
ceeding ana then bind all shareholders to that single deter-
mination by assertion of quasi-in rem jurisdiction of the su-
perior court.

RMBCA Section 13.31 parallels ACC Section .582(c) per-
mitting the court to assess the costs associated with the

determination of TfTair value. There 1s one important dif-
ference, the RMBCA would permit this award to include an as-
sessment of counsel fees. The ACC would not.

Section .584 PRESENTATION OF DISSENTERS” SHARES TO CORPORATION

ORIGIN: ACC Section .584 has no counterpart in Alaska law.
It 1s predicated upon Section 1320 of the GCL.

SUMMARY OF COVERAGE: This section provides that the corpora-
tion may demand the physical production of the dissentersl
share certificates within twenty days from the perfection of
their status (Section .576), so that the corporation may con-
firm 1its potential liability. Failure of a dissenter to
comply terminates all his dissenters®™ rights. ACC Section
.584 also restricts the transferability of shares for which a
demand for payment has been made.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
13.22(b) gives the corporation obliged to honor an assertion
of dissenter®s rights the authority to stipulate when and

where the certificates must be deposited. The obligation on
the part of the shareholder to deposit the shares is created
by RMBCA Section 13.23(a)- RMBCA Section 13.24 recognizes

the right of the corporation to restrict the transfer rights
of shares from the date of demand for their payment until the
proposed corporate action iIs effectuated.

Section .586 STATUS OF SHARES ACQUIRED FROM DISSENTING
SHAREHOLDERS

ORIGIN: ACC Section .586 is -predicated upon MBCA Section 81,
and consolidates AS 10.05.429 and .462, with the substituted
reference to "reacquired" for "treasury"' shares.

SUMMARY OF COVERAGE: ACC Section .586 establishes that
shares purchased from dissenters may be used by the surviving
corporation as reacquired shares, except that iIn the case of
merger or consolidation, they may be held and disposed of as
the plan may otherwise provide.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: It would ap-



pear that the RMBCA has fTailed to include a provision com-
parable to former MBCA Section 81.
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ARTICLE 9. DISSOLUTION

Section .605 VOLUNTARY DISSOLUTION BY VOTE, WRITTEN CONSENT OF

SHARES, OR ELECTION OF THE BOARD

ORIGIN: Dissolution is to a corporate entity what death 1is
to a natural person. As with the provisions respecting the
articles and bylaws, amendments and organic change, the pro-

tection of the interests of shareholders and creditors and
the imposition of duties of care and loyalty upon directors
and officers are addressed iIn the ACC provisions governing

dissolution. Article 9 carefully distinguishes between
two Tfact patterns which are united only in the conclusion
that the corporation ceases to exist. The distinction is

predicated upon whether the decision to dissolve is that of a
majority of the shareholders, or whether that result is in-
flicted wupon the corporation by judicial decree because of
the valid contention of a minority of shareholders or the
commissioner that the continued existence of the corporate
entity is intolerable. ITf majority consent is the key, the
dissolution 1is said to be "voluntary.” |If the life of the
corporation is to be taken as a consequence of gross abuse of
the minority or persistent and serious TfTlaunting of the
state"s regulation, then corporate termination is "involun-
tary .

The ACC provisions on voluntary dissolution reflect
substantial modification of prior Alaska law and follow the
format and content of the California General Corporation Law.
However, the California model proved unacceptable as a basis
for most of the provisions respecting involuntary dissolution
where the decision was made to pattern the proposed code
after the Model Business Corporation Act and historic Alaska
statutes. Notwithstanding, certain innovations from the GCL
have been engrafted onto the involuntary provisions and are
noted in the official comments to the specific sections.

ACC Section .605 is an adapted version of GCL Section
1900, and a consolidation of AS 10. 05. 465, 474, and .477.
This section differs from Alaska law insofar as it curtails
the role of the board in initiating and approving a plan of
voluntary dissolution.

SUMMARY OF COVERAGE: ACC Section .605 places the decision to
voluntarily dissolve a functioning corporation with the
shareholders. Under the ACC, the board of directors 1iIs given
no role in either proposing or passing upon the decision to
voluntarily dissolve. Thus, the shareholders initiate the
proposal, and must cast at least a two-thirds affirmative
vote of the shares in order to approve the plan. Alterna-
tively, unanimous written consent of the franchised shares
will eliminate the need for a noticed meeting. Three excep-
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tions, where the board does possess the power to volun®:arily
dissolve, are: (1) where the corporation has been adjudged
bankrupt, (2) the corporation has no assets and a history of
having transacted no business for the preceding five years,
or 17) where the corporation is still-born having issued no
shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA also
distinguishes between voluntary and what is termed “judicial

. dissolution.”™ A third category, "administrative dissolution”
is a specie of involuntary dissolution worked by the state as
a consequence of corporate fTailure to comply with applicable
law. The ACC classifies such administrative procedures as a
specie of involuntary dissolution. Aside from this Dbasic
similarity, there are distinctions between the two codes
which will be detailed in the following section by section
analysis.

RMBCA Section 14.02 differs significantly from the ACC
Section .605/California philosophy on voluntary dissolution.
Under the RMBCA the shareholders have the power to iInitiate
and effectuate the decision to voluntarily dissolve only if

they can act unanimously under Section 7.04. In all other
instances they must depend upon the board of directors to in-
itiate a proposal to voluntarily dissolve the entity. In the

absence of a provision iIn the articles requiring a greater
vote, the board®s proposal 1is approveo if ratified by a
majority of the shares.

RMBCA Section 14.01 makes the initial board or 1incor-
porators competent to dissolve a corporation which i1s still
born having neither issued shares nor transacted business.

Section .608 CERTIFICATE OF ELECTION: CONTENTS, SIGNING,
VERIFICATION AND FILING

ORIGIN: ACC Section .608 derives from GCL Section 1901, and
consolidates AS 10. 05.468, 474, .480, and .483 (MBCA Sec-
tions 82(b), 83(b), 84(b), and 85).

SUMMARY OF COVERAGE: ACC Section .608 imposes upon the cor-
poration the requirement that it file with the commissioner a
certificate of election to dissolve, the content of which is
specified. This section works only minor changes 1in the
signing ,verifying, and filing procedures as found in curren®
Alaska law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.03 is substantially in accord with ACC Section .608 sub-
stituting the term "articles of dissolution” for the ‘'cer-

tificate of dissolution.”

Section .610 CERTIFICATE OF REVOCATION OF ELECTION: CONTENTS,
mSIGNING, VERIFICATION, AND FILING



Section ,613 EFFECT OF CERTIFICATE OF REVOCATION OF ELECTION

ORIGIN: ACC Section .610 i1s an adapted version of GCL 1902,
which consolicates MBCA Sections 88,89, and 90, and AS
10.05.492 through .504.

ACC Section .613 i1s substantially a reenactment of AS
10.05.507, based upon MBCA Section 91.

SUMMARY OF COVERAGE: ACC Section .610 permits a corporation
to revoke an election to wind up and dissolve prior to the
distribution of any assets, and upon approval of the same
power as made the initial decision to voluntarily dissolve.
The provision that no assets be distributed prior to revoca-
tion of election to dissolve i1s the most 1iImportant change
wrought by Section .610, and is crucial in protecting the iIn-
terests of creditors and senior shares as provided in ACC
Sections .358 through .365. The contents and procedure for
filing a certificate of revocation of election are specified.
Effectiveness of the certificate of revocation of elec-
tion is contingent upon inspection, Ffiling, and return of a
duplicate original by the commissioner. Until that time, the
corporation is deemed to be in the process of dissolution.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.04 also permits a corporation to revoke the decision to
dissolve by the same authority who made the initial decision
to dissolve. The California and ACC condition that there
have been no distribution of corporate assets under the
aborted plan to dissolve is, unfortunately, not reflected 1in
Section 14.04. Instead, it merely requires that the election
to revoke the dissolution occur within 120 days of the date
on which articles had been delivered to the secretary of
state. The consequence of an effective revocation of the
dissolution election under RMBCA Section 14.04(d) and (e) 1is
identical to ACC Section .613.

Section .615 COMMENCEMENT AND CONDUCT OF VOLUNTARY PROCEEDINGS
FOR WINDING UP; CESSATION OF BUSINESS; NOTICE

ORIGIN: ACC Section .615 is adapted from GCL Section 1903,
and replaces AS 10.05.486 and .489(1) (MBCA Sections 86 and
87). The express provisions for board powers during winding

up and the limited circumstances iIn which the corporation may
continue normal business activities during winding up are new
to Alaska law.

SUMMARY OF COVERAGE: Under ACC Section .615, "dissolution»
is the decision to terminate the corporate existence. The
actual steps which effectuate that decision are termed "wind-
ing up". Those steps begin and become obligatory upon elect-
ing to dissolve. In an important break with older statutes,
winding up (the marshalling of all corporate assets, payment
of all creditors and distribution of any net assets to share-
holders) is not vested in court appointed receivers, but is



the responsibility of the board of directors.

A decision to dissolve the entity dramatically affects
the real authority of the board. No longer may it continue
pursuit of the original corporate business or purpose(s).
instead, it is to wind up the corporate affairs, Tile the ar-
ticles of dissolution (ACC Section .620) and in so doing ter-

minate the corporate existence (ACC Section .625). It 1s the
goal of the statute that voluntary dissolution can, and typi-
cally will, be accomplished without the expense and 1i1ncon-

venience of judicial intervention by the elected representa-
tives of the shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 14.05 is func-
tionally i1dentical to ACC Section .615.

Section .618 JUDICIAL SUPERVISION OF WINDING UP; PETITION AND
NOTICE; ORDER PROTECTING SHAREHOLDERS AND CREDITORS

ORIGIN: ACC Section .618 is an adapted version of GCL Sec-
tion 1904, broadening the coverage of AS 10.05.489(3) (which
was based upon MBCA Section 87).

SUMMARY OF COVERAGE: ACC Section .618 creates standing 1iIn
the corporation, a Tive percent shareholder(s), or three or
more creditors to petition the superior court to assume
jurisdiction over the winding up of the corporation which has
elected to voluntarily dissolve. The assumption of jurisdic-
tion 1s discretionary with the court. The standing in the
shareholders and creditors is new to Alaska law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.30(4) attains only one of the prudential safeguards
achieved by ACC Section .618. Under Section 14.30(4) the
corporation 1is given standing to have its voluntary dissolu-
tion continued under court supervision. The official comment
(14-38) explains that such a step may be ™appropriate to per-
mit the orderly liquidation of the corporate assets and to
protect the corporation from a multitude of creditorsl suits
or suits by dissatisfied shareholders. Unfortunately, those
creditors and shareholders are given no standing to invoke
suck a petition, a standing which is recognized under ACC
Section .618.

Section .620 ARTICLES OF DISSOLUTION:  CONTENT
Section. 623 FILING OF ARTICLES OF DISSOLUTION

Section .625 EFFECT OF CERTIFICATE OF DISSOLUTION

ORIGIN: ACC Section .620 is taken from GCL Section 1905, and
replaces AS 10.05.510, which *as modeled after MBCA Section

92.
ACC Sections .623 and .625 are reenactments of AS
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10.05.513 and .516, based upon MBCA Section .93.

SUMMARY OF COVERAGE: Upon completion of the winding up
process, a corporation is to fTile articles of dissolution,
whose content and Tfiling procedure are specified.

ACC Sections .623 and .625 establish a procedure where-
by the articles are fTiled, processed by the commissioner, and
a certificate of dissolution is issued. The issuance of the
certificate terminates the existence of the corporation ex-
cept for certain purposes.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-
tains no comparable coverage. The official comment to RMBCA
Section 14.03 (14-9) makes it clear that the Varticles of
dissolution™ are comparable to the ACC’s certificate of dis-
solution and merely stipulate the procedure whereby the deci-
sion to voluntarily dissolve was achieved. The continuation
of the corporate existence after dissolution is thought by
the framers of the tentative draft a sufficient protection
for corporate creditors and holders of shares with a liquida-

tion preference. Such a notion was rejected in California
and it 1is with the California precedent that the ACC 1is
aligned.

Section .628 INVOLUNTARY DISSOLUTION BY VERIFIED COMPLAINT;

FILING; INTERVENTION BY SHAREHOLDER OR CREDITOR

ORIGIN: ACC Section .628 1i1s predicated upon GCL Section
1800, with the deletion of 1800(d). It replaces /IS 10.05.540
through .543, which was based upon MBCA Section 97. Section
.628(b ), ), (3), and (4) reenact comparable provisions
of AS 10.05.540(1), (@), and (3). Section .628(b)(5) i1s new
and designed to provide relief In what are, fundamentally,
incorporated partnerships. Section .628(b )(6) is also new
and in combination with subsection (a)(3), permits any share-
holder to dissolve a corporation whose terms has expired.
Section .628(c) replaces /IS 10.05.552. Prior law specified
that the Joinder of shareholders was not necessary; this
principle 1is implicit in subsection (c) which grants to any
shareholder a right of intervention.

SUMMARY OF COVERAGE: ACC Section .628 envisions involuntary
dissolution as an adversarial process conducted before a
trial court. Section .628(a) provides that a verified com-
plaint may be filed In the superior court by one-half or more
of the directors then in office, a shareholder(s) holding
shares representing not less than one-third of the common
shares, any shareholder if the ground for dissolution is ex-
piration of the period of time for which the corporation was
formed, or any person expressly authorized to do so in the
articles.

The grounds for involuntary dissolution are specified
in Section .628(b). The use of involuntary dissolution to
resoiv"e deadlocks at either the director or shareholder level
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is evident iIn Section .628(b)(2) and (3). However, 1in addi-
tion to deadlock, there must be a serious threat to the busi-
ness or property of the corporate entity. With respect to
shareholder deadlock, there must be the further element of a
history of futile effort to resolve the iImpasse.

Section .628(b)(4) sets a specific standard for in-
voluntary dissolution predicated upon the conduct of those iIn
control of the entity. In essence, their pattern of behavior
must have risen to such a damaging level as to make their
continued exercise of the prerogatives of corporate existence
obnoxious to both the minority shareholders and the state.
IT the corporation is held beneficially by 35 or fewer per-
sons of record, Section .628(b)(5) sets a protection of the
rights of the complaining shareholder(s) as a further ground
for involuntary dissolution. Finally, under Section .628(d)
the definition of shareholder is expanded to 1include those
who hold beneficial interests in shares committed to a voting
trust under ACC Section .425.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.30(b) is similar to ACC Section .628(b) 1in enumerating
grounds for involuntary dissolution. However, the standing
is limited to a shareholder. By contrast, ACC Section
.628(a) would grant standing to one half or more of the
directors then iIn office, a shareholder(s) holding one-third
or more of the voting power, and any other person authorized
in the articles. The grounds include deadlock at either the
shareholder or director level and, like ACC Section .628, re-
quire an allegation of a threat to the corporate business and

affairs. Oppression, fraud, or illegal conduct by those in
control of the corporation is also recognized as a ground for
seeking involuntary dissolution. Unfairness toward share-
holders is not an enumerated ground and, in another dif-

ference from ACC Section .628, there is no ground for utiliz-
ing involuntary dissolution proceedings to protect the iInter-
ests of complaining shareholders in a closely held entity.

RMBCA Section 14.30(3) grants to a creditor standing to
seek i1nvoluntary dissolution if her claim has been reduced to
judgment and the corporation is insolvent. ACC Section .628
does not permit creditors to commence the involuntary dis-
solution proceeding but would permit a creditor or share-
holder to intervene for reasons deemed satisfactory by the
trial court.

Section .630 AVOIDING DISSOLUTION BY VERIFIED COMPLAINT;
PURCHASE OF PLAINTIFF"S SHARES; DETERMINATION OF
FAIR VALUE; STAY; APPRAISAL; AWARD; APPEAL;

ORIGIN: ACC Section .630 i1s a modified version of GCL Sec-
tion 2000, and is unprecedented in Alaska law.

SUMMARY OF COVERAGE: The proposed code recognizes that the
involuntary dissolution of a corporation is a step attended
by serious immediate and general social consequences. in



addition to terminating the corporation as an investment
vehicle for i1ts beneficial owners, it is eliminated as an
employer, competitor and vehicle for distributing goods or
services in the market place. Each of these employee and
consumer interests make alternativesto dissolution desir-
able. To accommodate these interests ACC Section .630 estab-
lishes two circumstances in whichthe continued corporate ex-
istence may be preserved while atthe same timerelieving the
plight of the plaintiffs who sought involuntary dissolution.
First, the corporation may avoid the dissolution by purchas-
ing for cash at fair value the shares owned by the plaintiffs
(subject to any contrary provision in the articles). IT the
corporation elects not to purchase plaintiffs®™ shares, hold-
ers of 50 percent or more of the voting power may do so.
Fair valuation i1s determined on the basis of the liquidation
value.

Section .630(b) provides for situations when agreement
as to fair value cannot be reached between the purchasing
party and the selling party. Upon application to the court
and the posting of security for expenses, the court will stay
the dissolution proceedings and ascertain the fair value of

the shares. Section .630(c) states the procedures which the
court and court appointed appraisers shall follow in ascer-
taining the fTair value of the shares. The court 1is directed

to include in its order an alternative decree for the winding
up and dissolution of the corporation should the purchasing
party fail to pay the amount determined by the appraisers.
If the purchasing party wishes to appeal the appraisal, Sec-
tion .630(d) requires that the purchasing party Tfirst pay the
appraised value to the moving (selling) party.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Unfortunately
for the public iInterest, the RMBCA contains no contingencies
for saving the corporate existence once proceedings for judi-
cial dissolution have been commenced.

Section .633 INVOLUNTARY DISSOLUTION BY THE COMMISSIONER:
GROUNDS, PROCEDURE, REINSTATEMENT

ORIGIN: ACC Section .633 is a reenactment of AS 10.05.519
with substantial amendments. It continues the provisions of
AS 10.05.519 which modified MBCA Section 94 to substitute in-
voluntary dissolution by administrative process for judicial
proceedings inaugurated by the Attorney General. However,
the provisions respecting due process rights of the corpora-
tion (administrative hearing and trial de novo) are new to
Alaska law. AS 10.05.519(h) has been severed from this sec-
tion and 1is treated in ACC Section .635.

SUMMARY OF COVERAGE: ACC Section .633 creates discretion in
the commissioner to effect an involuntary dissolution by ad-
ministrative action for specified grounds, subject to an ap-
peal to the superior court. This section provides fTor notice
to be sent to the corporation, and affords the corporation an
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opportunity to correct the neglect, omission, delinquency, or
noncompliance, or, to request an administrative hearing. The
ACC attempts to give the targeted corporation liberal due
process in these administrative proceedings. Thus before the
decision to administratively dissolve can be carried iInto ef-
fect, the corporation must be accorded a prior hearing to as-
certain the presence or absence of the noticed grounds. It
the commissioner continues to abide by the original decision
to involuntarily dissolve, Section .633(c) grants the cor-
poration an opportunity to appeal to a superior court where
the matter will be tried de novo. Section .633(e) establishes
a two vyear period in which a corporation dissolved by the
commissioner may be reinstated. Finally, Section .633(0)
provides for the non-gratuitous assignment of contract rights
by the dissolved corporation, and for counterclaim and set-
off to diminish liability to the assignee.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14_.20 establishes the grounds for administrative dissolution.
The list is shorter than that advanced under ACC Section .633
and ignores such Alaska interests as the failure of a control
person to comply with the requirement of appointing a regis-
tered agent; the protracted failure to fTill a vacancy on the

board; and, the failure to complete dissolution within two
years after fTiling a certificate of election to voluntarily
dissolve. Under the RMBCA administrative dissolution is ef-

fected by the secretary of state.

RMBCA Section 14.21 details procedures for administra-
tive dissolution which correspond to ACC Section .633(b).
The prior hearing and court appeal rights guaranteed iIn the
ACC are absent from the RMBCA provisions on administrative
dissolution. There is no right to a prior hearing before the
administrative official in RMBCA Section 14.21. The official
comment (14-29) asserts the remarkable premise that grounds
will rarely be controverted. Instead of a prior hearing, the
corporation must either comply with the administrative demand
for correction of the alleged ground or suffer administrative
dissolution! The immediate consequence is that it is forbid-
den to conduct business. In this state of business paraly-
sis, it may now invoke RMBCA Section 14.23 and petition the
secretary of state for reinstatement. Only if that is denied
can an appeal be taken, under RMBCA Section 14.23(b) to a
trial court. Whether a trial de novo can be claimed in that
court is left unspecified.

Section .635 COMMISSIONER®"S AUTHORITY TO BRING ACTION FOR
INVOLUNTARY DISSOLUTION; GROUNDS; RELIEF

ORIGIN: ACC Section .635 paragraphs (a)(1) and (a)(2) are
taken from AS 10.05.519, which is based upon Oregon Revised
Statutes Section 57.585 and MBCA Section 94. Paragraphs

.635(a)(3) and (a)(4) and subsection (b) are taken from GCL
Section 10.1 (a)(@), (3), and (o).
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SUMMARY OF COVERAGE: The classical 'quo warranto proceeding"
where the corporate charter is revoked for serious legal of-
fense 1is reflected iIn ACC Section .635. Following a long-
standing legislative decision, the state®s interest 1iIs guard-
ed by the Commissioner of Commerce and Economic Development
rather than the Department of Law. ACC Section .635 estab-
lishes the commissioner®™ authority to bring an action for
involuntary dissolution in the superior court upon specified
grounds. The court may order dissolution or other relief as
it considers jJust and proper, and may appoint a receiver for
the winding up or order the board to wind up the corporation
under the court"s supervision.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.30(a) defines the quo warranto powers recommended in the
tentative draft. They do not include the ground that the
corporation has seriously violated a statute regulating cor-
porations (ACC Section .635(a)(3)).- The power of a court
which has assumed jJurisdiction over such a proceeding IS con-
firmed in RMBCA Section 14.31(b) in a manner Tfunctionally
equivalent to ACC Section .635(b).

Section .638 VENUE AND PROCESS FOR COMMISSIONER®"S ACTION

ORIGIN: ACC Section .638 is a reenactment of AS 10.05.534,
which is modeled after MBCA Section 96.

SUMMARY OF COVERAGE: This section establishes the venue and
service of process rules governing suits for involuntary dis-
solution .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.31(a) covers the venue for such a proceeding which 1Is
entrusted to prosecution by the attorney general. The sta-
tute does not specify the notice requirements mandated by ACC
Section .638. -
F i
Section .640 APPOINTMENT OF PROVISIONAL DIRECTOR: DEADLOCK

ORIGIN: ACC Section .640 is predicated upon GCL Sections 308
and 1802.

SUMMARY OF COVERAGE: Where the ground for a complaint for
involuntary dissolution is a deadlock iIn the board (ACC Sec-
tion .628(b)(2)), Section .640 affords yet another oppor-
tunity to save the corporate existence. As an alternative to
dissolving the corporation, the court may appoint a provi-
sional director who is neither a shareholder nor a creditor
of the corporation. The provisional director has all the
rights and powers of a director until the deadlock is broken,
or until the director 1is removed by order of the court or by
approval of the outstanding shares. The provisional director
is exempted from secondary liability of directors under ACC
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Section .488(a).-

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.31(c) details the ancillary jurisdiction of a court before
which a tcomplaint for iInvoluntary dissolution 1is pending.
Such a court has the power to issue iInjunctions, appoint a
receiver or custodian pendente lite, take actions to preserve
the corporate assets and carry on the business of the entity
until a Tull hearing can be held. Unfortunately, none of
these powers directly or by fair inference, includes the
authority to resolve the deadlock at the board level by ap-
pointment of a provisional director.

Section .643 APPOINTMENT OF RECEIVER: APPLICATION, HEARING AND
NOTICE, SECURITY, OUALIFICATIONS, POWERS,
COMPENSATION

ORIGIN: ACC section .643(a) i1s taken from GCL Section 1803,
and is new to Alaska law. Subsection (b) is taken from MBCA
Section 99 and reflects the content of AS 10.05.576. Subsec-
tion (c) is taken from MBCA Section 98 and AS 10.05.567, with
the modification of omitting attorneys fees.

SUMMARY OF COVERAGE: ACC section .643 grants broad powers to
a court which has assumed jurisdiction over a complaint seek-
ing 1i1nvoluntary dissolution, to act upon plaintiff®s motion
for the appointment of a receiver. Unlike AS 10.05.555
through .573, and MBCA Section 98, which uses a "liquidation
receiver', the receiver under the ACC serves to preserve the
corporation and 1ts business pending a hearing on the com-
plaint for involuntary dissolution. The directors, under
court supervision, are used to handle the affairs which the
Model Act vests in the liquidating receiver.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.32 is similar to ACC Section .643. Since the RMBCA is
rather vague on the major premise that the winding up of a
corporation is normally committed to the directors, Section
14.32(a) 1is less clear than ACC Section .643 that the ap-
pointment of a cust iian should be upon the motion of some
shareholder or creditor able to convince che court that the
directors cannot be entrusted to marshall and properly apply

the corporate assets. A "receiver"” under the RMBCA terminol-
ogy does not act to manage the business and affairs of the
corporation but rather acts to liquidate its assets. Under

the ACC the term '"receiver'™ embraces both functions for one
acting under the authority of ACC Section .643.

Section .645 DECREE FOR WINDING UP AND DISSOLUTION: FURTHER
JUDICIAL RELIEF

ORIGIN: ACC Section .645 is new, and based upon GCL Section
1804. This section replaces /5 10.05.537, .546, and .549,



which were modeled upon MBCA Section 97.

SUMMARY OF COVERAGE: ACC Section .645 empowers the court
hearing a suit fTor involuntary dissolution under either ACC
Section .628 or .655 to decree a winding up and dissolution,
or, in a final effort to preserve the social 1Interestsad-
vanced by preservation of the corporate existence, Issue such
less drastic orders, decrees, and injunctions as justice and
equity may require. .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.55 covers the entry of a decree of dissolution. Unfor-
tunately, it contains no reference to the authority ofthat

court to order alternative relief aimed at the simultaneous
resolution of the alluged ground for dissolution while pre-
serving the corporate existence.

Section .648 COMMENCEMENT AND CONDUCT OF INVOLUNTARY PROCEEDINGS
FOR WINDING UP; CESSATION OF BUSINESS; NOTICE

ORIGIN: ACC Section .648 is taken from GCL 18C5, and re-
places AS 10.05.555 and .558, which were based on MBCA Sec-
tion 98.

SUMMARY OF COVERAGE: This section provides that upon entry
of a decree under Section .645, the board is to commence
winding up subject to court supervision. Regular Dbusiness
operations are to cease, except where the continuation of
business activities Is necessary to preserve goodwill or the
going-concern value of assets which are to be sold. In the
absence of a perfected appeal or stay order, notice 1Is to be
given to all shareholders and known creditors and claimants.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.06(b) accords with ACC Section .648 that in the wake of a
decree of dissolution the process of winding up and Jliquida-
tion iIs to commence. The official comment (14-48) references
Sections 14.05, 14.06, and 14.07 which import the provisions
on the process of winding up, liquidation and distribution.

Section .650 JURISDICTION OF COURT

ORIGIN: ACC Section .650 is adapted from GCL Section 1806,
and replaces AS 10.05.575, .579, .582, and .585, which re-
flected the content of MBCA Sections 98, 100, 101, and 102.

SUMMARY OF COVERAGE: This section sets forth an extensive
list of the ancillary powers and jurisdiction that may be
exercised by the superior court. Of particular interest 1is
the power conferred by Section .650(6) for the court to fill
any vacancy on the board which the directors or shareholders
prove unable to Till. Also of interest is Section .650(7),
which grants extraordinary powers of removal and prohibition



from Ffurther office holding of any director guilty of dis-
honesty, misconduct, neglect or abuse of trust in conducting
the winding up of the corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA:Im .31(c) con-
tains a less explicit and expansive list of ancillary powers.

Section .653 CLAIMS AGAINST CORPORATION; COURT AND NON-COURT
DIRECTED WINDING UP; PRESENTATION; NOTICE; PAYMENT;
SECURED CLAIMS; REJECTED CLAIMS

ORIGIN: ACC Section .653 is predicated upon GCL Sections
1807 and 2008, and replaces AS 10.05.579, which was based
upon MBCA Section 100.

SUMMARY OF COVERAGE: ACC Section .653 details procedures for
settling all claims against the corporation. AlIl claims must
be presented within a specified time after which they are
barred. This section makes separate provisions for the fate
of contingent, unmatured, or disputed claims, or where there
IS uncertainty or dispute concerning the identity or capacity
of the claimant, depending uponwhether the winding up is
with or without judicial supervision. When assets are re-
duced to cash, the Commissioner of Revenue is established as
a stakeholder, under a provision which ensures that disputes
do not leave the commissioner with custody of the assets for
an indefinite period of time.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.06 deals with known claims against the dissolved corpora-
tion. Like ACC Section .653, it provides for notice to
creditors and the establishing of deadlines which, if not
met, bar claims. RMBCA Section 14.07 covers unknown claims
against the entity. Like ACC Section ,653[d) and (f), there
is provision for notice by publication. Assets covering the
claims of treditors or claimants who cannot be found or  who
are not competent to receive themare to be deposited, under
RMBCA Section 14.40 with the state treasurer.

The above provisions of the RMBCA on voluntary dissolu-
tion are made applicable iIn the case of judicial dissolution
by Section 14.33.

Section .655 ORDER DECLARING CORPORATION WOUND UP AND DISSOLVED;
DECLARATIONS; EFFECT; ADDITIONAL ORDERS; DISCHARGE
OF DIRECTORS

ORIGIN: ACC Section .655 i1s derived from GCL Section 1808,
and replaces AS 10.05.585, wnich was based upon MBCA Section
102.

SUMMARY OF COVERAGE: Upon final settlement of accounts and a
determination that the corporation®s affairs are iIn a condi-
tion for It to be dissolved, ACC Section .655 directs the
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court to make an order declaring the corporation duly wound
up and dissolved. This order must specify information re-
garding provisions for taxes and penalties, known debts and
liabilities, and distribution of assets to snareholders. The
order must also declare that those conducting the winding up
have settled their accounts and that their duties and liabi-
lities are discharged. Upon the issuance of this order, cor-
porate existence ceases.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain an explicit provision covering what, under ACC
Section .655, is the last step in the orderly winding up and
distribution of corporate assets.

Section .658 FILING OF DECREE OF DISSOLUTION

ORIGIN: ACC Section .658 is a reenactment without change of
/1S 10.05.588, which was based upon MBCA Section 105.

SUMMARY OF COVERAGE: This section provides the procedure for
filing of the decree of dissolution.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Section
14.22(a) of the RMBCA directs that the ™"clerk of the court
shall deliver a certified copy of the decree [of dissolution]
to the secretary of state, who shall file it.”

Section .660 POWERS AND DUTIES OF DIRECTORS IN DISSOLUTION
PROCEEDINGS

ORIGIN: ACC Section .660 i1s derived from GCL Section 2001,
and is new to Alaska law. It replaces AS 10.05.489(2), .564,
and .570, which were based respectively on MBCA Sections 87
and 98.

SUMMARY OF COVERAGE: ACC Section .660 is the heart of the
reformed framework for utilizing the incumbent directors and
officers to conduct both voluntary and involuntary dissolu-

" tion, a significant change from existing law, which utilizes
a "liquidating receiver"™ appointed by the court. This sec-
tion enumerates powers and duties of the board. In the event
the superior court does not repose confidence in the abili-
ties or fTidelity of the incumbent management, 1t has power
under ACC Section .648 to appoint other persons to conduct
the winding up.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: As previously
noted, it seems implicit under the terms of RMBCA Section
14.05 that the reform of utilizing incumbent directors In
preference to court ordered authorities to conduct the wind-
ing up has been accepted by the framers of the tentative
draft.
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Section .663 PROCEEDING TO DETERMINE IDENTITY OF DIRECTORS OR TO
APPOINT DIRECTORS

ORIGIN: ACC Section .663 is taken from®™ GCL Section 1003.
There 1s no comparable provision iIn Alaska law or the MBCA.

SUMMARY OF COVERAGE: This section creates a procedure for
establishing the identity of those who are to wind wup and

= dissolve the corporation, and to replace those who are un-
willing or unable to perform theilr duties.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: This power is
not expressly provided in the RMBCA.

Section .665 DISTRIBUTION OF CORPORATE ASSETS AMONG
SHAREHOLDERS; WHEN TO BE MADE

ORIGIN: ACC Section .665 is based upon GCL Section 2004. It
replaces AS 10.05.489 and .561, which were based upon MBCA
Sections 87 and 98.

SUMMARY OF COVERAGE: This section provides for the distri-
bution of remaining assets to shareholders according to their
respective rights and preferences once the interests of cre-
ditors and other claimants against the corporation have been
settled.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.05(a)(4) appears to be the only coverage of this point.
It does not settle the issue of the timing of such distribu-
tions, an ambiguity which may work to the disservice of
creditors.

Section .668 PROVISION FOR PAYMENT OF DEBT OR LIABILITY

ORIGIN: ACC Section .668 is taken from Section 2005 of the
GCL. It is without precedent in Alaska law.

SUMMARY OF COVERAGE: ACC Section .668 provides a definition
of the concept ™"adequate provision”™ for a debt or liability,
a concept used extensively throughout Article 9 as a precon-
dition for distributing assets to shareholders when all
claims by creditors have not yet been settled.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.05(a)(3) makes a reference to the power to ". . . mak[e]
provision for discharging its liabilities." Section 14.40

utilizes the state treasurer as a repository for funds set
aside to pay unknown or ineligible creditors or claimants.

Section .670 DISTRIBUTION IN MONEY OR IN KIND; INSTALLMENTS



ORIGIN: ACC Section .670 is taken from GCL Section 2006, and
is without precedent in either Alaska law or the MBCA.

SUMMARY OF COVERAGE: ACC Section .670 gives express sanction
to distribution schemes which gives shareholders property as
opposed to cash. Installment plans are also sanctioned.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-
tains no coverage other than the general provisions of Sec-
tion 14.05(a)-

Section .675 PLAN OF DISTRIBUTION; ADOPTION; BINDING EFFECT;
NOTICE; PAYMENT TO DISSENTING SHAREHOLDERS;
ABANDONMENT

ORIGIN: ACC Section .675 is predicated upon GCL Section
2007, and is without precedent in Alaska law.

SUMMARY OF COVERAGE: ACC Section .675 permits the liquida-
tion rights of outstanding shares to be altered to accom-
modate a plan of distribution of assets other than money upon
the approval by the outstanding shares. Class voting iIs ex-
pressly provided. Preferred shares dissenting from the plan
may require the corporation to make payment according to
their unaltered liquidation preferences. If such dissent and
demand prejudices the plan, the board is authorized to aban-
don the plan without further recourse to shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain provisions incorporating these powers.

Section .675 RECOVERY OF AMOUNTS IMPROPERLY DISTRIBUTED

ORIGIN: ACC Section .676 is taken from GCL Section 2009, and
is new to Alaska law.

SUMMARY OF COVERAGE: Any amount improperly distributed to
shareholders may be recovered under Section .675. There 1is
no requirement that shareholders have knowledge of the impro-
priety of such a distribution. Any recovery Tfrom share-
holders may not function to alter their rights to share pro
rata in the residual assets of the corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.07(d)(2) provides for the liability of shareholders who
have received distributed corporate assets to the claims of
creditors.

Section .678 CONTINUED EXISTENCE OF DISSOLVED CORPORATIONS;
mPURPOSES; ABATEMENT OF ACTIONS; DISTRIBUTION OF
OMITTED ASSETS



ORIGIN: ACC Section 678(a) is taken from AS10.05.594, and
is based upon M3i Section 105. Subsections (b), (¢, and
(d)\ are taken irom the 1980 amendment to AS 10.05.594 (SB
112 ).

SUMMARY OF COVERAGE: This section provides that a corpora-
tion that has been dissolved may continue to exist for an in-
definite period of time for the purpose of winding up its af-
fairs, prosecuting and defending actions byor against it,
collecting and discharging obligations, disposing of and con-
veying its property, and collecting and dividing its assets.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14_05(b) contains similar provisions continuing the corporate
existence.



ARTICLE 10. FOREIGN CORPORATIONS

Section .705 ADMISSION OF FOREIGN CORPORATION

ORIGIN:ACC Section .705 i1s a reenactment of AS 10.05.597,
which 1s based uponSection 106 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .705 conditions entry of a
foreign corporation for the purpose of transacting business
within Alaska. It is intended to exercise to the fullest the
police power of the state while respecting the equal protec-
tion guarantees made obligatory by the Fourteenth Amendment
to the Cnnstitution of the United States.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA:RMBCA Section
15.01(a) parallelsACC Section .705 in requiring a certifi-
cate of authority as a precondition to a foreign corporations
ability to transact business within a host state.

Section .708 APPLICATION TO CORPORATIONS NOW AUTHORIZED TO
TRANSACT BUSINESS IN THE STATE

ORIGIN: ACC Section .708 is a reenactment without change of
AS 10.05.687 and is based upon Section 123 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .708 reflects the deter-
mination of the legislature to grant to foreign corporations,
irrespective of their date of entry, the equal protections of
the laws of Alaska including "the imposition of all limita-
tions, res+rictions, Jliabilities, and duties prescribed in
the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.02 parallels ACC Section .708 in extending the provisions
of a new corporations code to foreign corporations currently
qualified to transact business in the host state.

Section .710 LIABILITY FOR TRANSACTING BUSINESS WITHOUT
CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .710 i1s a reenactment of AS 10.05.696
and is based upon Section 124 of the MBCA.

SUMMARY  OF COVERAGE: order to enforce the requirement

that a foreign corporation obtain a certificate of authority
prior to transacting business within Alaska, ACC Section .710
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imposes a penalty of up to $10,000 per year or portion there-
of during which such intrastate business was transacted with-
out compliance with ACC Section .705. J- addition, such a
foreign corporation is made liable for all fees and taxes
which would have been paid it there had been full compliance
with the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.02(d) authorizes the imposition of a penalty for transact-
ing business without a certificate of authority.

Section .713 TRANSACTING BUSINESS WITHOUT CERTIFICATE OF
AUTHORITY AS BAR TO RIGHT TO SUE

ORIGIN: ACC Section .713 reenacts AS 10.05.690 and is based
upon Section 124 of the MBCA.

SUMMARY OF COVERAGE: Among the disciplinary consequences of
a foreign corporation = transaction of business within Alaska
without compliance with ACC Section .705 is the denial of its
right to maintain any action, sSult, nr proceeding in Alaska
state courts.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.04(a), (b), and (c) creates identical consequences to
those set forth iIn ACC Section .713.

Section .715 TRANSACTING BUSINESS WITHOUT CERTIFICATE OF
AUTHORITY NOT AFFECTING CONTRACTS AND RIGHT TO
DEFEND ACTION

ORIGIN: ACC Section .715 is a reenactment without change of
AS 10.05..693.

SUMMARY OF COVERAGE: ACC Section .715 confines the discipli-
nary consequences of the transaction by a foreign corporation
of iIntrastate business within Alaska without a certificate of
authority to those imposed by the ACC. It does not generate
grounds for a contracting party to assail the validity of a
contract or transaction with a noncomplying foreign corpora-
tion. Finally, although precluded by ACC Section .713 from
initiating any action, suit, or other proceeding, a noncom-
plying foreign corporation is not precluded from defending
itself in proceedings commenced by others in Alaska courts.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA; RMBCA Section
15.02(e) accords with the provisions of ACC Section .715.

Section .718 ACTIVITIES NOT CONSTITUTING TRANSACTING BUSINESS IN
mTHIS STATE
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ORIGIN: ACC Section .718 Is a reenactment of AS 10.05.600,
and is based upon Section 106 of the MBCA.

SUMMARY OF COVERAGE: Under the interstate commerce clause
and common law comity principles, a foreign corporation may
engage in certain activities within a state without being re-
quired to TfTirst obtain a certificate of authority. I" an ef-
fort to reduce litigation and clarify a murky body of deci-
sional law precedent, ACC Section .718 enumerates activities
which a foreign corporation may pursue without the necessity
of obtaining a certificate of authority under ACC Section
.705.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.01(b) is substantively identical to ACC Section .718.
Section .720 CORPORATE NAME OF FOREIGN CORPORATION
Section .725 ASSUMED CORPORATE NAME
Section .725 CHANGE OF NAME BY FOREIGN CORPORATION
ORIGIN: ACC Section .720 represents a modified content of AS

10.05.606 and is based upon Section 108 of the MBCA.
ACC Section .725(a) 1s based upon AS 10.05.607 and

predicated wupon Section 108(c)(12) of the MBCA. Wording
changes have Dbeen made iIn order to avoid any confusion 1iIn
coordinating this section with ACC Section .720. Section

.725(b) i1s new and replaces the requirement that a corpora-
tion using an assumed name identify its true corporate name
in all advertising, contracts, and other legal documents with
a scheme whereby any Interested party may resort to records
maintained by the commissioner which references the actual
and assumed names of foreign corporations.

ACC Section .725 reenacts AS 10.05.609, and is based
upon Sections 109 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .720 imposes upon Tforeign
corporations seeking a certificate of authority the same
limitations with respectto a corporate name which are im-

posed upon domestic corporations by ACC Section .105.
In order to accommodate a foreign corporation while at
the same time vindicating the policies of Alaska law, ACC

Section .725 permits a corporation disabled from using Iits
actual name to adopt an assumed name which, if It is permis-
sible under ACC Section.720, is the name under which it

elects to do business iIn Alaska.

ACC Section .725 furthers the policy with respect to
permissible and impermissible content of coroorate names by
providing that a fToreigncorporation will have i1ts right to
transact business suspended were it to adopt an impermissible
name.
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COMPARISON WITH THE FINA_ DRAFT OF THE RMBCA: RMBCA Section
15.06 is functionally equivalent to ACC Sections .720, .723,
and .775.

Section .728 APPLICATION FOR CERTIFICATE OF AUTHORITY
Section .730 CONTENTS OF APPLICATION
Section .733 FILING OF APPLICATION FOR CERTIFICATE OFAUTHORITY

ORIGIN: ACC Section .728 is a straight reenactment of AS
10.05.612.

ACC Section .730 isa reenactment of AS 10.05.615 as
amended. It is predicated upon Section 110 of the MBCA.

ACC Section .733 is identical to AS 10.05.618 and .621
and is premised upon Section 111 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .728 provides that the for-
eign corporationes application to do business in Alaska shall
be fTiled with the commissioner.

ACC Section .730 specifies the subject matter and 1in-
formation which must be included iIn an application for a cer-
tificate of authority. Three of the required items are non-
uniform: Section .730(5) goes beyond the statement of pur-
pose to require selection from the identification code estab-
lished under ACC Section .950; Section .730(12) mandates dis-
closure of the names and address of each alien affiliate;
and, Section .730(13) requires that the application state the
name and address of any person(s) owning at least 5% of the
shares or any class of shares and then disclose the percent-
age owned by such individuals.

ACC Section .733 specifies that the application shall
be on forms furnished by the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.01(a) is identical to ACC Section .728. RMBCA Section
15.01(b) 1i1s similar to ACC Section .730 with the exception of
the three "tems added by the Alaska legislature and informa-
tion regarding the capitalization of the applicant.

Section .735 EFFECT OF CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .735 is a reenactment of AS 10.05.624
and based upon Section 112 of the MBCA.

SUMMARY OF CPVERAGE: ACC Section .735 parallels ACC Section
.218 by establishing a "bright line"™ event upon which the
authority to transact intrastate business is granted by the
State of Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.05(a) is the functional equivalent of ACC Section .735.
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The balance of the RMBCA section contains recitations that 1in
granting a certificate of authority the host state does not
intend to meddle In the Internal affairs of the foreign cor-
poration.

Section .738 AMENDED CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section ,738(a) 1s a reenactment of AS
10.05.657. Section .738(b) is new and conforms the entire
section to MBCA Section 118.

SUMMARY OF COVERAGE: ACC Section .738 obliges a foreign cor-
poration which changes 1its corporate name or desires to
pursue an intrastate purpose in Alaska other than the one(s)
set forth iIn i1ts application for a certificate of authority
to obtain an amended certificate as a precondition to effect-
ing such change.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.04 1is similar to ACC Section .738 except that there is no
interest iIn the purpose(s) which the applicant corporation
proposes to pursue in the host state.

Section .740 POWERS OF FOREIGN CORPORATION

ORIGIN: ACC Section .740 reenacts AS 10.05.603 and is prem-
ised upon Section 107 of the MBCA.

SUMMARY OF COVERAGE: Consonant with Alaska" obligation to
extend the equal protection of her laws, ACC Section .740 es-
tablishes than an authorized foreign corporation shall have
the same powers as would a domestic corporation organized for
the purposes stated in the application for or amendment to
the certificate of authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCSection
15.05(b) 1is functionally identical to ACC Section .740.
Section .743 REVOCATION OF CERTIFICATE OF AUTHORITY

Section .745 LIMITATIONS ON REVOCATION OF CERTIFICATE OF
AUTHORITY

Section .748 ISSUANCE OF CERTIFICATE OF REVOCATION
Section .750 EFFECT OF CERTIFICATE OF REVOCATION
ORIGIN: ACC Sections .743, .745, .748, and 750 are reenact-

ments without change of AS 10.05.675, .678, .681, and .684.
They are based upon Sections 121 and 122 of the MBCA.
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SUMMARY OF COVERAGE: ACL Sections .745, ,745, .748, and .750
authorize, regulate, and determine the effect of a certifi-
cate of revocation issued by the commissioner. The power of
revoca“ion under Section .745 is similar to the commis-
sioner®s power to involuntarily dissol\c a domestic corpora-
tion under ACC Section .650. The sixty day notice and grace
period established by ACC Section .745 is also similar to the
procedures limiting the commissioner®s power to effect 1in-
voluntary dissolution. IT the certificate of authority 1is
revoked pursuant to ACC Section .748, Section .750 declares
that the foreign corporation is no longer authorized to
transact intrastate business iIn Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.50 stipulates the grounds for revocation. They are simi-
lar to those set forth in ACC Section .745, except that the
RMBCA lists as a ground for revocation that the foreign cor-
poration has ceased to exist or been involved In an organic
change. The ACC adds involvement in an illegal combination
in restraint of trade as a ground for revocation. RMBCA Sec-
tion 15.51(a) and (b) are similar to ACC Section .745 creat-
ing a grace period in which the foreign corporation can cor-
rect what would otherwise serve as a ground for revocation.
This section also comports with ACC Section .748 on the is-
suance of a certificate of revocation and the effective date
at which the authority of the foreign corporation to transact
intrastate business ceases.

Section .755 REGISTERED OFFICE AND REGISTERED AGENT OF FOREIGN
CORPORATION

Section .758 CHANGE OF REGISTERED OFFICE OR REGISTERED AGENT OF
FOREIGN CORPORATION

Section .760 FILING OF STATEMENT OF CHANGE

ORIGIN: ACC Sections .755, .758, and .760 are reenactments
without change of AS 10.05.627, .655, and .655. They reflect
the content of Sections 115 and 114 of the MBCA.

SUMMARY OF COVERAGE: ACC Sections .755, .758, and .760
parallel Sections .150., 165., and .170 respecting domestic
corporations. They oblige authorized foreign corporations to
designate both a registered office and a registered agent,
govern the change of such office or agent, and establish pro-
cedures for notification of the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.07 1s 1identical to ACC Section .755 creating the obliga-
tion on the part of a foreign corporation to maintain a
registered office and agent in the host state. RMBCA Section
15.08 is fTunctionally identical to ACC Sections .758 and .760
respecting the procedures for changing either the agent or
office and providing notification to the state.
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Section .763 SERVICE OF PROCESS ON FOREIGN CORPORATION

Section .765 SERVICE ON COMMISSIONER

Section .768 RECORDS KEPT BY COMMISSIONER

Section .770 PROCEDURE NOT EXCLUSIVE
ORIGIN: ACC Sections .763, . 765, .768, and .770 reiterate
the content of AS 10.05.639, .642, and .648. They are based

upon Section 115 of the MBCA. They have been modified to ac-

cord

with the holding of the Supreme Court of Alaska in

Northern Supply, Inc. v. Curtiss-Wright Corporation, 397 P.2d

1013

(1965), that the long-~rm jurisdiction of the state

courts is not dependent upon the statutory criteria requiring
a certificate of authority.

SUMMARY OF COVERAGE: ACC Sections .763, .765, .768, and .770
balance the needs of a party desiring to initiate litigation
against an authorized foreign corporation in Alaska with the

need

of that entity to maximize the circumstances 1in which

notice and service of process will be actual as opposed to
constructive.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.10 accords with ACC Section .763 in making the registered
agent the proper party upon whom service of process may be
served in the host state. IT a foreign corporation does not
designate or maintain a registered agent, Section 15.10(b)
differs from the prior provisions of the Model Act and the
historic and recommended content of Alaska law. Rather than
utilizing the commissioner as an agent of last resort for the
service of process, Section 15.10(b) directs the plaintiff to
effectuate service by registered or certified mail sent to

the

address of the foreign corporation at its principal of-

fice as shown on the certificate of authority or most recent
annual report.

Section .773 AMENDMENT TO ARTICLES OF INCORPORATION OF FOREIGN
CORPORATION
ORIGIN: ACC Section .773 1s a reenactment of AS 10.05.651.
It is predicated upon Section 116 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .773 requires that the com-
mission be noticed of amendments to the articles of foreign
corporations which have sought and are enjoying a certificate
of authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-
tains no coverage on this point.
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Section .775

ORIGIN:
05.654

ORGANIC CHANGE OF FOREIGN CORPORATION

ACC Section .775 recapitulates the content of AS 10.

reflects the content of Section 117 of the MBCA

with terminology changes to clarify the scope of the section
and conform to the style of the ACC.

SUMMARY OF COVERAGE: Whenever an authorized foreign corpora-

tion is

involved iIn an organic change (defined in ACC Section
.990(26)),

notification of the commissioner iIs to be made by

filing a copy of the articles of merger, consolidation, ex-

change,

or reorganization authenticated by the proper autho-

rity in the jurisdiction in which it iIs domesticated.

COMPARISONWITH THE FINAL DRAFT OF THE RMBCA: The only
related coverage In the RMBCA is Section 11.07 which requires

a foreign
secretary

corporation to file articles ofmerger with the
if the foreign corporation has merged with a domes-

tic corporation with the foreign corporation as the surviving

entity.

Section .778
Section .780
Section .785
Section .785

Section .788

WITHDRAWAL OF FOREIGN CORPORATION
CONTENTS OF APPLICATION FOR WITHDRAWAL
FORM OF APPLICATION FOR WITHDRAWAL
FILING OF APPLICATION FOR WITHDRAWAL

EFFECT OF, CERTIFICATE OF WITHDRAWAL

ORIGIN: ACC Sections. .778, . 780, . 785, .785, and .788
reenact /IS 10.05.660, .665, .666, .669, and .672. They are
based wupon Sections 119 and 120 of the MBCA. ACC Section

.785 has been restated to obser“ve the consolidation of proce-
dures effected by ACC Section .910.

SUMMARY OF COVERAGE: ACC Sections .778, .780, .785, .785,
and .788 provide for the orderly and official withdrawal of a
foreign corporation from Alaska. 1’ these orocedures are not

followed,

and the bright line events of ACC Sections . 785

and .788 are not observed, the corporation would have a con-
tinued liability for taxes ard fees.

COMPARISON WITH THE FINAL D1AFT OF THE RMBCA: RMBCA Section

15.20 1s

identical to ACC Section .778 on the procedure for

withdrawal. It differs from ACC Section .780 specification
of the contents of the application reflecting the RMBCA"s in-
difference to disclosure of the financial structure of a for-
eign corporation. The RMBCA does not require the state to

prepare
Section
Sections

a Tform for the application to withdraw as does ACC
-—785. The other distinctions between 15.20 and ACC

.785 and .788 reflect the distinction between uti-
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ARTICLE 11. REPORTS, FEES, AND PENALTIES

Section .805 BIENNIAL REPORT OF DOMESTIC AND FOREIGN CORPORA-
TIONS

Section .808 CONTENTS OF BIENNIAL REPORT

Section .811 FILING OF BIENNIAL REPORT

ORIGIN: ACC Sections .805, .808, and .811 are predicated
upon AS 10.05.699, .702, and .705 as amended in 1980. These
provisions of the Alaska Statutes were based upo ) MBCA Sec-
tions 125 and 126. ACC Section 811(d) 1is new, and was sug-
gested by the Department of Commerce end Economic Develop-
ment.

SUMMARY OF COVERAGE: ACC Sections .805, .808, and .811 es-

tablish an obligation on the part of each domestic and au-
thorized foreign corporation to file a biennial report with
the Department of Commerce and Economic Development, thus
continuing the policy set by the 1980 legislature.

COMPARISON WITH THE FINAL DRAFT Or THE RMBCA: RMBCA Section
16.22 differs from ACC Section .808 in three particulars. It

would require an annual as opposed to biannual report. That
report would not include identification of alien affiliates
or of control persons. The requirements for timely TfTiling

are similar iIn both provisions as is the opportunity for cor-
rection with incursion of penalties for tardy Tiling.

Section .815 FILING NOTICE OF CHANGE OF OFFICERS, DIRECTORS,

FIVE PERCENT SHAREHOLDERS, AND ALIEN AFFILIATES
J

ORIGIN: ACC Section .815 is predicated upon AS 10.05.706 as
enacted in 1980.

SUMMARY OF COVERAGE: This section reflects the intense con-
cern of the state that it be informed as to the identity of
current officers, directors, TfTive percent shareholders, and
alien affiliates.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-
tains no provision on this important issue.

Section .815 PENALTY FOR FAILURE TO FILE BIENNIAL REPORT
ORIGIN: ACC Section .815 1is predicated upon AS 10.05.771 as
amended i1n 1980, which was based upon MBCA Section 155.
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SUMMARY OF COVERAGE: ACC Section .815 imposes a sanction ap-
plicable to any fTailure or refusal to file a biennial report
required by this chapter, employing a strict liability stand-
ard.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not appear to contain a provision dealing with the conse-
quences of late filings. The official comment (16-30) ob-
serves . . .Ffailure to fTile the annual report. . .Is a
ground for administrative dissolution or revocation of the
certificate of authority to transact business.'

Section .818 INTERROGATORIES BY COMMISSIONER; JUDICIAL
PROCEEDING TO CONTEST

ORIGIN: ACC Section .818(a), (), and (c) is predicated upon
AS 10.05.777 and Section 137 of the MBCA. Subsection (d) 1is
modeled after AS 45.52.210(F).

SUMMARY OF COVERAGE: ACC Section .818 grants broad powers to
the commissioner to utilize interrogatories reasonably neces-
sary to ascertain compliance with or violations of this Chap-
ter. Subsection (d) permits either a corporation or an iIn-
dividual to challenge judicially the method, scope, or con-
fidentiality of the interrogatory.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: For unex-
plained reasons, the RMBCA has abandoned this useful prac-
tice.

Section .820 CONFIDENTIALITY OF INFORMATION DISCLOSED BY
INTERROGATORIES

ORIGIN: ACC Section .820 i1s a .reenactment of AS 10.05.780,
and Is based upon MBCA 138.

SUMMARY OF COVERAGE: This section exempts the answers to iIn-
terrogatories from the disclosure requirements of AS
09.25.110 and .120, which provide that state agency records
are public records unless specifically provided otherwise by
state law. ACC Section .820 specifically provides otherwise.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Since, In con-
travention of former Model Act policy, the RMBCA does not
provide for administrative interrogatories, It contains no
provision making answers confidential.

Section .823 FAILURE TO ANSWER INTERROGATORIES

ORIGIN: ACC Section .823 combines provisions of AS
10.05 .783, == _786, and .777, which were predicated upon Sec-



tlans 135, 136, and 137 of the MBCA. No substantive change
Is worked In existing Alaska law.

SUMMARY OF COVERAGE: ACC Section .823 provides that any cor-
porate or natural person who fails or refuses to make a
timely, Tull, and truthful answer to interrogatories shall be
guilty of a misdemeanor. Further, the commissioner does not
have to file any document to which the interrogatories relate
until they have been properly answered.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: T ,e RMBCA con-
tains no coverage on this point.

Section .825 PENALTIES IMPOSED UPON OFFICERS AND DIRECTORS

ORIGIN: ACC Section .825 represents a modification of AS
10.05 .786 as amended in 1980. AS 10.05.786 ives predicated
upon MBCA Section 136.

SUMMARY OF COVERAGE: ACC Section .825 goes beyond Section
.823, to impose further misdemeanor consequences upon any of-
ficer or director who signs any articles, statement, report,
application, or other document filed with the commissioner,
the content of which is known to be Talse.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.29 contains a generic provision on the consequences a know-
ingly signing a false statement which is to be filed with the
state. It must be customized by the adopting jurisdiction.

Section .828 INCORPORATION OR FILING FEES

ORIGIN ACC Section .828 is a modified version of AS
10.05.708 (Section 130 of the MBCA) as amended in 1980. The
provision fixing a filing fee for non-stock corporations or-
ganized under AS 21.69 is new, and designed to coordinate
the specific provisions of Chapter 21 with the general cross
reference to Chapter 10.05.

SUMMARY OF COVERAGE: ACC Section .828 establishes a Tiling
fee fTor both domestic and foreign corporations doing business
in Alaska, and fixes in the Deoartment of Commerce and Econo-
mic Development the power to set the amount by regulation,
with the mandate that the fee be Tfixed with reference to the
amount of authorized capital stock of the corporation. The
authority of the department is further subject to the provi-
sion of Section .860, which limits Increases in fees to an
amount that does not exceed the rise in the consumer price
index fcr Anchorage.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.22(a) recommends that the legislature set Ffiling, service
and copying Tfees. ACC Section .828 grants authority to the



commissioner to set the fees within legislatively prescribed
limits tied to the cost of living iIndex. Under the RMBCA,
adjustment for inflation or deflation would have to be ac-
complished by way of legislative amendment.

Section .830 FEES ON APPOINTMENT OR REVOCATION OF APPOINTMENT
ORIGIN: ACC Section .830 is a redrafting without substantive
change of AS 10.05.714, which was based upon MBCA Section
128.

SUMMARY OF COVERAGE: ACC Section .830 provides that when a
foreign corporation fTiles with the department a certificate

of appointment of a process agent, or the change of address
of a process agent, it shall pay a fee established by regula-
tion.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: See comparison
of features noted under ACC Section .828.

Section .833 FEES AND PENALTIES PAYABLE ON WITHDRAWAL OF
FOREIGN CORPORATION
Section .835 FEES ON DISSOLJTION OF DOMESTIC CORPORATION

Section .838 TAXES, PENALTIES, AND FEES ON FILING CERTIFICATE
OF DISSOLUTION OF FOREIGN CORPORATION

Section .840 FEES FOR CERTIFIED COPIES OF DOCUMENT

Section .843 OTHER FILING FEES

ORIGIN: ACC Sections .833, .835, .838, .840, and .843 re-
enact without substantive change AS 10.05.750, .753, .776
(which were based upon MBCA Section 128), .762 (which was
based upon MBCA Section 125), "and .747, all as amended in
1980.

SUMMARY OF COVERAGE: ACC Sections .833 through .843 estab-
lish the indicated occasions for the imposition of fees,
which are to be determined by the department of Commerce and
Economic Development, subject to Section ,860"s cost of liv-
ing ceiling.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: See comparison
of features noted under ACC Section .828.

Section .845 BIENNIAL CORPORATION TAX; PENALTY FOR NONPAYMENT

Section .848 FAILURE TO PAY TAX OR MAKE REPORT AS PRECLUDING
SUIT BY CORPORATION
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Section .850 COMMISSIONER TO INSTITUTE SUITS TO COMPEL PAYMENT
Section .853 FAILURE TO PAY TAX AS EVIDENCE OF INSOLVENCY
Section .855 PAYMENTS TO 3E MADE IN ADVANCE

Section .858 ACCOUNTING FOR AND DISPOSITION OF TAXES AND FEES

ORIGIN: ACC Sections .845 through .858 represent modifica-
tions and reenactments of AS 10.05.717, .720, .723, .726,
765, and .768. I~ turn , these provisions were predicated

upon MBCA Sections 132, 133, and 1j4. ACC Section .850 sub-
stitutes the Commissioner of the Department of Commerce and
Economic Development for the Attorney General as the official
to commence suit to compel the payment of the biennial cor-
poration tax.

SUMMARY OF COVERAGE: ACC Sections .845 through .858 Impose
on both domestic and foreign corporations doing business 1in
Alaska a biennial corporation tax, and fix the consequences
for failure to make payment of such tax.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: /Is noted, the
RMBCA does not address the issue of penalty consequences for
failure to observe reporting requirements. The recommended
fee structure is very rigid with adjustments necessitating
legislative amendment.

Section .860 INCREASE INFEES

ORIGIN: ACC Section .860 is a reenactment of AS 10.05.773,
as enacted in 1980.

SUMMARY OF COVERAGE: ACC Section .860 explicitly limits in-
creases in fees authorized throughout this Chapter to a ceil-
ing reflecting changes in the consumer price index for Anch-
orage as determined by the Bureau of Labor Statistics of the
United States Department of Labor.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: There is no
RMBCA provision on this point.

Section .863 APPEAL FROM REVOCATION OF CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .863 is a reenactment without change of
AS 10.05.792, which was based upon MBCA Section 140.

SUMMARY OF COVERAGE: ACC Section .863 authorizes recourse to
the superior court to contest any disapproval <f any document
or revocation of my certificate of authority. Upon com-
pliance with the procedures set out in this section, the ap-
plicant is entitled to a trial de novo, and the court is em-



powered to take such action as IS proper.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sec-
tion 1.26 provides for judicial review of an administrative
refusal to file a document. The official comment (1-27)
makes it cli ar that the RMBCA does not take a position on
either the burden of proof, scope or nature of the review.
ACC Section .863 resolves these Issues.

Section .865 CANCELLATION OF CERTIFICATES ISSUED AND FILINGS
ACCEPTED

ORIGIN: ACC Section .865 i1s a reenactment with one change of
AS 10.05.794 as enacted in 1980. The change makes clear that
the ground for cancellation must be one that existed at the
time of the original filing or issuance of the certificate.

SUMMARY OF COVERAGE: ACC Section .865 gives the commissioner
a period of one year from the time which a document is Tiled
to discover defects and act upon them. IT the defect 1s a
ground for refusal.to issue the certificate or refusal to ac-
cept a Tiling and the discovery is made within one year, the
commissioner is empowered upon proper notice and procedure to
cancel the certificate issued or filing accepted.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain an explicit provision on this iImportant question.
I®m is possible that the general powers provision (RMBCA Sec-
tion 1.30) might be aggressively interpreted to invoke this
power .

Section .868 FORMS TO BE FURNISHED BY THE COMMISSIONER

ORIGIN: ACC Section .868 is a reenactment without change of
AS 10.05.798, and is based upon MBCA Section 142.

SUMMARY OF COVERAGE: This section grants the commissioner
the right to prescribe the content of forms for any report
required by this Chapter. It also oDligates the commissioner
to furnish appropriate forms for required reports and other
documents. This provision iIs sought to serve both the con-
venience of persons attempting to comply with the act as well
as fTacilitating the record keeping efforts of the state.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.21 grants administrative authority to prescribe and furnish

forms but, unlike ACC Section .868, does not oblige the s\.ate
to create such forms.

Section .870 IDENTIFICATION CODE

ORIGIN: ACC Section .870 is a reenactment without change of



/B 10.05,799, which was enacted iIn 1980.

SUMMARY OF COVERAGE: This section requires the commissioners
of the Departments of Revenue and of Commerce and Economic
Development to establish a coded list of business activities
and make such list available to the public.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Reflecting its
character as a statute designed for the needs and Interests
of no particular jurisdiction, the RMBCA contains no provi-
sion on this Important Alaska effort.
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ARTICLE 12. MISCELLANEOUS PROVISIONS

Section .905 VOTING OF SHARES; QUORUM; STATUS OF DISQUALIFIED
SHARES

ORIGIN: ACC Section .905 is taken from GCL Section 112, and
is without precedent iIn Alaska law.

SUMMARY OF COVERAGE: This section defines the references to
a "majority of shares™ found throughout the ACC to mean a
majority of shares entitled to vote under the articles of in-

corporation. Votes disqualified from voting are not to be
considered ‘“outstanding” for determining a ‘‘quorum™ or a
“majority."

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-
tains no explicit provision defining the terms "majority"™ or
"majority of shares.™

Section .910 PROCESSING OF WRITINGS FILED WITH THE COMMISSIONER

ORIGIN: ACC Section .910 consolidates without substantive
change in one provision matters covered in AS 10.05.081,
.258, .288, .305, .321, .339, .357, .402, .468, .483, .504,
513, .621, and .669.

SUMMARY OF COVERAGE: ACC Section .910 establishes a uniform
procedure whereby the commissioner reviews and processes
reports and documents which have been filed with the depart-
ment. -

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.25(a) and (b) seeks to accomplish the same uniform treat-
ment of reports and documents submitted for TfTiling.

Section .915 DISAPPROVAL OF WRITING BY COMMISSIONER: APPEAL

ORIGIN: ACC Section .915 is a reenactment without change of
AS 10.05.792, and is based upon MBCA Section 140.

SUMMARY OF COVERAGE: ACC Section .915, like Section .863,
authorizes a trial de novo iIn the superior court for purposes
of contesting the disapproval of any document or the revoca-
tion of any certificate of authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.25(c) requires that a refused document be returned with a
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written explanation. RMBCA Section 1.26 establishes a right
to seek judicial review although, as noted, it does not
specify the standard of review or burden of proof.

Section .920 WRITINGS; CORRECTIONS

ORIGIN: ACC Section .920 is derived from NBCL Section 105.
SUMMARY OF COVERAGE: ACC Section .920 provides procedures

m for correcting minor mistakes without affecting the effec-
tive date iIn writings which have been filed. Major omissions
and misinformation may not be corrected by this procedure.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.24 is functionally identical to ACC Section .920.

Section .925 WRITINGS AS EVIDENCE

ORIGIN: ACC Section .925 is adapted from NBCL Section 106.
The language in .925(a) regarding the absence of a filing 1is
new. The remainder of subsection (@) is similar to AS

10.05. 795, which was based upon MBCA Section 141.

SUMMARY OF COVERAGE: ACC Section .925 specifies that certain
writings and certifications by the commissioner of the ab-
sence of a writing are to be regarded as prima facie evidence
of the facts stated iIn the writings and the execution or
nonexecution thereof.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.27 creates a far more limited evidentiary value for writing
filed with the state. The certificate of Tfiling merely
creates a conclusive evidentiary presumption that the origi-
nal of the document has been Tfiled. Nothing is created by
way of evidentiary presumptions concerning the content of
such writings.

Section .930 CORPORATE SEAL AS EVIDENCE

ORIGIN: ACC Section .930 is predicated upon NBCL Section
107, and is without precedent iIn Alaska law.

SUMMARY OF COVERAGE: ACC Section .950 treats the presence of
a corporate seal on a writing as prima facie evidence that
the writing *as executed by authority of the corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.27 Tails to establish this evidentiary quality respecting
the use of the corporate seal.



Section .935 WAIVER OF NOTICE

ORIGIN: ACC Section .935 Is a reenactment of AS 10.05.804,
which was based upon MBCA Section 144.

SUMMARY OF COVERAGE: This section provides that a written
waiver of notice, whether executed before or after the time
stated for notice, Is to be accepted as the equivalent of
giving notice in any situation where notice to a director or
shareholder 1i1s required.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.05(a) 1s functionally identical to ACC Section .935.



ARTICLE 13. GENERAL PROVISIONS

Section .950 POWERS OF COMMISSIONER .

ORIGIN: ACC Section .950 Is a reenactment without change of
AS 10.05.813, and is based upon MBCA Section 139.

SUMMARY OF COVERAGE: ACC Section .950 grants broad though
nonsubstantive administrative authority to the Commissioner
of the Department of Commerce and Economic Development. The
limited authority of the Commissioner to adopt regulations is
set forth iIn ACC Section .953.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.30 is identical to ACC Section 950 except that it refers to
the secretary of state.

Section .953 REGULATIONS

ORIGIN: ACC Section .953 is a redrafting of AS 10.05.823,
which was enacted in 1980.

SUMMARY OF COVERAGE: ACC Section .953 is a restrictive grant
of rulemaking authority to the commissioner and Department of
Commerce and Economic Development. This rulemaking authority
must be exercised in conformity with the Administrative Pro-
cedure Act (AS 44.62), ana may be invoked only as specifi-
cally provided in this Chapter.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-
tains no comparable provision restricting either the sub-
stance or Qlimiting the procedures to be employed in ad-
ministrative rule making.

Section .955 APPLICATION

ORIGIN: ACC Sectic”™ .955 subsection (@) is a modified ver-
sion of NBCL Sectic-. 103, and replaces AS 10.05.816, which
was based upon MBCA Section 147. Subsection (b) i1s a modi-
fied version of GCL Section 102(b), and replaces AS
10.05.816, which was based upon MBCA Section 147. This sec-
tion supplements AS 01.10.100.

SUMMARY OF COVERAGE: ACC Section .955 makes the ACC applica-
ble to domestic corporations formed under AS 10.05, and to
foreign corporations to the extent provided generally iIn Ar-
ticle 10 and expressly elsewhere. Subsection .955(b) pro-



vides that the existence of corporations formed under exist-

ing law is not affected. Subsection .955(c) provides that
enactment of the ACC does not affect pre-enactment legal dis-
putes.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: * RMBCA Section
17.01 extends the application to domestic corporations while
RMBCA Section 17.02 accomplishes the extension to foreign,
corporations authorized to transact business 1iIn the host
state.

Section .958 PROVISIONS CONSTRUED AS RESTATEMENTS AND CONTINU-
ATION

ORIGIN: ACC Section .958 is taken from GCL Section 2.

SUMMARY OF COVERAGE: Much of the ACC represents a reenact-
ment of existing Alaska law, either verbatim or with minor
changes to conform with ACC usage and style. ACC Section
.958 construes these reenactments as restatements and contin-
uations of existing law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain this useful transaction and application section.

Section .960 CORPORATIONS ORGANIZED UNDER P. L. 92-205

ORIGIN: ACC Section .960 is a reenactment of /S 10.05.005,
with the addition of subsection (d) which exempts Native cor-
porations from the provisions of ACC Section .488 on the
liability of directors and officers. AS 10.05.005 was en-
acted in 1972 and amended in 1975 and 1981.

SUMMARY OF COVERAGE: Under the Alaska Native Claims Settle-
ment Act, P.L. 92-205, either the general business corpora-
tions code or the nonprofit corporations code of the State of
Alaska 1s to be used to organize the entities which are to
hold the assets distributed through ANCSA. Due to the spe-
cial nature of these corporations and the federal requirement
that the corporate form be used, the ACC contains a variety

of special provisions tailored to Native corporations. ACC
Section .960 provides for the capitalization of Native corpo-
rations, distributions to shareholders, approval of plans of

merger or consolidation, and the liability of directors and
officers to contract claimants.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-
tains no provisions accomplishing discrete treatment of cor-
porations formed under the Alaska Native Claims Settlement
Act.



Section .963 SEVERABILITY

ORIGIN: ACC Section .963 is taken from NBCL Section 111. It
supplements the provisions of AS 01.10.030.

SUMMARY OF COVERAGE: ACC Section .963 provides that the ACC
will not be struck down as a whole on account of the 1i1Invali-
dity of any provision iIn it.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.04 contains a severability provision similar to ACC Sec-
tion 963.

Section .965 RESERVATION OF POWER

ORIGIN: ACC Section .965 is based upon AS 10.05,822, MBCA
Section 149, and NBCL Section 110.

SUMMARY OF COVERAGE: This section reserves unto the legisla-
ture the plenary right to alter, amend, suspend, or repeal in
whole or in part the provisions of the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1 02 contains a reservation of power clause similar to ACC
Section 965.

Section .968 SIGNATURE

ORIGIN: ACC Section .968 is derived from GCL Section 17, and
is new to Alaska law.

SUMMARY OF COVERAGE: This section specifies that a mark is a
signature when the signer cannot write and the signer®s name
is written out by a witness whojsigns his own name.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does

not contain a provision anticipating the needs of citizens
who cannot write.

Section .970 RULES OF CONSTRUCTION AND INTERPRETATION

ORIGIN: ACC Section .970 is derived from GCL Sections 5, 6,
7, 8, 113, 114, 118, 10, 11, 12, 13, 15, and 16 respectively,
and are all new to Alaska law.

SUMMARY OF COVERAGE: ACC Section .970 sets out basic rules
of construction to be applied to the ACC, to obviate the pos-
sibility of litigation on a variety of topics susceptible of
differing interpretations and to specify the handling of
financial accounting procedure. Of particular Interest 1is
subsection (6) on financial accounting. The ACC has aban-
doned the traditional corporate accounting concepts cf ‘'par



value", "stated capital”, “capital surplus™, and ‘"earned
surplus.”™ These concepts have been replaced by the "retained
earnings” and "ratio assets surplus" tests found In ACC Sec-
tions .358 through 365. This new approach relies upon gener-
ally accepted accountingprinciples inuse at the time of
performance of a financial accounting task.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-
tains no comparable specification of rules of construction
and interpretation.

Section .990 DEFINITIONS

ORIGIN: ACC Section .990 is derived from existing Alaska
law, typically based upon a definition from the MBCA Section
2, or the GCL. The following <chart 1indicates specific
sources:

1. NEW

2. AS 10.05.825(18 )enacted 1976
3. AS 10.05.825(22) enacted 1980
4. GCL Section 151

5. GCL Section 152

6. GCL Section 153

7. AS 10.05.825(5)

8. AS 10.05.825(9)

9. GCL Section 155

10. AS 10.05.825(1)

11. GCL section 159

12. AS 10.05.825119 ) enacted 1976
13. AS 10.05.825(2)

14. AS 10.05.825(17)

15. AS 10.05.825(3)

16. GCL Section 164

17. GCL Section 166

18. GCL Section 169

19. AS 10.05.825(24) enacted 1980
20. AS 10.05.825(4)

21. GCL Section 115 L

22. GCL Section 172

23. AS 10.05.825(11)

24. GCL Section 173

25. GCL Section 174

26. NEW
27. GCL Section 175
28. NEW

29. AS 10.05.825(20) enacted 1976
30. GCL Section 176
31. GCL Section 178
32. GCL Section 179
33.- GCL Section 180
34. NEW replacing AS 10.05.825(14)
35. GCL Section 183
36. AS 10.05.825(8)
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37. AS *0.05.825(6)
38. NEW

39. AS 10.05.825(7)
40. GCL Section 189
41. GCL Section 190
42. GCL Section 192
43. AS 09.63.040
44. GCL Section 194
45. GCL Section 195
46. NEW

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sectior
1.40 contains a twenty-four item list of definitions.

Section .995 SHORT TITLE

ORIGIN: ACC Section .995 replaces AS 10.05.828.

SUMMARY OF COVERAGE: The title ofthe chapterregulating the
organization and operation of business corporations will be
changed from "Alaska Business Corporations A~t" to '"Alaska
Corporations Code", which will TfTacilitate distinctions be-
tween the old and the new law.

COMPARISON WITH THE FINAL DRAFT OFTHE RMBCA: RMBCASection
1.01 designates a generic short title.



PART THREE

MODIFICATIONS

of 1ihe

ALASKA CORPORATIONS ACT



Here is a non-exhaustive list of provisions of the ACC draft
which might be modified to reflect the content of the Revised
Model Business Corporations Act. In each instance 1 will identi-
fy the provision of the ACC and indicate the page in Part Two of
this memorandum where that provision iIs discussed 1in (reater
detail as well as the page of S.B. 246 where the text of the
existing draft is set forth.

ARTICLE 4: Corporate Finance

There are two areas in which the ACC and RMBCA differ which
were noted by Professor Hamilton. While both draft statutes
would eliminate the current reliance upon notions of legal "sur-
plus™, they differ in the formulation of a substitute standard
for determining the financial circumstance in whicn a distribu-
tion of corporate assets to shareholders is licit. The two
statutes also part company with respect to accounting procedures.

1. The restraint upon distributions: See discussion pages 29-14
of this memorandum.

The ACC: has TfTollowed California®s "ratio/assets surplus”™
test. Simply stated a corporation may make a distribution at any
time out of current earnings or, iIf there are no ®et current
earnings, so long as the assets of the entity exceed its liabili-
ties by a ratio of 1.25 to 1. The ACC provisions are found at
pages 28-51 of S.B,, 246.

The RMBCA: simply uses the equitable insolvency test. So
long as the corporation can continue to meet its current liabili-
ties it may Yicitly declare and make a distribution. See Section
6.40 in youi copy of the Final Draft along with the official
comment which begins at page 6-75.- .

Views of the Consultant: the Califor»s®y/" standard man-

dates greater protection of corporate r* It ~Iso has the
advantage of being tested In a major Jjurisu/ for the past
eight years. Reliance upon the equitable insolvency test is, to

my knowledge, untested in any jurisdiction. However, should the
RMBCA gain a fTollowing, an alignment of Alaska with this future
band of states may put It In more numerous company. Professor
Hamilton notes that both Oregon and Arizona are currently looking
at their existing statutes with a view toward revision, in an
interesting historical aboutface, if the Commission determine
that it prefers to retain the ratio/assets test It might make
available to these western states a copy of its bill and com-
ments.

2. Accounting Standards: See discussion pages 29-54 of
this memorandum. The ACC provisions are found at pages 28-51 of
S.B. 246.
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The ACC: Section 970(5) [p 150 of S_.B. 246] requires the
use of generally accepted accounting principles in preparing
financial statements, balance sheets, i1ncome statements and
statements of changes in financial position.

The RMBCA: The final draft [p. 6-78] notes that directors
will normally be entitled to use generally accepted accounting
principles. However there is no mandate that such principles be
followed. n[S]ection 6.40 only requires the use of accounting
practices and principles that are reasonable in the circumstan-
ces, and does not constitute a statutory enactment of generally
accepted accounting principles.”

Views of the Consultant: Professor Hamilton®s talk justi-
fied the RMBCA provision on several grounds. First he questioned
the degree to which there i1s uniformity among those who purport
to follow generally accepted accounting principles. More impor-
tantly, he opined that mandating their observance might be a
hardship on smaller entities for It would force recourse to
accountants.

I favor of the ACC position | note that California has
followed it for nearly a decade without any appellate litigation
as to 1ts meaning or application. The entire goal of the revi-

sion is to preclude the use of '‘creative accounting'. The RMBCA
comment that ™"accounting practices and principles. . .reasonable
in the circumstances. . ." would appear an invitation to litiga-
tion.

ARTICLE 5. Meetings of Shareholders

5. Notice Requirements See page 59 of this memorandum.

The ACC: Section 410 [pp- 56-57 of S.B. 246], establishes a
minimum of twenty and a maximum of“fifty days for giving notice
of shareholder meetings. The twenty day minimum involved a
conscious deviation from the shorter recommendation of the origi-
nal Model Act and was thought necessary to accommodate the physi-
cal conditions in Alaska.

The RMBCA: Section 7.05 [p 7-19] adopts a formula of a ten
day minimum and a sixty day maximum.

Views of the Consultant: | am neutral on this 1issue. 1™
the Commissioners believe that ten days is an insufficient mini-
mum notice provision we could consider adopting the RMBCA"s
recommended sixty day maximum.

4. Civil Liability Consequences for Failure or Refusal
Accord Inspection Rights See pages 59-40 of this memorandum.

The ACC: m Section 415 [pp-. 57-58 of S.B. 246] imposes per-
sonal civil liability on an officer or agent of the corporation
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who fails or refuses to compile, maintain and make available for
shareholder 1inspection a voting list. The liability is to be
measured by the extent of the demanding shareholder®s damage. C

The RMBCA: Section 7.20 [p- 7-52] sanctions the use of a
summary court order to support a shareholder es right to inspect
the voting list but does not impose any civil liability upon a
corporate officer or agent who is obstructing this iInspection.

Im his remarks to the Alaska Bar Association, Professor Hamilton
indicated philosophical opposition to such tactics and also the

belief that when prescribed by statute they are rarely imposed by
courts.

Views of the Consultant: Whether one agrees with Professor
Hamilton, ACC Section 415 is in need of attention. At an early
stage in the evolution of the statute the Commission made a
determination that it did not want to recommend any mandatory
course of conduct and then be silent on the consequences of an
Individuc 1"s non-observance of that commandment. Accordingly, it
determined to create sanctions within the statute iIn support of
its mandatory provisions. Section 42J"s liability differs from
that found elsewhere iIn the ACC in that It sets no minimum civil
liability consequence but merely measures the recovery according
to the shareholder®s damages. Im those damages are nominal or
not susceptible of easy proof, there will be little incentive to
undertake the burdens and costs of litigation in support of the
statute. Contrast this with the provision in ACC Sections 450(c)
[p- 45 of S.B. 246] and 455(f) [p- 48 of S.B. 246].

Section 450 mandates the keeping of minimum books and re-
cords as well as creating a right of inspection in shareholders.
A~ officer or agent who refuses to permit inspection is liable
for a penalty in the amount of 10% of the value of the shares
owned by the demanding shareholder or $5,000 whichever is greater
in addition to any provable damages.

Section 455 deals with the preparation and distribution of
an annual report to shareholders. Under subsection (f) a corpo-
ration that neglects, Tails, or refuses to prepare the required
financial statements is subject to a penalty of $25 per day up to
maximum of $1,500. This liability runs to the shareholder or
shareholders making the request for performance by the duty or
duties imposed by the section.

Should some similar minimum consequence be fixed for viola-
tion of Section 415 or should all of these minimum liability
consequences be abolished in conformity with Professor Hamilton s
views?

ARTICLE 6. Directors and Officers

5. Delegation of Board Functions: see page 48 of this
memorandum.

The ACC: ~-Section 450(a) [p- 55 of S.B. 246] requires that
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corporations have a board of directors. H~"*ver, It also stipu-
lates that If there Is affirmative provision in the articles the
powers, duties, privileges, and liabilities conferred or imposed
upon the board shall be exercised, performed, extended and as-
sumed by an identified individual or individuals.

The RMBCA: Section 8.01(c) [p- 8-2] Ilimits the ability to
use the articles to dispense with or limit the authority of the
board to corporations with 50 or fewer shareholders. 1" the
number of shareholders exceeds 50 the corporation is required to
have a traditional board although it may ndelegaten certain
functions to agents.

Views of the Consultant: The distinctions between the stat-
utes suggest two problems. Y~u must decide whether to clearly permit
substitution as opposed to delegation, and, if so, whether you
want to adopt a limitation predicated upon the number of share-
holders. As 1 review ACC Section 450 and the official comment
(- 119-120 ofthe House and Senate Joint Journal for April 8,
1983), 1 am struck thatwe fudged a very iImportant conceptual
distinction. The RMBCA does a better job.

A well drafted statute would distinguish between the circum-
stances in which the statute would tolerate substitution of some
individual or individuals for the board as opposed to conditions
under which 1itis licit for a board to del eqate its powers to
such person orpersons. The issue is one of agency law. Are the
individuals identified in the articles merely the agents of the
board as principal or are they a substitute source of authority?

I~ the RMBCA it is clear that if the corporation has 50 or
fewer shareholders they may be substitutes. Unfortunately, the
RMBCA does not confront the question of whether such substitutes
are then limited by the term and other requirements laid down in
Section 8.03.

ACC Section 450 could be construed as allowing either dele-
gates or substitutes. The apparent mandatory presence of a board
of directors would, however, cause me to interpret it as limited
to agency delegation. Wy leave the matter 1in doubt. The Com-
missioner™s should decide whether they wish to permit substitu-
tion and, 1f so, whether they want to adopt the limitation sug-
gested RMBCA Section 8.01(c).

6. Minimum size of board committees: see pages 52-53 of
this memorandum.

The ACC: Section 468 [pp-. 59-60 of S.B. 246] permits the
articles or bylaws to empower the board to set up executive and
other committees and to delegate to such committees the powers
otherwise vested In the board. Certain powers are excepted.

The RMBCA: Section 8.25(a) [p- 8-43] requires that any such
committees have a minimum of two members.

View of the Consultant: 1 would advocate fTollowing the
RMBCA Dosition on the minimum composition of board committees.



7. Indemnification advances to defendants: see pages 58-
60 of this memorandum.

The ACC: _ Section 490(e) [pp- 70-71 of S.B. 246] gives the
corporation discretion to advance expenses anticipated by a de-
fendant In any civil or criminal action prior to thefinaldispo-
sition of the action or proceeding. This advance Isconditioned
upon an undertaking by the defendant to repay the funds If It
should ultimately be determined that there was no entitlement to
Indemnlficatlon.

The RMBCA: Section 8.53(a) [p- 8-109] Is far more conserva-
tive. Before an advance may be authorized there must be a deter-
mination of the defendant’s good faith, the furnishing of a
written personal undertaking to repay the funds, and a finding
that the facts as then known would not preclude Indemnification.

Views of the Consultant: I would personally favor substitu-
tion of the concepts in RMBCA Section 8.53(a) for the lessre-
strictive provisions of ACC Section 490(e).

ARTICLE 7: Amendments and Changes

8. Procedure to Amend Articles of Incorporation: see pages
61-62 of this memorandum.

The ACC: Section 504 [pp- 73-74 of S.B. 246] defines the
procedures which must be. followed to amend the articles of iIncor-
poration. Assuming that shares are outstanding, Section 504
vests the power to iInitiate amendments in both the board and the
shareholders. To be adopted, the amendment must be approved by
both groups.

The RMBCA: Section 10.03 [pp-“"10-10, 10-15] differs from
the ACC 1In restricting the power to initiate amendments to the
articles to the board. Under normal circumstances, the amendment
is not adopted until approved by the shareholders. However,
Section 10.02 [pp 10-7, 10-10] lists six changes in the articles
which, unless the articles provide otherwise, are within the
power of the board to effect without shareholder approval. The
official comment terms them "housekeeping amendments."

Views of the Consultant: I can see little harm in adoption
of the RMBCA position on this point. Expense would be saved in
corporate entities in which there is a large body of shareholders
by exempting the need to poll them In the stated circumstances.
Few Alaska corporations would presently fall iInto this category
but this would seem an insufficient reason to reject this innova-
tion.



ARTICLE 8. Organic Cnange

9. Right of shareholders to dissent: see pages 73-74 of
this memorandum.

The ACC: Section 574 [pp- 90-91 of S.B. 246] recognizes the
right of shareholders to dissent in the case of an organic
change, including the sale of all or substantially all of the
corporate assets other than in the usual and regular course of
business.

The RMBCA: Section 13.02 [pp. 13-8, 13-16] accords these
same rights but goes further. I would grant shareholders the
right to force the corporation to purchase their shares in the
event of an amendment to the articles which would Impair existing
preemptive, redemption or voting rights. I~ 1ts final draft,
this has been expanded further to accord the right to dissent in
the event an amendment is adopted reducing the outstanding
shares. Any shareholder who would, in consequence of such reduc-
tion, be left with a fraction of a share which is then subject to
acquisition for cash at the option of the corporation is to be
accorded dissenter ’s rights.

Views of the Consultant: I think that the provisions of
Section 13.02 are desirable and commend them as additions to the
present content of ACC Section 574.

10. Payment to dissenting shareholder: see pages 75-76 of
this memorandum.

The ACC: ACC Sections 580 and 582 [pp 93-94 of S.B. 246]
create an obligation iIn the corporation to pay the dissenter who
has perfected her rights the fair value of the shares. The
s-""eme is to First give the shareholder and the corporation the

"rtunity to agree on this figure. If they cannot, Section 582
J-:.~cses the burden upon the corporation to commence litigation
seexing a judicial determination of fTair value.

The RMBCA: Section 13.25 [p.- 13-31] contains a valuable
innovation. It requires that the corporation pay to the dis-
senting shareholder the amount deemed by the corporation to
represent the fTair value of the shares. IT there i1s a dispute
and, ultimately, litigation at least the shareholder has these
funds with which to finance the fTight.

Views of the Consultant: Professor Hamilton made a convinc-
ing presentation on this point In his address to the Alaska Bar
Association and 1 would favor its Inclusion iIn the ACC.
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ABBREVIATIONS USED

In this publication the following abbreviations are
used:

ACC— Alaska Corporations Code (the short title of the
comprehensive revision of corporation law to be made by House
Bill 246 and Senate Bill 199, identical bills iIntroduced iIn the
Fourteenth Alaska Legislature).

ABCA— The present Alaska Business Corporation Act
(chapter 126, Session Laws of Alaska 1957, now Alaska Statutes

Sections 10.05.003-10.05.828).

MBCA or '"the Model Act'"- Model Business Corporation Act
asrevised through July 1, 1969 (a product of a committee of the
American Bar Association Tfirst published i1In 1950 and -carried
forward with changes until generally revised in 1984. The 1953
version became the Dbasis of the existing Alaska Business
Corporation Act).

RMBCA or Revised Model Act— Revised Model Business
Corporation Act (1984) (the 1984 comprehensive revision by a
committee of the American Bar Association of its earlier Model
Business Corporation Act).

CGCL or GCL- California General Corporation Law (the
1977 omnibus revision of California®s for profit corporations
code, one of the two principal sources for the ACC) .

NBCL or BCL- New York Business Corporation Law (the
second of the two principal sources for the ACC).

ANCSA— Alaska Native Claims Settlement Act (Public Law
92-203, as amended, 43U.S.C. sec. 1601, et seq., the federal
Act of December 18, 1971, and i1ts amendments settling land claims
and providing for the formation of regional and village
corporations. The Act and i1ts amendments are reprinted in Volume
1 of Alaska Statutes) .
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PREFACE

This study paper consists of three parts, each designed to
familiarize the reader with the contents and origin of the pro—
posed Alaska Corporations Code (ACC) and its relationship to the
1984 Revised Model Business Corporation Act (RMBCA).

Part I follows the organizational structure of the ACC and
gives a brief description of theorigin of each section, its
content, and a specific comparison toprovisions of the RMBCA.
This work was originally produced by the Alaska Code Revision

Commission 1in March, 1984, to provide a comparative study of the
ACC and the tentative exposure draft of the RMBCA, for use by the
Alaska Legislature, the Alaska Bar Association, and others inter—
ested in the content of the ACC. The study paper demonstrates

the substantial similarity between the draft RMBCA and the

proposed provisions of the ACC. In June, 1984, the final draft
of the RMBCA was produced by the Committee on Corporate Laws
Section of Corporation, Banking , and Business Law of the Ameri —
can Bar Association. The Alaska Code Revision Commission again
considered the content of the RMBCA, and adopted additional RMBCA
provisions into the content of the ACC. Part 1I"s comparative

study has been updated to reflect these recent revisions to the
ACC.

Part 1l consists of three comparison charts which provide a
section-by-section cross-reference of the ACC to the existing
Alaska Business Corporations Act- AS 10.05 (ABCA) and the RMBCA.
These charts have also been updated to reflect revisions made to
the ACC following the release of the 1984 RMBCA.

Part 11l is a source chart showing the origin of each provi—
sion of the ACC and its comparable coverage 1in existing Alaska
law (ABCA), the former Model Business®™ Corporation Act (MBCA), the
California General Corporation Law (GCL), the New York Business
Corporation Law (NBCL), other sources (e.g. Delaware or Oregon
business corporation Jlaw), and the RMBCA.

The Alaska Code Revision Commission®s goal 1in drafting the
ACC was to provide Alaska with a modern, balanced corporations
statute crafted to the special needs of Alaska. An  examination
of these study materials, especially the source chart 1in Part
i, shows that the ACC has drawn its content from the very best
statutory provisions found 1in the United States and in the Re-—
vised Model Business Corporation Act.

Forthe most comprehensive study of the ACC, readers are
encouraged to use this study paper in conjunction with the Offi—
cial Commentary to the ACC, found in the House and Senate Joint
Journal Supplement to HB 246/ SB 199, dated February 7, 1985.



PART |

A SECTION-BY-SECTION COMPARATIVE STUDY
OF THE PROPOSED ALASKA CORPORATIONS CODE (ACC)

AND THE

1984 REVISED MODEL BUSINESS CORPORATION ACT (RMBCA)



ARTICLE 1. CORPORATE PURPOSES AND POWERS

Section .005 PURPOSES

ORIGIN: ACC Section .005 alters the content of AS 10.05.003
to conform to the content of Section 3 of the Model Business
Corporation Act (MBCA).

SUMMARY OF COVERAGE: ACC Section .005 permits an Alaska
corporation to be formed for any lawful purpose(s) other than
insurance and banking. Stock and mutual 1insurance companies

are formed under AS 21.69; the companies are of a corporate
nature and are governed by the ACC to the extent provided in
AS 21.69.020. Reciprocal 1insurance companies, noncorporate
in nature, are formed under AS 21.75.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: ACC Section .005
is functionally identical to RMBCA Section 3.01(a). The

limitations spelled out in RMBCA Section 3.01(b) are found in
ACC Section .010.

Section .010 GENERAL POWERS

ORIGIN: ACC  Section .010 1is predicated upon AS 10.05.009
which was, in turn, predicated upon Section 4 of the Model
Business Corporation Act.

SUMMARY OF COVERAGE: The 1introductory phrase was adopted
from Section 207 of the California General Corporation Law
(hereafter the "GCL™) and make"s explicit that while the
general grant of powers are cg-extensive with that of a
natural person, this grant 1is subject to limitation by provi—

sions in the articles of incorporation or other law. Subsec—
tion (6) makes direct reference to the new provisions on
loans to officers and directors (Section . 485). Subsection

(15) adds "stock option plans” to the list of incentive plans
which a corporation may establish for its directors, officers
and employees.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: Section 3.02
also contains a general grant and specific enumeration of
corporate powers. It is functionally identical to ACC Sec—
tion .009, except that it does not contain express authority
to make Uloans to corporate officers and directors. Within
the RMBCA loans, to directors are governed by Section 8.32.
They are licit if approved by a majority of the outstanding
voting shares. The 1loan may also be authorized by the direc-



tors if the board, in its collective judgment, determines

that the loan 1is in the best interest of the corporation.
Section 3.02 follows ACC Section .009 in s.pecifical ly

listing "share option plans™ among the 1incentive plans which

a corporation may establish. The 1idea that a corporation
has powers which are presumptively coextensive with those of
a natural person 1is explicit in ACC Section .009. It is left

to implication 1in the comment to RMBCA 3.02.

Section .015 DEFENSE OF ULTRA VIRES

ORIGIN: ACC Section .015(a) 1is predicated upon Section 203
of the New York Business Corporation Law (hereafter the
"NBCL"). It is a modified version of former AS 10.05.018 and
Section 7 of the MBCA. Section .015(b) 1s new and 1is taken
from Section 208 of the GCL.

SUMMARY  OF COVERAGE: ACC Section .015 governs the limited
circumstances in which a claim of "ultra vires” may affect

the rights of third parties who have dealt with a corporate
entity and the 1impact of such behavior in creating liability
on the part of the corporate officers and directors of the
corporation. While the concept of "ultra vires"” is fre—
guently included 1in the discussion of agency problems within
the corporate framework, properly understood it is not a
traditional doctrine of agency law. A transaction 1is ultra
vires when it is beyond the powers of the corporation as
those powers are conferred by law and the terms of the arti —
cles of incorporation.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The provisions®
of ACC Section .015 and those of RMBCA 3,04 are functionally
identical.

Section .020 LIMITATIONS ON AUTHORITY OF CORPORATE AGENTS
ORIGIN: ACC Section .020 is predicated upon GCL Section 208.

SUMMARY  OF CONTENT: Unlike conduct assailed as beyond the

powers of the corporation, a subject covered by ACC Section

.015, Section .020 deals with the consequences of an abuse of
authority which was within the power of the corporate princi—
pal to confer. The provisions of Section .020 confront the

common law of agency as it has been applied to the unique

problems generated by an artificial corporate person as prin—
cipal. The thrust of Section .020 1is to shift the risk of

transactions which exceed the authority of corporate agents

to the corporation thus relieving the interests of innocent

third persons. Subsection (3) makes it clear that either the

corporation or a shareholder suing.in a derivative capacity

may assert lack of authority 1in any action against the faith-

less agent.



COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The official
comment to RMBCA Section 3.04 makes it clear that the Model

Act has no coverage of this important question at all. See
pp. 3-17, 18.

Section .025 CONTRACTS OR CONVEYANCES BINDING DOMESTIC AND
FOREIGN CORPORATIONS

ORIGIN: ACC Section .025 1is predicated upon GCL Section 208.
SCOPE OF COVERAGE: ACC Section .025 settles two important

guestions associated with contracts or conveyances entered by
corporate agents who have exceeded their actual authority.

IfT the transaction 1is within the scope of the agent"s "ap—
parent authority™, it 1is binding upon the corporate principal
and upon the third party. Thus, the defect in the authority

of the agent does not defeat the corporation®s liability on
the transaction, nor does it prevent it from acquiring rights
against the third party measured by the terms of the trans-—
action.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA has no
statutory provision covering this 1important question.



ARTICLE 2. NAME AND SERVICE OF PROCESS

Section .105 CORPORATE NAME

ORIGIN: ACC Section .105 1is a reenactment of AS 10.05.021 as
amended.

SUMMARY OF COVERAGE: ACC .101 requires that a corporation
adopt as part of its name one of the listed alternatives
designed to warn third parties that they are dealing with a
corporate entity. ACC .105 also prohibits a person from
adopting a name that contains words suggesting a corporation
unless that person has either been issued a certificate of
incorporation in Alaska or has obtained a certificate of
authority for a foreign corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: ACC  Section
.105 is functionally 1identical to RMBCA Section 4.01(a) and
(b). There are, however, differences 1in content.

RMBCA Section 4.01(a)(l) requires that a corporation
include as part of 1its name one of the traditional words or
abbreviation designed to indicate corporate status. In a
break with the prior Model Act and exposure draft, the final
version would allow this requirement to be satisfied by the
inclusion of "words or abbreviations of like 1import in anoth—

er language. ; ; ™ Tne official comment merely 1indicates
that the change has been made. It offers no justification.
At least two reasons to oppose such permission come to mind.
First, I doubt that many persons would appreciate the 1import
of initials such as "GmbH"™ as a signal that this was a limit—
ed liability entity. Further, even if one knew that this was

a German designation for a corporation she might be fooled
into belief that the entity was jn fact a German entity.

RMBCA Section 4_.01(c) contains provisions whereby a
corporation may give.written consent to the use by another
entity of a name which would otherwise be deceptively simi-
lar.

The final draft of Section 4.01(b)(4) requires that a
corporate name be distinct from the name of a registered
nonprofit corporation. This provision 1is not contained in
the ACC.

ACC Section .105(b) continues a 1976 amendment by the
terms of which the Legislature foroade a <corporation from

adopting a name which contained the word "city", "borough",
or "village"” or otherwise implying that the corporation 1is a
municipality. Reflecting its detachment from Alaskan con—

cerns, RMBCA Section 4.01 contains no similar prohibition.

Section .110 RESERVATION OF CORPORATE NAME



Section .115 APPLICATION TO RESERVE CORPORATE NAME

Section .120 TRANSFER OF RESERVED NAME
ORIGIN: ACC Sections .110, .115, and .120 are reenactments
without change of former AS 10.05.024, .027, and .030 which
were, in turn, predicated upon Section 9 of the MBCA.
SUMMARY OF COVERAGE: ACC Sections .110, .115, and .120 set
forth the natural or corporate persons who may reserve a
corporate name.
COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4.02 is functionally identical to these provisions of the ACC

except for their substitution of the commissioner for the
"secretary of state."”

Section .125 REGISTRATION OF CORPORATE NAME

Section .130 USE OF SAME OR DECEPTIVELY SIMILAR NAME
Section .135 PROCEDURE FOR REGISTRATION OF CORPORATE NAME
Section .140 FEE FOR AND DURATION OF REGISTERED NAME

Section .145 RENEWAL OF REGISTERED NAME

ORIGIN: ACC Sections .125, .130, .135, .140, and .145 are
reenactments of AS 10.05.033, 034, .036, .039, and .042, and
are based on Sections 10 and 11 of the MBCA. Section .034
was added by the Legislature 1in 1966. Minor Jlanguage changes

have been incorporated to recognize the recently enacted
scheme to allow the Department of Commerce and Economic
Development to determine various,fees by administrative regu-—

lation.

SUMMARY OF COVERAGE: ACC Sections .125, .130, .135, .140,
and .145 provide for the registration, protection, duration,
and renewal of a corporate name. Under ACC Section .130,

registration of a corporate name gives the registered holder
the right to seek an injunction against the use of that name
or a deceptively similar name by another. The registered
name must be renewed each year under ACC Section .145.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4.03 combines the coverage of former Model Act Sections 10
and 11. Unlike ACC Section .130, RMBCA Section 4.03 does not
explicitly confer exclusive right to the use of a registered

corporate name, nor does it declare that a person who has
registered the corporate name may enjoin the use of the same
or a deceptively similar name. Section .130 clearly provides

that the remedy available for abuse of a registered corporate



name is not limited to injunctive relief, but may be a
cause of action for damages. RMBCA Section 4703 contains
no such provision.

Section .150 REGISTERED OFFICE AND REGISTERED AGENT

ORIGIN: ACC Section .150 1is a reenactment without change of
AS 10.05.045 which was based on Section 12 of the MBCA.
SUMMARY OF COVERAGE: ACC Section .150 establishes the re—
guirement that a corporation maintainboth a registered of —
fice and a registered agent 1iIn tho State of Alaska. The

agent 1is necessary for service of process; and, the office 1is
required to serve as the depository for various books and
records as provided or required by thethe ACC.

COMPARISON WITH THE FINAL DRAFT OF THERMBCA: RMBCA  Section
5.03 is functionally identical to ACC Section .150.

Section .155 REGISTRATION OF AGENT BY NONRESIDENT WITH
CONTROLLING INTEREST

ORIGIN: ACC Sect ion .155 1isa reenactment without substan—
tive change of AS 10.05.791 as amended in 1980. A rewording
has been undertaken to make explicit that the designated
agent must be within the State of Alaska.

SUMMARY OF COVERAGE: In order that the commissioner may
readily establish official contact with a nonresident pos —
sessed of a controlling interest (ACC Section .955(12)), ACC
Section -155 requires such a person to designate an agent
within Alaska upon whom notice and process may be served.
Service on the Section .155 agent is equivalent to
personal service on the controlling nonresident. Section
«155(b) enforces this requirement,by forbidding, 1in the event
of noncompliance, either the controlling person or the con—
trolled corporation use of the courts of the State of Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Again, reflec—
tive of 1its concern with the problems of no particular juris—
diction, the content of the Revised Model Act contains no
provision requiring designation of agents Dby nonresidents
with a controlling intereru.

Section .150 FILING LIST OF REGISTERED CORPORATIONS WITH SUPER —
IOR COURT; UPDATING AND PUBLISHING

ORIGIN: ACC Section .160 1is a reenactment of AS 10.05.048
which, has been changed to require yearly compilation ano
weekly updating of the stipulated information.

SUMMARY OF COVERAGE: ACC Section .150 reflects the view tnat



Section
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.165 CHANGE OF REGISTERED OFFICE OR AGENT
ORIGIN: ACC Section .165 is a reenactment of AS 10.05.051
which was, in turn, predicated upon Section 13 of the MBCA.
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RMBCA.

Section .170 CHANGE OR RESIGNATION OF REGISTERED AGENT
ORIGIN: ACC  Section .170 is a reenactment of AS 10.05.054,
which was based on Section 13 of the MBCA. The final sen—
tence has been changed to permit a resignation of the regis—
tered agent, to become effective sooner than 30 days after
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corporation appoints a successor within this shortened peri—
od. This change is based upon Section 57.070(3) of  the
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counting to the commissioner.

COMPARISON WITH THE FINAL DRAFT Of THE RM8CA: RM8CA Section
5.03 does not provide for a shortened effective date 1if the
corporation appoints a successor registered agent. The mini —
mum information to be contained 1in the written resignation 1is
governed by Section 5.02. The ™"circularity problems"” noted
in the official comment to RMBCA Section 5.03 have been
directly solved by ACC Section .170(b). The commissioner is
directed to mail a copy of the written notice of resignation
to "the corporation at its principal office."

Section .175 SERVICE OF PROCESS ON CORPORATION

ORIGIN: ACC Section .175(a), (c), and (d) are a reenactment
of AS 10.05.057, and are based on Section 14 of the MBCA.
ACC Section .175(b) 1is new to the law of Alaska. It is taken

from Section 57.075(3) and (4) of the Oregon Revised Statutes
and eliminates the commissioner®s burden under prior law to
transmit process served on the commissioner given the default
of a registered agent. Under ACC Section .175(b), that
burden is placed upon the party seeking to initiate litiga—
tion against the corporation.

SUMMARY OF COVERAGE: To assure that notice sent to a corpo—
ration without a registered agent 1is the best available under

the circumstances, ACC Section .175(b)(2)(B) requires that

the moving party send notice to such address as 1t knows or,

on the basis of reasonable”™inquiry, has reason to believe is
most likely to result in actual notice. Under ACC  Section

.175(b)(3), the moving party is obliged to file proof of the

attempted service 1in the appropriate superior court or other

tribunal.

COMPARISON WITH THI; FINAL DRAFT OF THE RMBCA: RMBCA  Section
5.04 admits that there were substantial problems with  the®
provisions of former MBCA Section-14. It, too, eliminates
the burden formerly placed upon a state official to serve the
substitute process. Unlike the Oregon law and the ACC, RMBCA
Section 5.04(b) does not require that a best effort be made
to find the actual address of the corporation. It is content
if the notice 1is mailed to the principal office. Given the
official comment®s express solicitude that actual notice be
communicated to the foreign corporation, it would appear that
the Oregon/ACC approach 1is superior.



ARTICLE 3. FORMATION OF CORPORATIONS

Section .205 INCORPORATORS

ORIGIN: ACC Section .205 1is a reenactment with one change of
AS 10.05.752 as amended 1in 1975 Dby the Legislature.

SUMMARY OF COVERAGE: The minimum age for an 1incorporator has
been reduced from 19 to 18 to bring Section .205 1into confor—

mity with Alaska®s general policy on legal majority. ACC
Section .205 varies from Section 53 of the MBCA in the requi —
rement that incorporators be natural persons. This is a

continuation of prior Alaska law.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

2.01 differs from ACC Section .205 and existing Alaska law by
permitting artificial persons (including unincorporated asso-—
ciations, partnerships, trusts, estates, and governments) to

act as 1incorporators. There 1is no minimum age for natural

persons to so function. Further, the requirement that the

incorporators sign a verified copy of the articles has been

elimi nated .

Section .208 ARTICLES OF INCORPORATION

Section .210 ARTICLES OF INCORPORATION; OPTIONAL PROVISIONS

ORIGIN: ACC Section .208 subsections (1), (2), and (3) are
predicated upon AS 10.05.255(1), 3), and (10), which were
derived from Section 54 of the MBCA. Subsections (4) and (5)
are taken from Section 202 of the GCL. Subsection (6) re—
enacts AS 10.05.255(13) as amended. The provision of the ACC
governing the content of th-» articles 1is modeled upon Sec —
tions 202 and 204 of the GCL. ACC Section .210 1is based upon
GCL Section 204, Delaware Section 102(b)(4) and (5), and AS
10.05.255.

SUMMARY OF COVERAGE: In addition to the specific changes
noted, Sections .208 and .210 make vital a drafting decision
which was wunimportant under prior Alaska law. The goal of

the ACC 1is to follow California®s example requiring that the
articles of 1incorporation function as the fundamental agree—
ment which structures the basic purpose of the corporation,
the prerogatives of management, and the rights of sharehold—
ers. Sec tion .208 requires that several fundamental deci—
sions be addressed in the articles. While the provisions may
be amended by following the procedures outlined 1in the ACC,
at all times the subject matter content of Section .208 must



be defined 1in the current corporate articles. Section .210
enumerates provisions which are optional as contents of the
articles. The critical point is that 1f the subject matters

enumerated in Section .210(1) are not settled by the initial

or amended provisions of the articles, they may not be re—
solved or governed by the bylaws, shareholder agreements, or
any other form of treaty.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: An initial
comparison between RMBCA Section 2.02 and ACC Sections .2U8
and .210 would suggest significant differences. It would be
misleading. It is true that RMBCA Section 2.02(a) has a
rather short list of mandatory provisions when contrasted
with ACC Section .208. In part this 1is because ACC Section
.208(4) reflects Alaska®s concern for 1identification of alien
affiliates, a concept unknown to the Model Act. Further,
there 1is no single provision in the RMBCA which 1is comparable
to ACC Section .210 1in gathering 1into one convenient place
all of the optional decisions which cannot be made effective

unless they are reflected 1in the articles. The MBCA does
have such requirements, only they are scattered throughout
the act. See the official comment to RMBCA Section 2.02 at

page 2-9,10.

The topics which are conveniently gathered in ACC Sec-—
tion .210(1) and scattered throughout the lengthy text of the
RMBCA are not 1identical. In general, it may be said that the
ACC is more protective of the interests of shareholders (both
actual and potential) and their interest in locating 1in one
document a definitive statement of these basic decisions.
Under the RMBCA, such decisions could be found 1in extrinsic
resolutions or agreements which might be known and available
to some but not to others.

Section .213 FILING OF ARTICLES OF INCORPORATION

ORIGIN: ACC Section .213 continues the policy of AS
10.05.258, which had been predicated upon Section 55 of the
MBCA. i

SUMMARY OF COVERAGE: ACC Section .213 also reflects the
general scheme of the ACC to standardize the procedures for
filing with the commissioner as set forth in ACC Section
.910.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.03 suggests to the legislatures of the several states that
they abolish the concept and practice of a "certificate of

incorporation.”™ Instead, filing 1is completed upon delivering
a copy of the articles to the secretary of state and having
it "“stamped and filed."” There 1is to be no certificate of
incorporation . Elimination of the certificate of 1incorpora—

tion would destroy the "bright [Iine" event selected by  tne
Commission for fixing the de jure commencement of corporate
existence.



Section .215 DISCLOSURE OF CORPORATE PURPOSES

ORIGIN: ACC Section .215 1is a reenactment without change of
AS 10.05.259, as amended 1in 1980.

SUMMARY OF COVERAGE: ACC Section .215 perpetuates a decision

of the Legislature made 1in 1980 which requires that a corpo—
ration disclose to the Department of Commerce and Economic

Development the activities in which it will initially engage.

This is not done for the purpose of limiting corporate acti-

vity. Under the ACC, incorporation can still be as general

as the pursuit of "any lawful purpose.”™ The 1information is
elicited so that the state may obtain a clearer 1idea of the
dimension of economic activity.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Again, reflec—
ting its lack of familiarity with the aspirations of the
Alaska Legislature, the standard recommended text of the
RMBCA contains no provision requiring disclosure of corporate
purposes.

Section .218 EFFECT OF ISSUANCE OF CERTIFICATE OF INCORPORATION

ORIGIN: ACC Section .218 1is derived from AS 10.05.810.

SUMMARY OF COVERAGE: ACC Section .218 fixes the 1issuance of
the certificate of incorporation as the point 1in time when
the de jure existence of a corporation commences. In adopt—

ing this "bright 1line” rule, the ACC goes beyond Section 56
of the MBCA and AS 10.05.810 to expressly abolish the common
law doctrines of de jure compliance, de facto 1incorporation,
and corporation by estoppel.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
2.03 would also create a "bright line" event fixing the
initial existence of a corporation. Under RMBCA Section
2.03, that event 1is "the secretary of state"s filing of the
articles of incorporation. .t

RMBCA  Section 2.04 leaves the current body of con—
flicting and confusing common Jlaw on de facto incorporation
and corporation by estoppel unreformed. This notwithstanding
the official comment that: "Incorporation under modern stat—
utes is so simple and inexpensive that a strong argument may
be made that nothing short of filing articles of incorpora—
tion should create the privilege of limited liability." ACC
Section .218 adopts that "strong argument™.

Section .220 ASSUMPTION OF PURPORTED POWERS OF NONEXISTENT

CORPORATION: LIABILITY

13



ORIGIN: ACC Section .220 is a modification of former AS

10.05.810, which had been predicated upon Section 146 of the
MBCA.

SUMMARY OF COVERAGE: ACC Section .220 determines the liabi—
lity <consequences of persons who assume to act as a corpora-—
tion for which there has been no issuance of a certificate of
incorporation (Section 218). Unless there is a written
agreement, wherein a third party agrees to deal on a limited
liability Dbasis with individuals purporting to act for a
corporation for which no certificate has been issued, those
persons are jointly and severally liable.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.04 imposes joint and several liability on all persons
purporting to act as or on behalf of a corporation who knew
that there was no incorporation [effective filing with the
secretary of state]. It does nothing to relieve the con—
flicting interpretations given to prior Model Act provisions
dealing with the consequences of defective incorporation.

See, e.g., Sherwood & Roberts-Oregon, Inc. v. Alexander, 269
Or. 389 , 52"3 P .2d 135 (1974), which 1is in direct conflict
with Heintze Corp. V. Northwest Tech-Manuals, Inc., 7 Wash.

App. 759, 502 P.2d 486 (Div.One. 1972).

Section .223 ORGANIZATION MEETING

ORIGIN: ACC Section .223 1is a reenactment of AS 10.05.267

and is based upon Section 57 of the MBCA. Language modifica—
tions "have been made to coordinate with Section .210(3),

which makes optional the naming of initial directors in the
articles. Another modification is the phrase in the first

sentence which is intended to preclude a construction of
Sect ion .223 as a precondition to the attainment of corporate

exi stence.

®5

SUMMARY OF COVERAGE: ACC Section .223 defines the transition
by which the entity being formed passes from the control of
incorporators to that of the initial board of directors. In
a reform designed to facilitate corporate formation, the
articles are competent to name 1initial directors in which
case they, and not incorporators, hold the initial meeting.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

2.05 parallels the ACC and permits the articles to name the
initial directors.

Section .225 POWERS OF INCORPORATORS BEFORE DIRECTORS®" ELECTION

ORIGIN: ACC Section .225 1is new to Alaska law being predi —
cated upon Section 210 of the GCL and Section 107 of tne



General Corporation Law of the State of Delaware.

SUMMARY OF COVERAGE: Since the naming of initial directors
in the articles is optional, Section .255 defines the powers
which incorporators shall hrve 1in the event that they, and

not the initial directors, shall hold the organizational
meeting.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

2.05(2) is in substantial accord with the California, Dela—
ware, and ACC 1innovations.

Section .228 BYLAWS: ADOPTION, AMENDMENT OR REPEAL

ORIGIN: ACC Section .228 is taken from Section 211 of the
GCL and works a major change 1in AS 10.05.135.

SUMMARY OF COVERAGE: Under current Alaska law the power to
adopt, amend, and r.epeal provisions of the bylaws 1is vested

exclusively in the board unless reserved to the shareholders
in the articles of incorporation.

Absent provisions in the articles, ACC Section .223
vests equal powers 1in the board and the shareholders with
respect to determining the content of the bylaws. However,
the articles are competent to restrict or eliminate the power
of either the board or the outstanding shares. There are
thus three possibilities: (1) concurrent, independent power

in the board and the outstanding shares (the default rule);
(2) an article provision restricting or eliminating the power
of the board; or, (3) an article provision restricting or
eliminating the power of the outstanding shares.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.20 provides a default rule 1identical to ACC Section .228.
In the absence of a provision 1in the articles, the power to
adopt, amend, or repeal bylaws 1is shared by the directors and

shareholders. The RMBCA does not use the term ™"adopt", but
the official comment makes explicit that it is to be 1included
within the meaning of "amend.™ Under RMBCA Section
10.20(a) (1), the articles are competent to extinguish the
power of the board. Apparently they cannot extinguish the
power of the shareholders who, under RMBCA Section 10.20(b),
are guaranteed power over the content of the bylaws. Thus

the flexibility available under California, Delaware, and ACC
provisions is not attainable under the RMBCA.

The ACC®"s concern that shareholders ultimately control
the corporation 1is manifested 1in Section 460 wherein they are
given the right to remove any or all of the directors at any
time for any reason.

Section .230 BYLAWS:. NUMBER OF DIRECTORS AND OTHER CONTENT

ORIGIN: ACC Section .230 1is predicated upon Section 212 of

15



the GCL, and substantially enlarges the coverage of AS
10.05135, which had been based on Section 27 of the MBCA.

SUMMARY OF COVERAGE: Under ACC Section .230, the bylaws have
a mandatory content only 1if the articles have not fixed the
number of directors or established a formula from which that

number may be derived. The ACC®s provisions on the number of
directors establish three as the default minimum unless the
corporation has fewer than three shareholders. In that 1in-
stance, the number of directors need not exceed the number of
shareholders. This will provide significant flexibility in

the format ion and operation of closely held corporations.
Any bylaw which would change the number of directors must
obtain approval of the outstanding shares. Further, if the
effort is to reduce the number of positions on the board to
fewer than five, subsection 230(d) protects the interests of
minority shareholders by invalidating the attempt if sixteen
and two-thirds percent of the outstanding shares vote against
it.

Under subsection (e), the optional content of the bylaws
is partially enumerated. These provisions need not be adop-—
ted but are intended to suggest to those forming corporations
some of the important matters governing procedures, e.g. for
shareholder and director meetings, the qualifications, du—
ties, authority and compen sat ion of directors and officers,
and such other matters relating to the day to day management
of the corporation as are usefully stabilized in a formal
agreemen t.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.06(b) simply states that the bylaws may contain any provi—
sion for managing the business and regulating the affairs of
the corporation that 1is not inconsistent with law or the
articles. This 1is 1in accord with ACC Section .230(e). The
absence of the enumerated list of optional provisions should
not be taken to suggest that the RMBCA 1is less exacting than
the ACC. The cross-references t0O RMBCA Section 2.06 1indicate
twenty-two matters which should be considered for regulation
in the bylaws. Rather than the" convenience of ACC Section
.230(e), one has to page through the provisions of the RMBCA.

Section .233 BYLAWS TO BE KEPT AT OFFICE; INSPECTION BY
SHAREHOLDERS

ORIGIN: ACC Section .233 1is taken from Section 213 of the
GCL.

SUMMARY OF COVERAGE: The corporation 1is obligated to keep at
its principal business office in Alaska a copy of its bylaws

reflecting all current provisions 1including amendments. The
shareholders are to have a right to inspect the bylaws at all
reasonable times. A foreign corporation which does not have

a principal business office 1in Alaska 1is obligated to furnish
a copy of its current bylaws to any Alaska shareholder who
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makes a written request.

AS 10.05.237 through .249 cover the content of ACC
Section .233, but do not clearly obligate a foreign corpora—
tion to make a copy of its bylaws available to requesting
shareholders who are citizens of Alaska.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
contains a similar requirement although it 1is somewhat diffi—
cult to locate. Section 16.02 directs that a corporation
keep copies of the records required 1in Section 16.01(c). One

of the 1items set forth in 1in Section 16.01(c) 1is a copy of
the corporate bylaws.
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Section

.305

ORIGIN:
modifications to accommodate MBCA Sections 15 and 16,
were the basis of AS 10.05.060 and .069. Section

with
which

.305(a)
Section
change.

ARTICLE 4. CORPORATE FINANCE

CREATION, CLASSES, AND ISSUANCE OF SHARES

ACC Section .31)5 is premised upon GCL Section 40f,

replaces AS 10.05.060 without substantive change, and
-305(b) replaces AS 10.05.069 without substantive

SUMMARY OF COVERAGE: ACC Section .305 permits great flexibi—

lity

to

various
rights,

tributions

enti ty.

COMPARISON
6.01

is

Section
limitations on classes of stock must be contained in the
articles

Section

.308

ORIGIN:

10.05.063,

the corporation 1in creating distinctions as among

classes or series of shares with respect to voting
as well as preferences or privileges regarding dis—

during the life or at the dissolution of the

WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
functionally 1identical to ACC Section .305. ACC

210(6) 1s warning that the rights, privileges, and

is reflected in RMBCA Section 6.01(b).

ISSUANCE OF PREFERRED OR SPEC IAL*CLASSES OF SHARES

ACC Section .308 is largely a reenactment of AS
which was predicated upon Section 15 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .305 allows the establish-
of classes and series with,.varying rights and liabili-

ment
ties.
which

classes.
with clients the variations possible in such areas as redemp-
dividend preferences , liquidation preferences and con-

tion,

version

ACC  Section .308 specifies a number of particulars
may

be the subject of wvariation between different
This list should aid the practitioner in discussing

options.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
is functionally identical to ACC Section .308.

6.02

Section

Section

Section

Section

.310

.3.13

.315

.318

ISSUANCE OF SHARES IN SERIES

VARIATION IN RIGHTS AND PREFERENCES OF SHARES

SERIES RIGHTS AND PREFERENCES ESTABLISHED BY BOARD

MANNER OF ESTABLISHING SERIES
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Section .320 FILING OF STATEMENT BEFORE [ISSUANCE OF SERIES

ORIGIN: ACC Section .310 is based upon AS 10.05.066 and MBCA
Section 16 without substantive change.
MBCA Section 16 and AS 10.05.069 form the basis for ACC

Section 313. Subsection (7), which permits a variation in
voting rights in preferred or special classes, is new to
Alaska law. The provision was added to MBCA Section 16 in
1966, after enactment of AS 10.05.069.This section thus
represents an updating of Alaska law to conform to the Model
Act.

ACC Section .315 is predicated upon MBCA Section 16 and
reenacts AS 10.05.072 without substantive change.

ACC  Section .318 isa reenactment withoutsubstantive
change of AS 10.05.075 and MBCA Section 16.
ACC Section .320 1is essentially a reenactment of AS

10.05.078, which was predicated upon MBCA Section 16. A
modification has been made to the language of Section .320(a)
to accord with the broader power of delegation to the board
to fix by resolution an unissued class.

ACC Section .323 1is a reenactment of AS 10.05.084, which
was .iiodeled upon Section 16 of the MBCA. A wording <change
has been made to reflect the broader power of a board to fix
by resolution the rights and privileges of an authorized but
wholly unissued class.

SUMMARY OF COVERAGE: ACC Section .310 makes clear that
preferred and special classes of shares may be divided into
series.

ACC Section .313 enumerates the rights and preferences
which may vary between series of the same preferred or spe—
cial class of shares.

ACC Section .315 specifies that the board may be granted
the power by the articles to divide a class into series and
fix the relative rights and preferences of the shares of a
series. This power 1is subject to any limitation placed upon
it by the articles or by ACC Sections 305-323.

ACC Section .318 specifies the procedure for establish—
ing a series.

ACC Section .320 vindicates the interest of the state 1in
securing information as to the equity 1interests outstanding
for Alaska corporations. This 1information 1is supplied by the
articles or any amendment thereto 1in cases not involving
board power to fix the relative rights and preferences.
However, when the power has been delegated to the board (ACC
Section .208(5) (B)(C)), Section 320 requires that this infor-.
mation be filed with the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section

6.03 establishes with fewer guidelines to the practicing
lawyer, the authority, scope, manner, and steps which must be
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taken to create series within a class of preferred shares and
to report the same to the secretary of state.

RMBCA Section 6.03 departs from prior provisions of the
Model Act and the statutory law of all states™* including
Alaska, by permitting creation of a repurchase obligation 1in
the corporation with respect to all or a part of a series.
This precedent breaking suggestion would create a "put” in
the hands of the holders of such shares to force the corpo—
rate 1issuer to reacquire the stock.

Secti. .325 REDEMPTION OF SHARES; CREATION OF SINKING FUND;
REPURCHASE AGREEMENTS
ORIGIN: ACC  Section .325 1is new and has no precedent in
Alaska law. It is taken from GCL Section 402(a), (b), and
(d).
SUMMARY  OF COVERAGE: ACC Section 325 covers three crucial
guestions: (&) it establishes th? right of the corporation

to create classes or series of shares which are redeemable at
the option of the corporate 1issuer; (2) it forbids (subject
to an exception for an open-end investment company) the
creation of shares which vest a right to demand redemption in
the shareholders; and, (3) it permits the creation a sinking
fund or .similar provision, or an agreement outside of the
articles which covers the subject of redemption.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.01(d) covers the topics addressed in ACC Section .325.
Under the RMBCA, the extent of redemption rights, if any,
must be author ized in the artides. It would thus appear
that the flexibility attainable under ACC Section .325(c) 1is
not possible under the RMBCA.

Section .328 IRREVOCABILITY OF. SUBSCRIPTIONS FOR SHARES

ORIGIN: This section is a verbatinm reenactment of AS
10.05.087, modeled after MBCA Section 17.

SUMMARY OF COVERAGE: A subscription for shares of a corpora—
tion to be organized 1is basically a promise to buy shares

under specified terms. Many common law cases have held that
a subscription is deemed an offer and as  such inherently
revocable at any time prior to acceptance. These holdings

cast doubt unon the ability of promoters to insure an ade—
quate financial start for a fledgling corporate entity. In
order to settle th: issue of the nature of a subscription,

provide a fair result to those who act in reliance on sub—
scriptions, and put an end toany litigation over the ques—

tion of revocability, ACC Section .328 makes a subscription
irrevocable for a period of six months.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section



6.20(a) 1is 1identical to ACC Section .328.

Section. 330 PAYMENT OF SUBSCRIPTION FOR SHARES

ORIGIN: ACC Sect ion .330 1is in substance a reenactment of AS
10.05.090. Minor changes in language have been made to
conform Alaska law to MBCA Section 17.

SUMMARY OF COVERAGE: ACC Section .330 places the power to
determine the time of payment for subscriptions with the
board. A call for payment by the board must be uniform as to

all shares of the same class or series.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
6.20(b) and (c) 1is 1identical to ACC Section .330. Section
6.20 controls share subscriptions issued before incorpora—
tion. The 1initial board 1is given complete control over their
disposition. Section 6.20(f) states that subscriptions en-
tered into after incorporation are treated as a contract
between the corporation and the subscriber and governed by
Section 6.21. Unless the shareholders reserve powers granted
under Section 6.21, the board has the power to control the
disposition of post 1incorporation subscriptions.

Section .333 FORFEITURE OF SHARES FOR DEFAULT IN PAYMENT

ORIGIN: ACC Section .333 reenacts AS 10.05.093, which was
based upon MBCA Section 17. The terms "penalties” and "pen—
alty” have been changed to "remedies" and "remedy"™ to reflect
the approved case law construction.

SUMMARY OF COVERAGE: ACC Section .333 establishes the gener—
al rights of the corporate 1issuer in the event of default in
the payment obligation for shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.20(d) and (e) are 1identical to ACC Section .333.

Section .335 CONSIDERATION FOR SHARES
Section .338 PAYMENT FOR SHARES

Section .340 JUDGMENT OF BOARD OR SHAREHOLDERS AS TO VALUE OF
CONSIDERATION CONCLUSIVE

ORIGIN: ACC Sectionl .335 retains the essence of AS
10.05.096, which was derived from MBCA Section 18. Much of
the former section has been deleted 1in the wake of the new
financials (ACC Sections .353 to .370), which eliminate the
concepts of par value, treasury shares, stated capital, and
surplus accounts.
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ACC Sect ion .33S1s a verbatim reen ac tment of AS
10.05.099, which was derived from Section 19 of the MBCA.

ACC Section .340 is a reenactment of AS 10.05. 102,
which was modeled upon Section 19 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .335 recognizes two modes
for fixing the amount of consideration (expressed 1in dollars)
for the 1issuance of shares. Unless the power has been re—
served to the shareholders in the articles (ACC  Section
.210(1)(H))» it 1is vested in the board. The exerciseof this
power is subject to the fraud standard articulated in ACC
Section .340.

ACC Section .338 specifies what may and may not be
received as consideration for shares. Common law authorities
which have attempted to prevent "watered shares” by requiring
that consideration be limited to cash are rejected in favor
of a more realistic recognition that the corporation may be
advantaged by the receipt of other valuable property (tangi —
ble and intangible) as well as services.

ACC Section .340 sets proof of fraud as the standard
necessary to overturn a determination of the value of consid—
eration received by the corporate 1issuer. The most common

victim of an 1improper consideration exchanged for shares is
the <corporate creditor whose claims against the entity go
unsatisfied 1in the wake of corporate bankruptcy, dissolution,

or simple door-closing. The ACC provides considerable pro—
tection to creditors in its provision on- financials and in
ACC Section .488 on secondary Vliability of officers and
directors. These provisions substantially mitigate tne

harshness to creditors of the fraud standard provided 1in ACC
Section .340.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.21 is functionally 1identical to ACC Sections .335, .338,
and .340.

Section .343 STOCK RIGHTS AND OPTIONS

ORIGIN: ACC Section .343 is new to Alaska law and 1is predi—
cated upon Section 20 of the MBCA with one modification.

This section eliminates the final sentence of the Model Act
provision to conform to the financial provisions of the ACC.

This section was adopted to clarify and regulate the exercise

of the the corporation 1s right to 1issue stock rights and

options under the general power to contract.

SUMMARY OF COVERAGE: Unless otherwise defined or restrictea
in the article, ACC Section .343 gives the corporation acting
through 1its board broad powers to create and 1issue rights or
options covering authorized but unissued shares of any class
or classes. The only substantive command of ACC Section .343
is that 1if such rights or opt"~ns are to be made available to
directors, officers, or employees of the corporation, or to
any subsidiary but not to the shareholders generally, is—



suance shall not be licit until the plan 1is approved by the
outstandingshares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.24 is i1dentical to ACC Section .343, except that it does
not protect shareholders by requiring their prior approval
for a plan which would grant share rights and options to
directors, officers, or employees only. The omission of this
protection from the RMBCA 1is unprecedented 1in existing law
and at variance with the Model Act. It may also contravene
the rules of the New York Stock Exchange. See, Section A-25
of the Company Manual. The official comment state that
shareholder approval of such a plan may be required in order
to comply with SEC regulations.

Section .345 EXPENSES OF ORGANIZATION, REORGANIZATION, AND

FINANCING

ORIGIN: ACC Section .345 is a reenactment of AS 10.05.111
with a minor language modification in order to parallel MBCA
Section 22.

SUMMARY OF COVERAGE: ACC Section .345 recognizes that there
are costs incurred 1in the issuance and marketing of shares,
and protects the purchasers from further [liability on the
theory that since it received only the "net amount™ from the
gross price paid, the shares are not "fully paid” and thus
"assessable."”

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
6.28 1is identical to ACC Sect-ion .345 except that it does not
contain the express protection for purchasers precluding a
claim that their shares are assessable. The framers of the
tentative draft recognize that this language 1is standard in
nearly all state codes, but feel that the problem has rarely
arisen and the language 1is thus surplusage.

Section .348 CERTIFICATES REPRESENTING SHARES

Section .350 INFORMATION REQUIRED TO BE STATED ON CERTIFICATE

ORIGIN: ACC Section .348 i1s a verbatim reenactment of AS
10.05.114, and 1is modeled upon MBCA Section 23.
ACC Section .350 is a verbatinm reenactment of AS

10.05.117 with the deletion of paragraph (4) regarding par
value, which 1is no longer a matter of consequence under the
ACC. With this modification Section .350 1is predicated upon

MBCA Section 23.

SUMMARY OF COVERAGE: ACC Section 348 1is designed to facili—
tate the trend toward electronic substitutes for the tradi —
tional share certificate by permitting the seal of the corpo—
rate 1issuer to be affixed in a facsimile form, and to permit
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the signatures of the corporate officers to be facsimiles so
long as the "certificate” 1is countersigned by a transfer
agent or a registrar who 1is not an employee of the <corpora-—
tion.

ACC  Section .350 recognizes that information regarding
the rights, preferences, and limitations of the shares is of
importance to shareho lders. IT the corporation 1is authorized
to issue only one class of stock, such shares enjoy all
attributes of participation, control, and ownership defined

by the ACC. However, if the corporate articles authorize the
issuance of more than one class, it is both possible and
likely that the relative rights, privileges, preferences, and
limitations of the classes will differ. In this instance,

ACC Section .350(a) requires that the corporation furnish to
each shareholder either a statement or summary of the desig-—
nations, preferences, limitations, and relative rights of

shares of the class she has purchased, and similar basic
information regarding the shares of any other authorized
class. This information may be printed on the certificate,

or the certificate may be imprinted with a legend that the
corporation will furnish the information without charge.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: In yet another
break with the prior act and the statutory content of Alaska
and other states, the framers of the tentative draft recom—
mend that the 1issuance of share certificates be optional with
the board. This suggestion allows the corporation the abili—
ty to decide that it will 1issue shares which have no tangible
expression at all. If the corporation does opt for share
certificates, RMBCA Section 6.25(b) sets forth a min imum
content which 1is 1identical to that of ACC Section .350(b).
RMBCA Section 6.25(c) is functionally 1identical to ACC Sec —
tion .350 (a).

IT the corporation opts to 1issue shares without certi—
ficates, RMBCA Section 6.26(b) requires that it send tne
"shareholder a complete written statement of the information
required on certificates by Section 6.25(b) and (c)." As a
result of this last provision, the only accomplishment of the
suggested innovation-would be to place the owners of "uncer—
tificated shares™ in grave danger that they would have no
tangible evidence of their interest in the corporation.
Should such an individual die, the burden of one charged with
marshalling the assets of the estate would be obvious.

Section .353 FULL PAYM U REQUIRED FOR CERTIFICATE

ORIGIN: ACC Section .353 is a reenactment of AS 10.05.120,
which 1is predicated upon Section 23 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .353 continues the Alaska
policy of insisting that a share certificate may not be
issued until the agreed consideration has been fully paid.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: This classical



restriction from Section 23 of the original Model Act is

repeated 1in a rather obscure manner 1in the RM3CA. In Section
6.21(c) and (d) shares are deemed non assessable when fully
paid. Further, the corporation is empowered to escrow shares

for which the full consideration has yet to be received.

Section .355 ISSUANCE OF FRACTIONAL SHARES OR SCRIPT

ORIGIN: ACC Section .355 is a verbatim reer,actment of AS
10.05.123, and as such 1is a modification of Section 24 of the
MBCA.

SUMMARY  OF COVERAGE: ACC Section .355 pravides two Dbasic
options to the board under which it may deal with claims to
fractional share ownership. The board may 1issue a certifi—

cate for a fractional share 1in which case the holder is

entitled to the privileges conferred by shares of that class;

or, the board may 1issue scrip entitling the holder to receive

a certificate for a full share upon surrender of scrip aggre—
gating a full share. If the second alternative 1is selected,

the holder of the scrip 1is not entitled to the privileges of
share ownership until the exchange of scrip aggregating a
full share. Under subsection (c), the board may establish

machinery to eliminate the outstanding scrip so long as it 1is
noticed on the scrip at the time of 1issuance.

ACC Section .355 continues the Legislature®™s prior
determination t.iat it would not follow the Model Act which
gives the board a third option, under which 11t could elimi-
nace fractional shares by simply paying their fair market

value. Given the difficulties experienced with that Model
Act provision (see, e.g., Teschner v. Chfcaqo Title &
Trust Co., 59 111.2d 452, 322 N.E.2d 54 (1974)), that deci-
sion seems wise. A further reason for opting to continue

prior Alaska policy 1is to prevent the use of this "cash out"

option to facilitate management strategies to eliminate out—
side shareholders 1in a move to '"go private™. The technique

is a board ordered reverse stock split that 1is calculated to
reduce outsider shareholdings to fractions which can then Dbe
cashed out irrespective the wishes of those shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.04 1is functionally similar to ACC Section .355, except that
it grants the third, or ™"cash out", option previously reject—
ed by tne Alaska Legislature.

Section .358 DISTRIBUTIONS; CONDITIONS

Section .360 PROHIBITED DISTRIBUTION; [INABILITY TO MEET MATURING
DEBTS AND LIABILITIES

Section .363 PROHIBITED DISTRIBUTION OF JUNIOR SHARES;
LIQUIDATION PREFERENCE
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Section .365 PROHIBITED DISTRIBUTION TO JUNIOR SHARES; RATIO OF
RETAINED EARNINGS

ORIGIN: ACC Section .358 supplants the earned surplus test
of AS 10.05.204(1) (payments of dividends) and .012 (repur —
chase of shares). With the additions and deletions noted in

the Official Comment, it is premised upon the amended version
of Section 500 of the GCL.

ACC Section .360 replaces AS 10.05.201 and is based on
GCL Section 501.

ACC Section .363 1is taken from GCL Section 502, and
replaces AS 10.05.207(4).

ACC Section .365 adopts the language of GCL Section
503, and supplants AS 10.05.207(3).

SUMMARY OF COVERAGE: In general : ACC Sections .358 through

.368 <contain the essence of a major reform, in which anti —
guated and unworkable concepts of "balance sheet"” and "earned
surplus™ (with the myriad of exceptions) are replaced by a
simple ratio of assets to liabilities in determining the
circumstances in which the board of directors has discretion
to declare and pay distributions of corporate assets to
shareholders. With minor modifications they are predicated
upon the 1977 California General Corporations Law.

Pending passage of CSSB 246/H8 343, Alaska con—
tinues to rely upon a mid-1950"s version of the Model Act.
To its credit, the Alaska Legislature did not authorize cer —
tain aspects of Section 45 of the Model Act, which would have
further enhanced the circumstances 1in which the board could
dissipate corporate assets to the prejudice of creditors and

tne holders of preferred and other senior shares. Alaska,
for instance, did not adopt a "nimble dividends"™ provision
such as that suggested by alternative Section 45(a) of the
Model Act. Further, if the distribution had to be charged to

"capital accounts", Alaska 1insisted upon a two-thirds autho—
rization of the shareholders rather than the simple majority
suggested by the Model Act.
Notwithstanding these prudential rejections of Model

Act suggestions, Alaska was committed to a system predicated
upon an equitable 1insolvency test supp lempf®ad by an excep-—
tion ridden earned surplus test. Tuuugh not as weak as the
system in some states, this scheme 1is still premised upon
unsound norms of "legal accounting” and mired 1iIn statutory
and common Jlaw exceptions which make it nearly impossible to

draw sensible limits upon the power of the board. Such a
status quo is objectionable not only because it fails to
deter those bent upon abusing corporate creditors, but for

the more 1important reason that it fails to guide tne honest
director who 1is seeking maximum, licit flexibility.

Jn the mid-1970"s, the California Legislature joined
the bar association of tnat state 1in the creation of a com-
mittee to study, with a view toward revision, the California
Corporations Code. At that time, California law relied upon
the earned surplus test burdened by the possibilities of
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reduction surplus and nimble dividends. Two 1irrebuttable

criticisms set the stage for reform: (D the existing
restraints upon dissipation of corporate assets afforded
insufficient protection to corporate creditors; and, (2 ) the

language of the law meant little to accountants who were
relied upon to prepare and audit the books and records.
After a substantial debate, the 1977 California Corporations
Code was framed in a manner designed to meet both of these
problem areas. The earned surplus test was  junked. Also
discarded were the concepts of par value, stated capital, and
all  manner of capital surplus. In their place the statute
articulated a simple test of the ratio of assets to corporate
liabilities. For the purpose of complying with this test,
the corporate books were to be kept 1in accordance withGener —
ally Accepted Accounting Principles (GAAP).

In 1980, the Alaska Code Revision Commission concluded
that both the substantive scheme and deference to the ac—
counting profession pioneered 1in California were worthy mo —
dels for a new Alaska Corporations Code. Accordingly, with
the modifications hereinafter noted, Alaska 1is presented with
the opportunity to become the second state to adopt the
ratio/assets surplus test.

Protect ion of Creditors: Protection for the legitimate
interests of corporate creditors begins with ACC Section
.360"s injunction that no distribution (defined by ACC Sec—
tion .990( 17) as a transfer of cash or property by a corpora—
tion to its shareholders without consideration) may be under —
taken when the result would produce equitable insolvency..
The content of this equitable 1insolvency restraint has been
altered in several particulars:

Neither a corporation nor any of its

subsidiaries shall make any distri—

bution to the corporation®s share—

holders if the corporation or the

subsidiary making the distribution

is, or as a result thereof would be,

likely to be unable to meet its

liabilities as they mature.
Two significant changes are 1incorporated in this formulation
of the equitable insolvency standard.

The "likelihood" element of the formula is intended to
be more restrictive than the traditional inquiry. AS
10.05.201 asked whether the corporation 1is now, or, giving
effect to the dividend, would be insolvent. ACC Section .360
is more cautious, prohibiting distributions 1if the <corpora -
tion 1is, or giving effect to the distribution, wouldlikely
be unableto meet its liabilities as they mature.

The 1inclusion of subsidiaries 1is the second reform. A
parent corporation and its subsidiaries are to be considered
as a unit; the various-corporate shells are disregarded in
favor of viewing the financial position of the total opera-—
tions of an affiliated group. For a definition of "subsidi—
ary" see ACC Sect.ion .990(42).

Assuming that insolvency within the meaning of ACC
Section .360 1is not threatened, ACC Section .353 establishes



two circumstances wunder with the board enjoys discretion to
declare and pay a distribution to shareholders.
Distributions in cash or other assets may be declared

and paid against "retained earnings"” (ACC Section
.358(a)(1)). Like the earned surplus test, this requirement
reflects a Jlegislative judgment that routine distributions
should only be made from operating profits. Unlike the Model

Act, the ACC contains no provision for permitting net opera-—
ting losses to be charged off by writing down capital sur —
plus. There 1is no such concept. IfT the corporation cannot
make the payment out of assets charged against retained
earnings, the ACC deems it a distribution 1in partial Jliquida—
tion.

Distributions in partial liquidation are within the
discretion of the board 1if a two part test 1is met.

The first requirement 1is that the assets of the corpo—
ration which would remain after the distribution are at least
equal to 1.25 time liabilities. Compliance with this ratio
guarantees a minimum cushion to creditors in that the corpo—
ration must continue to hold five dollars of assets for every
four dollars of 1liabi lities.

The second requisite focuses upon current liquidity of
the corporation. The ogeneral rule 1is that the corporat ion 1ls
current assets be at least equal to current liabilities.
Both current assets and current liabilities are defined by
Generally Accepted Accounting Principles. Special concern 1is
manifest for corporations which have a recent history of
paying more in interest on their debt than their earnings
would reflect if interest and taxes were not deducted in
computing net profits. Such corporations must comply with a
further requirement that current assets be at least 1.25
times current liabilities.

Protecting the interests of senior shares: The basic
thrust of both classical and the ratio/assets restraints upon
distributions has been the protection of creditors. This
emphasis is natural, for by definition the creditor is an
"outsider™ precluded from any direct voice 1in corporate man—
agement. The ACC also attempts to accommodate a second
source of recurrent tension respecting distribution: the

interests of quasi-outsiders who have purchased shares with
either a dividend or liquidation preference.

"fenior shares™ achieve this status by dent of a con—
tract Jetween the <corporate 1issuer and the holder of the
securities. The specific terms used to 1identify this ar-
rangement 1is "the 1indenture."” Wnile the content of an inden—
ture may reflect specific understandings between the poten—
tial investors and the corporation, most are comprised 0

either or both of the following elements: (1) a "dividen
preference” (the holders of this class of stock are "guaran-—
teed” a dividend preference over subordinated or "junior"”

classes of stock); and (2) a "liquidationmpreference” (in tne
event of dissolution, the holders are guaranteed a preferen—
tial claim to assets which exceed the claims of all credi—
tors). Neither of these guarantees 1is chiseled in stone.
Performance is permitted only 1if the corporation can other —
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wise meet 1its legal obligations. Thus if the distribution
would threaten the security of creditors mandated by ACC
Section .358, it cannot be made to even senior shares.

Adding to the vulnerability of the holders of these
securities is a third classical feature of their status:
they normally do not enjoy a right to elect members to the
board of directors. The directors are, 1instead, elected by
the owners of the junior, or "common", shares. Unless re—
strained by easily understood guidelines, there is danger
that the directors will advance the interests of their con—
stituents at the expense of the non-voting senior shares.

AS 10.05.207 and .210 show that the Legislature has
long been interested in affording protection to senior
shares. ACC Section .365 continues this policy by restrict—
ing the board"s authority so that there can be no distribu—
tion to junior shares unless the amount of retained earnings
immediately prior thereto equal or exceeds the amount of the
proposed distribution plus the aggregate amounts of cumula—
tive dividends in arrears on all shares having a dividend
preference. The net effect of ACC Section .365 is to fore—
close the use of payments in partial Uliquidation to holders
of junior shares so long as the indenture obligations to
senior shares are unmet.

The liquidation preference of senior shares is guarded
by ACC Section .363. By its terms neither a corporation nor
any of its subsidiaries may make any distribution to junior
shares 1if, after giving effect to the proposed distribution,
the excess of corporate assets over liabilities would be less
than the liquidation over the class or series to which the
distribution is made.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: IfT supporters
could be found for a continuation of the baroque concepts of
"legal accounting®® contained 1in current Alaska law, they will
find no comfort 1in the RMBCA. The official comment to RMBCA
Section 6.40 makes it clear that it 1is intended to sweep
away all the distinctions among the various types of surplus
and impose realistic restrictio.ns on distributions build
around the equity insolvency test of earlier statutes."” (p-
6-60). The RMBCA also follows"the California/ACC approach
and yields all notions of legal accounting. It stops short,
however, of requiring that books and records according to
generally accepted accounting principles. While it expects
that ". . .their use will be the basic rule iIn most cases.

." the final judgment is left within the business judgment
of the board. (6-78).

There are differences between the existing California
and proposed Alaska statutes and RMBCA Section 6.40. While
the former use the equity insolvency test as the first of a
two prong concept, RMBCA Section 6.40 relies upon it almost

exclusively. Put most simply, the cushion of 55 1in assets to
every $4 in liabilities 1is not mandatory under RMBCA Section
6.40. The standard 1is explicit under the proposed content of
the ACC. It would present a moving target under the RMBCA.

A miss would ensure harm to creditors and promote [litigation



against the directors and shareholders of the defaulting
entity. Neither seems a desirable outcome.

RMBCA Section 6.40(c)(2) does contain protection for
the holder of senior securities which 1is similar 1iIn object to
ACC Section .360.

Section .368 EXCEPTION FOR PURCHASE OR REDEMPTION OF SHARES OF

DECEASED SHAREHOLDER

ORIGIN: ACC Section .368 1is new to Alaska Ilaw; it is taken
verbatim from GCL Section 503.1.

SUMMARY OF COVERAGE: It is often desirable in smaller corpo—
ration to provide for the death of a shareholder with a plan

permitting the corporation to purchase or redeem the shares

of the deceased. Such a plan prevents the potentially trou-—
blesome problems of having the deceased®s heirs participating

in the business. A common method used 1in effecting such

plans is a corporate purchase of insurance on the share —
holder®s life. The 1insurance proceeds are to be used for the

purchase or redemption. ACC Section .368 provides that,

notwithstanding an inability to comply with Sections 358

through . 365, the amount of the proceeds from the policy in

excess of the total amount of premiums paid may be wused to

purchase or redeem the decedent®s shares.

COMPARISON WITH  THE FINAL DRAFT OF THE RMBCA: The RMBCA
contains no explicit provision enabling such limited repur —
chase plans.

Section .370 INAPPLICABILITY TO REGULATED INVESTMENT COMPANY

ORIGIN: ACC Section .370 1is new to Alaska law, and 1is de —
rived from GCL Section 504.

SUMMARY OF COVERAGE: In order® to avoid any conflict with
federal law, an exception to the provisions of ACC Section
.358 1is made for corporations defined as regulated 1investment
companies under the United States |Internal Revenue Code.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
appears to have no comparable exception,although the result
would doubtless be reached through Jlitigation.

Section .373 SHARE DIVIDENDS: RESTRICTIONS

ORIGIN: This section 1is a reenactmentwithoutchange of AS
10.05.204(5), and 9s predicated upon Section 45(e) of the
MBCA.

SUMMARY OF COVERAGE: Share dividends present no direct
threat to creditors who are protected by the ratio/assets
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surplus test of ACC Section .358. However, if the <corpo—
ration has more than one class of shares, the power of the
board to distribute shares of the "senior"” or "preferred"”

class to the common shareholders as a dividend is a direct
threat to their proportional interest in the corporation.

ACC Section .373 continues Alaska law by prohibiting the
board from taking such a step unless it is authorized 1in the
articles or is the subject of a majority vote of the holders

of the senior shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
6.23 is functionally 1identical to ACC Section .373.

Section .375 ADDITIONAL RESTRICTIONS IN ARTICLES, 3YLAWS,
INDENTURES OR AGREEMENTS

ORIGIN: This section does not change prior Alaska law; it
merely makes the law explicit.

SUMMARY OF COVERAGE: ACC Section .375 makes it explicit tnat

the provisions of the ACC on the declaration of dividends and

purchase or redemption of shares do not "occupy the field"

and thereby prevent further regulation by the articles, by —
laws, 1indentures or agreements.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
6.40 contains a prefatory clause which accomplishes the same
resull as ACC Section .375.

Section .378 LIABILITY OF SHAREHOLDERS RECEIVING PROHIBITED
DISTRIBUTIONS; SUIT AGAINST SHAREHOLDERS

ORIGIN: ACC Section .378 1is new to Alaska law, and i1s de—
rived from GCL Section 506. It supplements ACC Section

.480(b), 1itself a reenactment of AS 10.05.225.

SUMMARY OF COVERAGE: ACC Section .378 provides a non-exclu—
sive remedy against shareholders who have received any dis-—
tribution with knowledge that it 1is 1illicit. The remedy runs

to the corporation and may be asserted to the use of the
corporation by any non-consenting creditor for violation of
Sections .353 or .360, provided that the creditor®s claim had
arisen prior to the distribution. Under subsection (b), non-—
consenting hoi "prs of senior shares may commence the action
for violation of Section .363 or .365 provided that the
senior shares were held at the time of the distribution.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.33(b)(2) achieves the goal of ACC Section .378 by 1indirec—
tion. Shareholders are rendered Uliable for contribution to a
director sued for an illicit distribution to the extent that
they knew it to be 1in violation of the act or provisions of
the articles.
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Section .380 IDENTIFICATION OF DISTRIBUTION IN NOTICE TO
SHAREHOLDERS

ORIGIN: ACC Section .380 1is taken from GCL Section 507. It
replaces AS 10.05.207(5).

SUMMARY OF COVERAGE: In order to set the stage for recovery
of illicit distributions and to inform shareholders when a
dividend represents a partial liquidation (as opposed to a
distribution of profits), ACC Section .380 requires that
management 1identify the source and accounting treatment of a
dividend charged against any source other than the retained
earnings account. Such a policy 1is consistent with current
Alaska practice. AS 10.05. 207(5) requires identification of
distributions 1in partial liquidation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
6.40 does not require that shareholders be given this pruden—
tial information. Omitting such a step fails to alert

Alaskans of potentially favorable tax treatment of the divi—
dend on their federal returns.

Section .383 . INAPPLICABILITY TO WINDING UP AND INVOLUNTARY OR
VOLUNTARY DISSOLUTION

ORIGIN: ACC Section .383 1is taken from GCL Section 508.

SUMMARY OF COVERAGE: The provisions of Article 9 for the

winding up of corporate affairs and the 1involuntary or volun-—
tary dissolution of the corporation are plenary in their

coverage. No additional law 1is required to protect the

interest of creditors and holders of senior shares. Thus,

the provisions of Sections .358 through .365 are maae inap—
plicable to such procedures by ACC Section .383.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: There 1is no
comparable provision in the RMBCA.

Section .385. REDEMPTION OF SHARES AT THE OPTION OF CORPORATION;

MANNER
ORIGIN: Current Alaska law provides no statutorily approved
procedure for the redemption of shares. ACC Section .385 is

derived from GCL Section 509, with the deletion of language
in subsection (c) which would have, nonsensically, required a
corporation to send a notice to itself if it did not have the
shareholder™s address.

SUMMARY OF COVERAGE: ACC Section .385 creates a statutory

procedure for redemption. The notice provisions of subsec-—
tion (b) are subject to modification by the articles of
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incorporat ion .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
6.31 empowers a corporation to acquire 1its own shares. How —
ever, the RMBCA does not appear to contain any provision
defining the manner of taking such a sten.

Section .388 ACQUISITION OF CORPORATION®S OWN SHARES; REISSUANCE
OR RETIREMENT

ORIGIN: ACC Section .388 1is taken from GCL Section 510. It
continues existing Alaska law (AS 10.05.312 to .345) in
requiring a Filing with thecommissioner of an amendment to
the articles. It departs from and simplifies existing law by

the elimination of the concept of "treasury shares".

SUMMARY OF COVERAGE: ACC Section .388 specifies the treat—
ment to be given redeemed orrepurchased shares.They return

to the status of authorized but unissued shares unless the
articles prohibit reissuance. If reissuance 1is prohibited,

the articles stating the number of authorized shares must be
amended to reflect the lower number. Such an amendment must
be filed with the commi ssioner. Shareholder approval of the

required amendment 1is unnecessary.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.31 1is functionally 1identical to ACC Section .388

Section .390 CAPITALIZATION OF RETAINSD EARNINGS

ORIGIN: ACC Section .390 continues the policy of existing
Alaska law, which permits directors to 1increase either the
stated capital (AS 10.05.108) or the ~capital surplus (AS
10.05.366) accounts by charging the earned surplus account.
There 1is no corresponding provision in the GCL financials.

The accounting provisions of.,existing law require that an
amount equal to the total par value of shares distributed as
dividends be transferred to the stated capital account from a
surplus account (AS 10.05.204(4)(A)). No such accounting
treatment is vrequired under the ACC since the use of par
value has been eliminated.

SUMMARY OF COVERAGE: ACC Section .388 permits the board to
pass a reso >ution which transfers amounts properly allotted
to the retained earnings account 1into the paid-in account.
The effect of such a transfer would limit the ability of the

board in future to make distributions under ACC Section
.358(a).-
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA

contains no similar provision.



ARTICLE 5. MEETINGS OF SHAREHOLDERS

Section .405 MEETINGS OF SHAREHOLDERS

ORIGIN: ACC Sect ion .405 is predicated upon Section 23 of
the MBCA and Section 600(d) of the GCL. It replaces AS
10.05.138.

SUMMARY OF COVERAGE: ACC Section .405 requires that share—
holders of any corporation organized under or subject to this
Chapter meet at least once annually. For the first time in

Alaska law, a shareholder is provided with standing to seek a
summary court order to convene an annual meeting 1if such a
meeting hasnot been held within the prior thirteen month

period. ACC Section .405(c) differs from the Model Act in
conferring the power to summon special meetings of the share—
holders upon the chairman of the board and the president of
the corporation. AS 10.05.133 confers such power upon the

president, but does not reach the chairman of the board.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The content of
ACC Section .405 1is paralleled in RMBCA Sections 7.01, 7.02,
and 7.03. RMBCA Section 7.01 requires an annual meeting of
sharehol deri.. RMBCA  Section 7.03(a)(1l) is similar to ACC
Section .405(b) 1in authorizing aggrieved shareholders summary
access to a court ordered meeting 1in the event the annual

meeting is not held. Special meetings may be called by
shareholders under both ACC Section .405(c) and RMBCA Section
7.02. The ACC continues current Alaska law and the original
recommended content of the Model Act by requiring that 10%

of the voting shares are needed, to call a special meeting."
In the exposure draft Section 7.02(a)(2) recommended that the
minimum be lowered to 5%. In the final draft the figure was
restored to the traditional 10%.

Section .408 CLOSING OF TRANSFER BOOKS AND FIXING RECORD DATE

ORIGIN: ACC Section .408 is predicated upon Section 30 of
the M3CA with two modifications. In both subsections (a) and
(b), the Model Act"s ten day minimum period before the action
is taken has been extended to twenty days, to further the use
of the twenty day notice periods found throughout the ACC.
AS 10.05.144 utilizes a ten day period. Also, sixty day
limitations have replaced the fifty day formula now found in
Alaska law respecting the closing of transfer books or fixing
of a record date. Finally, the ACC follows the Model Act in
making a shareholder Jlist compiled from the closed transfer
books or by virtue of the record date effective as to any
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adjournment of the meeting.

SUMMARY OF COVERAGE: ACC Section .408 provides three alter—
natives for effecting a determination as to shares entitled
to vote in an annual or special meeting, or to participate 1in

a distribution. Under the first alternative, the board may
simply close the stock transfer books. A second alternative
is for the board to declare a "record date™ for such determi—
nation. Finally, the default mode for determining the share—

holders if the board has not exercised 1its options under the
first or second alternative 1is to adopt the date on which the
notice of the meeting is called, or the date that the resolu—
tion of the board declaring the distribution 1is adop ted.

COMPARISON WITH THE FINAL DRAFT DRAFT OF THE RMBCA: RMBCA
Sections 7.07 and 7.05(d) contain the three alternatives
specified 1in ACC Section .408 with slightly differing minimum
and maximum times.

Section .410 NOTICE OF SHAREHOLDERS®™ MEETING

ORIGIN: ACC Section .410 1is predicated upon MBCA Section 29
and AS 10.05.141. The only change 1is to set a twenty day
minimum for deli very of notice, a general policy running
throughout the ACC.

SUMMARY OF COVERAGE: ACC Section .410 establishes the mini—
mum content and the minimum and maximum time restraints on
written or printed notice for annual or special meetings.

The notice must be "delivered"” not less than twenty nor more

than fifty days before the date of an annual or special

meeting, and in every 1instance, the notice must state the
place, day, and hour of the meeting. For special meetings

only, the not e must also declare the purpose(s) for which

the meeting 1is ..eing convened.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
7.05 is in substantive accord with ACC Section .410. The
RMBCA does propose a minimum of" 10 and a maximum of 60 days
for notice. The ACC uses 20 and 50.

Section .413 VOTING LIST; LIABILITY

ORIGIN: ACC Section .413 1is predicated upon AS 10.05.147,
which was based upon the pre-1962 version of Section 31 of
the MBCA. ACC Section .413(c) 1is based upon MBCA Section 31

and AS 10.05.150.

SUMMARY OF COVERAGE: ACC Section .413 mandates that at least
twenty days prior to each meeting of shareholders, the offi—
cer or agent having charge of the stock transfer books make a
list of all shareholders entitled to vote. This 1list must be
kept open and subject to inspection by a shareholder at any
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time during usual business hours for a period of twenty days
prior to the meeting. This right of inspection prior to the
meeting may be exercised by an agent or attorney of the
shareholder.

ACC Section .413(c) 1imposes a civil Jliability penalty of
$5000 upon an officer or agent having charge of the stock
transfer books who fails or refuses to prepare or exhibit
such a list as above provided. Such a liability runs to the
shareholder or jointly among shareholders making written
request for the performance of the duties 1imposed by this
section.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section

7.20 substantially mirrors the provisions of ACC Section
.413. RMBCA Section 7.20(d) sanctions a summary court order —
ed inspection in the case that the access to the shareholder
list mandated is denied. A similar provision is found in ACC
Section .430(d). RMBCA Section 7.20 does not establish any
potential civil liability in the event of a denial of 1inspec—
tion rights. In his address to the Alaska Bar Association

Convention Professor Hamilton stated the view that personal

liability sanctions are rarely imposed and thus do not serve

as a pragmatic deterrent.

Section .415 QUORUM OF SHAREHOLDERS

ORIGIN: ACC Section .415(a) is predicated upon MBCA Section

32 and AS 10.05.153, and reflects no change in existing

Alaska law. ACC Section .415(b) 1is predicated upon GCL Sec—
tion 602(b), and 1is unprecedented in Alaska law.

SUMMARY OF COVERAGE: Absent a provision 1in the articles or
bylaws, the default quorum requirement 1is the presence, in
person or by proxy, of an absolute majority of the shares

entitled to vote. The articles or the bylaws may establish a
greater than majority quorum requ-i remen t. Only the articles

are competent to establish a less than majority quorum re—
guirement, which may not be less"than one-third of the voting

shares. The affirmative vote of the majority of the shares
represented at  which a quorum 1is present 1is the act of the
shareholder. Once a quorum has been established, it is not
possible for a disgruntled minority to defeat the capacity of
the majority to transact business by simply "walking out” of

the meeting.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.25 1i1s functionally identical to ACC Section .415.

Section .418 PROXIES

ORIGIN: ACC Section .413 is taken from GCL Section 705, with
a modification to eliminate Section 705(e)(3) (rights of
creditors). Sec tion .418 replaces AS 10.05 .159 and .163,
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which had been based on Section 33 of the MBCA. The explicit
treatment of the question of "revocation” and the circum—
stances under which a proxy may be made "irrevocable™ by
agreement are unprecedented in Alaska law.

SUMMARY OF COVERAGE: ACC Section .418 permits a shareholder

to create a legal power 1in a nominee to vote his or her
shares, the life of which can not exceed eleven months. A
revocable proxy is treated as destructible at the will of the
proxy giver. This Section regulates the circumstances or
acts which will "revoke"” the proxy, thus disabling management

from recognizing the power of the nominee to cast the votes

represented by the shares. Finally, for the first time,

Alaska law contains explicit provisions defining the <circum—
stances under which a proxy may be made 1irrevocable.

COMPARISON WITH THE FINAL ORAFT OF THE RMBCA: RMBCA Section
7.22 is 1identical to ACC Section .418.

Section .420 VOTING OF SHARES

ORIGIN: ACC Section .420 is predicated upon MBCA Section 33,

with the exception of subsections (d) and (). Section
-420(d) is predicated upon GCL Section 708(a), and replaces
AS 10.05.156 to .168. Section .420(i) is new and unprece—
dented in Alaska law. It is based upon GCL Section 509(d).
SUMMARY OF COVERAGE: ACC Section .420 establishes a cumula—

tive voting scheme designed to enhance the opportunity for
minority share interests to obtain representation on the
board. Secti cm .420(d) makes cumulative voting optional and
presumptive unless eliminated by a provision of the articles.
It goes beyond the Model Act to provide that if elimination
of cumulative voting 1is sought via amendment to the articles,
such an amendment shall not be effective if a sufficient
number of voter are cast against it as would elect a single
director if voted cumulatively in an election for the entire
board. Shares held by the corporation or its controlled
subsidiary may not be voted or counted towards the out—
standing shares entitled to vote.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA
Section 7.21, 7.14, and 7.28 cover the subject matter addres—
sed in ACC Section .420. There 1is substantial accord except

with respect to the presumptive status of cumulative voting.

Cumulative voting rights exist under ACC Section .420(d)

unless extinguished 1in the articles. This 1s a continuation

of historic Alaska practice and reflects a Legislative solic—
itude for representation of minority share 1interests on the

board. Under RMBCA Section 7.28(a) such rights do not exist

unless the articles make affirmative provision.

Section .423 ACTIONS TAKEN WITHOUT MEETING: WRITTEN CONSENT;
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REVOCATION OF CONSENT

ORIGIN: ACC Section .423(a) 1is predicated upon Section 145
of the MBCA and AS 10.05.807, with Ulanguage added to make it
clear that the written consents are invalid unless of identi—
cal content as to all shareholders. Section .423(b) is
adapted from GCL Section 603(c), and is unprecedented in
Alaska law.

SUMMARY OF COVERAGE: ACC Section .423 provides for informal
action by shareholders, as long as the action 1is taken by the
unanimous, written consent of the shares. The Commi ssion

considered and rejected the California and Delaware positions
which would tolerate 1informal action by less than unanimous
consent, believing that the wunanimous consent requirement was
a valid trade-off for the abolition of a formal meeting.
This presumption for informal action may be extinguished by
the articles or the bylaws.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section

7.04 is in substantial accord with ACC Section .423. Tne
prudential requirement that the consents be identical in
content is not contained 1iIn Section 7.04. The official

comment (7-17, 18) makes it clear that, like the Code Revi —
sion Commission, the framers of the RMBCA do not advocate
adopting a position wherein informal action may be taken by
less than the unanimous consent of the voting shares.

Section .425 VOTING TRUSTS AND AGREEMENTS AMONG SHAREHOLDERS

ORIGIN: ACC Section .425(a) is taken from MBCA Section 34
and AS 10.05.171. Unlike existing Alaska law, Section
-425(a) has adopted the Model Act®"s language designed to
require disclosure of the terms and identity of voting
trusts. Section .425(b).is taken from GCL Section 706(d),
and is unprecedented in Alaska law.

SUMMARY OF COVERAGE: ACC Section .425 pernmits a voting
trust, regulates 1its duration, and mandates disclosure of *ts
terms and members. Shares committed to a voting trust must

be surrendered to the trustee in exchange for trust certifi —
cates, while all incidents of share ownership other than

voting rights remain with the shareholder/participant. The

Model Act language on the extension of voting trusts has not
been adopted, in the belief that at the end of the ten vyear

maximum Jlife, the parties are capable of forming a new trust.

Section 425(b) tolerates other agreements such as pooling

agreements and share classification, leaving to common law
any limitations upon their use.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sections
7.30 and 7.31 cover the subject of voting trusts and voting
agreements among shareholders . Their content 1is in substan—
tial accord with ACC Section .425, except for the provision
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on extending the period of time for a voting trust.

Section .428 SHAREHOLDERS®" PREEMPTIVE RIGHTS

ORIGIN: ACC Section .428 is predicated upon M8CA Section 26A
and replaces AS 10.05.129. Existing Alaska law contains no
provision comparable to Section ,428"s presumptions as to
shares or offerings to which preemptive rights are not ex-—
tended.

SUMMARY OF COVERAGE: Unless ,limited or denied by provisions

of the articles, ACC Section .428 establishes preemptive

rights in certain shareholders to acquire under fair and

reasonable terms unissued shares or convertible securities.

Preemptive rights do not exist in holders of any class of
preferred shares, nor do common shareholders have preemptive

rights to the 1issuance of nonconvertible preferred shares.

IT a majority of the shares approve, preemptive rights do not

exist as to shares 1i1ssued to directors, officers, or em—
ployees. This provision 1is intended to facilitate the imple—
mentation of qualified deferred compensation schemes under

the Internal Revenue code. Section .428 expressly recognizes

that the artides are competent to enlarge or diminish the

scope of preemptive rights.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.30 reverses the statutory presumption on preemptive rights.
Under ACC Section .428 such rights exist unless limited or

extinguished in the articles. Under RMBCA Section 6.30(a),
such rights do not exist unless affirmatively provided in the
articles. Assuming the presence oY such rights, the balance

of RMBCA Section 6.30 1is 1in accord with the provisions of ACC
Section .428.

Section .430 BOOKS AND RECORDS

ORIGIN: ACC  Section .430 1is based upon Section 52 of the
MBCA and AS 10.05.237 to .249. ,

Section .430(a) continues the content of AS 10.05.237
with added provisions for minutes of meetings of board com—
mittees and for electronic processing. Section .430(b) con-
tinues the policy of AS 10.05.237(b), but has eliminated the
durational and numerical gualifications of AS 10.05.240.
Section .430(c) continues the policies of AS 10.05.243, with
the modification of imposing a minimum liability of S5000.
Section .430(d) has modified AS 10.05.246 in view of the
standing requirements eliminated under Section .430(b). Sec —
tion .430(e) adopts without <change the content of AS
10.05.249 regarding the right to demand a copy of the most
recent fTinancial statement.

SUMMARY OF COVERAGE: ACC Section .430(a) creates the obliga—
tion for any corporation organized under this Chapter to keep
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specified books and records of account, minutes of proceed—
ings, and a record containing the names and addresses of all

shareholders and the number and class of shares held by each.

This subsection facilitates the co"lection and keeping of
such data by electronic processing so long as such data can
be reduced to writing.

Subsection .430(b) creates the right of 1inspection and
vests that right 1in any shareholder and the Department of
Commerce and Economic Development. The shareholder must make
written demand and state the purpose(s) for which 1inspection
is demanded. The inspection may be made in person or by
agent or attorney, and at a reasonable time and for a proper
purpose.

Subsection .430(c) creates personal liability in any

officer or agent who denies a right of inspection which the
shareholder can establish was properly demanded, with certain
affirmative defenses available to defeat this liability.

Sub sect ion .430(d) affirms the power of a competent
court to enforce a right of 1inspection properly demanded.

Subsection .430(e) gives the shareholder a right to
receive, upon written request, a copy of the ~corporation®s
most recent financial statement.

COMPARISON  WITH THE FINAL DRAFT OF THE RM8CA: RM8CA Section
7.20 requires that the corporation maintain and make avail —
able for inspection a list of the names and addresses of 1its

shareholders. RM8CA  Section 16.01 requires the Kkeeping of
books, records of account and minutes of the proceedings of
all shareholder, board and board committee meetings. RMBCA

Section 16.02 creates a right of inspection 1in shareholders
asserting a proper purpose to 1inspect reasonably related
portions of the Section 16.01 materials. RM8BCA Section 16.04
details the circumstances under which a court may order
observance of the Section 16.03 1inspection rights. In total,
these provisions accord with those of ACC Section .430,
except that they do not expressly allcw for civil liability
on the part of the officer or agent who wilfully frustrates?™
what are later determined to have been valid assertions by
shareholders of inspection rights.

Section .433 ANNUAL REPORT TO SHAREHOLDERS: CONTENT; FINANCIAL
STATEMENT ON REQUEST

ORIGIN: ACC Section .433 is new and without precedent in
Alaska law. It is adapted from Sections 1501 and 2000 of the
GCL. GCL Section 1501(g) on attorney fees and costs was

omitted from Section .433.

SUMMARY OF COVERAGE:ACC Section .433 establishes the obli—
gation of the board to send an annual report to shareholders
within 130 days after the close of the fiscal year. Tne
report must contain a balance sheet and an 1income statement
prepared according to generally accepted accounting princi —
ples. The report need not be prepared by independent ac-
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countants, but if so prepared it must be certified by the
independent accountant.

IT the corporation has fewer than 100 shareholders the
articles are competent to waive the obligation to provide an
annual report.

IT the corporation has more than 100 shareholders the
content of the annual report is expanded to 1include a brief
description of all "insider transactions” (transactions,
other than compensation, in which the corporation has engaged
with one of its officers, directors, or a controlling share—
holder) involving an amount in excess of 540,000. Corpora—
tions reporting under Section 12 of the Federal Securities
and Exchange Act, and those reporting under Sections 7(c),
8(c), and 28 of the Alaska Native Claims Settlement Act are
exempted from ACC Section .433(b) on the grounds that their
federal reporting obligations cover these important items.

Section .433(c) permits shareholders holding at least 5%
of the outstanding shares of any class to make written re—
guests for periodic 1income statements.

Section .433(f) establishes the penal consequences of
any failure, refusal, or neglect to make or disseminate the
reports and statements required by this section, and also
provides that a competent court may specifically enforce
these rights.

Section .433(g) makes this section applicable to foreign
corporations with principal executive offices 1in or meetings
held in Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RM8CA: RMBCA Section
16.20 follows the California/ACC example and 1imposes an an—

nual reporting obligation upon corporations. It does not
contain any exemption for small corporations and the comment
(16-20) makes it clear that 1t will have ". . .1ts principal

impact on small, closely held corporations. . . ." Corpora—

tions which report under federal 1law would not be exempt Tfrom
the RMBCA Section 16.20 obligation. Thus Native Corporations
would face the duplicative burden of reporting.

RMBCA Section 16.21 requires that some of the "insider
transactions”™ addressed in ACC Section .433(b) be reported to
shareholders. In general, it does not require disclosure of
major transactions with directors, officers or controlling
shareholders. Yet it would require special reports of every
instance of advances or indemnification. ACC Section
.433(b)(2) reouires this only if the instances aggregate more
than $10,000 to an individual officer or director during the
fiscal year.

The RMBCA does not guarantee access on the part of
shareholders holding at least 5% of the outstanding shares to
quarterly financial statements. Nor does it contain any
express sanction for defiance of the reporting obligations it
does impose. This last point reveals a distinction between

the attitudes of the framers of the two statutes. The Alaska
Coae Revision Commission felt that it is unwise for a statute
to create anypositive obligation and then fail to spell out
the consequences of a refusal on the part of affected persons
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to comply with 1its terms.

Section .435 SHAREHOLDERS®™ DERIVATIVE ACTION

ORIGIN™* ACC Section .435 1is new ar.d without statutory prece—
dent in Alaska. Shareholders® derivative actions are pre —
sently regulated by the Alaska Supreme Court"s adoption of
Federal Rule of Civil Procedure 23.1.

Subsection .435(a) 1is taken in modified form from Sec—
tion 626(a) of the NBCL. Subsection .435(b) 1is taken from
GCL Section 800(b)(1). Subsections .435(c) through (i) re—
present original work by the Code Revision Commission. Sub —
section (h), security for expenses, is taken from MBCA Sec—
tion 49. Subsections (J) and (i) are predicated upon NBCL
Section 626(d) and (e).

SUMMARY OF COVERAGE: ACC Section .435(a) subjects share —
holders* derivative actions to statutory regulation for the
first time. Section .435(b) establishes a limited departure
from what is otherwise acontemporaneous shareownership

requirement. IT a noncontemporaneous shareholder can estab—

lish to the satisfaction of the court that the criteria
enumerated in Sections .435(b)(1)-(5) are satisfied, the
statute empowers the court to grant standing to such a plain—
tiff.

Section .435(c) requires that a qualified shareholder
make a demand upon the board to secure such action as the
plaintiff desires, unless the shareholder can show that such
demand would be futile. Under Section .435(d), the burden to
establish excuse 1is upon the plaintiff-snareholder. If a
demand on the board 1is not excused, Section .435(e) provides
that a decision by the board, consonant with 1ts duties of
care and loyalty, that 1in 1its business judgment such litiga—
tion would not be in the best interest of the corporation,
terminates the right created by Section 435(a). A share—
holder is not thereafter precluded from offering®™ evidence
that any or all of the directors who have decided that  the
litigation not go forward are implicated 1in the wrong com—
plained of.

If an initial demand on the board has been excused, or
if the shareholder 1is able to prove that the recommendation
by a board upon which demand has been made should be 1ignored
as tainted, Section .435(f) provides for the subsequent in-
tervention by al leged ly- di sinterested directors asserting
that, in their good faith, 1independent, and informed business
judgment, the action should be dismissed as inimical to the
best interests of the corporation. Assuming that these alis-
interested directors are able to meet their burden of estab—
lishing good faith, independence, and informed business judg-—
ment, the trial court 1is directed to make an independent
assessment in exercising its own judgment as to whether the
action should be maintained.

Section -435(9) aligns Alaska with California and New
York in omitting the requirement that a shareholder make a
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demand upon the outstanding shares.

Section -435(h) enables a corporation or the actual
defendants to move the court at any time before final judg—
ment to require the plaintiffs to give security for the
reasonable expenses, including attorney fees, that may Dbe
incurred by the petitioners. The amount of security shall be
determined by the court 1in 1its discretion, except that if the
plaintiff shareholder(s) hold 5% or more of any class of
outstanding shares or voting trust certificates representing
shares, there shall be no security for expenses requirement.

Section .435 (i) forbids any form of "out of court
settlement” of a derivative action without court approval.

Section .435(J) provides that any recovery should be
accounted for to the corporation, however, the court may
award the prevailing party reasonable expenses, including
attorney fees.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.40 accords with the Commission®s recommendation that de —

mands upon shareholders be eliminated. However, RMBCA Sec—
tion 7.40 also would eliminate the security for expenses
provided by ACC Section .435(h). Finally, the official com—

ment to RMBCA Section 7.40 (7-85) make it clear that it takes
no position on the question of the power of independent
directors to seek dismissal of the derivative action on the
ground that, 1in their collective business judgment, it 1is not
in the best interests of the corporation. Such matters are
resolved by ACC Section .435.

Section .438 LIABILITY OF SHAREHOLDERS AND SUBSCRIBERS

ORIGIN: ACC Section .438 1is predicated upon MBCA Section 25
and AS 10.05.125.

SUMMARY OF COVERAGE: ACC Section .438 establishes the basic
proposition of limited liability of shareholders, except for
their liability to pay the full consideration for the shares
which runs to designated classes of successors 1in interest.
1t

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.22 is functionally identical, to ACC Section .438 except
that it does not clarify the non-liability of executors,
administrators, conservators, guardians, trustees, assignees
for the benefit of creditors, receivers or pledgees.
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SBHESS?.

ARTICLE 6. DIRECTORS AND OFFICERS

Section .450 BOARD OF DIRECTORS; DUTY OF CARE; RIGHT OF INSPEC—

TION; FAILURE TO DISSENT

ORIGIN: ACC Section .450(a) is premised upon the 1977 revi —
sion of the MBCA Section 35. The rights, privileges, and
duties which are fixed upon the board devolve upon delegates.
ACC Section .450 differs from the Model Act language to make
it clear that with this delegation flows tne liabilities
which the Chapter otherwise 1imposes upon the directors. Tnis
modification follows GCL Section 300(d).

Subsection (b) 1is also premised upon the revised concent
of MBCA Section 35. Presently, there i1s no statutorily
defined duty of care to be observed by a corporate director.
One deviation from the MBCA 1is the provision in ACC Section
«450(b) in which the duty of care includes the duty of rea—
sonable inquiry. This 1is taken from GCL Section 300(d).

This section replaces AS 10.05.174, .222, and .219.

SUMMARY OF COVERAGE: Under Section .450 there must be a
board of directors. ACC Section .450 provides for the exer —
cise and delegation of board functions; the duty of care
which must be observed by the directors and their right to
rely upon certain information, opinions, reports, or state—
ments from officers, experts, and committees of the board;
the grant of an absolute right of inspection to every direc—
tor as to all corporate books, records, and documents, to—
gether with the right to use an agent or attorney and the
right to make copies or extracts; and, the consequences of a
director®s failure to dissent as to any action taken by the
board at a meeting at which she -is present.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
3.01 parallels ACC Section .450(Ca) 1in requiring a board of
directors. The authority to delegate board functions s more
limited under RMBCA Section 8.01 1in that the corporations
with more than 50 shareholders may not delegate board fun—
ctions.

RMBCA Section 3.30 establisnes the standards of care
which must be observed for directors. Like ACC Section
.45u(b) it imposes a standard of honesty 1in fact augmented by
the requirement that the conduct meet the level wnich an or—
dinarily prudent person in a like position would exercise

under similar circumstances. ] . M Unlike the California
and ACC standard, the one articulated 1in the RMBCA does not
rer-rence a duty of reasonable inquiry. RMBCA  Section

8.30(b) and (c) are similar to ACC Section .-50(b) 1in enabl—
ing a director to rely upon information, 0D ="ions, reports
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and statements ft *n officers, experts, or committees of the
board. This right of reliance 1is qualified and 1inapplicable
if the director knows, or as a reasonable person ought to
know, that, as to the mater in question, reliance 1is unwar—
ranted.

Section .453 NUMBER AND ELECTION OF DIRECTORS

ORIGIN: ACC  Section .453(a) and (b) are premised upon a
modification of New York Business Corporation Law Section
702(a) and (b), and were adopted 1in lieu of comparable provi—
sions of Section 36 of the MBCA. Section .453(c), (d), and
(e) are taken from MBCA Section 36. This section replaces AS
10.05.177, .180, and .183.

SUMMARY OF COVERAGE: Section .453(a) continues the policy of
AS 10.05.177, whicn sets the mini mum number of directors at
three, save for a corporation with Iless than three share —
holders. In a corporation with 1less than three shareholders,
the number of directors need not exceed the number of share—
holders. The Model language which would permit a corporation
to function with a board of one regardless of the number of
shareholders was rejected. Further, Section .453(a) makes it
impossible for a board to adopt bylaws changing the number of
directors without participation of the shares (as now pro-—
vided in AS 10.05.177), unless the board acts under a provi—
sion of the artides or bylaws adopted by approval of the
outstanding shares.

This section also directs that there shall be an elec—
tion of directors at each annual meeting except in the case
of a classified board, and defines the tenure in office of
incumbent directors. Subsection (c) sanctions a provision in
the articles which would secure the election of one or more
directors to the holders of theshares of a class or series
voting as a class or series. Subsection (e) makes clear that
a director serves until the expiration of the term for which
he is elected and until a successor has been elected and
qualified.

COMPARISON WITH THE FINAL DRAFT®" OF THE RMBCA: RMBCA Section
8.03 governs the number and election of directors. It per—
petuates the concept previously not adopted by the Legisla—
ture which would permit a board of a single director regard-—
less of the number of persons who own shares. RMBCA Section
8.03 tracks ACC Section .453(b) 1in permitting the articles or
bylaws to establish a formula permitting either the share—
holders or the board to increase or decrease the number of
positions on the board. The RMBCA Ilimits the power of the
board under such a provision to an increase or decrease of no
more than 30 percent from the number last approveo by  the
shareholders. It, too, establishes the norm cf one year
terms unless the board is classified with staggered terms.
RMBCA  Section 8.04 parallels ACC Section .453(c) in

permitting the articles to permit classes to elect certain



positions on the board. Unlike the ACC, it would not permit
series of shares to have discrete voting rights.

RMBCA Section 8.05 1is functionally 1identical to ACC
Section .453(e) respecting terms of directors and the con-—
tinuation of a director®s Jliability until a successor shall
have been elected and qualified.

Section .455 CLASSIFICATION OF DIRECTORS

ORIGIN: ACC Section .455 1is an enactment of MCCA Section 37,
and works an 1important change from AS 10.05.186. Under
existing Alaska law, the decision to classify the board could
be taken by a bylaw adopted by the board without shareholder
participation. Subsection (b), continuing the concern for
minority shareholder representation on the board, is new.
Section .455 replaces AS 10.05.186.

SUMMARY OF COVERAGE: ACC Section .455 provides for optional
classification of the board if there are nine or more board
members, as long as the option 1is specified in the articles.
However, if the corporation has not eliminated cumulative
voting, an amendment to the articles attempting to provide
for board <classification is ineffective if the number of
shares voting against classification 1is sufficient to elect
one director under a cumulative voting schenme.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.06 is func-—
tionally identical to ACC Section .455(a). Classification

cannot be made unless there are nine or more directors and

there may not be more than three classes serving staggered

one year terms. Unfortunate 1y, the RMBCA does not contain

any protective mechanism for those corporations which have

elected cumulative voting rights.

Section .458 VACANCIES ON THE BOARD

ORIGIN: ACC Section .458 is adapted from GCL Section 302.
It has no direct parallel in Alaska Ilaw.

SUMMARY OF COVERAGE: ACC Section .458 provides that  the
board may declare vacant the office of a director who has
been declared of unsound mind by a court order, or who has
had civil rights suspended due to imprisonment as provided 1in
AS 33.30.310.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
contains no comparable provision.

Section .460 REMOVAL OF DIRECTOR WITHOUT CAUSE
ORIGIN: ACC Section .460 1is premised upon Section 303 of the

GCL, and has no parallel in Alaska law. This section prc-
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vides an important shareholder check upon the incumbent di—
rectors 1innovated in California (as mandatory), and now found
in Delaware (optional), New York (optional), and in the MBCA

(optional). Section .460 follows the California version, and
is mandatory. The special provisions regarding notice are
original, having noparallel in statutory precedent, and

apply only to those <corporations with 500 or more record
shareholders.

SUMMARY  OF COVERAGE: ACC Section .460 provides “or removal
of incumbent directors at any time without any reason by a
vote of the outstanding shares, subject to specific notice
provisions. It the attempted removal 1is to be made at a
special meeting, or at a regular meeting of a corporation
with more than 500 record shareholders, notice of the removal
action must be given. Provisions are also made for the

protection of representatives of a minority of the shares, or
the directors elected by a class or series of shares.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.08 continues the Model Act tradition of suggesting that
this provision be made optional according to provisions of
the articles. It contains no notice provisions respecting
corporations with a relatively large number of shareholders.
Like ACC Section .460, RMBCA Section 8.08 contains provisions
to protect directors seated through cumulative voting or as
the representatives of a particular class of shares.

Section .463 REMOVAL OF DIRECTOR BY SUPERIOR COURT

ORIGIN: ACC Section .463 1is taken from GCL Section 304, and
is without parallel in Alaska law. This section modifies the
GCL by adding "gross neglect of duties”™ as a ground for
judicial removal, and 1in granting standing to the board to

seek removal.

SUMMARY OF COVERAGE: The primary recourse for shareholders
dissatisfied with the performanceof a director 1is to seek
removal under ACC Section .460. e However, 1if there are insuf—
ficient votes, ACC Section .463 specifies the serious grounds
under which the holders of at least ten percent of the shares
of any <class or a majority of the board of directors have
standing to seek removal 1in the superior court.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.09 is func—
tionally 1identical to ACC Section .463.

Section .465 VACANCIES AND RESIGNATION; SPECIAL MEETING OF

SHAREHOLDERS
ORIGIN: ACC Section .465 1is modeled upon GCL Section 305
with certain modifications. Section .465(a) continues the

policy of AS 10.05.189 in vesting broad authority to fill
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vacancies with the remain."rig member(s) of the board, yet
unlike AS 10.05.189, this presumption may be modified by
provisions 1in the articles or bylaws. The 1975 amendment to-
AS 10.05.189, requiring expansion vacancies to be fTilled by
shareholders, has been dropped, given shareholders® expanaed

mandatory role in ACC .453. Section .465(b) has no parallel

in Alaska law. Section .465(d) 1is a substantial modification

of GCL Section 305(c), omitting Section 305(c)(2) (eliminat—
ing the role of the superior court).

SUMMARY OF COVERAGE: This section and Section .458 define

when a vacancy exists upon the board. ACC  Section .465

provides that in the absence of contrary provisions in the

articles or bylaws, and unless the vacancy has occurred by
removal by shareholders (Section .460), the vacant posi—
tion”) may be filled by the director(s) remaining 1in office,

even though there may be less than a quorum of the entire

board. This section also provides for resignation by a
director and his status until the election and qualification

of a successor.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RM8CA  Section
8.10 differs from ACC Section .465 1in two particulars. It
fails to make clear that, unless otherwise provided 1in the
articles or bylaws, a sole remaining director may act to fill

vacancies on the board. This provision may be especially
important in the event of a disaster in which nearly all of
the directors may have perished. To some extent this omis-

sion is remedied by Section 3.03(b)(2) wunder which one or
more officers of the corporation may be deemed directors for

a meeting during a defined period of emergency. RMBCA Sec—
tion 8.10 does not contain a comparable provision to ACC
Section .465(c) whereby if the directors elected by  the

shareholders constitute less than a majority of the board,
shareholders holding as few as 10% of the outstanding shares
may call a special meeting to elect the entire beard.

Section .468 EXECUTIVE AND OTHER BOARD COMMITTEES

ORIGIN: ACC Section .468 1is a modified version of the new
Section 42 of the MBCA, and clarifies AS 10.05.195.

SUMMARY OF COVERAGE: ACC Section .463 permits the articles
or bylaws to empower the board to set up executive and other
committees, and to delegate to such committees the powers
otherwise vested in the board,with certain exceptions. The
duty of care of directors not members of suchcommittees is
provided for in Section .468(b).

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
3.25 is functionally identical to ACC Section .468 with two
exceptions. RMBCA Section 3.25(a) requires that each commit—
tee have two or more director-members. Thislimitation is
not found in ACC Section .468. RMBCA Section 3.25 does not
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explicitly cover the creation of committees and the delega-—
tion of board functions tc the duty of care owed by non-—
member directors.

ion _470 MEETINGS: CALL, PLACE, NOTICE, AND WAIVER

ORIGIN: ACC Section .470 is a modified version of GCL Sec—
tion 307, which replaces AS 10.05.198 (which was predicated
upon MBCA Section 43).

SUMMARY OF COVERAGE: ACC Section .470 defines the officers
or directors who have authority to call regular or special
meetings of the board or board commi ttee, the notice require-
ments  that must be observed, and the waiver of such notice
requirements by unnoticed directors.

ACC Section .470(5) 1is unprecedented 1in Alaska law and
for the first time defines the corporate officers or irec-
tors who have authority to call ri-gular or special or special
meetings of the board or board committee.

ACC Section .470(b) follows the Alaska®s existing no
notice policy for regular meetings. With respect to special
meetings there 1is a standardization of a twenty day written
notice requirement with broad authority to use the instrumen-
talities of electronic telecommunications 1in which case the
time provision 1is the 72 hour requirement observed for per-
sonal communication. Section .470(b) goes beyond either the
GCL or the Model Act in requiring that notice of special
meetings disclose the purpose or business to be transacted.
Sect ion.470(c) defines the circumstances under which an
unnoticed director can orwill be taken to have waived the
notice requirements.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sections
8.22 and 8.23 contain coverage comparable ACC Section .470(b)
and (c). RMBCA Section 8.22 does not specify who may call
meetings of the board or board committees, nor does it, in
the absence of a requirement in the article or bylaw, neces —
sitate that notice of special meetings disclose the purpose
and business to be transacted. This omission may prove
troublesome in the context of a closely held corporation in
which the minority"s only pragmatic protection may be to
refrain from attending a special meeting thus blocking the
formation of a quorum.

RMBCA Seccion 8.23 on waiver of notice 1is substantively
identical to ACC Section .470(c).

ion .473 QUORUM OF DIRECTORS

ORIGIN: ACC Section .473 continues the policy and language
of AS 10.05.192 and MBCA Section 40.

SUMMARY OF COVERAGE: ACC Section .473 fixes the quorum of
the board or any board committee at an absolute majority of
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the positions of such body. The articles or bjTéws are
competent to set a higher quorum requirement, but may not go
below the majority requirement. This position reflects a

continuation of prior Model Act policy which opposed less
than majority quorum requirements. ACC Section .473 also es—
tablishes the norm that the act of the majority of the direc—
tors at a meeting at which®™ a quorum 1is present 1is the act of
the board unless the articles require a greater number.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
8.24(a) and (c) are functionally 1identical to ACC Section
.473. RMBCA Section 8.24(b) deviates from prior Model Act
policy and would permit the articles or bylaws to fix the
guorum requirement as low as one-third of the number of
members of the board or committee.

Section .475 INFORMAL ACTION BY DIRECTORS

ORIGIN: ACC Sect ion .475(a) 1is a straight enactment of the
last paragraph of MBCA Section 43. Section .475(b) 1is a mod-—
ified version of AS 10.05.199 and MBCA Section 44.

SUMMARY OF COVERAGE: ACC Section .475 provides for board
meet ings to be conducted via telecommunications equipment
allowing simultaneous contact of all participants. It also

prov ides for business to be transacted without any form of
meeti ng via the use of written consents 1identical 1in content
obtained from all directors.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
8.20(b) is functionally 1identical to ACC Section .475(a) in
permitting board meetings to be conducted via communications
equipment. RMBCA Section 8.21 is functionally identical to
ACC Section .475(b)" in permitting the board to act without a
meeting utilizing written consents signed by all of the
members. The prudential requirement that those consents be
identical in content 1is omitted f.rom the RMBCA.

Section .478 DIRECTOR CONFLICTS OF INTEREST

ORIGIN: Existing Alaska law has no statutory law on director

conflicts of interest. ACC Section .478 is modeled upon GCL
Section 310, with modifications designed to produce a more
stringent standard regarding director conflict of interest.

One departure from the GCL was the omission of 1its provision

permitting a committee of the board to validate certain in—
terested transactions. Also omitted was California“®s third

alternative for validation, which would be a showing by the
proponent of a contract cr transaction that such transaction

was  jurt and reasonable. Instead of being an independent

vehicle for validation, such a requirement 1is imposed as an
additional ground for validation under Section .478(a)(2).
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SUMMARY OF COVERAGE: ACC Section .478 addresses conflict of
interests in two distinct and classical instances: (D
where the contract or other transaction 1is between the cor—
poration and one or more of its directors; and (2) where the
contract or transaction 1is between two corporations sharing a
common directorordirectors.

ACC Section .478(a) provides that transactions between
the corporation and a director or a business entity in which
the director has a material financial interest must be ap-—
proved either by validation via the informed approval of the
shareholders, or by the approval of a disinterested and fully
informed majority of a quorum of the full board. The direc—
tor"s shares are not to be computed either for purposes of
determining a quorum of the shares or a quorum of the board.
The proponent of the contract has the additional burden to
show that the contract or transaction 1is just and reasonable.

In the case of a common director(s) on the boards of
each of the corporate parties to a transaction, there 1is no
objection as long as the other directors are fully apprised
of all facts, including the common directorship. Nothing in
ACC  Section .478(c) 1is intended to influence Alaska“s anti —
trust laws, nor does this section intend to operate in dero—
gation of a director®s common law duty of loyalty in the
context of the corporate opportunity doctrine.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
8.31 parallels ACC Section .478 1is primarily concerned with
conflicts of interest 1in which the director has a direct or
indirect adverse financial 1interest. Its coverage 1is very
similar to ACC Section .478(a). There 1is no explicit RMBCA
coverage of the secondary conflict of interest situation in
which a common director or directors serve on the boards of
both corporate parties to a contract or transaction.

Section .480 LIABILITY OF DIRECTORS

ORIGIN: ACC Section .480 1i1s dnh augmented version of new
Model Act Section 48-, and replaces AS 10.05.216 and .225.
Section .480(a) continues the policy of AS 10.05.216 1imposing
joint and several Jliability upon directors. Section .430(a)
(3) continues an imposition of Iliability for 1illicit loans to
officers or employees contained in AS 10.05.216(d), wnich 1is
not found 1in MBCA Section 48. The affirmative defense by a
director that she observed the duty of care defined in ACC
Section 450(b) 1is new to Alaska law.

SUMMARY OF COVERAGE: ACC Section .480 1imposes joint and
several liability wupon directors who vote for or assent to
three types of illicit transactions: distributions to share—

holders contrary to provisions of Article 4 of this Chapter;
distributions to shareholders which are prejudicial to the
rights of creditors during the liquidation of the <corpora—
tion; and loans or extensions of corporate credit to any
officer or employee contrary to the restrictions of ACC



Section .485 and any provisions of the articles of incorpora—

tion. A defense to liability is proof by the defendant(s) of
an observance of the duty of care articulated in Section
.450(b).

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
8.33(a) is functionally identical to ACC Section -48U(a) (1)
in dealing with the consequences of a director”s personal
liability for voting for or assenting to illicit distribu—

tions. The rights of contribution recognized 1in ACC Section
-480(h) are mirrored 1in RMBCA Section 8.33(b). The ACC's
coverage of distributions which are 1illicit during the course
of liquidation are not contained 1in the RMBCA. Illicit loans
to officers or directors, covered by ACC Section .480(a)(3),
are the subject of RMBCA Section 3.32. The circumstances
under which such loans may be licitly extended are covered by
ACC Section .485. They are more stringent than the cir—

cumstances recognized under RMBCA Section 8.33(a)(l1) and (2).

Section .483 OFFICERS: TENURE, RESIGNATION, AGENCY, DUTY OF

CARE
ORIGIN: ACC Subsection .483(a) 1is adapted from GCL Section
312(a), former GCL Section 821, and NBCL Section 715(e).
Unlike AS 10.05.228, Section 483(a) eliminates the necessity

of a vice president.

Subsection .483(b) is taken from GCL Section 312(b), and
differs from AS 10.05.228 by providing that officers must be
selected by the board.

Subsection .483(c) 1is taken from NBCL Section 715(g),
and replaces AS 10.05.231; it reflects no substantive change
in definir , the source of real authority of officers.

Subsection .483(d) 1is taken from GCL Section 313, which
in turn, 1is adapted from Pennsylvania BCL Section 305.

Subsection .483(e) 1is premised upon NBCL 715(h), without
inclusion of the specific "right of reliance”™ provision of
the New York act. For thefirst® time, the ACC defines the
duty of care for officers, however, unlike NBCL Section 715,
ACC Section 483(e) makes it clear that the duty of ©care
includes a duty of reasonable 1inquiry.

SUMMARY OF COVERAGE: Five major topics are addressed by ACC
Section .483: (1) the minimum number of offices which a cor—
poration must have; (2) the manner of selection and the right
of resignation of officers; (3) the source of real authority
of corporate officers; (4) a strategy by which a third party
can preclude a corporate principal®s denial of the authority
of an officer as agent; and, (5) a definition of the standard
of care according to which officers are to discharge their
responsibilities to the corporation.

COMPARISON OF THE FINAL DRAFT OF THE RMBCA: The five topics
covered by ACC Section .483 are treated in Tfive separate
sections of the RMBCA.
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RMBCA  Section 8.40 deals with the required officers.
It differs from ACC Section .483(a) 1in several particulars.
Section 8.40 merely requires that the corporation have "the
officers described in its bylaws or appointed by the board of
directors. - Thus it would appear that under the RMBCA
a corporation could be headed by the "Great PooBah", an in—
dividual assisted by the "Supreme Tweeb." Notwithstanding,
there must be at least one officer who has the functions of
the corporate secretary and who assumes all statutorily im—
posed duties of that office.

RMBCA Section 8.41 is in accord with ACC Section
.483(a) in describing the duties of officers. They are fTixed
by the terms of the bylaws or, the the extend permitted, by
the board. The RMBCA misses the accomplishment of ACC Sec —
tion .483(c) in making explicit the grant of real agency
authority to corporate officers.

RMBCA Section 8.42 joins ACC Section .483(e) in defin—
ing a duty of care for corporate officers. Unlike the ACC,
the RMBCA does net make an express reference to a duty to
make reasonably 1inquiry as part of the "reasonable person in

like ~circumstances” standard. RMBCA Section 3.42 parallels
its treatment of the duty of care for corporate directors by
articulating "safe harbor™ provisions wherein an officer may
rely upon reports and representations of others. The ACC

does not spell out this concept.

RMBCA  Section 8.43 parallels ACC Section .483(b) in
providing that officers serve at the pleasure of the board.
It also recognizes circumstar.ce under which an officer may
resign her position.

RMBCA  Section 8.44 1is functionally 1identical to ACC
Section .483(b) in providing that the removal of an officer
does not prejudice any contract rights which the officer
might have in the event that removal was 1in breach of a
contract of employment. Both the ACC and RMBCA language aim
to forestall circumstances in which a corporation could be
ordered to specifically perform a contract with an officer 1in
whom the board no longer reposed confidence. Such a corpora—
tion may, however, be liable 1iIn damages.

Section .485 LOANS TO DIRECTORS, OFFICERS, AND EMPLOYEES

ORIGIN: ACC  Section .485 1is unique, borrowing from MBCA
Section 47 and GCL Section 315, but reflecting policies which
are more protective of the corporate fisc than either of
those provisions. It replaces AS 10.05.213.

SUMMARY OF COVERAGE: ACC Section .485 repudiates AS 10.05.
213"s flat prohibition against loans to corporate directors
or officers. However, loans may not be made to directors
without the approval of two-thirds of the voting shares. The
board 1is competent to extend Iloans to officers and employees.
A "loan" 1is defined broadly, to include securities or real or
personal property, as well as cash. Directors, officers, and
employees of parent, subsidiary, and sibling corporate af-—



filiates are restrained under this section for purposes of
obtaining a corporate loan

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.32 also
prohibits a corporation from extending Jloans or guarantees to
corporate directors. It does not cover Jloans to officers or
employees. Further, the power to loan or guarantee the loans

of directors 1is easier to achieve under RMBCA Section 3.32.
Either a simple majority of the voting shares may approve or
the board may determine that the 1loan or guarantee benefits
the corporation anj, having so determined, approves Iit.

Section .488 SECONDARY LIABILITY OF DIRECTORS AND OFFICERS

ORIGIN: ACC Section .488 1is new and without direct precedent
in corporate law. This section was adapted from NBCL Section
630, which 1imposes personal joint and several [liability upon
the ten largest shareholders of a non-publicly traded cor —
poration for all debts, wages, or salaries due and owing to
any of the corporation "s laborers and employees.

SUMMARY OF COVERAGE: The social problem targeted for re—
dress by ACC Section .488 1is the abuse of unsecured credi —
tors, including employees, who are precluded by the rela—
tively small dimension of their demands, contrasted with the
high costs of litigation, from asserting the more traditional

common law efforts to "pierce the corporate veil".

Section .488 creates a "secondary Jliability” on the part
of incorporators, directors (other than a provisional direc—
tor appointed under Section 640), and the president, secre —
tary, and treasurer in the event that corporate assets prove
insufficient to meet corporate obligations for contract in—
debtedness, materials, supplies, 1inventory, or services fur—

nished in the state during their period of service. This
secondary liability 1is joint and several, and may amount to a
maximum of $25,000 for each creditor. The terms of a written
contract between a corporation ahd a third party may modify
or preclude the liability created by this section. The
liability of this section also extends to directors, incor —

porators, and officers of every foreign corporation doing
business within Alaska to the extent that materials, sup—
plies, *"nventory, or services were furnished within the
state.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The exposure
draft of the RMBCA contained nothing comparable to the New
York precedent or the ACC provision on secondary liability.
However, the final draft states 1in Section 2.02 that the
articles can impose personal Jliability on shareholders for
specified amounts 1in specified conditions.

Section .490 INDEMNIFICATION OF OFFICERS, DIRECTORS, EMPLOYEES,
AND AGENTS: INSURANCE
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ORIGIN: ACC  Section .490 1is premised upon Section 5 of tne
Model Act and works few changes on the provisions of AS
10.05.010.

SUMMARY OF COVERAGE: Corporate director, officers, and em—
ployees are vulnerable to attack in their personal capacity
for acts done in their corporate roles. There 1is an under —
standable demand for financial protection from potentially
ruinous costs and liabilities. Standing in opposition to

this demand are social policies 1implicit 1in the condemnation
of activity or behavior as criminal, violative of administra—
tive regulations, or harmful to the 1interests of the corpora—
tion. These competing interests must be confronted 1in any
statutory provision covering indemnification.

ACC Section .490 distinguishes between those circum—
stances in which a claim for 1indemnification may be made as
of "rightll from those 1in which it 1is addressed to the discre—
tion of the corporation. As a further limitation upon dis—
cretionary 1indemnification, ACC Section .490(a) and (b) spe-
cify standards which must have obtained as to both the con-—
duct and state of mind of the defendant. Finally, the cor —
poration is empowered to purchase and maintain insurance
which would recompense a defendant for any costs or liabili—
ties incurred 1irrespective of the power of the corporation to
have effected indemnification for 1its own resources.

Indemnification as d matter of right under ACC Section
.490(c) can be asserted by a defendant who has been ex —
onerated on the merits. Discretionary indemnification is
provided in two circumstances. ACC Section .490(a) deals
with a defendant in direct civil, administrative or criminal
proceedings. While the decision to indemnify 1is left to the
judgment of the corporation under subsection (d), it is
conditioned upon a finding that the defendant . . .acted in
good faith an in a manner reasonably believed to be in or not
opposed to the best interests of the corporation, and, with
respect to a criminal action pro proceeding, had no reason—
able cause to believe the conduct unlawful. . ." ACC Section
.490(b) deals with the even more troubling situation of dis—
cretionary indemnification where the defend ant has been as —
sailed in a derivative proceeding. If the defendant has been
adjudged guilty of violating either the duty of ~care or
loyalty, the power of the corporation to indemnify against
the very harm which it has suffered, or the court incurred
costs in resisting liability, can only be exercised pursuant
to a specific finding by and order of the court 1in which the
action was tried.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: Chapter 8,
sub-chapter E of the RMBCA contain the coverage on indem—
nification. RMBCA Section 3.51(a), (b)and (c). deals with
the authority of a corporation to indemnify. It is function-—
ally equivalent to ACC Section .490(c) .- RMBCA  Section
8.51(d) prohibits 1indemnification 1in the instance of a suc—
cessful derivative suit or other proceeding charging personal
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benefit to the defendant. However this 1ironclad prohibition
is later qualified by RMBCA Section 3.54(2) where it is

recognized that the court may order indemnification. The
combination of these two provisions is a result not unlike
ACC Section .490(b). RMBCA Section 8.52 on mandatory indem—
nification deals with the defendant who was wholly success—
ful. It accords with ACC Section .490(c).

RMBCA Section 3.53 deploys a stricter attitude upon
advances against the defendant®s anticipated expenses. ACC
Section .490(e) Uleaves the question within the discretion of

the corporation conditioned only upon an undertaking by or on
behalf of the defendant that the amount will be repaid iIf it
is ultimately determined that there 1is no indemnification as
a matter of right. The RMBCA would require a prior deter—
mination of the defendant®s good faith, the furnishing of a
written personal undertaking to repay the advance, and a
determination that the facts then known would not preclude
indemnification.

RMBCA Section 8.55 1is in substantial accord with ACC

Section .490(d)1s position on how and by whom the <corporate
decision to indemnify 1is to be made. The primary respon—
sibility 1is that of disinterested and uninvolved directors so
long as they constitute a majority of a quorum. If this

qguorum cannot be mustered the decision may be reached by in—
dependent legal counsel or approved by the outstanding
shares.

RMBCA Section 8.56 extends the provisions on the indem—
nification of directors to employees and officers. This
accords with the provisions of ACC Section .490.

RMBCA Section 8.57 accords with ACC Section -490(9)
permitting a corporation to purchase and maintain a policy of
insurance covering directors, officers and employees which
would cover any liability arising out of that status whether
ornot the corporation would have the power to indemnify with
its own funds.



ARTICLE 7. AMENDMENTS AND CHANGES

Section .502 AUTHORIZATION: PERMITTED AND PROHIBITED AMENDMENTS

ORIGIN: ACC Section .502(a) is taken from GCL Section 900.
It repeats the substance of AS 10.05.270, which 1t replaces.
Section .502(b) is largely a reenactment of AS 10.05.273,
with several deletions reflecting the elimination of the con-—
cept of par value. The 1language under Section .502(b)(2) is
new, and reflects a major change in Alaska law, in order to
carefully and unequivocally authorize only changes which
extend limitations imposed upon a corporation®s duration.
Subsections .502(b)(5) and (6) follow MBCA Section 58, in
order to conform Alaska law to the Ilanguage of the Model Act.

SUMMARY OF COVERAGE: ACC Section .502 permits a corporation
to amend its articles in "any and as many respects as may be
desired." Whether a provision 1is required or permitted in

the articles of incorporation 1is determined as of the effec—
tive date of the amendment.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.01 confers a power to amend the corporate articles in the

most general of terms. It does not differ substantively from
ACC Section .502 but does not contain the non-exhaustive list
of permitted amendments found 1in the ACC. This reflects a

differing drafting style in which the Alaska statute would
contain illustrations and examples to guide both 1lay persons
and counsel.

Section .504 PROCEDURE TO AMEND ARTICLES OF INCORPORATION

ORIGIN: ACC Section .504"s subsections (a)(1), (b)), and (c)
are taken from AS 10.05.276 and, MBCA Section 59. Section
.504(a)(2) is adapted from Section 902(a) of the GCL, and
changes Alaska law by explicitly giving shareholders the
power to initiate amendments to the articles.

SUMMARY OF COVERAGE: ACC Section .504 sets forth the manda—
tory procedures which must be followed to amend the articles.

Under Section .504(a)(2), once shares have been 1issund, the
power to initiate amend ments resides concurrently in the
board and with the voting shares. An amendment initiated by
the shares does not become effective until approved by the
board; likewise, an amendment initiated by the board requires

shareholder approval to become effective. Alaska law pres—
ently requires a two-thirds majority of the shareholders to
approve amendments; ACC Section .504(a)(2) opts for a major—
ity of the outstanding shares entitled to vote, but makes the
articles competent to establish a supermajority voting re—
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quirement. This section also provides for notice as well as

the power of the board alone to amend the articles if no
shares have been issued.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Several provi—
sions of the RMBCA contain coverage of topics addressed in
ACC Section _504. RMBCA Section 10.05 accords with ACC Sec—
tion .506(a) (1) in providing that if no shares have been

issued the power to amend the articles is with the board.

Once shares have been 1i1ssued ACC Section .504 requires the
approval of both the directors and an absolute majority of

the shares to amend the articles. RMBCA Section 10.02
creates a limited exception to this norm for what the offi—
cial comment terms "housekeeping amendments™ (10-9). These
amendments can be affected by board approval only. Among
them are two which Alaska law has always prohibited: delet —

ing the names and address of the original registered agent
and initial directors.

Once shares are outstanding RMBCA Section 10.03 severe—
ly restricts f".i power of shareholders. They cannot initiate
amendments but can only approve those proposed by the board.
Both statutes require that shareholders be given notice of
the amendment whether it is to be considered at a regular or
special meeting of the shares.

Section .506 CLASS VOTING ON AMENDMENTS

ORIGIN: ACC Section .506 1is largely a reenactment of AS
10.05.282. Section .506(6) amends AS 10.05,232 to <conform
with Section 60 of the MBCA, and includes an increase in the
authorized number of shares"of a superior class as an amena-
ment giving a right to class voting. T.his section also re-
places AS 10 .05 .279 .

SUMMARY OF COVERAGE: ACC Section .506 provides for "class
voting"™, which obtains irrespective of any provisions 1in the
articles, and may not be impaired or denied by any internal
rule. Further, as to any amendment on which there 1is a right
to vote by class, there 1is no "approval by the shareholders™
unless the amendment receives the affirmative vote of a
majority of the affected class as well as a majority of the

other shares entitled to vote.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10,04 accords with ACC Section .506(a) in mandating class
voting rights under circumstances where an amendment would
affect the rights, privileges, or restrictions imposed upon
that class of shares. Unfortunately, there 1is nothing in the
RMBCA or its official comments which parallels ACC Section
-506(b)1s express statement that if the holders of shares of
a class are entitled to vote as a class then the amendment 1is
not approved unless it receives a majority vote of the out-—
standing shares of that class and also receives an absolute
majority of the outstanding shares.



Section .508 GREATER VOTING REQUIREMENTS

ORIGIN: ACC Section .508 1is taken from GCL Section 9U2(e),
and is new to Alaska law.

SUMMARY  OF COVERAGE: This section permits the articles to
set up supermajority or even unanimous voting requirements.
An  amendment affecting such an article must be approved by
the same supermajority vote.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

7.27 directly parallels the content of ACC Section .508. The
official comment (7-65) makes it clear that the articles may
establish unanimous voting requirements.

Section .510 ARTICLES OF AMENDMENT

Section .512 FILING OF ARTICLES OF AMENDMENT

ORIGIN: ACC Section .510 1is a reenactment of AS 10.05.285,
with the deletion of the provision regarding stated capital.
Section .512 1is a reenactment of AS 10.05.288.

SUMMARY OF COVERAGE: In order for an amendment to the arti—
cles to become effective, it is necessary to make a filing
with the commissioner (ACC Section .512) and receive a certi—
ficate of amendment. Section .510 specifies what the arti—

cles of amendment are to include.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
10.06 is functionally 1identical to ACC Section .512 except
that 11t would require filing with the secretary of state and
it omits the requirement that the articles of amendment be
signed by designated corporate officers.

Section .514 EFFECT OF CERTIFICATE "OF AMENDMENT *

ORIGIN: ACC Section .514 1is essentially a reenactment of AS
10.05.291, with Jlanguage added from MBCA Section 63 permit—
ting up to a 30-day delay in effectiveness.

SUMMARY OF COVERAGE: An amendment to the articles 1is not ef—
fective until the commissioner has reviewed the amendment to
ascertain its conformity with law, and has 1issued a certifi—
cate of amendment. Section .514(b) specifies that an amend -
ment does not have a retroactive effect so as to compromise
anypendinglitigation.

COMPARISON WITH THE FINAL DRAFT OF THE RMGCA: RMBCA Section

10.09 provides that, unless a delayed effective date is
specified, the amendment or restatement becomes effective
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when the articles of amendment or restatement are filed.

Section .516 RESTATED ARTICLES OF INCORPORATION

Section .518 FILING OF RESTATED ARTICLES OF INCORPORATION

Section .520 EFFECT OF ISSUANCE OF RESTATED CERTIFICATE OF IN—

CORPORATION

ORIGIN: ACC Section .516 1is a reenactment of AS 10.05.294.
ACC Section .518 is a reenactment of AS 10.05.303; Section
.520 is a verbatim reenactment of AS 10.05.306.

SUMMARY OF COVERAGE: This section authorizes a corporation
to restate its articles as they may have been amended as a
matter of form by resolution of the board. The substantive
provisions cannot be so amended, and in fact, Sect ion .516
requires that a statement be filed with the restated articles
averring that the restated articles correctly set out without
change the corresponding provisions of the articles.

ACC Section .518 specifies the procedure to be followed
by the corporation and the commissioner in the filing and ad-—
ministrative handling of the restated articles. Section .520
provides that the restated articles become effective and su—
persede the original articles and all amendments to them upon
the issuance of the restated certificate of inccrporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.07(e) and (f) follow the provisions of ACC Section .516
except that the restated articles may contain an amendment
not previously reported®"to the. state. Under this section the
filing 1is again with the Secretary of State, not the commis--
sioner as provided in ACC Section .518.

Section .522 AMENDMENT OF ARTICLES OF INCORPORATION IN REOR—

GANIZATION PROCEEDINGS

Section .524 FILING OF AMENDMENT OF ARTICLES 1IN REORGANIZATION

PROCEEDINGS

Section .526 EFFECT OF ISSUANCE OF CERTIFICATE OF AMENDMENT IN

REORGANIZATION PROCEEDINGS

ORIGIN: ACC Section .522 is taken from MBCA Section 65, and
is new to Alaska law.

ACC Sections .524 and .526 are derived from MBCA Sec —
tion 65, and are new to Alaska law, being added 1in the wake
of Section .522. Section .526 varies from the MBCA by omit—
ting the 30-day effectiveness delay provision found in the
Model Act.

SUMMARY OF COVERAGE: ACC Section .522 1is designed to coordi —
nate Alaska Ulaw with the Federal Bankruptcy Act. It permits



amendment of the articles as part of the reorganization

proceedings, which amendment might otherwise not obtain the

affirmative vote of the shares. Without this provision, an

involuntary dissolution and reincorporation may be necessary

to achieve the desired reslit of the bankruptcy reorganiza—
tion, with a possible increase in federal 1income tax liabi—
lity.

ACC section .524 specifies the filing procedure for any
amendments to the articles accomplished by bankruptcy reor —
ganization under ACC Section .522. Section .526 provides for
the effectiveness of the amendments upon the 1issuance of a
certificate of amendment by the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.08 1is functionally identical to ACC Section .522 -- .526.
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ARTICLE 8. ORGANIC CHANGE

Section .530 MERGER

Section .532 PROCEDURE FOR MERGER

Section .534 CONSOLIDATION

Section .536 PROCEDURE FOR CONSOLIDATION

Section .538 SHARE EXCHANGE

Section .540 PROCEDURE FOR SHARE EXCHANGE
ORIGIN: ACC Sections .530 and .532 (pertaining to the defi—
nition of and procedure for merger) are taken from MBCA Sec—
tion 71, and reflect without change AS 10.05.375 and .378.

ACC Sections .534 and .536 (pertaining to the definition and
consolidation) are taken from MBCA Section 72, and reflect

without change AS 10.05.381 and .384. ACC Sections .538 and
.540 (define anddetermine the procedure for a share ex—
change). They aretaken from MBCA Section 72A, and are
without precedent 1in Alaska law.

SUMMARY OF COVERAGE: These sections define and set create

uniform procedures for the proposal of the tnree classic

forms of organic change. In the event of either a merger or

consolidation, one or both of the participating corporations

formally ceases to exist. In the case of a share exchange

there is no formal suppression of a constituent corporation
but it becomes a wholly owned subsidiary of the acquiring
corporate entity. In each instance, the ACC places the
responsibility for the framing of the proposal within the
discretion of the Dboards of the participating corporations.
The ACC provides for a share exchange for the first time in
Alaska law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sections
11.01 and 11.02 cover the subjects addressed 1in ACC Sections

.530 -- .540. The RMBCA provisions on merger and share ex—
change parallel those of the ACC. There iS no separate
treatment of consolidation 1in the RMBCA. Tnis departure from

the prior provisions of the Model Act and the statutory laws
of all jurisdictions currently following it 1is explainea by
the drafters of the RMBCA as reflecting sentiment that con—
solidations are “urrently out of fashion. If the plan is
that both participating corporations are to cease existence
and emerge and a new, third corporation, tne RMBCA would re—
quire tne extra steps of prior formation of that third cor —
poration and then merging the two constituent coroorations
into it. Under ACC Section .534 this result can be effected
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in a single, and far simpler step.

Section .542 DISPAR/TE TREATMENT OF SHARES OF THE SAME CLASS OR
SERIES PROHIBITED: EXCEPTIONS

ORIGIN: ACC Section .542 1is predicated upon, but not adapted
from GCL Section 1101, and 1is unprecedented 1in Alaska law.

SUMMARY  OF COVERAGE: ACC Section .542 establishes a legal
presumption against treating the holders of shares of the
same class or series in any plan for an organic change 1in a
different manner. A major question much litigated 1in the
last decade 1is whether organic changes may be used to elimi—
nate certain shareholders by forcing .them to accept cash or
non voting stock for their shares while other holders of
identical stock receive voting shares 1in the surviving cor —

poration. ACC Section .542 resolves this 1issue for Alaska 1in
a manner that comports with Delaware and California decision—
al law. The fiduciary duties of majority or controlling
shareholders are recognized 1in Section .542(a). Section

542 (b) recognizes that disparate treatment may be necessary
to preserve a Subchapter S election under the Internal Reve —
nue Code. Disparate treatment may also be necessary for
other sound business reasons, but the proponents of the plan
have the burden to prove it 1is consistent with fiduciary
duties owed to all the shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The official

comment to the RMBCA (11-4, 5) makes it clear that the fram—
ers of that statute did not resolve this basic question. Any
state which chooses to follow this recommendation will con—
demn to totally unstructured litigation all participants in
any organic change which is challenged for 1its discriminatory

treatment of shareholders. Under ACC Section .542 the pre—
sumption 1is against discriminatory treatment unless it can be
justified on the predicate of some corporate business reason,

as opposed to the personal goals*"of dominant shareholders.

Section .544 NOTICE TO AND APPROVAL BY SHAREHOLDERS

ORIGIN: ACC Section .544 is a modified version of new Sec—
tion 73 of the MBCA, and has been extended to treat share ex—
change 1in a manner identical to merger o~ consolidation.

SUMMARY OF COVERAGE: This section mandates the steps neces—
sary to seek the approval of shareholders of each corporation

participating 1in a merger, consolidation, or share exchange.

Written notice stating that one of the purposes of the meet—
ing is to consider the proposed organic change, a copy of the

plan for such change, and the text of the ACC provisions on

the rights of dissenting shareholders must be given to each

shareholder 1irrespective of voting rights.
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COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

11.03 follows ACC Section .544 in requiring notice to share-—
holders which specifies that an ®rganic change 1is to be pro-—
posed by the board and accompanied by a summary of the plan.

This notice 1is statutorily deficient unless it also includes

notice of di«?cntar®s rights. However, unlike ACC Section

.54a wLien express this important obligation 1in the provision

entitled "notice to and approval by share holders™, the RMBCA

command that there be notice of dissenter®s rights 1is found

in Section 13.20(a).

Section .546 MANNER OF APPROVAL BY SHAREHOLDERS

ORIGIN: ACC Section .546 1is premised upon new Section 73 of
the MBCA, with a modification to retain the two-thirds voting
requirement found in AS 10.05.390. The only change worked by
Section .546 pertains to the inclusion of share exchanges.

SUMMARY OF COVERAGE: ACC Section .546 enfranchises all
shares of every class or series of each constituent <corpora—
tion to an organic change. The plan prepared by the board

and noticed to the shareholders is ™"approved™ upon receiving

the affirmative vote of an absolute two-thirds majority of
all outstanding shares. IT the articles of any of the par—
ticipating corporations provide for class voting on plans for

organic change, then 1in addition to the two-thirds voting re—
quirement for approval by the outstanding shares, there is

also a two-thirds affirmative vote requirement for that

class. IT the articles do not provide for class voting, but

the “plan for organic change contains provisions which, had

they been proposed as amendments to the articles, would have

required the affirmative vote of a class, then class voting

is required under Section .546.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.03 differs radically .from.both existing and proposed

Alaska law. Unless a greater number 1is required by the ar —
ticles, a plan of merger or share exchange 1is approved by the
holders of a simple majority ofthe shares. RM8CA Section
11.03 does not enfranchise all shares regardless of the
presence or absence of voting rights under the articles. It
does recognize class voting in a manner not unlike ACC Sec—
tion .576. In a departure from the 1977 position of the

Model Act (Section 73) and the Ilaws of those states which
currently accord with that section, the recommended content
of RMBCA Section 11.03(g) would create certain circumstances
in which mergers and share exchanges can be effected without
shareholder approval. As explained 1in the official comment
(11-15), "shareholdersl votes should be required only if the
transaction fundamentally alters the character of the enter —
prise or substantially reduces the shareholders™ participa—
tion 1in voting or profit distribution.” Unfortunately, Ri"iBCA
Section 11.03(g) pays ™o attention at all to the basic eco—
nomic pursuit of the corporate entity before and after the

64



organic change. So long as the number of outstanding shares

is not changed plus or minus 20%, shareholders who had in—
vested in a corporation historically tied to the fishing 1in—
dustry could find themselves tied to the fate and fortune of
a hulla hoop concern. They would never have been consulted,

their approval would not have been required, and they would

have no dissenter™s rights!

Section .548 ABANDONMENT OF PLAN OF MERGER, CONSOLIDATION, OR
EXCHANGE

ORIGIN: ACC Section .548 1is taken from MBCA Section 73, and
reflects without change the content of AS 10.05.393, save for
the 1inclusion of share exchange.

SUMMARY  OF COVERAGE: This section provides that, notwith —
standing approval by the shareholders, the plan may fail

without further action 1if any condition precedent or concur—
rent is not satisfied, or if any condition subsequent is
triggered.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.03C 1) accords with ACC Section .548.
Section .550 ARTICLES OF MERGER, CONSOLIDATION, OR EXCHANGE

Section .552 FILING OF ARTICLES OF MERGER, CONSOLIDATION, OR EX—

CHANGE
ORIGIN: ACC Sections .550 and .552 are predicated jpon new
Section 74 of the MBCA. Section .550 changes AS 10.05.396 by
the inclusion of share exchanges. Section .552 technically

restates AS 10.05.402 to reflect the uniform processing pro—
cedures fTound in ACC Section 910.

SUMMARY OF COVERAGE: These sections establish the formal re-—
quirements necessary to reflect the combination. Section
.550 provides that each constituent corporation must execute
a set of recombination articles, including the mechanics of

the shareholder vote. Section .552 directs that a duplicate
copy of the recombinate articles be delivered to the commis—
sioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
11.05 is functionally identical 1identical to ACC Section .552

Section .554 MERGER OF SUBSIDIARY CORPORATION

Section .556 PROCEDURE FOR MERGER OF SUBSIDIARY CORPORATION

Section .558 FILING OF ARTICLES OF MERGER OF SUBSIDIARY CORPORA—
TION
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ORIGIN: ACC Section .554 1is taken from MBCA Section 75, and
has no precedent in Alaska law.
ACC Section .556 is taken from MBCA Section 75,with a

modification to create a presumption against disparate treat—
ment of the shares.
ACC Section .558 is taken from MBCA Section 75.

SUMMARY OF COVERAGE: This section authorizes a merger be—
tween a parent and a subsidiary whenever at least 90 percent
of all outstanding shares of each and every class are owned
by the parent corporation.

ACC Section .556 places the power to propose and imple—
ment a merger of the subsidiary 1in the board of the parent.

No shareholder approval 1is required. Disparate treatment of
shares must pass muster under m1C Section .542.
ACC Section .558 continues the wuniform filing proce—

dures established 1in ACC Section .910.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
11.04 is functionally identical to ACC Sections .554, 556 and
.558 in the treatment of "short form mergers"” between a
parent and a 90% owned subsidiary. It does not, however,
contain the ACC Section .556(a)(2)"s language creating the
presumption of non-di scriini natory treatment of all shares of
the subsidiary.

Section .560 EFFECT OF MERGER, CONSOLIDATION, OR EXCHANGE

ORIGIN: ACC Section .560 is predicated upon revised MBCA
Section 76. The provision for an optional delayed effective
date, the 1inclusion of share exchanges, and the elimination
of net surplus reflect the changes made to AS 10.05.405.

SUMMARY OF COVERAGE: ACC Section .560 governs the date, cir—
cumstances when an organic chang»®becomes effective. It is a
sufficient authority for the succession by the surviving or

resulting corporation to all of the rights and liabilities of

the constituent corporations. To the extent that the recom—
bination articles purport to amend the articles of incorpora—
tion, such change 1is given effect. Finally, ACC Section

.560(c) determines the fate of all shares of the constituent

corporations which are to be converted or exchanged. The

ownership claims and 1interests of shareholders in the con—
stituent corporations are defined subject to any rights which

may be asserted by a dissenting shareholder under ACC Section

.574 .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCa Section

11.06 is functionally 1identical to ACC Section .560 except

for its failure to spell out the consequences of a consolida—
tion in which constituent corporations A ana 8 emerge as
resulting corporation C.
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Section .562 MERGER, CONSOLIDATION, OR EXCHANGE OF SHARES BE-—
TWEEN DOMESTIC AND FOREIGN CORPORATIONS

ORIGIN: ACC Section .562 1is predicated upon new Section 7
of the MBCA, and replaces AS 10.05.408, .411, and .414. The
inclusion of share exchange 1is unprecedented.

SUMMARY OF COVERAGE: ACC Section .562 removes potential con—
flicts of laws when domestic and foreign corporations undergo

organic change. This section provides that 1if the surviving

or resulting corporation 1is foreign, it must as a condition

of merging with a domestic corporation agree to service of

process in Alaska, and to p3y promptly all dissenting share—
holders.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.07 is functionally 1identical to ACC Section .562 except
that the substantive law referenced and made applicable to
the surviving foreign corporation differs as noted above.

Section .564 REORGANIZATION: DISCLOSURE OF ALIEN AFFILIATES

ORIGIN: ACC Section .564 reflects the content of AS
10.05.250, as amended 1in 1980 .

SUMMARY OF COVERAGE: This section requires the disclosure of
alien affiliates and the percentage of their outstanding
shares in any corporation organized under this Chapter.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCa is
indifferent to the status of alien affiliates.

Section .566 SALE OF ASSETS IN REGULAR COURSE OF BUSINESS;
MORTGAGE OR PLEDGE OF AESETS

ORIGIN: ACC Section .566 1is predicated on the 1962 version
of Section 78 of the MBCA, and"modifies the content of -AS
10.05.435.

SUMMARY  OF COVERAGE: The proposed Alaska Corporations Code
distinguishes between a sale of assets in the normal course
of business (such as a sale of all inventory) and a sale of
all or substantially all assets not 1in the regular course of
business. Shareholder approval is necessary for the latter
on the theory that, like a merger or share exchange, it rep—
resents another fundamental change.

ACC Section .566 1is concerned with the sale, Ilease, ex—
change, or other disposition of all or substantially all of
the property and assets of the corporation in the usual and
regular course of 1its business. The power to effectuate such
a transaction resides with the board; it does not require
shareholder approval. A mortgage or pledge of these assets
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may be made under similar authority irrespective of whether
or not it is in the regular course of business. This last
provision would change existing Alaska law which required
shareholder approval of such mortgages or pledges of cor—
porate property.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
12.01 is functionally 1identical to ACC Section .556 and would
also change existing Alaska law by not requiring shareholder
approval for any pledge or mortgage of corporate assecs.

Section .568 SALE OF ASSETS NOT IN REGULAR COURSE OF BUSINESS

Section .570 APPROVAL OF TRANSACTION BY SHAREHOLDERS
Section .572 ABANDONMENT OF TRANSACTION BY BOARD

ORIGIN: ACC Section .568 1is predicated upon MBCA Section 79.
AS 10.05.438 is modified to eliminate a mortgage or pledge of
all or substantially all assets (nhow covered under  Section
.566). This section differs from the Model Act Dby requiring
shareholder notice also to include a copy of the ACC Sections
on the rights of dissecting shareholders.

ACC Section .570(a) is predicated upon MBCA Section
79(c), and preserves the two-thirds voting requirement of AS
10.05.441. Section .570(b) 1is new.

ACC Section .572 is predicated upon MBCA Section 79(d),
and reflects without change AS 10.05.444.

SUMMARY Of COVERAGE: ACC Section .568 treats the sale,
lease, exchange, or other disposition of all or substantially
all of the assets of a corporation as the equivalent of an
organic change if not made in the usual course of business.
When not 1in the regular course of business, written notice of
the proposed disposition of assets and a copy of the ACC
provisions on dissenters®™ rights must be given to all share—
holders regardless of voting rights

The proposal for the sale.of all or substantially all
of the assets is approved by the affirmative vote of two-
thirds of all outstandingshares, with all shares Dbeing
enfranchised regardless of restrictions or limitations 1in the
articles. Class voting is recognized. Section .572(b) re—
quires the extraordinary absolute 90 percent approval by out—
standing shares (with all shares franchised) when the buyer
is in control of or under the control of the seller.

This section permits the board, in its discretion, to
abandon a section .568 transaction notwithstanding its ao-
proval by the shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA  Section
12.02 accords with ACC Sections .568 -- _.572 in treating tne
sale, lease or exchange of all or substantially all corporate
property other than 1in the usual and regular course of busi—
ness as an organic change. The proposal must originate with
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the board and cannot be effectuated without shareholder ap—
proval. Unlike existing and proposed Alaska law, the RMBCA
requires only majority approval. The official comment makes

it clear that class voting can be had in appropriate cir—
cumstances even though the section 1is silent on the question.

The official comment also warns of the existence of dis—
senter”s rights, a topic upon which RMBCA Section 12.02 is
also silent. By contrast,the ACC gathers all of these impor—
tant provisions into the three related sections rather than

scattering them across a lengthy code.

Section .574 RIGHT OF SHAREHOLDERS TO DISSENT

ORIGIN: ACC Section .574 1is predicated upon MBCA section 30,
with alterations to allow dissenters®™ rights for shareholders

in corporations party to a share exchange. This section con-—
solidates AS 10.05.417 through .432 and AS 10.05.447. through
.452.

SUMMARY OF COVERAGE: ACC Section .574 provides that a share—
holder who has dissented from anorganic change has a right
to have the corporation purchase her shares at "fair valua—

tion." Section .fi74(b) ~changes Alaska law by recognizing
that a shareholder need not dissent with respect to all of
her shares. Section .574(c) changes Alaska law by denying

dissenters®™ rights 1in the case of a "short form™ merger (Sec—
tion .556 ). There 1is at; additional change by the presumptive

denial of dissenters”™ rights for holders of shares traded on

a national securities exchange on the record date fixed for

ascertaining the shares entitled to vote on the organic

change.

ACC Sections .576 through .532 establish the ~criteria
for perfecting dissenter®"s rights, withdrawal of a demand,
notice, payment for shares, action to determine value of
shares upon failure to agree, and status of shares reacquired
by the corporation. Aside -.rom the right to litigate the
regularity of any organic change, or to challenge any dis—
parate treatment of shares (Sectjon .542), the right to claim
the status of a dissenter 1is intended to be the exclusive
remedy available to shareholders.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

13.02 parallels ACC Section .574 1in recognizing the right of
shareholders to dissent in tne case of an organic change, 1Iin—
cluding the sale of all or substantially all of the corporate

property other than in the usual and regular course of busi—
ness. However, RMBCA Section 13.02(a)(4) goes beyond exist—
ing or proposed Alaska law, or the prior content of MBCA Sec—
tion 80, 1in creating dissenter®s rights in the event the cor—
poration amends its articles to impair the shareho 1lder s

preemptive, redemption, or voting rights. The final draft of
the RMBCA has added yet another circumstance 1in which dis—
senter"s rights are recognized. It would allow a shareholder

to dissent to an amendment which would reduce her shares to a



fraction of a share 1if the fractional share could be acquired

for cash under Section 6.04.

The Model Act exception, reflected in ACC Section
.574(d), which denies preemptive rights if the securities
were readily marketable on a national exchange 1is not carried

over into RMBCA Section 13.02.

Section .576 RIGHTS OF DISSENTING SHAREHOLDERS: PROCEDURE TO

ENFORCE SHAREHOLDER®"S RIGHT TO RECEIVE PAYMENT FOR SHARES;
WITHDRAWAL OF DEMAND

ORIGIN: ACC Section .576 1is predicated upon Section 623(a),

(b), (c¢), (e), and (f) of the NYBCL as amended 1in 1982.
The provisions which explicitly determi « the impact upon

the

status of the dissenting shareholder, the restoration of full

shareholder status, and the obligation of the corporation
tender what it determines to be the fair value of the
dissenter®s shares are new to Alaska law.

to

SUMMARY OF COVERAGE: ACC sec. 576 creates the machinery for

perfecting the rights of a dissenting shareholder as well

wi thdrawn.

A plan to engage 1iIn an organic change must originate

with the board of directors, which 1is obligated to give
written notice of the plan to shareholders prior to the
meeting at which shareholders are to vote upon the plan.
shareholder electing to exercise a right to dissent is

as
the circumstances 1in which that status may be terminated or

obligated to* file a written objection to the proposed action

to which the shareholder dissents prior to the shareholder

meeting at which the vote on the action 1is to be taken. The

written notice 1is to 1include, 1in part, a demand for payment
should the proposed action be approved by the shareholders.
IT the proposed organic change 1is approved, the corporation

is required to give written, notice of the approval to

dissenting shareholders and to shareholders from whom written
objection was not required. A shareholder who votes in favor

of the proposed change loses the"right to dissent
notwithstanding any written objection.

Under the ACC, the corporation 1is obligated to tender

what it deems to be the fair value of dissenters®™ shares wupon
consummation of the organic change. Upon such consummation,

shareholders who have perfected their status as dissenting
shareholders cease to have any rights in the corporation

except to be paid the fair value of their shares. However,

shareholder may elect to withdraw the objection and be
restored to full status as a shareholder, 1including any
intervening preemptive rights, dividends, or distributions
any time prior to acceptance under sec. 578(f).

Sec. 576(f) requires the dissenting shareholder to
submit the share certificates for which Dayment 1is claimed
the corporation, which must then 1impress the certificates
with a legend to the effect that they are subject to
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corporate purchase. A shareholder who fails to submit shares
within the specified time limits creates an option 1in the
corporation to defeat the dissenter®s rights otherwise
conferred by this chapter.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The ACC
provisions on dissenters®™ rights are substantively similar
with those of the RMBCA. Where the ACC differs from the
RMBCA, it usually has followed the New York Act or former
Alaska provisions (which were based on the MBCA). The RMBCA
itself "basically adopts the New York formula as to
exclusivity of the dissenters®™ remedy ..." See RMBCA
Official Comment to sec. 13.02.

RMBCA sec. 13.21 contains the requirement that a
shareholder objecting to the proposed organic change submit
written notice of his objection prior to the meeting of
shareholders at which the vote on the proposal 1is taken.
Further, this section also requires that a dissenting
shareholder must not vote 1in favor of the action. RMBCA sec.
13.22 requires the corporation to provide dissenters with a
written notice explaining what the dissenters must do to
perfect their status. Unlike tne ACC, the RMBCA requires the
corporation to 1issue a "dissenters®™ form™ that each dissenter
must complete and return under sec. 13.24 1in order to perfect
the demand for payment.

Section .578 OFFER ANO PAYMENT TO DISSENTING SHAREHOLDERS;
CIRCUMSTANCES WHERE PROHIBITED

ORIGIN: ACC Section .578 1is drawn from Section 623(g) of the
NYBCL and Section 13.25 of the RMBCA. Under the New York
formulation, the corporation®s 1initial obligation was to
tender only 80% of what it deemed to be the fair valuation of
the dissenters®™ shares. The ACC adopts the Revised Model
Act"s requirement for a tender of 100% of that amount, a
requirement new to Alaska law.

SUMMARY OF COVERAGE: Under thiS® section, the corporation is
obligated to make a written offer to pay each dissenter what
the corporation estimates to be the fair value of such
shares. The ACC adopts the rationale of the Official Comment
to RMBCA sec. 13.25: "This obligation to make 1immediate
payment 1is based on the view that since the person®s rights
as a sharenolder are definitely terminated with the
completion of the transaction, he should have immediate use
of the money to which the corporation agrees it has no

further claim. A difference of opinion over the total amount
to be paid should not delay payment of the amount that Iis
undisputed.” The tender of advance payment of the

corporation®s estimate of fair value must be accompanied by
advice that acceptance of the advance payment does not
constitute a waiver of the shareholder®s right to contest the
fair value. However, a shareholder who fails to make a
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written objection within a specified time limit 1is
conclusively deemed to have agreed to the corporation®s fair
valuation.

Section 578(g) provides that ifthe corporation®s total
obligation to pay all dissenting shareholders would result in
violation of statutory restraints upon distributions (ACC
sections 358, 360, 363, 365, or 375), then the corporation is
forbidden to make any payment. Thus, the ACC subordinates
the rights of dissenting shareholders to creditors. This
section proceeds to spell out what the corporation must do to
notify shareholders of its 1inability to pay, explain to
shareholders their options (either to withdraw their election
to dissent or affirm their election and become creditors of
the corporation, subordinated in interest to other corporate
creditors), and make payment to dissenters at the point 1in
time where payment can be made without violation of
restraints upon distribution.

COMPARISON WITH THE FINAL DRAFT OF TE RMBCA: The ACC follows
RMBCA sec. 13.25 1in creating an obligation 1in the corporation
to pay 100% of what the corporation estimates to be the fair
valuation of dissenters® shares. The RMBCA, like existing
Alaska law, 1is silent on the obligation of a corporation

which could not make payments to dissenting shareholders
without so debilitating 1its assets as to become 1irresponsible
to its creditors. Thus, ACC sec. 578(g) follows the New York
Act in clearly subordinating the rights of dissenting
shareholders to corporate creditors.

Section .580 ACTION TO DETERMINE VALUE OF SHARES UPON FAILURE TO
ACCEPT CORPORATE OFFER

ORIGIN: ACC sec. 580 1is drawn from Section 623 of the NYBCL
as amended, and replaces former AS 10.05.426 and 456. These
former provisions of Alaska law did not contain the
provisions designed to consolidate all dissenters and the
corporation 1into one forum with a single litigation
concerning "fair value." Former “AS 10.05.456 also did not
contain provision on costs and expenses, nor did it deal with
the 1issue of payments to dissenters 1in violation of
restraints upon distributions.

SUMMARY OF COVERAGE: IT the corporation fails to make the
offer required by sec. 578(a), or 1if the shareholder rejects
it within the 30 day period specified in (f) of that section,
sec. 530(a) sets the stage for a single judicial proceeding
in which the fair value of the shares will be ascertained and
all remaining dissenting eshare ho 1ders will be bound. The
initial obligation to commence this judicial proceeding 1is on
the corporation; should it refuse or fail to initiate the
proceeding, any dissenting shareholder may then proceed in
the name of the corporation. All shareholders who have
rejected the corporate offer are made parties to the
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proceeding. The task of the court 1is defined 1in sec. 580(c).
Under sec. 580(d), the judgment of the court shall 1include
allowance for interest. Sec. 580(e) provides for the norm
that each party shall bear its own expenses, but that tne
court is empowered, under prescribed guidelines, to apportion
and assess any or all of the costs, expenses, and fees
against either the shareholders or the corporation.

Finally, sec. 580(g) provides that unless payment
should violate the restraints upon distribution made
applicable by sec. 578(g), the corporation must pay
dissenting shareholders within 60 days the fair price as
determined by the court.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
13.30 parallels ACC sec. 580(a)-(d). Under the RMBCA, 1if the
corporation does not file for a judicial determination of
fair value within the time proscribed, it is automatically
obligated to pay the shareholder the amount demanded. The
strategy of the ACC for coping with this eventuality is to
grant to any dissenting shareholder the right to commence the
judicial proceeding and then bind all shareholders to that
single determination by assertion of quasi-in-rem jurisdic—
tion of the superior court.

RMBCA Section 13.31 parallels ACC sec. 580(e) per —
mitting the court to assess the costs associated with the
determination of fair value.

Section .582 STATUS OF SHARES ACQUIRED FROM DISSENTING

SHAREHOLDERS

ORIGIN: ACC Section .582 1is predicated upon MBCA Section 81,
and consolidates AS 10.05.429 and .462, with the substituted
reference to "reacquired"” for "treasury" shares.

SUMMARY OF COVERAGE: ACC Section .582 establishes that
shares purchased from dissenters may be used by the surviving
corporation as reacquired shares; except that in the »ase of
merger or consolidation, they may be held and disposed of as
the plan may otherwise provide.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: It would ap-—
pear that the RMBCA has failed to include an express provi—
sion comparable to former MBCA Section 81. Under RMBCA sec.

6.31, a corporation 1is generally empowered to acquire its own
shares, which shares become authorized but unissued share?.



ARTICLE 9. DISSOLUTION

Section .605 VOLUNTARY DISSOLUTION BY VOTE, WRITTEN CONSENT OF
SHARES, OR ELECTION OF THE BOARD

ORIGIN: Dissolution 1is to a corporate entity what death is
to a natural person. As with the provisions respecting the
articles and bylaws, amend s and organic change, the pro—
tection of the interests o. jhareholders and creditors and

the imposition of duties ofcare and loyaltyupon directors
and officers are addressed in the ACC provisions governing

dissolution. Article 9 carefully distinguishes between
two fact patterns which are united only 1in the conclusion
that the corporation ceases to exist. The distinction is

predicated upon whether the decision to dissolve 1is that of a
majority of the shareholders, or whether that result 1is in—
flicted upon the corporation by judicial decree because of
the wvalid contention of a minority of shareholders or the
commissioner that the continued existence of the corporate
entity 1is 1intolerable. IT majority consent 1is the Kkey, the
dissolution is said to be "voluntary.” If the Ilife of the
corporation 1is to be taken as a consequence of gross abuse of
the minority or persistent and serious flaunting of the
state”s Regulation, then corporate termination is "involun—
tary ."

The ACC provisions on voluntary dissolution reflect
substantial modification ofprior Alaska law and follow the
format and content of the California General Corporation Law.
However, the California model proved unacceptable as a basis
for most of the provisions respecting involuntary dissolution
where the decision was made to,pattern the proposed code
after the Model Business Corporation Act and historic Alaska
statutes. Notwithstanding, certain 1innovations from the GCL
have been engrafted onto the involuntary provisions and are
noted 1in the official comments to the specific sections.

ACC Section .605 1is an adapted version of GCL Section
1900, and a consolidation of AS 10.05.465, .A474, and .477.
This section differs from Alaska law insofar as it curtails
the role of the board 1in initiating and approving a plan of
voluntary dissolution.

SUMMARY OF COVERAGE: ACC Section .605 places the decision to
voluntarily dissolve a functioning corporation with tne
shareholders. Under the ACC, the board of directors 1is given
no role in either proposing or passing upon the decision to
voluntarily dissolve. Thus, the shareholders initiate the
proposal, and must cast at least a two-thirds affirmative
vote of the shares in order to approve the plan. Alterna—
tively, unanimous written consent of the franchised shares
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will eliminate the need for a noticed meeting. Three excep—
tions, where the board does possess the power to voluntarily

dissolve, are: (1) where the corporation has been adjudged

bankrupt, (2) the corporation has no assets and a history of
having transacted no business for the preceding five years,

or (3) where the corporation 1is still-born having 1issued no

shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA also
distinguishes between voluntary and what is termed "judicial

dissolution."™ A third category, "administrative dissolution”
is a specie of involuntary dissolution worked by the state as
a consequence of corporate failure to comply with applicable
law. The ACC classifies such administrative procedures as a
specie of involuntary dissolution. Aside from this basic
similarity, there are distinctions between the two codes

which will be detailed in the following section by section

analysis.

RMBCA Section 14.02 differs significantly from the ACC
Section .605/California philosophy on voluntary dissolution.
Under the RMBCA the shareholders have the power to initiate
and effectuate the decision to voluntarily dissolve only if

they can act unanimously under Section 7.04. In all other
instances they must depend upon the board of directors to in—
itiate a proposal to voluntarily dissolve the entity. In tne

absence of a provision in the articles requiring a greater
vote, the board®"s proposal 1is approved if ratified by a
majority of the shares.

RMBCA Section 14.01 makes the initial board or incor—
porators competent to dissolve a corporation which is still
born having neither issued shares nor transacted business.

Section .608 CERTIFICATE OF ELECTION: CONTENTS, SIGNING,

VERIFICATION AND FILING

ORIGIN: ACC Section .608 derives from GCL Section 1901, and
consolidates AS 10.05 .468," .474," .480 , and .483 (MBCA Sec-—
tions 32(b), 83(b), 84(b), and 85). .
SUMMARY  OF COVERAGE: ACC Section .608 1imposes upon the cor—
poration the requirement that it file with the commissioner a
certificate of election to dissolve, the content of which is
specified. This section works only minor changes in the
signing ,verifying, and filing procedures as Tfound 1in current
Alaska law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.03 is substantially 1in accord with ACC Section .608 sub-—
stituting the term "articles of dissolution” for the ‘"cer—

tificate of dissolution."”

Section .610 CERTIFICATE OF REVOCATION OF ELECTION: CONTENTS,

SIGNING, VERIFICATION, AND FILING



Section .613 EFFECT OF CERTIFICATE OF REVOCATION OF ELECTION

ORIGIN: ACC Section .610 1is an adapted version of GCL 1902,
which consolidates MBCA Sections 88,89, and 90, and AS
10.05.492 tnrough .504.

ACC Section .613 1is substantially areenactment of AS
10.05.507, based upon MBCA Section 91.

SUMMARY OF COVERAGE: ACC Section .610 permits a corporation
to revoke an election to wind up and dissolve prior to the
distribution of any assets, and upon approval of the same
power as made the 1initial decision to voluntarily dissolve.
The provision that no assets be distributed prior to revoca-—
tion of election to dissolve is the most important change
wrought by Section .610, and 1is crucial 1in protecting the in—
terests of creditors and senior shares as provided in ACC
Sections .353 through .365. The contents and procedure for
filing a certificate of revocation of election are specified.
Effectiveness of the certificate of revocation of elec—
tion 1is contingent wupon 1inspection, filing, and return of a
duplicate original by the commissioner. Until that time, the
corporation is deemed to be 1in the process of dissolution.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.04 also permits a corporation to revoke the decision to
dissolve by the same authority who made the initial decision
tu dissolve. The California and ACC condition that there
have been no distribution of corporate assets under the
aborted plan to dissolve s, oinfortunately , not reflected 1in
Section 14.04. Instead, it merely requires that the election
to revoke the dissolution occur within 120 days of the date
on which articles had been delivered to the secretary of
state. The consequence of an effective revocation of the
dissolution election under RMBCA Section 14,04(d) and (e) is
identical to ACC Section .613.

Section .615 COMMENCEMENT AND CONDUCT OF VOLUNTARY PROCEEDINGS

FOR WINDING UP; CESSATION OF BUSINESS; NOTICE

ORIGIN: ACC Section .6151is adapted from GCL Section 1903,
and replaces AS 10.05.486and .489(1) (MBCA Sections 36 and
37). The express provisions for board powers during winding

up and the Jlimited circumstances 1in which the corporation may
continue normal business activities during winding up are new
to Alaska 1law.

SUMMARY OF COVERAGE: Under ACC Section .615, "dissolution™
is the decision to terminate the corporate existence. The
actual steps which effectuate that decision are termed "wind-—
ing up". Those steps begin and become obligatory upon elect—
ing to dissolve. In an important break with older statutes,
winding up (the marshalling of all corporate assets, payment
of all creditors and distribution of any net assets to share-
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holders) is not vested 1incourt appointed receivers, but is
the responsibility of the board of directors.

A  decision to dissolve the entity dramatically affects
the real authority of the board. No longer may it continue
pursuit of the original corporate business or purpose(s).
Instead, it is to wind up the corporate affairs, file the ar—
ticles of dissolution (ACC Section .620) and 1in so doing ter—
minate the corporate existence (ACC Section .625). It is tne
goal of the statute that voluntary dissolution can, and tyDi-
cally will, be accomplished without the expense and incon—
venience of judicial intervention by the elected representa—
tives of the shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 14.05 1is func-—
tionally 1identical to ACC Section .615.

Section .618 JUDICIAL SUPERVISION OF WINDING UP; PETITION AND
NOTICE; ORDER PROTECTING SHAREHOLDERS AND CREDITORS

ORIGIN: ACC Section .618 1is an adapted version of GCL Sec—
tion 1904, broadening the coverage of AS 10.05.4a9(3) (which
was based upon MBCA Section 87).

SUMMARY  OF COVERAGE: ACC Section .618 creates standing in
the corporation, a five percent shareholder(s), or three or
more creditors to petition the superior court to assume
jurisdiction over the winding up of the corporation which has
elected to voluntarily dissolve. The assumption of jurisdic—
tion is discretionary with the court. The standing 1in the
shareholders and <creditors 1is new to Alaska law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.30(4) attains only one of the prudential safeguards
achieved by ACC Section .613. Under Section 14.30(4) the
corporation is given standing to have 1its voluntary dissolu—
tion continued under court supervision. The official comment
(14-38) explains that such a step ”may be "appropriate to per—
mit th*3 r- ly liquidation of the corporate assets and to
prot* rporation from a multitude of creditors ™ suits
or suits UjJ dissatisfied shareholders. Unfortunately, those

creditors and shareholders aregiven no standing to invoke
suck a petition, a standing which 1is recognized under  ACC
Section .613.

Section .620 ARTICLES OF DISSOLUTION: CONTENT

Section. 623 FILING OF ARTIC.cS OF DISSOLUTION

Section .625 EFFECT OF CERTIFICATE OF DISSOLUTION
ORIGIN: ACC Section .620 1is taken from GCL Section 1905, and

replaces AS 10.05.510, which was modeled after MBCA Section
92.
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ACC Sections .623 and .625 are reenactments of AS
10.05.513 and .516, based wupon MBCA Section .93.

SUMMARY OF COVERAGE: Upon completion of the winding up
process, a corporation 1is to file articles of dissolution,
whose content and Ffiling procedure are specified.

ACC Sections .623 and .625 establish a procedure where—
by the articles are filed, processed by the commissioner, and
a certificate of dissolution 1is issued. The 1issuance of the
certificate terminates the existence of the corporation ex —
cept for certain purposes.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-—
tains no comparable coverage. The official comment to RMBCA
Section 14.03 (14-9) makes it clear that the "articles of
dissolution”™ are comparable to the ACC"s certificate of dis—
solution and merely stipulate the procedure whereby the deci—

sion to voluntarily dissolve was achieved. The continuation
of the <corporate existence after dissolution 1is thought by
the framers of the tentative drafta sufficient protection
forcorporate creditors and holders of shares with a liquida—
tion preference. Such a notion was rejected in California
and it is with the California precedent that the ACC is
ali gned.

Section .628 INVOLUNTARY DISSOLUTION BY VERIFIED COMPLAINT;

FILING; INTERVENTION BY SHAREHOLDER OR CREDITOR

ORIGIN: ACC Section .628 1i1s predicated wupon GCL Section
1800, with the deletion of 1800(d). It replaces AS 10.05.540
through .543, which was based upon MBCA Section 97. Section
.628(b) (1), (2), (3), and (4) reenact comparable provisions

of AS 10.05.540(1), (2), and (3). Section .628(b)(5) is new
and designed to provide relief in what are, fundamentally,
incorporated partnerships. Section .628(b)(6) 1is also new

and in combination with subsection (a)(3), permits any share—
holder to dissolve a corporation whose terms has expired.
Section .628(c) replaces AS 10.05.552. Prior law specified
that the joinder of shareholders was not necessary; this
principle is implicit in subsection (c) which grants to any
shareholder a right of intervention.

SUMMARY OF COVERAGE: ACC Section .628 envisions involuntary
dissolution as an adversarial process conducted before a
trial court. Section .628(a) provides that a verified com-
plaint may be filed 1ir. the superior court by one-half or more
of the directors then 1in office, a shareholder(s) holding
shares representing not 1less than one-third of the common

snares, any shareholder-if the ground for dissolution is ex—
piration of the period of time for which the corporation was
formed, or any person expressly authorized to do so in tne
articles.

The grounds for involuntary dissolution are specified
in Section .623(b). The wuse of involuntary dissolution to
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resolve deadlocks at either the director or shareholder level

is evident 1in Section .623(b)(2) and (3). However, 1in addi—
tion to deadlock, there must be a serious threat to the busi—
ness or property of the corporate entity. With respect to

shareholder deadlock, there must be tn further element of a
history of futile effort to resolve the impasse.

Section .628(b)(4) sets a specific standard for in—
voluntary dissolution predicated upon the conduct of those 1in
control of the entity. In essence, their pattern of behavior

must have risen to such a damaging level as to make their
continued exercise of the prerogatives of corporate existence
obnoxious to both the minority shareholders and the state.
If the corporation 1is held beneficially by 35 or fewer per—
sons of record, Section .628(b)(5) sets a protection of the
rights of the complaining sharehol der (s) as a further ground
for involuntary dissolution. Finally, under Section .623(d)
the definition of shareholder is expanded to include those
who hold beneficial interests in shares commi tted to a voting
trust under ACC Section .425.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4-30(d) is similar to ACC Section .623(b) in enumerating
grounds for 1involuntary dissolution. However, the standing
is limited to a shareholder. By contrast, ACC Section

.623(a) would grant standing to one half or more of the
directors then in office, a shareho lder(s) holding one-third
or more of the voting power, and any other person authorized
in the articles. The grounds include deadlock at either the
shareholder or director level a.d, like ACC Section .623, re—
quire an allegation of a threat to the corporate business ana

affairs. Oppression, fraud, or illegal conduct by those in
control of the corporation is also recognized as a ground for
seeking involuntary dissolution. Unfairness toward share —
holders is not an enumerated ground and, in another dif—

ference from ACC Section .628, there 1is noground for utiliz—
ing involuntary dissolution proceedings to protect the inter—
ests of complaining shareholders in a closely held entity.

RMBCA Section 14.30(3) grants to a creditor standing to
seek involuntary dissolution if her claim has been reduced to
judgment and the corporation is insolvent. ACC Section .623
does not permit creditors to commence the involuntary dis—
solution proceeding but would permit a creditor or share—
holder to intervene for reasons deemed satisfactory by the
trial court.

Section .630 AVOIDING DISSOLUTION BY VERIFIED COMPLAINT;
PURCHASE OF PLAINTIFF®S SHARES; DETERMINATION OF
FAIR VALUE; STAY; APPRAISAL; AWARD; APPEAL;

ORIGIN: ACC Section .630 is a modified version of GCL Sec—
tion 2000, and 1is unprecedented in Alaska law.

SUMMARY OF COVERAGE: The proposed code recognizes that tne
involuntary dissolution of a corporation is a step attended
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by serious 1immediate and general social consequences. In
addition to terminating the corporation as an investment

vehicle for 1i1ts beneficial owners, it is eliminated as an
employer, competitor and vehicle for distributing goods or
services in the market place. Each of theseemployee and
consumer interests make alternativesto dissolution desir—
able. To accommodate these interests ACC Section .630 estab—

lishes two circumstances in which the continued corporate ex—
istence may be preserved while at the same time relieving the
plight of the plaintiffs who sought 1involuntary dissolution.
First, the corporation may avoid the dissolution by purchas—
ing for cash at fair value the shares owned by the plaintiffs
(subject to any contrary provision in the articles). IT the
corporation elec? not to purchase plaintiffs®™ shares, hold—
ers of 50 percent or more of the voting power may do so.
Fair valuation ?s determined on the Dbasis of the liquidation
value.

Section .63A)(b) provides for situations when agreement
as to fair value cannot be reached between the purchasing
party and the selling party. Upon application to the court
and the posting of security for expenses, the court will stay
the dissolution proceedings and ascertain the fair value of

the shares. Section .63U(c) states the procedures which the
court and court appointed appraisers shall follow in ascer—
taining the fair value of the shares. The court 1is directed

to include 1in 1its order an alternative decree for the winding
up and dissolution of the corporation should the purchasing
party *ail to pay the amount determined by the appraisers.
If the purchasing party wishes to appeal the appraisal, Sec—
tion .630(d) requires that the purchasing party first pay tne
appraised v%alue to the moving (selling) party.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Unfortunately
for the public 1interest, the RMBCA contains no contingencies
for saving the corporate existence once proceedings for judi-—
cial dissolution have Dbeen commenced.

Section .633 INVOLUNTARY DISSOLUTION BY THE COMMISSIONER:

GROUNDS, PROCEDURE, REINSTATEMENT mm

ORIGIN: ACC Section .633 1s a reenactment ofAS 10.05.519
with substantial amendments. It contin™.js the provisions of
AS 10.05.519 whicn modified MBCA Section 94 to substitute in—
voluntary dissolution by administrative process for juavcial
proceedings inaugurated by the Attorney General. However,
the provisions respecting due process rights of the corpora—
tion (administrative hearing and trial de novo) are new to
Alaska law. AS 10.05.519(h) has been severed from this sec—
tion and is treated 1in ACC Section .635.

SUMMARY OF COVERAGE: ACC Section .633 creates discretion in
the commissioner to effec an involuntary dissolution by ad-—
ministrative action for specified grounds, subject to an ao-
peal to the superior court. This section provides for notice



to be sent to the corporation, and affords the corporation an
opportunity to correct the neglect, omission, delinquency, or

noncompliance, or, to request an administrative hearing. The
ACC attempts to give the targeted corporation liberal due
process in these administrative proceedings. Thus before the

decision to administratively dissolve can be carried into ef—
fect, the corporation must be accorded a prior hearing to as-—
certain the presence or absence of the noticed grounds. It
the commissioner continues to abide by the original decision

to involuntarily dissolve, Section .633(c) grants the <cor—
poration an opportunity to appeal to a superior court wnere

the matter will be tried de novo. Section .633(e) establishes

a two vyear period in which a corporation dissolved by  the

commissioner may be reinstated. Finally, Section .633(9)

provides for the non-gratuitous assignment of contract rights

by the dissolved corporation, and for counterclaim and set-—
off to diminish liability to the assignee.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.20 establishes the grounds for administrative dissolution.
The list 1is shorter than that advanced under ACC Section .633
and 1ignores such Alaska interests as the failure of a control
person to comply with the requirement of appointing a regis—
tered agent; the protracted failure to fill a vacancy on the
board; and, the failure to complete dissolution within two
years after filing a certificate of election to voluntarily
dissolve. Under the RMBCA administrative dissolution 1is ef—
fected by the secretary of state.

RMBCA Section 14.21 details procedures for administra—
tive dissolution which correspond to ACC Section .633(b).
The prior hearing and court appeal rights guaranteed 1in the
ACC are absent from the RMBCA provisions on administrative
dissolution. There 1is no right to a prior hearing before the
administrative official 1in RMBCA Section 14.21. The official
comment (14-29) asserts the remarkable premise that grounds
will rarely be controverted. Instead of a prior hearing, the
corporation must either comply with the administrative demand
for correction of the alleged ground or suffer administrative
dissolution! The immediate consequence 1is that it is forbid—
den to conduct business. In this state of business paraly —
sis, it may now invoke RMBCA Section 14.23 and petition the
secretary of state for reinstatement. Only 1if that 1is denied
can an appeal be taken, under RMBCA Section 14.23(D) to a
trial court. Whether a trial de novo can be claimed in that
court is left unspecified.

Section .635 COMMISSIONER®S AUTHORITY TO BRING ACTION FOR

INVOLUNTARY DISSOLUTION; GROUNDS; RELIEF

ORIGIN: ACC Section .635 paragraphs (a)(1l) and (a)(2) are
taken from AS 10.05.519, which is based upon Oregon Revised
Statutes Section 57.535 and MBCA Section 94. Paragraphs

.635(a)(3) and (a)(4) and subsection (b) are taken from GCL
Section 1301(a)(1),(3), and (c).
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SUMMARY OF COVERAGE: The classical "quo warranto proceeding”

wnere the corporate charter 1is revoked for serious legal of —
fense is reflected 1in ACC Section .635. Following a long—
standing legislative decision, the state"s interest is guard—
ed by the Commissioner of Commerce and Economic Development

rather than the Department of Law. ACC Section .635 estab—
lishes the commissioner®s authority to bring an action for

involuntary dissolution 1in the superior court wupon specified

grounds. The court may order dissolution or other relief as
it considers just and proper, and may appoint a receiver for
the winding up or order the board to wind up the corporation

under the court®"s supervision.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.30(a) defines the quo warranto powers recommended in the
tentative draft. They do not 1include the ground that the
corporation has seriously violated a statute regulating cor—
porations (ACC Section .635(a)(3)). The power of a court
which has assumed jJjurisdiction over such a proceeding 1is con—
firmed in RMBCA Section 14.31(b) 1in a manner functionally

equivalent to ACC Section .635(b),

Section .638 VENUE AND PROCESS FOR COMMISSIONER®S ACTION

ORIGIN: ACC Section .638 1is a reenactment of AS 10.05.534,
which 1is modeled after MBCA Section 96.

SUMMARY OF COVERAGE: This section establishes the venue and
service of process rules governing suits for 1involuntary dis—
solution.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.31(a) covers the venue for such a proceeding wnich is

entrusted to prosecution by the attorney general. The sta-—
tute does not specify the notice requirements mandated by ACC
Section .638.

Section .640 APPOINTMENT OF PROVISIONAL DIRECTOR: DEADLOCK

ORIGIN: ACC Section .640 is predicated upon GCL Sections 308
and 1802.

SUMMARY OF COVERAGE: Where the ground for a complaint for
involuntary dissolution 1is a deadlock 1in the board (ACC Sec—
tion .628(b)(2)), Section .640 affords yet another oppor—
tunity to save the corporate existence. As an alternative :o0
dissolving the corporation, the court may appoint a provi—
sional director who 1is neither a shareholder nor a creditor
of tne corporation. The provisional director has all the
rights and powers of a director until the deadlock 1is broken,
or until the director 1is removed by order of the court or by
approval of the outstanding shares. The provisional director
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is exempted from secondary Jliability of directors under ACC
Section .488(a).

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

14.31(c) details the ancillary _jurisdiction of a court before

which a complaint for involuntary dissolution is pending.

Such a court has the power to issue 1injunctions, appoint a
receiver or custodian pendente lite, take actions to preserve

the corporate assets and carry on the business of the entity

until a full hearing canbe held. Unfortunately, none of
these powers directly or by fair inference, includes the

authority to resolve the deadlock at the board Ilevel by ap—
pointment of a provisional director.

Section .643 APPOINTMENT OF RECEIVER: APPLICATION, HEARING AND

NOTICE, SECURITY, QUALIFICATIONS, POWERS,
COMPENSATION

ORIGIN: ACC section .643(a) 1is taken from GCL .Section 1803,

and is new to Alaska law. Subsection (b) 1s taken from MBCA

Section 99 and reflects the content of AS 10.05.576. Subsec—
tion (c) 1is taken from MBCA Section 93 and AS 10.05.567, with

the modification of omitting attorneys fees.

SUMMARY OF COVERAGE: ACC section .643 grants broad powers to
a court which has assumed jJurisdiction over a complaint seek—
ing involuntary dissolution, to act upon plaintiff®s motion

for the appointment of a receiver. Unlike AS 10.05.555

through .573, and MBCA Section 93, which uses a "liquidation

receiver", the receiver under the ACC serves to preserve the

corporation and its business pending a hearing on the com—
plaint for 1involuntary dissolution. The directors, under

court supervision, are used to handle the affairs which the

Model Act vests in the Jliquidating receiver.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14 .32 is similar to ACC Section- .643. Since the RMBCA is
rather vague on the major premise that the winding up of a
corporation is normally committed to the directors, Section
14.32(a) is less clear than ACC Section .643 tnat the ap-—
pointment of- a custodian should be upon the motion of some
shareholder or creditor able to convince the court that the
directors cannot be entrusted to marshall and properly apply

the corporate assets. A "receiver"” under the RMBCA terminol —
ogy does not act to manage the business and affairs of the
corporation but rather acts to liquidate its assets. Under

the ACC the terin "receiver" embraces both functions for one
acting under the authority of ACC Section .643.

Section .645 DECREE FOR WINDING UP AND DISSOLUTION: FURTHER

JUDICIAL RELIEF

ORIGIN: ACC Section .645 1is new, and based upon GCL Section
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1804. This section replaces AS 10.05.537, .546, and .549,
which were modeled upon MBCA Section 97.

SUMMARY OF COVERAGE: ACC Section .645 empowers the court

hearing a suit for 1involuntary dissolution under either ACC
Section .623 or .633 to decree a winding up and dissolution,

or, in a final effort to preserve the social interests ad—
vanced by preservation of the corporate existence, 1ssue such
less drastic orders, decrees, and 1injunctions as justice and
equity may require.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.33 covers the entry of a decree of dissolution. Unfor —
tunately, it contains no reference to the authority of that

court to order alternative relief aimed at the simultaneous
resolution of the alleged ground for dissolution while pre—
serving the corporate existence.

Section .648 COMMENCEMENT AND CONDUCT OF INVOLUNTARY PROCEEDINGS

FOR WINDING UP; CESSATION OF BUSINESS; NOTICE

ORIGIN: ACC Section .643 1is taken from GCL 1805, and re—
places AS 10.05.555 and .553, which were based on MBCA Sec-—
tion 98.

SUMMARY- OF COVERAGE: This section provides that wupon entry
of a decree under Section .645, the board is to commence
winding up subject to court supervision. Regular business
operations are to cease, except where the continuation of
business activities 1is necessary to preserve goodwill or the
going-concern value of assets which are to be sold." In the
absence of a perfected appeal or stay order, notice 1is to be
given to all shareholders and known creditors and claimants.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.06(b) accords with ACC Sectio.n .648 that 1in the wake of a
decree of dissolution the process of winding up and liquida—
tion 1is to commence. The official comment (14-43) references
Sections 14.05, 14.06, and 14.07 which 1import the provisions
on the process of winding up, liquidation and distribution.

Section .650 JURISDICTION OF COURT

ORIGIN: ACC Section .650 1is adapted from GCL Section 1806,
and replaces AS 10.05.573, .579, .582, and .585, which re—
flected the content of MBCA Sections 98, 100, 101, and 102.

SUMMARY OF COVERAGE: This section sets forth an extensive
list of the ancillary powers and jurisdiction that may be
exercised by the superior court. Of particular interest is
the power conferred by Section .650(6) for the court to fTill
any vacancy on the board which the directors or shareholders
prove unable to fill. Also of 1interest 1is Section .650(7),
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which grants extraordinary powers of removal and prohibition
from further office holding of any director guilty of dis—
honesty, misconduct, neglect or abuse of trust in conducting
the winding up of the corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 14.31(c) con-
tains a less explicit and expansive list of ancillary powers.

Section .653 CLAIMS AGAINST CORPORATION; COURT AND NON-COURT
DIRECTED WINDING UP; PRESENTATION; NOTICE; PAYMENT;
SECURED CLAIMS; REJECTED CLAIMS

ORIGIN: ACC  Section .653 1is predicated upon GCL Sections
1807 and 2UO08, and replaces AS 10.05.579, which was Dbased
upon MBCA Section 100.

SUMMARY OF COVERAGE: ACC Section .653 details procedures for
settling all claims against the corporation. AIl claims must
be presented within a specified time after which they are
barred. This section makes separate provisions for the fate
of contingent, unmatured, or disputed claims, or where there
is uncertainty or dispute concerning the 1identity or capacity
of the claimant, depending upon whether the winding up is
with or without judicial supervision. When assets are re—
duced to cash, the Commissioner of Revenue is established as
a stakeholder, under a provision which ensures that disputes
do not Uleave the commissioner with custody of the assets for
an indefinite period of time.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.06 deals with known claims against the dissolved corpora—
tion. Like ACC Section .653, it provides for notice to
creditors and the establishing of deadlines which, if not
met, bar claims. RMBCA Section 14.07 covers unknown claims
against the entity. Like ACC Section .653(d) and (f), there
is provision for notice by publication. Assets covering the
claims of creditors or claimants who cannot be found or wno
are not competent to receive them are to be deposited, under
RMBCA Section 14.40 with the state treasurer.,

The above provisions of the RMBCA on voluntary dissolu—
tion are made applicable 1in the case of judicial dissolution
by Section 14.33.

Section .655 ORDER DECLARING CORPORATION WOUND UP AND DISSOLVED;
DECLARATIONS; EFFECT; ADDITIONAL ORDERS; DISCHARGE
OF DIRECTORS

ORIGIN: ACC Section .655 1is derived from GCL Section 1308,
T%ﬁ replaces AS 10.05.585, which was based upon MBCA Section

SUMMARY OF COVERAGE: Upon final settlement of accounts and a
determination that the corporation®s affairs are in a condi-
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tion for it to be dissolved, ACC Section .655 directs the
court to make an order declaring the corporation duly wound

up and dissolved. This order must specify information re—
garding provisions for taxes and penalties, known debts and
liabilities, and distribution of assets to shareholders. Tne

order must also declare that those conducting the winding up
have settled their accounts and that their duties and liabi—
lities are discharged. Upon the 1issuance of this order, cor—
porate existence ceases.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain an explicit provision covering what, under  ACC
Section .655, is the last step in the orderly winding up and
distribution of corporate assets.

Section .658 FILING OF DECREE OF DISSOLUTION

ORIGIN: ACC Section .653 is a reenactment without change of
AS 10.05.568, which was based upon MBCA Section 103.

SUMMARY OF COVERAGE: This section provides the procedure for
filing of the decree of dissolution.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Section
14.22(a) of the RMBCA directs that the "clerk of the court
shall deliver a certified copy of the decree [of dissolution]
to the secretary of state, who shall file 1it."

Section .660 POWERS AND DUTIES OF DIRECTORS IN DISSOLUTION

PROCEEDINGS

ORIGIN: ACC Section .660 1is derived from GCL Section 2U01,
and is new to Alaska law. It replaces AS 10.05.489(2), .564,
and .570, which were based respectively on MBCA Sections 37
and 98.

SUMMARY OF COVERAGE: ACC Section .660 1is the heart of the
reformed framework for utilizing *the incumbent directors and
officers to conduct both voluntary and involuntary dissolu—
tion, a significant change from existing law, which utilizes
a "liquidating receiver™ appointed by the court. This sec—
tion enumerates powers and duties of tne board. In tne event
the superior court does not repose confidence in the abili—
ties or fidelity of the incumbent management, it has power
under ACC Section .648 to appoint other persons to conduct
the winding up.

COMPARISON WITH THE FINAL DRAFT OF 1iHE RMBCA: As previously
noted, it seems implicit under the terms of RMBCA Section
14.05 that the reform of utilizing 1incumbent directors in
preference to court ordered authorities to conduct the wind—
ing up has been accepted by the framers of the tentative
draft.
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Section .663 PROCEEDING TO DETERMINE IDENTITY OF DIRECTORS OR TO

APPOINT DIRECTORS

ORIGIN: ACC  Section .663 1is taken from GCL Section 1003.
There 1is no comparable provision in Alaska law or the MSCA.

SUMMARY OF COVERAGE: This section creates a procedure for
establishing the identity of those who are to wind up and
dissolve the corporation, and to replace those who are un-—
willing or unable to perform their duties.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: This power 1is
not expressly provided in the RMBCA.

Section .665 DISTRIBUTION OF CORPORATE ASSETS AMONG

SHAREHOLDERS; WHEN TO BE MADE

ORIGIN: ACC Section .665 is based upon GCL Section 2004. It
replaces AS 10.05.489 and .561, which were based upon MBCA
Sections 87 end 98.

SUMMARY OF COVERAGE: This section provides for the distri—
bution of remaining assets to shareholders according to their

respective rights and preferences once the interests of cre—
ditors and other claimants against the corporation have Dbeen

settled.

COMPARISON WITH.THE FINAL DRAFT OF THE RMBCA: RMBCA Section

14.05(a) (4) appears to be the only coverage of this point.

It does not settle the issue of the timing of such distribu—
tions, an ambiguity which may work to the disservice of
cred itors.

Section -.668 PROVISION FOR PAYMENT OF DEBT OR LIABILITY

ORIGIN: ACC Section .668 1is .aken from Section 2005 of the
GCL. It is without precedent in Alaska law.

SUMMARY OF COVERAGE: ACC Section .663 provides a definition

of the concept "adequate provision” for a debt or liability,

a concept used extensively throughout Article 9 as a precon—
dition for distributing assets to shareholders when all

claims Dby creditors have not yet been settled.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.05Ca)(3) makes a reference to the power to " mak[ej
provision for discharging 1its liabilities.” Section 14.40

utilizes the state treasurer as a repository for funds sec
aside to pay unknown or ineligible creditors or claimants.
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Section .670 DISTRIBUTION IN MONEY OR IN KIND; INSTALLMENTS

ORIGIN: ACC Section .670 1is taken from GCL Section 2006, and
is without precedent 1in either Alaska law or the MBCA.

SUMMARY OF COVERAGE: ACC Section .670 gives express sanction
to distribution schemes which gives shareholders property as
opposed to cash. Installment plans are also sanctioned.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con—
tains no coverage other than the general provisions of Sec—
tion 14.05(a)-

Section .673 PLAN OF DISTRIBUTION; ADOPTION; BINDING EFFECT;

NOTICE; PAYMENT TO DISSENTING SHAREHOLDERS;
ABANDONMENT

ORIGIN: ACC Section .673 1is predicated upon GCL  Section
2007, and 1is without precedent 1in Alaska law.

SUMMARY OF COVERAGE: ACC Section .673 permits the liquida—
tion rights of outstanding shares to be altered to accom-—
modate a plan of distribution of assets other than money upon
the approval by the outstanding shares. Class voting 1is ex—
pressly provided. Preferred shares dissenting from the plan
may require the corporation to make payment according to
their unaltered liquidation preferences. If such dissent ana
demand prejudices the plan, the board is authorized to aban-—
don the plan without further recourse to shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA dees
not contain provisions 1incorporating these powers.

Section .675 RECOVERY OF AMOUNTS IMPROPERLY DISTRIBUTED

ORIGIN: ACC Section .678 1is taken from GCL Section 2009, and
is new to Alaska law. 1

SUMMARY OF COVERAGE: Any amount 1improperly distributed to
shareholders may be recovered under Section .675. There 1is
no requirement that shareholders have knowledge of the 1impro—
priety of such a distribution. Any recovery from share —
holders may not function to alter their rights to share pro
rata in the residual assets of the corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RM8CA: RMBCA Section

14.07(d)(2) provides for the liability of snareholders who
have received distributed corporate assets to the claims of

cred itors .

Section .678 CONTINUED EXISTENCE OF DISSOLVED CORPORATIONS =

PURPOSES; ABATEMENT OF ACTIONS; DISTRIBUTION OF
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ORIGIN: ACC Section 678(a) 1is taken from AS 10.05.594, and
is based upon MBCA Section 105. Subsections(b), (c), and
(d) are taken from the 1980 amendment to AS 10.05.594 (S3

SUMMARY  OF COVERAGE: This section provides that a corpora—
tion that has been dissolved may continue to exist for an in—
definite period of time for the purpose of winding up its af—
fairs, prosecuting and defending actions by or against it,
collecting and discharging obligations, disposing of and con—
veying 1its property, and collecting and dividing 1its assets.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.05(b) contains similar provisions continuing the corporate

existence.
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ARTICLE 10. FOREIGN CORPORATIONS

Section .705 ADMISSION OF FOREIGN CORPORATION

ORIGIN: ACC Section .705 1is a reenactment of AS 10.05.597,
which 1is based upon Section 105 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .705 conditions entry of a
foreign corporation for the purpose of transacting business
within Alaska. It is intended to exercise to the fullest the
police power of the state while respecting the equal protec —
tion guarantees made obligatory by the Fourteenth Amendment
to the Constitution of the United States.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.01(a) parallels ACC Section .705 1in requiring a certifi—
cate of authority as a precondition to a foreign corporations
ability to transact business within a host state.

Section .708 APPLICATION TO CORPORATIONS NOW AUTHORIZED TO

TRANSACT BUSINESS IN THE STATE

ORIGIN: ACC Section .708 1is a reenactment without change of
AS 10.05.687 and 1is based upon Section 123 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .7U8 reflects the deter —
mination of the legislature to grant to foreign corporations,

irrespective of their date of entry, the equal protections of
the laws of Alaska 1including the 1imposition of ail limita—

tions, restrictions, liabilities, and duties prescribed in
the ACC. . ;
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

17.02 parallels ACC Section .703 in extending the provisions
of a new corporations code to foreign corporations currently
qualified to transact business in the host state.

Section .710 LIABILITY FOR TRANSACTING BUSINESS WITHOUT

CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .710 is a reenactment of AS 10.05.696
and is based upon Section 124 of the MBCA.

SUMMARY OF COVERAGE: In order to enforce the requirement

that a foreign corporation obtain a certificate of authority
prior to transacting business within Alaska, ACC Section .710
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imposes a penalty of up to 510,000 per year or portion there—
of during which such intrastate business was transacted with—
out compliance with ACC Section .705. In addition, such a
foreign corporation is made liable for all fees and  taxes

which would have been paid if tnere had been full compliance

with the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.02(d) authorizes the imposition of a penalty for transact-—
ing business without a certificate of authority.

Section .713 TRANSACTING BUSINESS WITHOUT CERTIFICATE OF
AUTHORITY AS BAR TO RIGHT TO SUE

ORIGIN: ACC Section .713 reenacts AS 10.05.690 and is based
upon Section 124 of the MBCA.

SUMMARY OF COVERAGE: Among the disciplinary consequences of
a foreign corporation®s transaction of business within Alaska
without compliance with ACC Section .705 1is the denial of its
right to maintain any action, suit, or proceeding in Alaska
state courts.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.04(a), (b), and (c) creates 1identical consequences to
those set forth in ACC Section .713.

Section .715 TRANSACTING BUSINESS WITHOUT CERTIFICATE OF
AUTHORITY NOT AFFECTING CONTRACTS AND RIGHT TO
DEFEND ACTION

ORIGIN: ACC Section .715 1is a reenactment without change of
AS 10.05..693.

SUMMARY OF COVERAGE: ACC Section .715 confines the discipli—
nary consequences of the transaction by a foreign corporation

of intrastate business within Alaska without,a certificate of

authority to those imposed by the ACC. It does not generate

grounds for a contracting partyto assail the validity of a
contract or transaction with a noncomplying foreign corpora—
tion. Finally, although precluded by ACC Section .713 from

initiating any action, suit, or other proceeding, a noncom-—
plying foreign corporation 1is not precluded from defending

itself in proceedings commenced by others 1in Alaska courts.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCa Section
15.02(e) accords with tne provisions of ACC Section .715.

Section .718 ACTIVITIES NOT CONSTITUTING TRANSACTING BUSINESS IN
THIS STATE

91



ORIGIN: ACC Section .718 is a reenactment of AS 10.05.600,
and 1is based upon Section 106 of the MBCA.

SUMMARY OF COVERAGE: Under the 1interstate commerce clause
and common law comity principles, a foreign corporation may
engage 1in certain activities within a state without being re—
quired to first obtain a certificate of authority. In an ef —

fort to reduce litigation and clarify a murky body of deci—
sional law precedent, ACC Section .718 enumerates activities
which a foreign corporation may pursue without the necessity
of obtaining a certificate of authority under ACC Section
.705 .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.01(b) 1is substantively identical to ACC Section .713.

Section .720 CORPORATE NAME OF FOREIGN CORPORATION

Section- .723 ASSUMED CORPORATE NAME

Section .725 CHANGE OF NAME BY FOREIGN CORPORATION

ORIGIN: ACC Section .720 represents a modified content of AS
10.05.606 and 1is based upon Section 108 of the MBCA.
ACC Section .723(a) is based upon AS 10.05.607 and

predicated upon Section 108(c)(12) of the MBCA. woraing
changes have been made 1in order to avoid any confusion in
coordinating this section with ACC Section .720. Section

.723(b) is new and replaces the requirement that a corpora-—
tion using an assumed name 1identify its true corporate name
in all advertising, contracts, and other 1legal documents witn
a scheme whereby any interested party may resort to records
maintained by the commissioner which references the actual
and assumed names of foreign corperations.

ACC Section .725 reenacts.-AS 10.05.609 , and 1is based
upon Sections 109 of the M3CA.

i <

SUMMARY OF COVERAGE: ACC Section .720 1imposes upon foreign
corporations seeking a certificate of authority the same
limitations with respect to a corporate name which are im—
posed upon domestic corporations by ACC Section .105.

In order to accommodate a foreign corporation while at

the same time vindicating the policies of Alaska law, ACC
Section .723 permits a corporation disabled from using its
actual name to adopt an assumed name which, if it is permis—
sible under ACC Section .720, is the name under which it

elects to do business in Alaska.

ACC Section .725 furthers the policy with respect to
permissible and impermissible content of corporate names by
providing that a foreign corporation will have 1its riant to
transact business suspenaed were it to adopt an 1impermissible
name .



COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.06 1is functionally equivalent to ACC Sections .720, .723,
and .725 .

Section .728 APPLICATION FOR CERTIFICATE OF AUTHORITY

Section .730 CONTENTS OF APPLICATION

Section .733 FILING OF APPLICATION FOR CERTIFICATE OFAUTHORITY

ORIGIN: ACC Section .723 is a straight reenactment of AS
10.05.612.

ACC  Section .730 1isa reenactment of AS 10.05.615 as
amended.It 1is predicated upon Section 110 of the MBCA.

ACC Section .733 isidentical to AS 10.05.618 and .621
and 1is premised upon Section 111 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .728 provides that the for—
eign corporation®s application to do business in Alaska shall
be filed with the commissioner.

ACC Section .730 specifies the subject matter and in—
formation which must be 1included in an application for a cer—
tificate of authority. Three of the required items are non-
uniform: Section .730(5) goes beyond the statement of pur—
pose to require selection from the identification code estab—
lished under ACC Section .950; Section .730(12) mandates dis—
closure of the names and address of each alien affiliate;
and, Section .730(13) requires that the application state tne
name and address of any person(s) owning at least 5% of the
shares or any class of shares and then disclose the percent—
age owned by such individuals.

ACC Section .733 specifies that the application shall
be on forms Tfurnished by the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

15.01(a) is identical to ACC Section .723. RMBCA  Section

15.01(b) 1is similar to ACC Section .730 withthe exception of

the three items added by the Al.aska legislature and informa—
tion regarding the capitalization of tne applicant.

Section .735 EFFECT OF CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .735 1is a reenactment of AS 10.05.624
and based wupon Sectionl1l2 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .735 parallels ACC Section
.213 oy establishinga."bright Iline"™ event uponwhich the

authority to transact intrastate business 1is granted by the
State of Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.05(a) is the functional equivalent of ACC Section .73Db.
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The balance of the RMBCA section contains recitations that 1in
granting a certificate of authority the host state does not
intend to meddle 1in the internal affairs of the foreign cor-
poration.

Section .738 AMENDED CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .738(a) is a reenactment of AS

10.05.657. Section .733(b) is new and conforms the entire
section to MBCA Section 118.

SUMMARY OF COVERAGE: ACC Section .738 obliges a foreign ccr-

porati n which changes its corporate name or desires to
pursue an intrastate purpose 1in Alaska other than the one(s)

set forth in its application for a certificate of authority

to obtain an amended certificate as a precondition to effect—
ing such change.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RM8CA Section
15.04 is similar to ACC Section .733 except that there 1is no
interest in the purpose(s) which the applicant corporation
proposes to pursue in the host state.

Section .740 POWERS OF FOREIGN CORPORATION

ORIGIN: ACC Section .740 reenacts AS 10.05.603 and 1is prem—
ised upon Section 107 of the MBCA.

SUMMARY OF COVERAGE: Consonant with Alaska®s obligation to
extend the equal protection of her laws, ACC Section .740 es—
tablishes than an authorized foreign corporation shall nave
the same powers as would a domestic corporation organized for
the purposes stated in the application for or amendment to
the certificate of authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.05(b) 1is functionally 1identical to ACC Section .740.

Section .743 REVOCATION OF CERTIFICATE OF AUTHORITY

Section .745 LIMITATIONS ON REVOCATION OF CERTIFICATE OF

AUTHORITY

Section .748 ISSUANCE OF CERTIFICATE OF REVOCATION

Section .750 EFFECT OF CERTIFICATE OF REVOCATION

ORIGIN: ACC Sections .743, .745, .748, and 750 are reenact—

ments without change of AS 10.05.675, .673, .631, and .534.
They are based upon Sections 121 and 122 of the MBCA.



SUMMARY OF COVERAGE: ACC Sections .743, .745, .743, and .750
authorize, regulate, and determine the effect of a.certifi—
cate of revocation 1issued by the commi ssioner. The power of
revocation under Section .743 is similar to the commis—
sioner®s power to involuntarily dissolve a domestic corpora—
tion under ACC Section .630. The sixty day notice and grace
period established by ACC Section .745 is also similar to the
procedures limiting the commissioner®s power to effect in—
voluntary dissolution. If the certificate of authority is
revoked pursuant to ACC Section .748, Section .750 declares
that the foreign corporation 1iS no longer authorized to
transact intrastate business 1in Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

15.30 stipulates the grounds for revocation. They are simi—
lar to those set forth in ACC Section .743, except that the

RMBCA 1lists as a ground for revocation that the foreign cor —
poration has ceased to exist or been 1involved in an organic

change. The ACC adds involvement in an 1illegal combination

in restraint of trade as a ground for revocation. RMBCA Sec—
tion 15.31(a) and (b) are similar to ACC Section .745 <creat—
ing a grace period 1in which the foreign corporation can cor —
rect what would otherwise serve as a ground for revocation.

This section also comports with ACC Section .748 on the is—
suance of a certificate of revocation and tie effective date

at which the authority of the foreign corporation to transact

intrastate business ceases.

Section .753 REGISTERED OFFICE AND REGISTERED AGENT OF FOREIGN
CORPORATION

Section .758 CHANGE OF REGISTERED OFFICE OR REGISTERED AGENT OF
FOREIGN CORPORATION

Section .760 FILING OF STATEMENT OF CHANGE
ORIGIN: ACC Sections .753, .753, and .760 are reenactments

without change of AS 10.05.627, .633, and .635. They reflect
the content of Sections 113 and "114 of the MBCA.

SUMMARY  OF COVERAGE: ACC Sections .753, .753, and .760
parallel Sections .150., 165., and .170 respecting domestic
corporations. They oblige authorized foreign corporations to

designate both a registered office and a registered agent,
govern the change of such office or agent, and establish pro—
cedures for notification of the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.07 is identical to ACC Section .753 creating the obliga—
tion on the part of a foreign corporation to maintain a
registered office and agent in the host state. RM3CA Section
15.08 1is functionally 1identical to ACC Sections .758 and .750
respecting the procedures for changing either the agent or
office ana providing notification to the state.
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Section .773 AMENDMENT TO ARTICLES OF INCORPORATION OF FOREIGN
CORPORATION
ORIGIN: ACC Section .773 is a reenactment of AS 10.05.651.
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Section .778 WITHDRAWAL OF FOREIGN CORPORATION

Section .780 CONTENTS OF APPLICATION FOR WITHDRAWAL

Section .783 FORM OF APPLICATION FOR WITHDRAWAL

Section .785 FILING OF APPLICATION FOR WITHDRAWAL

Secti on .788 EFFECT OF CERTIFICATE OF WITHDRAWAL
ORIGIN: ACC Sections .778, .780, 783, .785,
reenact AS 10.05.660, .663, .666, .669, and .672. They are
based upon Sections 119 and 1*0 of the MBCA. ACC  Section
.785 has been restated to observe the consolidation of proce—
dures effected by ACC Section .9.10.
SUMMARY OF COVERAGE: ACC Sections .776, .730, .783, .785,
and .788 provide for the orderly and official withdrawal of a
foreign corporation from Alaska.. If these procedures are not
followed, and the bright 1line events of ACC Sections 735
and .738 are not observed, the corporation would have a con—
tinued liability for taxes and fees.

COMPARISON WITH THE FINAL DRAFT OF
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ARTICLE 11. REPORTS, FEES, AND PENALTIES

Section .805 BIENNIAL REPORT OF DOMESTIC AND FOREIGN CORPORA—
TIONS

Section .808 CONTENTS OF BIENNIAL REPORT
Section .811 FILING OF BIENNIAL REPORT

ORIGIN: ACC Sections .805, .808, and .811 are predicated
upon AS 10.05.699, .702, and .705 as amended in 1980. These
provisions of the Alaska Statutes were based upon MBCA Sec—
tions 125 and 126. ACC Section 811(d) 1is new, and was sug-—
gested by the Department of Commerce and Economic Develop—
ment .

SUMMARY OF COVERAGE: ACC Sections .805, .808, and .311 es-—
tablish an obligation on the part of each domestic and au-—
thorized foreign corporation to file a biennial report with
the Department of Commerce and Economic Development, thus
continuing the policy set by the 1980 legislature.

COMPARISON  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

16.22 differs from ACC Section .808 in three particulars. It
would require an annual as opposed to biannual report. That

report would not include 1identification of alien affiliates

or of control persons. The requirements for timely filing

are similar in both provisions as 1is the opportunity for cor—
rection with 1incursion of penalties for tardy Tfiling.

Section .813 FILING NOTICE OF CHANGE OF OFFICERS, DIRECTORS,
FIVE PERCENT SHAREHOLDERS, AND ALIEN AFFILIATES

t » 1

ORIGIN: ACC Section .813 is predicated upon AS 10.05.706 as
enacted in 1980.

SUMMARY OF COVERAGE: This section reflects the intense con—
cern of the state that it be informed as to the 1identity of
current officers, directors, five percent shareholders, and
alien affiliates.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-—
tains no provision on this 1important 1issue.

Section .815 PENALTY. FOR FAILURE TO FILE BIENNIAL REPORT

Oi.TGIN: ACC Section .815 1is predicated upon AS 10.03 .77}
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amended 1in 1980, which was based upon MBCA Section 135.

SUMMARY OF COVERAGE: ACC Section .815 1imposes a sanction ap-—
plicable to any failure or refusal to file a biennial report
required by this chapter, employing a strict liability stand-—
ard.

COMPARISON WITH THE FINAL DRAFT OF THE RM8CA: The RMBCA does
not appear to contain a provision dealing with the conse—
guences of late filings. The official comment (15-30) ob—
serves . .failure to file the annual report. . .is a
ground for administrative dissolution or revocation of the
certificate of authority to transact business.”

Section .818 INTERROGATORIES BY COMMISSIONER; JUDICIAL
PROCEEDING TO CONTEST

ORIGIN: ACC Section .818(a), (b), and (c) 1is predicated wupon
AS 10.05.777 and Section 137 of the MBCA. Subsection (d) is
modeled after AS 45.52.210(f).

SUMMARY OF COVERAGE: ACC Section .813 grants broad powers to
the commissioner to utilize interrogatories reasonably neces—
sary to ascertaincompliance with or violations of this Chap—
ter. Subsection(d) permits either a corporation or an in—
dividual to challenge judicially the method, scope, or con-—
fidentiality of the interrogatory.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: For unex —
plained reasons, .the RMBCA has abandoned this useful prac—
tice.

Section .820 CONFIDENTIALITY OF INFORMATION DISCLOSED BY
INTERROGATORIES

ORIGIN: ACC Section .820 is a reenactment of AS 10.05.780,
and 1is based upon MBCA 138.

SUMMARY OF COVERAGE: This section exempts the answers to in—
terrogatories from thedisclosure requirements of AS
09.25.110 and .120, which provide that state agency records
are public records unless specifically provided otnerwise by
state law. ACC Section .820 specifically provides otherwise.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Since, in con-—
travention of former Model Act policy, the RMBCA does not
provide for administrative 1interrogatories, it contains no
provision making answers confidential.

Section .823 FAILURE TO ANSWER JINTERROGATOR IES

ORIGIN: ACC Section .323 combines provisions of AS
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10.05.783, .786, and .777, which were predicated upon Sec—
tions 135, 136, and 137 of the MBCA. No substantive change
is worked 1in existing Alaska law.

SUMMARY OF COVERAGE: ACC Section .823 provides that any cor—
porate or natural person who fails or refuses to make a
timely, full, and truthful answer to interrogatories shall be

guilty of a misdemeanor. Further, the commissioner does net

have to file any document to which the 1interrogatories relate

until they have been properly answered.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con—
tains no coverage on this point.

Section .825 PENALTIES IMPOSED UPON OFFICERS AND DIRECTORS

ORIGIN: ACC Section .825 represents a modification of AS

10.05.786 as amended in 1980. AS 10.05.786 was predicated
upon MBCA Section 136.

SUMMARY  OF COVERAGE: ACC Section .825 goes beyond Section
.823, to impose further misdemeanor consequences upon any of—
ficer or director who signs any articles, statement, report,
application, or other document filed with the commissioner,
the content of which 1is known to be false.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

1.29 contains a generic provision on the consequences a know—
ingly signing a false statement which 1is to be filed with the

state. It must be customized by the adopting jurisdiction.

Section .828 INCORPORATION OR FILING FEES

ORIGIN: ACC  Section .828 is a moaified version of AS
10.05.708 (Section 130 of tne MBCA) as amended 1in 1980. The
provision fixing a filing fee for. non-stock corporations or —
ganized under AS 21.69 1is new, and designed to <coordinate

the specific provisions of Chap.ter 21 with tne general cross
reference to Chapter 10.05.

SUMMARY  OF COVERAGE: ACC Section .823 establishes a filing

fee for both domestic and foreign _orporations doing business

in Alaska, and fixes 1in the Department of Commerce and Econo-—
mic Development the power to set the amount by regulation,

with the mandate that the fee be fixed with reference to the

amount of authorized capital stock of the corporation. The

authority of the department 1is further subject to the provi-—
sion of Section .860, which 1limits increases 1in fees to an

amount that does not exceed the rise 1in the consumer price

index for Anchorage.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.22(a) recommends that the legislature set filing, service
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and copying fees. ACC Section .828 grants authority to the
commissioner to set the fees within legislatively prescribeo

limits tied to the cost of living index. Under the RMBCA,

adjustment for inflation or deflation would have to be ac—
complished by way of legislative amendment.

Section .830 FEES ON APPOINTMENT OR REVOCATION OF APPOINTMENT

ORIGIN: ACC Section .830 1is a redrafting without substantive

change of AS 10.05.714, which was based upon MBCA Section
128.

SUMMARY OF COVERAGE: ACC Section .830 provides that when a
foreign <corporation files with the department a certificate
of appointment of a process agent, or the change of address
of a process agent, it shall pay a fee established by regula—
tion.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: See comparison
of features noted under ACC Section .828.

Section .833 FEES AND PENALTIES PAYABLE ON WITHDRAWAL OF
FOREIGN CORPORATION

Section ,835 FEES ON DISSOLUTION OF OOMESTIC CORPORATION

Section .838 TAXES, PENALTIES, AND FEES ON FILING CERTIFICATE
OF DISSOLUTION OF FOREIGN CORPORATION

Section .840 FEES FOR CERTIFIED COPIES OF DOCUMENT

Section .843 OTHER FILING FEES

ORIGIN: ACC Sections .333, .835, .838, .840, and .843 re—
enact without substantive change AS 10.05.750, .753, .756
(which were based uoon MBCA Section 128), .762 (which was
based upon MBCA Section 129), and .747, all as amended in
1980 .

SUMMARY  OF COVERAGE: ACC Sections .833 through .843 estab-—
lish the indicated occasions for the imposition of fees,

which are to be determined by the department of Commerce ana
Economic Development, subject to Section .360"s cost of liv—
ing ceiling.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: See comparison
of features noted under ACC Section .328.
Section .845 BIENNIAL CORPORATION TAX; PENALTY FOR NONPAYMENT

Section .848 FAILURE TO PAY TAX OR MAKE REPORT AS PRECLUDING
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SUIT BY CORPORATION

Section .850 COMMISSIONER TO INSTITUTE SUITS TO COMPEL PAYMENT

Section .853 FAILURE TO PAY TAX AS EVIDENCE OF [INSOLVENCY

Section .855 PAYMENTS TO BE MADE IN ADVANCE

Section .858 ACCOUNTING FOR AND DISPOSITION OF TAXES AND FEES

ORIGIN: ACC Sections .845 through .858 represent modifica—
tions and reenactments of AS 10.05.717, .720, .723, .725,
765, and .768. In turn , these provisions were predicated

upon MBCA Sections 132, 133, and 134. ACC Section .850 sub-—
stitutes the Commissioner of the Department of Commerce and

Economic Development for the Attorney General as the official

to commence suit to compel the payment of the biennial cor —
poration tax.

SUMMARY  OF COVERAGE: ACC Sections .845 through .353 impose
on both domestic and foreign corporations doing business in
Alaska a biennial corporation tax, and Tfix the —consequences
for failure to make payment of such tax.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: As noted, the
RMBCA does not address the 1issue of penalty consequences for
failure to observe reporting requirements. The recommended

fee structure is very rigid with adjustments necessitating
legislative amendment.

Section .860 INCREASE IN FEE"S

ORIGIN: ACC Section .8601is a reenactment of AS 10.05.773,
as enacted 1in 1980.

SUMMARY OF COVERAGE: ACC. Section .860 explicitly limits 1in—
creases in fees authorized throughout this Chapter to a ceil—
ing reflecting changes in the consumer price index for Anch—
orage as determined by the Bure"au of Labor Statistics of the
United States Department of Labor.

COMPARISON WITH THE FINAL DRAFT OF THE RM3CA: There is no
RMBCA provision on this point.

Section .863 APPEAL FROM REVOCATION OF CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .863 is a reenactment without change of
AS 10.05.792, which was based upon MBCA Section 140.

SUMMARY OF COVERAGE: ACC Section .863 authorizes recourse to
the superior court to contest any disapproval of any document
or revocation of any certificate of authority. Upon com—
pliance with the procedures set out in this section, tne ap-
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plicant 1is entitled to a trial de novo, and the court is em—
powered to take such action as 1is proper.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sec—
tion 1.26 provides for judicial review of an administrative
refusal to file a document. The official comment (1-27)
makes it clear that the RMBCA does not take a position on
either the burden of proof, scope or nature of the review.
ACC Section .863 resolves these 1issues.

Section .865 CANCELLATION OF CERTIFICATES |ISSUED AND FILINGS

ACCEPTED

ORIGIN: ACC Section .865 1is a reenactment with one change of
AS 10.05.794 as enacted 1in 1980. The change makes clear that
the ground for cancellation must be one that existed at the
time of the original filing or 1issuance of the certificate.

SUMMARY OF COVERAGE: ACC Section .865 gives the commissioner
a period of one year from the time which a document 1is filed
to discover defects and act upon them. If the defect is a
ground for refusal to issue the certificate or refusal to ex-—
cept a filing and the discovery 1is made within one year, the
commissioner is empowered upon proper notice and procedure to
cancel the certificate issued or filing accepted.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain an explicit provision on this 1important question.
It is possible that the general powers provision (RMBCA Sec -
tion 1.30) might be aggressively 1interpreted to 1invoke this
power .

Section .868 FORMS TO BE FURNISHED BY THE COMMISSIONER

ORIGIN: ACC Section .868 is a reenactment without change of
AS 10.05.798, and is based upon M*BCA Section 142.

i 1
SUMMARY OF COVERAGE: This section grants the commissioner
the right to prescribe the content of forms for any report

required by this Chapter. It also obligates the commissioner
to furnish appropriate forms for required reports and other
documents. This provision 1is sought to serve both the con—

venience of persons attempting to comply with the act as well
as facilitating the record keeping efforts of the state.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.21 grants administrative authority to prescribe and furnisn
forms but, wunlike ACC Section .868, does not oblige the state
to create such forms.

Section .870 IDENTIFICATION CODE



ORIGIN: ACC Section .870 is a reenactment without change of
AS 10.05.799, which was enacted 1in 1980.

SUMMARY OF COVERAGE: This section requires the commissioners
of the Departments of Revenue and of Commerce and Economic
Development to establish a coded 1list of business activities
and make such list available to the public.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Reflecting 1its
character as a statute designed for the needs and in,._rests
of no particular jJurisdiction, the RMBCA contains no Drovi-
sion on this important Alaska effort.



ARTICLE 12. MISCELLANEOUS PROVISIONS

Section .905 VOTING OF SHARES; QUORUM; STATUS OF DISQUALIFIED

SHARES

ORIGIN: ACC Section .905 1is taken from GCL Section 112, and
is without precedent in Alaska law.

SUMMARY OF COVERAGE: This section defines the references to
a "majority of shares" found throughout the ACC to mean a
majority of shares entitled to vote under the articles of in—

corporation. Votes disqualified from voting are not to be
considered "outstanding” for determining a "quorum"” or a
"major ity ."

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con—
tains no explicit provision defining the terms "majority" or
"majority of shares."

Section .910 PROCESSING OF WRITINGS FILED WITH THE COMMISSIONER

ORIGIN: ACC Section .910 consolidates without substantive
change in one provision matters covered 1in AS 10.05 .081,
.258, .288, .303, .321, .339, .357, .402, .463, .433, .504,
513, .621, and .669.

SUMMARY OF COVERAGE: ACC Section .910 establishes a wuniform
procedure whereby the commissioner reviews and processes
reports and documents which have been filed with the depart-—
ment.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.25(a) and (b) seeks to accomplish the same uniform treat—
ment of reports and documents submitted for Tfiling.

Section .915 DISAPPROVAL OF WRITING BY COMMISSIONER: APPEAL

ORIGIN: ACC Section .915 is a reenactment without change of
AS 10.05.792, and 1is based upon MBCA Section 140.

SUMMARY OF COVERAGE: ACC Section .915, like Section .363,

authorizes a trial de novo 1in the superior court for purposes

of contesting tne disapproval of any document or the revoca—
tion of any certificate of authority.

COMPARISON WITH THE FINAL DRAFT OF THE RM8CA: RMBCA Section
1.25(c) requires that a refused document be returned with a



written explanation. RMBCA Section 1.26 establishes a right
to seek judicial review although, as noted, it does not
specify the standard of review or burden of proof.

Section .920 WRITINGS; CORRECTIONS
ORIGIN: ACC Section .920 1is derived from NBCL Section 105.

SUMMARY OF COVERAGE: ACC Section .920 provides procedures
for correcting minor mistakes without affecting the effec—
tive date in writings which have been filed. Major omissions
and misinformation may not be corrected by this procedure.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RM8CA Section
1.24 is functionally 1identical to ACC Section .920.

Section .925 WRITINGS AS EVIDENCE

ORIGIN: ACC Section .925 is adapted from NBCL Section 1U6.
The language 1in .925(a) regarding the absence of a filing is
new. The remainder of subsection (a) is similar to AS

10.05.795, which was based upon MBCA Section 141.

SUMMARY OF COVERAGE: ACC Section .925 specifies that certain
writings and certificationsbhy the commissioner of the ab—
sence of a writing are to be regarded as prima facie evidence
of the facts stated in the writings and the execution or
nonexecution thereof.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.27 creates a far more limited evidentiary value for writing
filed with the state. The certificate of filing merely
creates a conclusive evidentiary presumption that the origi—
nal of the document has been filed. Nothing 1is created by
way of evidentiary presumptions concerning tne content of
such writings .

Section .930 CORPORATE SEAL AS EVIDENCE

ORIGIN: ACC Section .930 is predicated uDon NBCL Section
107, and 1is without precedent in Alaska law.

SUMMARY OF COVERAGE: ACC Section .930 treats the presence of
a corporate seal on a writing as prima facie evidence that
tne writing was executed by authority of the corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RM3CA Section
1.27 fails to establish this evidentiary quality respecting
the use of the corporate seal.
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ORIGIN: ACC Section .935 1is a reenactment of AS 10.05 804
which was based upon MBCA Section 144. * *

SUMMARY OF COVERAGE: This section provides that a written
waiver of notice, whether executed before or after the time
stated for notice, is to be accepted as the equivalent of

1 2 "otl<re 1in any situation where notice to a director or
shareholder 1is required.

COMPARISON WITH THE FINAL DRAFT OF THE RM8CA: RMBCA Section
7.0b(a) 1is functionally 1identical to ACC Section .935.
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ARTICLE 13. GENERAL PROVISIONS

Section .950 POWERS OF COMMISSIONER

ORIGIN: ACC Section .950 is a reenactment without change of
AS 10.05.813, and is based upon MBCA Section 139.

SUMMARY  OF COVERAGE: ACC Section .950 grants broad thougn
nonsubstantive administrative author ity"to the Commi ssioner
of the Department of Commerce and Economic Development. The
limited authority of the Commissioner to adopt regulations 1is
set forth 1in ACC Section .953.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.30 1is 1identical to ACC Section 950 except that it refers to
the secretary of state.

Section .953 REGULATIONS

ORIGIN: ACC Section .953 1is a redrafting of AS 10.05.323,
which was enacted 1in 1980.

SUMMARY OF COVERAGE: ACC Section .953 1is a restrictive grant
of rulemaking authority to the commissioner and Department of
Commerce and Economic Development. This rulemaking authority
must be exercised in conformity with the Administrative Pro—
cedure Act (AS 44.62), and may be 1invoked only as specifi—
cally provided in this Chapter.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con—
tains no comparable provision restricting either the sub —
stance or limiting the procedures to be employed in ad-—
ministrative rule making.

Section .955 APPLICATION

ORIGIN: ACC Section .955 subsection (a) is a modified ver —
sion of NBCL Section 103, and replaces AS 10.05.816, which
was based upon MBCA Section 147. Subsection (b) is a modi-
fied version of GCL Section 102(b), and replaces AS

10.05.316, which was based upon MBCA Section 147, Tnis sec—
tion supplements AS 01.10.100.

SUMMARY OF COVERAGE: ACC Section .955 makes the ACC applica-—
ble to domestic corporations formed under AS 10.05, and to
foreign corporations to the extent provided generally iIn Ar—
ticle 10 and expressly elsewnere. Subsection .955(b) pro-
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vides that the existence of corporations formed under exist—
ing law is not affected. Subsection .955(c) provides that
enactment of the ACC does not affect pre-enactment legal dis—
putes.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.01 extends the application to domestic corporations while
RMBCA  Section 17.02 accomplishes tne extension to foreign
corporations authorized to transact business in the host
state.

Section .958 PROVISIONS CONSTRUED AS RESTATEMENTS AND CONTINU—

ATION

ORIGIN: ACC Section .958 1is taken from GCL Section 2.

SUMMARY OF COVERAGE: Much of the ACC represents a reenact—
ment of existing Alaska law, either verbatim or with minor
changes to conform with ACC usage and style. ACC Section

.958 construes these reenactments as restatements and contin-—
uations of existing law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain this useful transaction and application section.

Section .960 CORPORATIONS ORGANIZED UNDER P. L. 92-203

ORIGIN: ACC Section .960 1is a reenactment of AS 10.05.0u5,

with the addition of subsection (d) which exempts Native cor —
porations from the provisions of ACC Section .488 on the
liability of directors and officers. AS 10.05.005 was en—
acted in 1972 and amended in 1975 and 1981.

SUMMARY OF COVERAGE: Under the Alaska Native Claims Settle—
ment Act, P.L. 92-203, either the general business corpora—
tions code or the nonprofit corporations code of the State of
Alaska is to be used to organize the entities which are to
hold the assets distributed through ANCSA. Due to the spe —
cial nature of these corporations and the federal requirement
that the corporate form be used, the ACC contains a variety

of special provisions tailored to Native corporations. ACC
Section .960 provides for the capitalization of Native corpo—
rations, distributions to shareholders, approval of plans of

merger or consolidation, and the Jliability of directors and
officers to contract claimants.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con—
tains no provisions accomplishing discrete treatment of cor —
porations formed under the Alaska Native Claims Settlement
Act.
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Section .963 SEVERABILITY

ORIGIN: ACC Section .963 1is taken from NBCL Section 111. It
supplements the provisions of AS 01.10.030.

SUMMARY OF COVERAGE: ACC Section .963 provides that the ACC

will not be struck down as a whole on account of the invali—
dity of any provision in Iit.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.04 contains a severability provision similar to ACC Sec—
tion 963 .

Section .965 RESERVATION OF POWER

ORIGIN: ACC Section .965 1is based upon AS 10.05.322, MBCA
Sectionl49, and NBCL SectionllO.

SUMMARY OF COVERAGE: This section reserves unto the legisla—
ture tne plenary right to alter, amend, suspend, or repeal in
whole or 1in part the provisions of the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.02 contains a reservation of power clause similar to ACC
Section 965.

Section .968 SIGNATURE

ORIGIN: ACC Section .963 is derived from GCL Section 17, and
is new to Alaska law.

SUMMARY OF COVERAGE: This section specifies that a mark 1is a
signature when the signer cannot write and tne signer®s name
is written out by a witness who signs his own name.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain a provision anticipating the needs of citizens
who cannot wri te.

Section .970 RULES OF CONSTRUCTION AND INTERPRETATION

ORIGIN: ACC Section .970 1is derived from GCL Sections 5, 6,
7, 3, 113, 114, 113, 10, 11, 12, 13, 15, and 16 respectively,
and are all new to Alaska law.

SUMMARY OF COVERAGE: ACC Section _970 sets out basic rulzs
of construction to be applied to the ACC, to obviate the pos—
sibility of litigation on a variety of topics susceptible of
differing interpretations and to specify the handling of

financial accounting procedure. Of particular interest is
subsection (5) on financial accounting. The ACC has aban-
aoned the traditional <corporate accounting concepts of 'par
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value™, "stated capital™, "capital surplus”, and "earned

surplus.” These concepts have been replaced by the "retained
earnings™ and "ratio assets surplus™ tests found in ACC Sec—
tions .358 through 365. This new approach relies upon gener—

ally accepted accounting principles in use at the time of
performance of a financial accounting task.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con-—
tains no comparable specification of rules of construction
and interpretation.

Section .990 DEFINITIONS

ORIGIN: ACC Section .990 1is derived from existing Alaska
law, typically based upon a definition- from the MBCA Section
2, or the GCL. The Tfollowing chart indicates specific
sources:

NEW

AS10.05.825(18) enacted 1976
AS10.05.825(22) enacted 1980
GCL Section 151

GCL Section 152

GCL Section 153

AS 10.05.825(5)

AS 10.05.825(9)

GCL Section 155

10. AS 10.05.825(1)

11. GCL section 159

12. AS 10.05.825(19) enacted 1976
13. AS10.05.825(2)

14. AS10.05.825(17)

15. AS10.05.825(3)

16. GCL Section 164

17. GCL Section 166

18. GCL Section 169

19. AS 10.05.825(24) enacted 1980
20. AS 10.05.825(4)

21. GCL Section 115

22. GCL Section 172

?n AS 10.05.825(11)

24. GCL Section 173

25. GCL Section 174

O WO U1 hwN -

26. NEW
27. GCL Sec tion 175
28. NEW

29. AS 10.05.325(20) enacted 1976
30. GCL Section 176
31. GCL Section 178
32. GCL Section 179
33. GCL Sec tion 180
34. NEW replacing AS 10.05.825(14)
35. GCL Section 133
36. AS 10.05.825(8)



37. AS 10.05.825(6)
33. NEW

39. AS 10.05.825(7)
40. GCL Section 189
41. GCL Section 190
42. GCL Section 192
43. AS 09.63.040

44. GCL Section 194
45. GCL Section 195
46. NEW

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.40 contains a twenty-four 1item list of definitions.

Section..995 SHORT TITLE

ORIGIN: ACC Section .995 replacesAS 10.05.828.

SUMMARY OF COVERAGE: ihe title of the chapterregulating the
organization and operation of business corporations will be
changed from "Alaska Business Corporations Act" to "Alaska

Corporations Code", which will facilitate distinctions be —
tween the old and the new law.

COMPARISON WITH THE FINAL DRAFTOF THE RMBCA: RMBCASection
1.01 designates a generic short title.
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PART I1.

COMPARISON CHARTS
CROSS REFERENCING THE ALASKA CORPORATIONS CODE,
THE ALASKA BUSINESS CORPORATIONS ACT - AS 10.05, AND

THE 1984 REVISED MODEL BUSINESS CORPORATION ACT
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A section by sect ion comparison of the proposed Alaska
Corporations Code (ACC) with the Alaska Business Corporations Act
ABCA), AS 10.05 and the 1984 Reviseu Model Business Corporation
Act (RMBCA). N = No comparable provision.

ACC ABCA RMBCA
ARTICLE 1.
-@fg 003 3.01(a)
- 009 3.01(b)
.015 018 3.04
.020 N N
.025 N N
ARTICLE 2
1 o
- -024 4.02
1
: .030 4.02
.125 .033 4.03
130 .034 4.03
.135 .036 4.03
. 140 .039 4.03
.145 .042 4.03
.150 .045 5.03
.155 .791 N
.160 .048 N
.165 .051 02
170 .054 .. 03
.175 .057 04
ARTICLE 3
.205 .252 -
-208 .255 n
.210 .255 n
.213 .258 n
.215 .259 N
<213 .810 2.03
.220 .810 2.04
«223 .267 2.05
«225 N 2.05(2)
«223 .135 10.20
«23u .135 2.06
<233 .237 - .249
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. 305
.308
.310
.313
.315
.318
.320
.323
.325
.323
.330
.333
.335
.338
.340
. 343
. 345
.348
. 350
. 353
.355
.353
. 360
.—=363
. 365
. 368
.370
.373
.375
.378
. 380
. 383
.385
.388
.390

.405
.408
.410
.413
.415
.413
.420
.423
. 425

ARTICLE 4.

.060, .069
.063
.066
.069
.072
.075
.078
.084
N
.087
.090
.093
.096

.'1"6;3

.111
.114
117

120

1204(1), .012
.201
.207(4)
.207(3)

N

N
.204(5)

N

N
.207(5)

N

N
312 - .345
.103, .366

ARTICLE 5.

.138

.144

.141

.147 150
.153

. 159 168
. 156 .163
.807

171

116

6.01
2

.0
.03
.03
.03
.03
.03
.03
.01(d)
.20(a)
.20(c)
.20(d)
.21
.21
.21
.24
. 28
. 25
. 25

N

.04

40

40

40

40

N

N

23

40

OO DDOOHOOODOOOHO O™

o) OHoY OO

[oplep)

O)

8.33(b) (2)

N,
N

6.31
5.31
N

.05
.20
.25
. 22

.04

S UENIENIENEENIENIEN NI

.21 7.

.30, 7.

.01 7.02,
.07 7.05(c)

14,

31

7.

u3

.28



ACC ABCA RMBCA

-428 .129 6.30
-430 ,237 - .249 7.20, 16.01, 16.02, 1b.03
-433 N 16.20, 16.21
435 N 7.40
.438 125 6.22
ARTICLE 6.
«450 _174, .222, .219 8.01, 8.30
«453 .177, .180, .183 8.03, 8.04, 8.05
«455 .186 8.06
.458 N N
.460 N 8.08
.463 N 8.08
.465 .139 8.10
.468 .195 8.25
«470 193 8.22, 8.23
473 192 8.24
*475 199 8.20, 8.21
«478 N 8.31
«480 .216, .225 8.33
<483 .228, .231 8.40, 8.41, 8.42,
8.43, 8.44
.485 .213 8.32
.488 N N
<490 .010 8.51, 8.54, S.52,

8.53, "8.55, 8.56, S.57

ARTICLE 7.

.502 .270 , .273 ,° 10.01

504 .276 10.05, 10.02, 10.03

.506 .282, .279 . 10.04

.508 N 7.27

.510 .285 10.06

.512 .288 10.06

.514 .291 10.09

.516 .294 10.07

.518 .303 10.07

.520 .306 10.07

.522 N 10.08

.524 N 10.08

.526 N 10.08
ARTICLE 8.

*530 .375 11.01, 11.02
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ACC

.532
.534
.536
.538
.540
.542
.544
.546
.543
.550
.552
.554
.556
.558
.560
.562
.564
.566
.568
.570
.572
.574

.576
.578
.530
.582

.605
.608

.610
.613
.615
.613
.6 20
.623
.625
.628
.630
.633
.035
.638
.640
. 543
.64 5
.643

ARTICLE 9.

.465
.468,
.483
.492
.507
.486,

.411,

- .432
- .462

, -453

, .456
.462

, -474,
.474,

- .504

.414

- 477
.480,

.489(1)

.489(3)

.510
.513
.516
.540
N
.519
.519
.534
N
.576
.537,
.555,

- .543,

, -567
.546,
.553

113

.552

.549

RMBCA

11.01,

11.01,

11.01,

11.01,

11.01,
N

11.03,
N

11.

11
11

11.

11

13.

11.03(1)

11.05
11.05
11.04
11.04
11.04
11.06
11.07

12.01
12.02
12.02
12.02
13.02

13.20 --

13.25,
13-301

13
13

14.02, 14

14 .03
1

14.04
14.04
14.05
14.03(4)

N

N

N
14.30

N

14.20, 14
14.30, 14

14. 31
14.31(c)
14. 32
1-4.33

14.05, 14

02
.02
.02
02
.02

20(a)

13.24
.28
.31

.01

.21
.31

.06

2



.650

.653

.655
.658
.660
.663
.665
.663
.670
.673
.675
.678

.705
.708
.710
.713
.715
.718
.720
. 723
. 725
.728
.730
.733
.735
.738
. 740
.743
. 745
.748
.750
.753
.758
. 760
.763
.765
.768
.770
773
775
.778
. 730
.783
.785
. 783

.573,
.585
.579

.535
.583
.489(2),

N

.489,

ARTICLE 10.

.597
.687
.696
.690
.693
.600
.606
.607
.609
.612
.615
.618,
.624
.657
.603
.675
.678
.681
.684
.627
.633
.635
.639
.642
.645
.643
.651
.654
.660
.66 3
.666
.669
.672

.579,

.561

621

119

.582

.564,

14.31(c)

14.06, 14.07, 14.40,
14.33

N

N
14.05

N
14.05(a) (4)
14.05(a)(3), 14.40
14.05(a)

N
14.07(d) (2)
14.05(b)

15.01(a)
17.02
15.02(d)
15.04
15.02(e)
15.01(b)
15 .06
15.06
15.06
15.01(a)
15.01(b)
15 .01
15.05(a)
15 .04
15.05(b)
15 .30
15.31
15. 31
15 .31
15.07
15.08
15.08
15.10

=Z=So =Z==Z2=Z2

15. 20
15.20

15 .20
15 .20



ACC ABCA RMBCA

ARTICLE 11.
.305 .699 16.22
.308 .702 = 16.22
.311 .705 16.22
.813 .706 N
.815 771 N
.818 777 N
.820 .780 . N
.823 .783, .786, .777 N
.825 .786 1.29
.828 .708 1.22(a)
.830 .714 1.22(a)
.833 .750 1.22(a)
.335 .753 1.22(a)
.833 .756 1.22(a)
.340 .762 1.22(a)
.843 747 1.22(a)
.845 717 N
.848 .720 N
.850 .723 N
.853 .726 N
.855 .765 N
.858 .763 N
.860 .773 N
.863 .792 1,26
.865 .794 N
.868 .798 1.21
.870 .799 N
ARTICLE 12.
.905 N ' N
.910 .081, .258,, .283, 1.25
.303, .321, .339,
.357, .402, .468,
.483, .504, .513,
.621, .669
.915 .792 1.25, 1.
.920 N 1.24
.925 .795 1.27
.930 N 1.27
.935 .804 7.05(a)
ARTICLE 13

950 .313 1.30
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A section
Corporation
Corporations
Corporation

ABCA

.005
.003

.00

010
012
077
.024
.027
.030
.033
.034
.036
.039
.042
.,045
>048
.051
.054
.057
.060
.063
.066
.069
.072
.075
.078
.081
.084
.087
.090
.093
.096
102
.108
111
. 114

120

.123

Act (RMBCA).

N »

ACC

section comparison

(ABCA), AS 10.05,
(ACC) and the 1984

No comparable

ARTICLE 1,

.960
010
.490

.358
.015

110
120

.125
.130
.135
.140
.145
.150
.160
.165
.170
.175
.305
308
.310
.305,
.315
318
.320
.910
.323
.328
.330
.333
335
.338
.340
-390
.345
.348
.350
.353
.355

.313

22

t,

the

Alaska

RMBCA

.01(a)
.01(b)
.51, 8.54,
.53, 8.55,
.40

.04

.01

.02

.02

.02

.03

.03

.03

.03

.03

.03

N

.02

.03

.04

L

.03

.01, 6.03

.03

.03

.03

.25

.03

.20(a)
.20(c)

.20(d), (e)

21
21

21
iN

. 28

6.25

6. 25

N
6.04

ORARABRMDBDNDRAEADNDNWODDOO® W W

CDFDO')O)O‘)O)CDI—‘O)CDCDCDG’G)G)U‘IU‘IU‘I

(o3}

proposed
Revised Model
provision.

Business
Alaska
Business
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.270
.273
.276
.279
.282
.285
.288
.291
.294
.303
. 306
.312
.315
.318
.321
.324
.327
.330
.333
.336
.339
.342
.345
.357
.366

.375
.378
.381
.384
-390
.393
.396
.402
.405
.408
.411
.414
.417
.420
.423

ARTICLE 3.

.502

.502

.504, Sec. 6
.506, Sec.. 6
.506, Sec. 6
.510

.512, .910
.514

.516

.518, .910
c520

.388

.388

.388

.910, .388
.383

.388

.388

.388

.388

,910, .388
.388

.388

.910

.390

ARTICLE 4.

.530

.533
.534
.536

.546

.543
.550

.552, .910

.560
.562
.562
.562
.574
.574
.574, .578

124

RMBCA

10.01
10.01
10.05,
10.04
10.04
10.06
10.06,
10.09
10.07
10.07,
10.07
.31
.31
.31
.25,
.31
.31
.31
.31
.31
1.25,
6.31
6.31
1.25
N

(o3}

DO PO

11.01,

11.01,

11.01,

11.01,
N

10.02,

1.25

6.31

6.31

11.02
11.02
11.02
11.02

11.03(1)

11.05
11.05,
11.06
11.07
11.07
11.07
13.02
13.02
13.02,

1.25

13.25,

10.03

13.2s



ABCA

.426
.429
.432

.435
.438
.441
.444
.447
.450
.453
.456
.459
.462

.465
.468
474
477
.480
.483
.486
.489

.492
.495
.493
.501
.5U 4
. 507
.510
.513
.516
.519

.534
.537
.540
.543
.546
.549
.552
.555
.558
.561

ACC

.574 ,
.574 ,
.574

ARTICLE 5.

.56 6
.563
.570
.572
.574
.574
.574 ,
.574 ,
.574
.574 ,

ARTICLE 6.

.605
.603,
.605 ,
.605
.608
.608 ,
.615
.615,
.665
.610
.610
.610
.610
.610,
.613
.620
.623 ,
.625
.633 ,

.638
.645
.623
.623
.645
.645
.628
.648
.648
.665

.580
.582

.573
.580

.582

910
608

910

613

910

910

635

125

660

RMBCA

13.02,
13.02
13.02

12.01
12.02
12.02
12.02
13.02
13.02
13.02,
13.02,
13.02
13.02

14 02,
14 03,
14 02,
14, 02,
14, 03
14, 03,
14, 05
14. 03,

14.04
14 .04
14.04
14 .04
14.04,
14.04

1.25
N
14. 20
14. 30
14. 31
14. 33
14. 30
14. 30
14. 33
14. 33
14. 30
14 05,

i4. 05,

14.01
1.25

14.01
14.01

14 .0D

1.25

14 21
14 31

14 06
14 06

14.05(a) (4)

14.03

14.23

14 wy
14 07



.564 .660 14.05

567 .643 14.32

.570 .660 14.05

.573 .650 14.31(c)

.576 .643 14.32

.579 .650, .653 14.31(c), 14.06, 14.07,
14.40, 14.33

.582 .650 14.31(c)

.585 .650, .655 14.31(c)

.588 .658 N

.594 .678 14.05(b)

ARTICLE 7

.597 .705 15.01(a)

.600 .718 15.01(b)

.603 .740 15.05(b)

.606 .720 15.06

.607 .723 15.06

.609 .725 15.06

.612 .728 15.01(a)

.615 .730 15.01(b)

.618 .733 15.01

.621 .733, .910 15.01, 1.25

.624 .735 15.05(a)

.627 .753 15.07

.633 .758 15.08

.635 .760 15.08

.639 .763 15.10

.642 .765 N

.645 .768 N

.648 .770 N

.651 773 N

.654 .775 N

.657 -.738 15.04

. 660 .778 15.20

.663 .780 15.20

. 666 .783 N

.669 735, .910 15.20, 1.25

672 .788 15.20

.675 .743 15.30

678 .745 15.31

.681 .743 15.31

.684 .750 15.31

.637 .708 17.02

.690 .713 15 .04

.693 .715 15 .02(a)

.696 .710 15.02(d)
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RMBCA

ACC

ABCA

ARTICLE 8.
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A section by section comparison of the 1984 Revised Model
Business Corporation Act (RMBCA) with the proposed Alaska
Corporations Code (ACC) and the Alaska Business Corporation Act
(ABCA), AS 10.05. N = No comparable provision.

RMBCA ACC ABCA
CHAPTER 1.
1.01 995 .828
1.82 _965 .822
1.21 .868 .798
1.22 .828 , .830, .833, 708, .714, .747 ,
.835, .838, .840 , 753, .756 , .762 .
.843
1.24 .920 N
1.25 910, .915 .081, .258, .288,
.303, .321, .339,
357, .402, .468,
_483, .504, .513,
621, .669, .792
1.26 .863, .915 792
1.27 .925 , .930 795
1.29 825 .786
1. 30 .950 .813
1.40 990 .825
CHAPTER 2.
2.03 218 .810
2.04 220 . .810
2.05 223,  .225 267
2.06 .230 .135
CHAPTER 3.
3.01 .005, .010 .003, .009
3.04 015 018
CHAPTER 4.
4.01 .105 021
4-02 . 110, .115, .120 024, .027, .030
4 <03 125, .130 , .135, 033, .034, .036,
140, .145 039, .0*2
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.U2

.03
.04

.01
.02
.03

.04
.20
.21
.22
. 23
.24
. 25
.28
.30
.31
.40

.01
.02
.03
.04
.05
.07
.14
.20

.21
.22
.25
.27
.23
.30
.31
.40

CHAPTER 5.

.165

.150,
.175

CHAPTER 6.

.305,
.308
.310,
.318,
.355
.328,
.335,
.438
.373
.343
.348,
.345
.428
.385,
.358,
.365,

CHAPTER 7.

.405
.405
.405
.423
.410,
.408
.420
.413,

.420
.418
.415
.508
.420
.425
.425
.435

.170

.325

.313,
.320,

.330,
.338,

.350

.388
.360,
.375,

.315,
.323

.333
.340

.363 ,
.970

.408 , ".935

.430

130

.156
171
.171

.051
.045, .054
.057

.060, .069
.063

.066, .069,
.075, .078,
.123

.087, .090,
.096, .099,
.125

.204(5)

N

(114, 117
.111
.129
312 - .345
.204(1),
.207(3), (4)

.138
.138,
.138
.307
.141, 144,
.144
.156 - .168
.147, .150,
.237 - .249

.156
.159, .168
.153

.163

.loo

.072
.084

.093
.102

.012,



CHAPTER 8.
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CHAPTER 10.
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RMBCA

11.01
11.02
11.03
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ACC

CHAPTER 11.

.530, .532, .534,

.536 , .538, .540

.530, .532, .534,

.536 , .538, .540

544 , .548
.554, .556 , .558
550, .552
560
562

CHAPTER 12.

566

.568,.570, .572

CHAPTER 13.

574
544 575
576
576, 578,

570,

576
573
57
2
580

CHAPTER 14,

605
605
608, .618
610, .613
615, 648, _e60
665, .663, 670
673
8 0
933 o
633
633

132
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ABCA

.375, .373, .381,
.384
.375, .378, .381,
.384
.393

.396 , .402
.405
-408, .411, .414

©co U1

441, 444

A17 - 432
.4*] - 462

N

N

N

N

N
423 .45
420, .458
426, 456

465 , 474, 477
465 , 474, .AT7
468 , .474, .480
.483 , .489(3)

492 - .504, .507
.486 . .489 , .555
.558 , .561, .564,
570, .594

555 , .553 , .579
555, .558, .579
.519

.519

.519



ABCA
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PART 11

SOURCE CHART:
ORIGINS AND CORRESPONDING STATUTORY COVERAGE OF EACH SECTION
OF THE PROPOSED ALASKA CORPORATIONS CODE (ACC)
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-305
-.308
-310
.313
.315
.318
.320
.323
.325

XXX X X X X X X X X X X X X

X X X X X X X X

X X X X X X X X

X X X X X X X X X X

>

ARTICLE 3.

X X X X X X X

NAME AND SERVICE OF PROCESS

ORE

FORMATION OF CORPORATIONS

X

X DEL
i 1o

X DEL

X DEL

X

X

ARTICLE 4. CORPORATE FINANCE

X X X X X X X X
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ACC ABCA MBCA GCL NBCL OTHER RMBCA

.328
.330
.333
.335
.338
.340
.343
.345
.348
.350
.353
.355
.358
-360
.363
.365
.368
.370
.373 X X
.375 X

.378

XXX XX XX XXXX

XXX XX XXX XXX X
XX X X X X

T TTT X T TTTXXXXXX

T X X

.383
.385
.288
-390 X

XX X X X
XT

K ARTICLE 5. MEETINGS OF SHAREHOLDERS
-405 P
.408
-410
.413
-415
-418
.420
.423 X
.425 X
.428
-430 X
.433 X
.435 p p
.438 X X

X X X
XXX XX XXXpo X

T U T XT
[ ]
XTTDO TTT XXXXXD

ARTICLE 6. DIRECTORS AND OFFICERS

-450 X
.453 P
.455 X
.458
-460
.463
.465

© XT T TTO

X X X X
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ACC

-468
.470
473
475
.478
-480
.483
.485
.488
-490

.502
.504
.506
-508
.510
.512
.514
.518
.520
.522

.524
.526

-530
.532
.534
-536
.538

542

.546
.548
.550
.552
.554
.556
.558
.560
.562
.564
.566
.568
.570
.572
.574
.576

ABCA

XXX XXX Xxx

XX X X X X

x X

X X X

NBCL

OTHER

ARTICLE 8. ORGANIC CHANGE

XXX X X X

33 3 XX XX XX X ¢ X ne 5e X
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ACC ABCA MBCA GCL NBCL OTHER RMBCA

.578 X X
.580 X X p
.582

ARTICLE 9. DISSOLUTION

.605
.608
.610
.613
.615
.618
.620
.623
.625
.628
.630
.633
.635
.638
.640
.643 X
.645
.648
.650
.653
.655
.658
.660
.663
.665
.668
.670
.673
.675
.678

X X X X

X X X
X X X X X X
© XT T XT

X X
>
x X

>
XT

ORE

X X X

X©T X

XX XXX X X XXX X X X X

> X

ARTICLE 10. FOREIGN CORPORATIONS

.705
.708
.710
.713
.715
.718
.720
.723
.725
.728
.730
.733

XXX XXX XXXXXX
XXX XXX X XXXX
XXX XXX XXX XXX

11fl



ACC

.735
.738
.740
.743
.745
.748
.750
.753
.758
.760
.763
.765
.768
. 770
773
775
. 778
- 780
.783
.785
.788

.805
-808
.811
.813
.815
.818
.820
.823
.825
.828
.830
.833
.835
.838

.850
.853
.855
.858
.860
.863
.865
-868
.870

ABCA MBCA
X X
X X
X X
X X
X X
X X
X X
X X
X X
X X
X X
X
X {
X X
X X
X X
X X
X X
X e X
X X
X X

ARTICLE 11.

HKXXXXXXXXXXXXXXXXXX XXX XXX
XX XXX XXXXXXXXXXX XX XXX

ARTICLE 12.

GCL NBCL OTHER

REPORTS, FEES, AND PENALTIES

MISCELLANEOUS PROVISIONS

:

T XXX XX X0T X 1TX

XX ©T X

XT©

TCTTOTTTTTDO



ACC ABCL MBCA GCL NBCL OTHER RMBCA

.905 X

.910 P e X

.915 X X P

-920 X X

.925 P P P p

-930 X

.935 X X X

ARTICLE 13. GENERAL PROVISIONS

-950 X X - X

.953 X

-955 P P X

.958 X

.960 X

.963 X X

-965 X X P X

.968 X

.970 X P

.990 P P P P

-995 P p
"X'" 1ndicates the presence of identical or functionally

identical statutory language.

"P" iIndicates the presence of partial congruence between the ACC
and the source <code or the RMBCA. The ™origin" and
"comparison™ discussion for each section of the ACC should
be consulted in order to determine the differences.

ACC: CSSB 246/HB 343, The Alaska Corporations Code

ABCA: AS 10.05, The Alaska Business Corporations Act

MBCA: Model Business Corporations Act

GCL: California General Corporations Law

NBCL: New York Business Corporations Law

RMBCA: ABA- wB4—*Final Draft of the Revised Model 3usiness
Corporation. Act
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HOUSE AND SENATE JOINT
JOURNAL SUPPLEMENT

Hay 15. 1987 No. 9

April 10, 1987

Bill on the Alaska Corporations Code
HB 322/SB 306

"An Act revising the corporations code; amending Alaska
Rules of Civil Procedure 4, 10, 11, 19, 20, 23.1, 24, 65,
73, and 82, Alaska Rules of Appellate Procedure 204 and 609,

and Alaska Rule of Evidence 803(8); and providing for an
effective date.”

Identical text in both bills

Letter to Senator Bettye Fahrenkamp: Pages 1 -9

Sectional Analysis: Pages 1 - 203





