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O r i g i n a l  s p o n s o r :  U lm e r

IN  THE HOUSE BY THE JU D IC IA RY  COMMITTEE
SENATE CS FOR CS FOR HOUSE B I L L  NO. 2 6 6  ( J u d i c i a r y )

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S ECOND SESSI ON

A  BILL

F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  r e c o r d i n g  o f  d o c u m e n t s . "
BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  LEG ISLAT IVE  F IND INGS .  The  l e g i s l a t u r e  f i n d s  t h a t  t h e
( 1 )  r e c o r d i n g  o f  l e g a l  d o c um en t s  o f  t h e  k i n d  c u s t o m a r i l y  r e ­

c o r d e d  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  i s  an  e s s e n t i a l  s t a t e  f u n c t i o n ;
( 2 )  t im e  and  p l a c e  o f  t h e  r e c o r d i n g  o f  a d o cum en t  c a n  be  m o r e

i m p o r t a n t  t h a n  t h e  u n d e r l y i n g  l e g a l  s u f f i c i e n c y  o f  t h e  d o c um en t ;
( 3 )  r e c o r d i n g  o f f i c e s  e x i s t  p r i m a r i l y  f o r  t h e  b e n e f i t  and  c o n v e ­

n i e n c e  o f  t h e  g e n e r a l  p u b l i c ;
( 4 )  b u s i n e s s  c om m un i t y ,  c o m m e r c i a l  i n s t i t u t i o n s  i n c l u d i n g  b a n k s ,  

and  p r i v a t e  i n d i v i d u a l s  c a n n o t  f u n c t i o n  e f f e c t i v e l y  w i t h o u t  t h e  p u b l i c
n o t i c e  p r o t e c t i o n  a f f o r d e d  b y  r e c o r d i n g  t h e i r  d o c u m e n t s ;  and

( 5 )  p o l i c y  o f  t h e  s t a t e  i s  t o  m a i n t a i n  a c o n v e n i e n t  means o f
r e g u l a r l y  r e c o r d i n g  l e g a l  d o c um en t s  r e l a t i n g  t o  p r o p e r t y  a n d  o b t a i n i n g  
i n f o r m a t i o n  c o n c e r n i n g  e x i s t i n g  r e c o r d e d  d o c u m e n t s .

*  S e c .  2 .  AS 3 4 . 1 5  i s  amended b y  a d d i n g  a new s e c t i o n  t o  r e a d :
S e c .  3 4 . 1 5 . 3 4 3 .  RECORDING C R IT E R IA .  When d e t e r m i n i n g  w h e t h e r  a

d ocum en t  may be  r e c o r d e d ,  t h e  r e c o r d e r
( 1 )  may n o t  c o n s i d e r  w h e t h e r  t h e  c o n t e n t s  o f  t h e  d ocum en t  

a r e  l e g a l l y  s u f f i c i e n t  t o  a c h i e v e  t h e  p u r p o s e s  o f  t h e  d o c um en t ;
( 2 )  may n o t  r e j e c t  a d o cum en t  b e c a u s e  t h e  d ocum en t

(A )  d o e s  n o t  s a t i s f y  t h e  c u r r e n t  r e q u i r e m e n t s  f o r
r e c o r d i n g ,  i f  t h e  d o cum en t  s a t i s f i e d  t h e  r e q u i r e m e n t s  f o r  r e c o r d ­
i n g  t h a t  e x i s t e d  a t  t h e  t im e  t h e  d o cum en t  was e x e c u t e d ;
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( B )  s e r v e s  m o r e  t h a n  o n e  p u r p o s e ;
(C )  d o e s  n o t  s t a t e  t h e  name o f  t h e  r e c o r d i n g  d i s t r i c t ,  

i f  t h e  name i s  g i v e n  t o  t h e  r e c o r d e r  a t  t h e  t im e  t h e  d o cum en t  i s  
o f f e r e d  f o r  r e c o r d i n g ,  o r  i f  t h e  name i s  c o n t a i n e d  i n  a c o v e r  
l e t t e r  a c c o m p a n y i n g  t h e  d o c u m en t ;

(D )  r e f e r e n c e s  an  a t t a c h e d  e x h i b i t  t h a t  i s  n o t  l a ­
b e l l e d ;

( E )  i s  a c e r t i f i e d  c o p y  o f  an  o f f i c i a l  d o cum en t  t h a t  
c r e a t e s  an  i n t e r e s t  i n  r e a l  p r o p e r t y  and  t h a t  i s  f r o m  a g o v e r n ­
m e n t a l  o f f i c e  i n  t h i s  o r  a n o t h e r  s t a t e ;  o r

( 3 )  may n o t  r e q u i r e  t h a t  a d o cum en t  t h a t  s e r v e s  m o r e  t h a n  
on e  p u r p o s e  b e  r e c o r d e d  s e p a r a t e l y  f o r  e a c h  o f  t h e  p u r p o s e s ;  t h i s  
p a r a g r a p h  d o e s  n o t  p r e v e n t  t h e  m u l t i p l e  r e c o r d i n g  o f  t h e  d o cum en t  i f  I 
t h e  p e r s o n  o f f e r i n g  t h e  d o cum en t  r e q u e s t s  t h a t  t h e  d o cum en t  b e  r e ­
c o r d e d  f o r  m o r e  t h a n  o n e  o f  i t s  p u r p o s e s .

* S e c .  3 .  AS 4 4 . 3 7 . 0 2 5 ( a )  i s  amended  t o  r e a d :
( a )  The D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s  s h a l l  a d o p t  r e g u l a t i o n s  

[ , ]  e s t a b l i s h i n g ,  m o d i f y i n g ,  o r  d i s c o n t i n u i n g  r e c o r d i n g  d i s t r i c t s  o r  
p r e c i n c t s  and  p r e s c r i b i n g  t h e  r e c o r d s  t o  b e  m a i n t a i n e d  and  t h e  i n s t r u ­
m e n t s  t o  b e  r e c o r d e d .  A r e g u l a t i o n  may n o t  im p o s e  a r e s t r i c t i o n  on  
d ocum en t  r e c o r d i n g  u n l e s s  t h e  r e s t r i c t i o n  i s  r e q u i r e d  b y  s t a t u t e  o r  
f u r t h e r s  a l e g i t i m a t e  a d m i n i s t r a t i v e  n e e d  o f  t h e  r e c o r d e r ;  a " l e g i t i ­
m a t e  a d m i n i s t r a t i v e  n eed *1 i n c l u d e s  e n s u r i n g  t h e  l e g i b i l i t y  o f  t h e  
d o c um en t s  and  i d e n t i f y i n g  t h e  p a r t i e s ,  t h e  c a p a c i t y  o f  e a c h  p a r t y ,  and  
t h e  a f f e c t e d  p r o p e r t y .

SCS CSHB 2 6 6 (Jud) -2-



3111 "C” STREET, SUITE 455 
ANCHORAGE. ALASKA 99503 

(907) 561-7628

A L A S K A  S T A T E  H O U S E CO-CHAIR
HEALTH. EDUCATION & SOCIAL SERVICESOFFICE OF MAJORITY WHIP

WHILE IN SESSION 
P.O. BOX V 

JUNEAU. ALASKA 99811 
(907) 465-3704

LABOR & COMMERCE 
SUBCOMMITTEE ON FOREIGN TRADE

REPRESENTATIVE JOHNNY ELLIS

M E M O R A N D U M

TO T h e  H o n o r a b l e  J a l m a r  K e r t u l l a  
Chair, S e n a t e  J u d i c i a r y  C o m m i t t e e

MAY 2 Wb8

F R O M Rep. J o h n n y  Elli

RE H B  491; "Statu t o r y  F o r m  P o w e r  of A t t o rney"

DATE M a y  2, 1988

I r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  s c h e d u l e  a h e a r i n g  on H B  491 
as soon as possible.

T h i s  bil l c r eates a p o w e r  of a t t o r n e y  f o r m  and sets into
i. atute t h e  d e s c r i p t i o n  of powers authorized. M y  s taff  
d e v e l o p e d  t h e  l e g i s l a t i o n  w i t h  the a s s i s t a n c e  of the 
O l d e r  A l a s k a n s  Commission, the p r o b a t e  s e c t i o n  of the A l a s k a  
Bar Asso ciation, and A l a s k a  Legal Services.

T h e  n e e d  for this l e g i s l a t i o n  is b a s e d  u p o n  p r o b l e m s  
a s s o c i a t e d  w i t h  t h e  b r o a d n e s s  of A l a s k a ' s  e x i s t i n g  p o w e r  of 
a t t o r n e y  statutes. B e cause the e x i s t i n g  s t at ute is so broad, 
p o w e r s  of a t t o r n e y  d r a f t e d  by its a u t h o r i t y  l a c k  uniformity. 
T h i s  is c o n f u s i n g  to t h e  p e o p l e  w h o  n e e d  a p o w e r  of a t t o r n e y  
and to t h e  t h i r d  p a r t y  w h o  is s u p posed to h o n o r  the power.

A  c r i t i c a l  s e c o n d a r y  n e e d  for this l e g i s l a t i o n  is b a s e d  u p o n  
t h e  n e c e s s i t y  of an increa s i n g  n u m b e r  of A l a s k a n  S e n i o r s  to 
d e s i g n a t e  in a d v a n c e  t h e  p e o p l e  t h e y  w i s h  to m a n a g e  t h e i r  
a f fai rs s h o u l d  a t e m p o r a r y  or p e r m a n e n t  d i s a b i l i t y  occur.
The: form c r e a t e d  b y  this  statute c o n tains a c h e c k  off s e c t i o n  
for d e s i g n a t i n g  the e f f ectiveness  of t h e  p o w e r  in case of 
i n c a p a c i t a t i o n .

I h a v e  e n c l o s e d  some b a c k  u p  for y o u r  c o n v e n i e n c e  and w o u l d  be 
m o r e  t h a n  h a p p y  to s u pp ly m o r e  i n f o r m a t i o n  at y o u r  request.

T h a n k  y o u  for c o n s i d e r i n g  this request.

en c l o s u r e s



S
E
N
I
O
R
 
V
O
I
C
E
:
 
M
A
Y
 
1
9
8
8

 
----

----
----

----
----

----
----

----
----

----
----

----
----

----
1 

J
U

N
E

A
U

 R
E

P
O

R
T

 
----

----
----

----
----

----
----

----
----

-- 
—

P
o
w
e
r
 o
f 
at

to
rn

ey
 b
il
l:
 ‘
Se
ni
or
-f
ri
en
dl
y’

by
 R

eb
ec

ca
 G

oo
dm

an
A 

"m
uc

h 
im

pr
ov

ed
” d

ur
ab

le 
po

we
r 

of
 a

tto
rn

ey
 b

ill
 —

 C
S 

HI
M

91
 —

 e
m

er
ge

d 
fro

m
 t

he
 

Ho
us

e 
He

alt
h,

 E
du

ca
tio

n 
an

d 
So

ci
al 

Se
rv

ic
es

 c
om

m
itt

ee
 in

 
lat

e A
pr

il 
fo

llo
w

in
g 

so
m

e t
ec

h­
ni

ca
l 

ch
an

ge
s 

su
gg

es
te

d 
by

 
th

e 
Ol

de
r 

Al
as

ka
ns

 C
om

m
is­

sio
n 

an
d 

se
ve

ra
l h

ea
lth

/ l
eg

al 
sp

ec
ia

lis
ts

.
At

 S
en

io
r 

Vo
ice

 p
re

ss
 t

im
e 

th
e b

ill
 a

lso
 h

ad
 p

as
se

d 
Ho

us
e 

Ju
di

ci
ar

y 
an

d 
wa

s p
ois

ed
 fo

ra
 

Ho
us

e 
flo

ur
 v

ot
e 

Ap
ril

 2
6 

or
27

. Th
e 

bi
ll, 

co
-sp

on
so

re
d 

by
 

Re
ps

. 
Jo

hn
ny

 
E

lli
s 

(D
- 

An
ch

or
ag

e)
 a

nd
 M

ax
 G

ru
en

- 
be

rg
 (

D-
A

nc
ho

ra
ge

), 
w

ou
ld

 
cla

rif
y 

ex
ist

in
g 

st
at

ut
es

 a
nd

 
pr

ov
id

e 
an

 a
pp

ro
ve

d 
fo

rm
 fo

r 
co

ns
um

er
s 

to 
us

e 
in

 d
ra

w
in

g

up
 

a 
du

ra
bl

e 
po

w
er

 
of

 
at

to
rn

ey
.

A 
du

ra
bl

e 
po

we
r u

f a
tto

rn
ey

 
pe

rm
its

 a
n 

in
di

vi
du

al 
to 

gn
 n 

an
ot

he
r i

nd
iv

id
ua

l t
he

 au
th

or
­

ity
 to

 ac
t o

n 
th

ei
r b

eh
al

f to
 do

a 
va

rie
ty

 
of

 
ev

er
yd

ay
 

leg
al 

m
at

te
rs.

Un
lik

e 
th

e 
sim

pl
e 

po
we

r o
f 

at
to

rn
ey

 w
hi

ch
 b

ec
om

es
 in

ef
­

fec
tiv

e 
up

on
 in

ca
pa

ci
ta

tio
n 

of
 

th
e 

in
di

vi
du

al,
 a

 "
du

ra
bl

e”
 

po
we

r 
of

 a
tto

rn
ey

 
be

co
m

es
 

eff
ec

tiv
e e

ith
er

 at
 th

e s
ta

rt 
of

 a 
di

sa
bi

lit
y 

of
 th

e i
nd

iv
id

ua
l, 

or
 

it 
st

ar
ts

 p
rio

r t
o 

th
e d

isa
bi

lit
y 

an
d 

re
m

ai
ns

 in
 e

ffe
ct

 th
ro

ug
h­

ou
t i

t.
"T

hi
s 

bi
ll 

is 
m

uc
h 

im
pr

ov
­

ed
,” 

El
lis

 
to

ld
 

co
m

m
itt

ee
 

m
em

be
rs.

 "
It 

cle
ar

s 
up

 l
an

­
gu

ag
e 

in
 

ke
y 

se
ct

ion
s 

an
d 

ad
dr

es
se

s c
on

ce
rn

s w
ith

 re
fe

r­
en

ce
 t

o 
se

ni
or

s’ 
be

ne
fit

s 
an

d

wi
th

 re
fe

re
nc

e 
to 

th
e 

ex
ist

in
g 

Li
vi

ng
 W

ill
 s

ta
tu

te
s."

El
lis

 s
ai

d 
th

e 
bi

ll 
sh

or
te

ns
 

th
e 

tim
e 

re
qu

ire
d 

an
d 

re
du

ce
s 

th
e 

ex
pe

ns
es

 in
vo

lve
d 

in
 p

ut
-

A
 
d
u
r
a
b
l
e
 
p
o
w
e
r
 

o
f
 a

t
t
o
r
n
e
y
 
p
e
r
­

m
i
t
s
 
a
n
 
i
n
d
i
v
i
d
u
a
l
 

t
o
 
g
i
v
e
 
a
n
o
t
h
e
r
 

i
n
d
i
v
i
d
u
a
l
 
t
h
e
 

a
u
t
h
o
r
i
t
y
 t

o
 
a
c
t
 
o
n
 

t
h
e
i
r
 b

e
h
a
l
f
 t

o
 
d
o
 

a
 v

a
r
i
e
t
y
 
o
f
 e

v
e
r
y
­

d
a
y
 
l
e
g
a
l
 
m
a
t
t
e
r
s
.

tin
g 

a 
po

we
r o

f a
tto

rn
ey

 in
to

 
pla

ce
.

Co
nn

ie
 Si

pe
, e

xe
cu

tiv
e d

ire
c­

to
r o

f th
e O

ld
er

 A
las

ka
ns

 C
om

­
m

is
si

on
, 

to
ld

 
la

w
m

ak
er

s, 
"w

e’r
e 

ve
ry

 s
up

po
rti

ve
 o

f t
hi

s 
bi

ll." Th
e 

ne
w 

st
re

am
lin

ed
 f

or
m

 
in

 th
e m

ea
su

re
 w

ou
ld 

m
ak

e t
he

 
cr

ea
tio

n 
of

 a 
po

we
r o

f a
tto

rn
ey

 
m

or
e u

nd
er

st
an

da
bl

e t
o c

on
su

­
m

er
s, 

ye
t n

ot
 a

ffe
ct

 th
ei

r l
eg

al 
rig

ht
s 

in
 a

ny
 w

ay
, S

ip
e 

sa
id

.
A 

re
ce

nt
 w

or
ks

ho
p 

on
 gu

ar
d­

ia
ns

hi
p 

iss
ue

s 
illu

st
ra

te
d 

th
e 

ne
ed

 f
or

 c
lea

re
r 

sta
tu

te
s 

on
 

po
we

rs 
of

 at
to

rn
ey

, s
he

 ad
de

d.
M

os
t 

of
 

th
e 

ne
ar

ly 
10

0

C
o
m
e
 C
el
eb
ra
te
!

OP
AG

’s 
20

th
 

bi
rth

da
y

na
rl
w 
Is
 n
la
nn
nr
l 

'■
*

he
al

th
/ 

leg
al 

sp
ec

ia
lis

ts
 w

ho
 

at
te

nd
ed

 th
e A

nc
ho

ra
ge

 w
or

k­
sh

op
 a

gr
ee

d 
du

ra
bl

e 
po

we
r o

f 
at

to
rn

ey
 c

ou
ld 

he
lp 

se
ni

or
s 

av
oi

d 
w

as
tin

g 
th

ei
r t

im
e 

an
d 

m
on

ey
 in

 p
lan

ni
ng

 “
ad

va
nc

e 
di

re
ct

iv
es

," 
or

 m
ea

su
re

s 
th

at
 

sp
el

l 
ou

t 
an

 
in

di
vi

du
al

’s 
w

is
he

s 
in

 
th

e 
ev

en
t 

of
 

in
ca

pa
ci

ta
tio

n.
M

os
t 

he
alt

h 
ca

re
 p

ro
vi

de
rs

 
st

ro
ng

ly 
su

pp
or

t 
th

is 
leg

isl
a­

tio
n 

as
 a

 m
ea

ns
 to

 a
vo

id
 th

e 
tu

rm
oi

l 
of

 
co

ur
t-a

pp
oi

nt
ed

 
gu

ar
di

an
sh

ip
s, 

Si
pe

 sa
id

.
Re

p. 
Bi

ll 
Hu

ds
on

 (R
-J

un
ea

u)
 

sa
id

 h
e 

co
uld

 s
ee

 t
he

 l
og

ic 
be

hi
nd

 th
e 

bi
ll.

"H
av

in
g 

a 
m

ot
he

r-i
n-

law
 

wh
o 

is 
no

w 
wi

do
we

d 
an

d 
75

 
ye

ar
s 

old
, I

 c
an

 re
al

ly
 se

e 
th

e

ne
ed

 to
 ha

ve
 th

es
e f

or
m

s a
va

il­
ab

le 
an

d 
in

 t
er

m
s 

pe
op

le 
ca

n 
un

de
rs

ta
nd

.
“I

t o
ee

ms
 a

 g
oo

d 
id

ea
 to

 d
is­

tri
bu

te
 

th
is

 
in

fo
rm

at
io

n 
ar

ou
nd

 t
o 

th
e 

va
rio

us
 s

en
io

r 
ce

nt
er

s 
so

 se
ni

or
s 

co
uld

 m
ak

e 
th

es
e 

ch
oi

ce
s,

” 
H

ud
so

n 
su

gg
es

te
d.

Th
e 

am
en

de
d 

ve
rs

io
n 

of
 th

e 
bi

ll 
is 

no
w 

in
 H

ou
se

 Ju
di

ci
ar

y.
 

Ai
de

s 
to

 E
lli

s 
sa

id
 a

lth
ou

gh
 

"M
m

e’s
 r

un
ni

ng
 o

ut
" 

fo
r 

th
e 

bi
ll 

th
is 

se
ss

ion
, t

he
 "g

ro
un

d­
wo

rk
 fo

r a
 go

od
 pi

ec
e o

f le
gi

sla
­

tio
n”

 h
ad

 b
ee

n 
es

ta
bl

ish
ed

 fo
r 

in
tro

du
ct

io
n 

in
 a

 n
ew

 le
gi

sla
­

tiv
e 

se
ss

ion
.

"I
f i

t d
oe

sn
’t 

pa
ss

 th
is 

tim
e 

ar
ou

nd
, i

t d
oe

sn
’t 

m
ea

n 
we

’ve
 

los
t t

he
 is

su
e,”

 on
e a

id
e n

ot
ed

.

A
L
A
S
K
A
 
L
E
C
A
L
 
S
E
R
V
I
C
E
S
 
C
O
R
P
O
R
A
T
I
O
N

L
e
g
a
l
 
s
e
r
v
i
c
e
s
 
f
o
r
 
s
e
n
i
o
r
s

(
6
0
 a

n
d
 o
l
d
e
r
)

As
sis

tan
ce

 av
ail

ab
le 

wi
th

•
 
h
o
u
s
i
n
g
 

•
 
g
o
v
e
r
n
m
e
n
t
 b
e
n
e
f
i
t
s

•
 
h
e
a
l
t
h
c
a
r
e
 

•
w
i
l
l
s

«
 
o
t
h
e
r
 l

e
g
a
l
p
r
o
b
l
e
m
s

Th
is 

OA
C 

- f
un

de
d 

se
rvi

ce
 is

 av
ail

ab
le 

in:

 
1 

S
E

N
IO

R
 

B
IL

L
 D

IG
E

S
T

 |
----

----
----

----
----

-

S
C
S
C
S
 H

B
 3
6
 —

 G
r
u
s
s
e
n
d
o
r
f
 (
D-

S
i
t
k
a
)
.
C
a
r
 

i
n
s
u
r
a
n
c
e
 r
a
t
e
 b
r
e
a
k
 f
or
 s
en
io
rs
.

A
llo

w
s 

re
du

ce
d 

au
to

 in
su

ra
nc

e 
ra

te
s 

fo
r p

er
so

ns
 

55
 a

nd
 o

lde
r w

ho
 u

nd
er

go
 a

pp
ro

ve
d 

dr
ive

r t
ra

in
­

in
g 

co
ur

se
s. 

G
ov

er
no

r s
ig

ne
d 

in
to

 la
w 

M
ar

ch
 1

98
8. 

Ch
ap

te
r 9

 S
LA

 8
8.

H
B
 
1
5
9
 
—
 
G
o
v
e
r
n
o
r
 
b
y
 
R
e
q
u
e
s
t
.
 
I
n
c
o
m
e
-
 

b
a
s
e
d
 s
e
n
i
o
r
 p
r
o
p
e
r
t
y
 t
a
x
 e
x
e
m
p
t
i
o
n
.

W
ou

ld 
tie

 se
ni

or
 h

om
eo

wn
er

s’ 
an

d 
di

sa
bl

ed
 v

et
e­

ra
ns

’ p
ro

pe
rty

 ta
x 

ex
em

pt
io

ns
 to

 in
co

m
e 

lev
el 

on
 

sli
di

ng
-s

ca
le 

ba
sis

. 
Bi

ll 
“s

he
lve

d”
 F

eb
ru

ar
y 

10
, 

19
88

, b
y 

H
ou

se
 C

om
m

un
ity

 a
nd

 R
eg

io
na

l A
ffa

irs
 

Co
m

m
itt

ee
.

S
S
H
B
 
3
4
6
 —

 A
d
a
m
s
 (
D
-
K
o
t
z
e
b
u
e
)
.
 F

i
s
h
i
n
g
 

a
r
e
a
s
 f
or
 s
en
io
rs
.

W
ou

ld 
au

th
or

ize
 B

oa
rd

 o
f F

ish
er

ie
s 

to
 e

sta
bl

ish



S
E
N
I
O
R
 
V
O
I
C
E
:
 
A
P
R
I
L
,
 

1
9
8
8

----
----

----
----

----
----

----
----

----
----

----
----

----
----

----
----

-1 
J

U
N

E
A

U
 

R
E

P
O

R
T

 
I—

--
----

----
----

----
----

----
----

----
----

----
----

----
--

Bi
ll
 r
ed
ef
in
es
 p

o
w
e
r
 o
f 
a
t
t
o
r
n
e
y
 l
a
w
s

by
 R

eb
ec

ca
 G

oo
dm

an
 

W
he

n 
Lo

ui
se

 
Bl

ac
k’s

 
80

- 
ye

ar
ol

d 
m

ot
he

r 
ha

d 
a 

m
as

­
siv

e, 
de

bi
lit

at
in

g 
st

ro
ke

 
in

 
An

ch
or

ag
e 

la
st

 y
ea

r, 
th

e 
las

t 
th

in
g 

Bl
ac

k 
ex

pe
ct

ed
 s

he
’d 

ha
ve

 to
 d

o 
wa

s 
go

 to
 c

ou
rt 

to 
ga

in
 f

in
an

ci
al

 c
on

tro
l o

f h
er

 
m

ot
he

r’s
 a

ss
et

s 
ju

st
 s

o 
sh

e 
co

ul
d 

pa
y 

fo
r 

he
r 

m
ot

he
r’s

 
ex

pe
ns

ive
 an

d 
ne

ce
ss

ar
y n

ur
s­

in
g 

ce
re

.
Th

e 
pr

oc
es

s w
as

 n
ot

 si
m

ple
. 

Bl
ac

k 
sa

id
 s

he
 s

pe
nt

 “
se

v­
er

al
 e

xh
au

st
in

g 
we

ek
s”

 a
nd

 
“s

ev
er

al 
th

ou
sa

nd
 d

ol
la

rs
 o

n 
at

to
rn

ey
 a

nd
 c

ou
rt 

fee
s”

 t
ry

­
in

g 
to

 a
rra

ng
e 

to
 h

av
e 

he
rs

elf
 

ap
po

in
te

d 
co

ns
er

va
to

r o
f h

er
 

m
ot

he
r’s

 a
ss

et
s.

"M
ot

he
r 

do
es

 h
av

e 
a 

w
ill 

an
d 

I f
ig

ur
ed

 th
at

 w
ou

ld 
ta

ke
 

ca
ro

 o
f 

al
l 

th
e 

leg
al 

de
ta

ils
 

we
’d 

ev
er

 r
un

 i
nt

o,
" 

Bl
ac

k 
sa

id
. “

I 
ne

ve
r d

re
am

ed
 s

he
’d 

en
d 

up
 li

ke
 th

is 
un

ab
le 

to
 ru

n 
he

r o
wn

 a
ffa

irs
.”

If
 B

ia
ck

 an
d 

he
r m

ot
he

r h
ad

 
kn

ow
n 

ab
ou

t 
a 

leg
al 

de
vic

e

kn
ow

n 
as

 u
 d

ur
ab

le 
po

we
r o

f 
at

to
rn

ey
, 

th
ey

 
m

ig
ht

 h
av

e 
be

en
 a

bl
e 

to
 s

av
e 

th
em

se
lve

s 
so

m
e 

ex
pe

ns
e 

an
d 

de
lay

.*-
A 

du
ra

bl
e 

po
we

r o
f a

tto
rn

ey
 

sh
ou

ld
 n

ot
 b

e c
on

fu
se

d 
wi

th
 a

 
ge

ne
ra

l, 
no

nd
ur

ab
le 

po
we

r o
f 

at
to

rn
ey

.
A 

ge
ne

ra
l, 

no
nd

ur
ab

le
 

po
we

r o
f a

tto
rn

ey
 p

er
m

its
 a

n 
in

di
vi

du
al 

(su
ch

 
as

 B
la

ck
’s 

m
ot

he
r) 

to
 gi

ve
 an

ot
he

r p
er

so
n 

(su
ch

 a
s 

Bl
ac

k)
 th

e 
au

th
or

ity
 

to
 a

ct
 o

n 
th

ei
r 

be
ha

lf 
to

 d
o 

th
in

gs
 su

ch
 as

 re
ce

ive
 an

d d
ep

­
os

it 
as

se
ts;

 
sig

n 
co

nt
ra

ct
s; 

sp
en

d 
in

co
m

e f
ro

m
 tr

us
ts

; a
nd

 
ac

t o
n 

a 
va

rie
ty

 o
f e

ve
ry

da
y 

leg
al 

m
at

te
rs.

Th
is 

ki
nd

 o
f p

ow
er

 o
f a

tto
r­

ne
y 

is 
lim

ite
d 

be
ca

us
e 

it’
s 

eff
ec

tiv
e 

on
ly

 a
s 

lon
g 

as
 t

he
 

pe
rs

on
 w

ho
 g

av
e 

th
e 

po
we

r o
f 

at
to

rn
ey

, 
th

e 
“p

rin
ci

pa
l,”

 
re

m
ai

ns
 m

en
ta

lly
 c

om
pe

te
nt

.
Fo

r 
Bl

ac
k’s

 
m

ot
he

r, 
di

s­
ab

led
 b

y 
st

ro
ke

, 
a 

ge
ne

ra
l, 

no
nd

ur
ab

le 
po

we
r o

f a
tto

rn
ey

 
wo

uld
 h

av
e b

ec
om

e i
ne

ffe
ct

iv
e

ju
st

 a
t t

he
 m

om
en

t w
he

n 
sh

e 
m

os
t n

ee
de

d 
so

m
eo

ne
 su

ch
 a

s 
he

r 
da

ug
ht

er
 t

o 
ac

t 
in

 h
er

 
be

ha
lf.

A 
du

ra
bl

e 
po

we
r o

f a
tto

rn
ey

 
go

es
 b

ey
on

d 
a 

ge
ne

ra
l p

ow
er

‘M
o
t
h
e
r
 d

o
e
s
 
h
a
v
e
 

a
 w
il
l 

a
n
d
 
I 
f
i
g
u
r
e
d
 

t
h
a
t
 w

o
u
l
d
 
t
a
k
e
 

c
a
r
e
 o

f
 a
ll
 
t
h
e
 

l
e
g
a
l
 
d
e
t
a
i
l
s
 
.
.
.
 
1 

n
e
v
e
r
 d

r
e
a
m
e
d
 

s
h
e
’d
 
e
n
d
 
u
p
 
li
ke
 

t
h
i
s
 
u
n
a
b
l
e
 t

o
 
r
u
n
 

h
e
r
 o

w
n
 
af

fa
i
r
s
.
’

-L
ou

is
e 

Bl
ac

k

of
 a

tto
rn

ey
 in

 th
at

 it
 b

ec
om

es
 

eff
ec

tiv
e 

ei
th

er
 a

t t
he

 s
ta

rt 
of

 
th

e 
di

sa
bi

lit
y 

of
 th

e 
“p

rin
ci

­
pa

l,”
. o

r 
it 

st
ar

ts
 p

rio
r t

o 
th

e 
di

sa
bi

lit
y 

an
d 

re
m

ai
ns

 
in

 
eff

ec
t t

hr
ou

gh
ou

t i
t.

Du
ra

bl
e 

po
we

r 
of

 a
tto

rn
ey

 
au

th
or

iza
tio

ns
 c

an
 s

av
e 

tim
e, 

m
on

ey
 a

nd
 f

ru
st

ra
tio

ns
. 

So
 

w
hy

 d
on

’t 
m

or
e A

las
ka

ns
 ta

ke
 

- 
ad

va
nt

ag
e 

of
 th

em
?

Th
e 

pr
ob

lem
, 

sa
id

 
Re

p.
 

Jo
hn

ny
 E

lli
s 

(D
-A

nc
ho

ra
ge

),

is
 

in
 

A
la

sk
a’

s 
ex

is
tin

g 
st

at
ut

es
.

“T
he

 f
irs

t 
co

nc
er

n 
is 

th
e 

va
gu

en
es

s 
of

 th
e 

ex
ist

in
g 

st
a­

tu
te

s. 
Be

ca
us

e t
he

 ex
ist

in
g s

ta
­

tu
te

 do
es

 n
ot

 ex
pl

ic
ity

 de
sc

rib
e 

th
e p

ow
er

s w
hi

ch
 th

e p
rin

ci
pa

l 
m

ay
 d

ele
ga

te
, 

m
an

y 
in

st
itu

­
tio

ns
 (

su
ch

 a
s 

ba
nk

s, 
he

alt
h 

fa
ci

lit
ie

s, 
et

c.)
 d

o 
no

t 
ho

no
r 

po
we

rs 
of

 a
tto

rn
ey

 d
ra

fte
d 

un
de

r t
he

 st
at

ut
e,”

 E
lli

s 
sa

id
.

To
 c

lea
r 

up
 t

he
 p

ro
ble

m
, 

El
lis

 h
as

 sp
on

so
re

d 
HB

 4
91

 to
 

se
t i

nt
o s

ta
tu

te
 th

e a
ct

ua
l fo

rm
 

an
 in

di
vi

du
al 

m
ay

 u
se

 in
 th

e 
ev

en
t o

f d
isa

bi
lit

y.
Am

on
g o

th
er

 th
in

gs
, H

B 
49

1 
wo

uld
:

• 
cp

ell
 o

ut
 in

 d
et

ai
l t

he
 sp

e­
cif

ic 
po

we
rs 

wh
ich

 m
ay

 b
e 

ex
er

cis
ed

 u
nd

er
 a

 p
ow

er
 o

f 
at

to
rn

ey
;

• 
pr

ov
id

e 
fo

r 
a 

sim
pl

e 
m

et
ho

d 
to

 d
et

er
m

in
e 

“d
isa

bi
l- 

ity
,” 

w
ith

ou
t r

eq
ui

rin
g 

a j
ud

i­
ci

al 
de

te
rm

in
at

io
n;

 a
nd

• 
pr

ov
id

e 
an

 a
pp

ro
ve

d 
fo

rm
 

fo
r 

us
e 

to
 

sa
ve

 
tim

e 
an

d 
ex

pe
ns

e i
n 

th
e d

ra
w

in
g 

up
 o

f a
 

po
we

r o
f a

tto
rn

ey
.

Du
rin

g 
a 

m
id

-M
ar

ch
 t

ele
­

co
nf

er
en

ce
 o

n 
HB

 4
91

 in
 t

he
 

Ho
us

e 
He

alt
h,

 E
du

ca
tio

n 
an

d 
So

ci
al

 S
er

vi
ce

s 
Co

m
m

itt
ee

, 
se

ve
ra

l a
tto

rn
ey

s 
an

d 
se

ni
or

s 
sig

na
led

 th
ei

r s
up

po
rt 

fo
r t

he
 

m
ea

su
re

.
Sp

ea
ki

ng
 fo

r t
he

 O
ld

er
 A

las
­

ka
ns

 
Co

m
m

iss
io

n,
 

pr
oje

ct
 

co
or

di
na

to
r F

ra
n 

To
lan

d 
to

ld 
law

m
ak

er
s 

th
e 

co
m

m
iss

ion
 

"s
tro

ng
ly 

su
pp

or
ts

” 
th

e 
bi

ll 
bu

t 
wo

uld
 l

ik
e 

to 
se

e 
so

m
e 

m
in

or
 a

m
en

dm
en

ts.
On

e o
f t

he
su

gg
es

te
d a

m
en

d­
m

en
ts 

wo
uld

 t
ie 

to
ge

th
er

 th
e 

po
we

r 
of

 a
tto

rn
ey

 
m

ea
su

re
 

an
d 

th
e 

Li
vi

ng
 W

ill 
sta

tu
te

 
wh

ich
 w

en
t 

in
to

 e
ffe

ct
 t

wo
 

ye
ar

s 
ag

o.
To

lan
d 

an
d 

ot
he

rs
 s

ai
d 

th
e 

he
alt

h 
ca

re
 p

ro
vi

sio
ns

 in
 th

e 
po

we
r 

of
 a

tto
rn

ey
 

m
ea

su
re

 
sh

ou
ld

 d
ov

et
ai

l w
ith

 t
he

 L
iv

­
in

g 
W

ill 
sta

tu
te

s 
to

 p
re

ve
nt

 
co

nf
lic

ts.
Al

as
ka

 L
eg

al 
Se

rv
ic

es
 at

to
r­

ne
y 

Co
lle

en
 D

uF
ou

r 
ec

ho
ed

 
th

os
e 

su
gg

es
tio

ns
.

"W
e 

ne
ed

 c
lar

ifi
ca

tio
ns

 o
n 

w
ha

t a
n 

at
to

rn
ey

 co
uld

 do
. I

f a
 

pe
rso

n 
ex

ec
ut

es
 

a 
se

pa
ra

te
 

Li
vi

ng
 W

ill,
 t

ha
t 

in
di

vi
du

al 
sh

ou
ld

 b
e 

ab
le 

to
 e

m
po

we
r 

th
ei

r le
ga

l a
ge

nt
 to

 se
e t

ha
t t

he
 

w
ill 

is 
ca

rri
ed

 o
ut

. 
W

e 
ne

ed
 

cle
ar

 
sig

na
ls 

to
 

en
fo

rc
e 

a 
va

lid
ly

 e
xe

cu
te

d 
Li

vi
ng

 W
ill 

fo
rm

,” 
Du

Fo
ur

 sa
id

.
El

lis
 s

ai
d 

su
gg

es
te

d 
am

en
d­

m
en

ts 
to

 s
tre

am
lin

e 
an

d 
cl

ar
­

ify
 H

B 
49

1 
wo

uld
 b

ea
dd

re
ss

ed
 

so
on

.
At

 S
en

io
r 

Vo
ice

 p
re

ss
 ti

m
e 

an
ot

he
r 

he
ar

in
g 

on
 t

he
 m

ea
­

su
re

 w
as

 e
xp

ec
te

d.

/



3111 -C- STREET. SUITE 455 
ANCHORAGE. ALASKA 99503 

(907) 561-7628

A L A S K A  S T A T E  H O U S E CO-CHAIR
HEALTH, EDUCATION & SOCIAL SERVICESOFFICE OF MAJORITY WHIP

WHILE IN SESSION 
P.O. BOX V 

JUNEAU. ALASKA 99811 
(907) 465-3704

LABOR & COMMERCE 
SUBCOMMITTEE ON FOREIGN TRADE

REPRESENTATIVE JOHNNY ELLIS

HB 491: CREATING A STATUTORY FORM POWER OF ATTORNEY

1) IS THERE A NEED FOR THIS LEGISLATION?
Yes. There is  a need because the e x is t in g  power o f  

attorney sta tu te  is  too broad. The broadness o f the e x is t in g  
s ta tu te  re su lts  in a lack o f un ifo rm ity  which is  confusing to 
the people who need a power o f attorney and to the th ird  party 
who is  supposed to honor the power. Tne current process fo r  
d ra f t in g  a power o f attorney is  time-consuming and expensive.

2) WHO WILL BENEFIT BY THIS LEGISLATION?
A l l  Alaskans in terested  in c rea t ing  a power o f attorney 

i ’" any form w i l l  b ene f it  by passage o f  th is  b i l l  because the 
s ta tu to ry  form:

a. w i l l  requ ire  less  attorney time and, as a re su lt  
w i l l  be less  c o s t ly  to produce

b. ca rr ie s  with i t  an enforcement p rov is ion  warning
th ird  pa rt ie s  o f poss ib le  p ena lt ie s  fo r  re fus ing  
to honor the powers granted

c. w i l l  increase awareness o f the a b i l i t y  and need
to designate an agent before in capa c ita t io n

d. contains p rov is ions  which w i l l  a llow  fam ily
members to take care o f an in d iv id u a l who is  no 
longer able to make ra t io n a l dec is ions

3) HOW DOES THE "DURABILITY CLAUSE" WORK?
I f  an in d iv idua l chooses the d u r a b i l i t y  option set out on 

cage 3 o f the form, that in d iv idu a l w i l l  have the advantage of 
choosing ahead o f time the person who w i l l  manage h is  or her 
a f f a i r s  in the event o f a d isab l in g  i l ln e s s  or acc ident.

«<SoouJ> -ix



HB 491: CREATING A STATUTORY FORM POWER OF ATTORNEY
(CONT'D.)

4) WHY IS THIS BILL SO LONG?
The form w i l l  be enforceable only i f  an unambiguous

in te rp re ta t io n  o f each p rov is ion  is  set out in the s ta tu te . 
This is  e sp e c ia l ly  important in the instance where a p r in c ip a l 
is  in te res ted  in  granting only some powers to an agent rather 
than f u l l  general power.

5) WHO SUPPORTS THIS LEGISLATION?
Senior o rgan izations 
A laska Legal Serv ices
Ind iv idua l members o f the probate sect ion  o f the Alaska 

Bar Assoc ia t ion  
Res iden tia l care f a c i l i t i e s



o l d e r  A l a s k a n s  C o m m i s s i o n

Box C
Juneau, Alaska 99811-0209 

907/465-3250

POSITIO N PAPER —  A P R I L  22, 1988

CSHB 491 (HESS)
"An A c t  E s t a b l i s h i n g  a Sta tutory Form P o w e r  of Attorney"

T he O l d e r  A l a s k a n s  C o m m i s s i o n  strongly supports p a s s a g e  of 
this bill. S e n i o r  citizens can best keep t h e i r  o wn financial 
and p e r s o n a l  affairs in order through the use of "advance 
directive!';" or Life Planning, b y  use of a D u r a b l e  P o w e r  of 
Attorney. A  p r e v i o u s l y  s igned Durab le P o w e r  of A t t o r n e y  
w o u l d  o f t e n  e l i m i n a t e  the need for family o r  careg i v e r s  of an 
i n c a p a c i t a t e d  senior to seek a guardianship. P e t i t i o n i n g  the 
c ourt for a g u a r d i a n s h i p  takes up to four months, and is 
quite c u m b e r s o m e  and c o s t l y  to both the p e t i t i o n e r ' s  and the 
p u b l ic's pocketbook.

A t  an O AC s p o n s o r e d  W o r k s h o p  for P r o fessional s on the 
G u a r d i a n s h i p  S ystem  in Alaska, M a r c h  31 and Apr il 1, n e arly 
100 r e p r e s e n t a t i v e s  from nursing homes, hospitals, social 
s e r vice agencies, the court system, the O f fi ces of the 
A t t o r n e y  G e n e r a l  and the Public G u a r d i a n  d i s c u s s e d  the 
m a n y  p r o b l e m s  s u r r o u n d i n g  the need for g u a r d i a n s h i p  for 
p e o p l e  no longer c o m p etent to make decisions.

The w o r k s h o p  g roup r e a c h e d  a strong consensus  on the need to 
a v o i d  c o u r t  g u a r d i a n s h i p  proceedings w h e n e v e r  possible. They  
a g r e e d  that A l a s k a  needs a statut ory form Durable  P o w e r  of 
A t t o r n e y  w h i c h  is e a s y  and inexpensive to use. Once this 
exists, seniors sh ould be str ongly e n c o u r a g e d  to use the 
forms; t h r o u g h  a series of clinics at s eni or centers, 
hospitals, and c e r t a i n l y  upon admis s i o n  to a n u r s i n g  home.

A l t h o u g h  d u r a b l e  powers of a ttorney are c u r r e n t l y  a u t h o r i z e d  
u n d e r  AS 13.26.325, each pe rson must p a y  a lawyer to draft 
the power, a job w h i c h  c a n  easily cost o v e r  $ 500, b e c a u s e  
the l awyer  m u s t  try to s p ecify and define all sorts of 
c o n t i n g e n c i e s  about numerous types of financial and p e r sonal 
transactions.

The p r i m a r y  benef its of CSHB 491 (HESS) are that it provides 
a s t a t u t o r i l y  a p p roved  form Power of Attorney, and defines in 
d etai l the specific powers which an agent m a y  e x e rcise u n d e r  
the p o w e r  of attorney. This will enable m a n y  i ndividuals to 
e nact a D u r a b l e  P ower of A t t o r n e y  w i thout any e x pense for 
c o n s u l t a t i o n  w i t h  a lawyer.
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In addition, CSHB 491 requires that thir d parties p r e s e n t e d  
w i t h  a p r o p e r l y  executed statutory Power of A t t o r n e y  must 
h o n o r  it. The opposite frequently happens now, to even the 
best d r a f t e d  Power of Attorney: wh en the agent presen ts it
to a stock broke rage firm, ban k or insurance company, the 
t h i r d  p a r t y  refuses to honor it and asks for a d i f f e r e n t l y  
formatted P o w e r — but if the principal is in the hos pital in a 
coma, it is too late to get the principal's signature on a 
n e w  form.

C S H B  491 m i g h t  at first glance appear to be r a t h e r  long, but 
the lengthy definitions are needed to ensure that third 
parties  k n o w  what their obligations are to c a r r y  out the 
a g e n t 's i n s t r u c t i o n s .

C S H B  491 maxes several other improvements u p o n  c u r r e n t  law 
be cause it provides for a simple m e t h o d  to determine 
" d i s a b i l i t y , " w i thout requiring a judicial determination, 
provides a h o l d  harmless guarantee to third parties, and ties 
in with the L i v i n g  Will statute so that a p e r s o n  m a y  appoint  
an agent for all health care decision-making.

In summary, the C ommiss ion st rongly supports this bill in its 
p r e sent form. CSHB 491 (HESS) makes Alaska's curr ent  
statute on powers of attorney m u c h  more b enefi c i a l  and 
acces s i b l e  for seniors and their families, friends, and 
caregivers who w i s h  to plan for the senior's future.

Apppnvwn ptt• _ DTOTmpn nv.

Dove K i # l , Cfiair 
L e g i s l a t i v e  Com mittee 
O l d e r  Alaskans Comm ission

Jphfi M. Andrews, C o m m i s s i o n e r  
D e p a r t m e n t  of A d m i n i s t r a t i o n

D A T E :
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Miss Patricia Oakes 
Box 30009 
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3/22/88

Representatives Niilo Koponen 
.^and Johnny Ellis, Co-Chairmen 
House HESS Committee 
PO Box V
Juneau, AK 99811

Dear Representatives Koponen and Ellis:

AARP/Alaska State Legislative Committee is pleased to see legislation 
such as HB 491, "An Act establishing a statutory form power of 
attorney."

We feel such legislation is vital to clearly defining for Alaskans 
both general and durable powers of attorney. Such clarification 
is important not only to those who deal with complex legal issues 
through attorneys or who can afford to have attorneys draw up 
their powers of attorney, but also to those whose lov-^r incomes cause 
they to rely on pre-printed forms for these matters.

Because low-income elderly persons are often unknowing victims 
of unclear or scattered statutes, bringing together these materials 
into a clear package seems especially important.

We urge your commitV.e's support of this legislation and hope 
that it will include protection of "living wills" and state 
benefits.

Miss Patricia Oakes, Chairman 
AARP/Alaska State Legislative Committee

American Association of Retired Persons l‘)iw K .Street. N W  . Washington. D C  2tH)4V .s'M'ih'

John I Damme /Vewi/cw Jack ('aiisnn Iwnimw Ihrti im



C A R T A

C a n t r a l  A l a s k a  R e t i r e d  T e a c h e r s  A s s o c i a t i o n

Advocate for Retired and Pre-Retlred Educators
1620 C r e s c e n t  Drive 
Anchorage, AK 99504 
A p r i l  15, 1988

R e p r e s e n t a t i v e  J o h n n y  Ellis
A l a s k a  S t a t e  L e g i s l a t u r e  •. OP 9 J /
PO B o x  V  (MS 3100) “ w
Juneau, AK 99811

Dear R e p r e s e n t a t i v e  Ellis:

The L e g i s l a t i v e  C o m m i t t e e  of the C e ntral A l a s k a  R e t i r e d  Teachers 
A s s o c i a t i o n  (CARTA) has studied and c o n s i d e r e d  a n u m b e r  of 
propose d b i l l s  this past year. We r e c e n t l y  sent y o u  a report of 
our a c t i v i t i e s  that led to m a k i n g  our decisio ns. As we near the 
end of the session, we strongly urge p a s s a g e  of the f o l l owi ng  
bills:

1. H ouse S u b s t i t u t e  for SB56 - A n n u i t y  Bill (First Priority)

2. SB67' - M e n t a l  H e a l t h  Insurance Bill

3.' H3491 - E s t a b l i s h i n g  a S t a t u t o r y  F o r m  Po wer of Attorr i y

4. SB442 - R e l a t i n g  to the Older A l a s k a n  C o m m i s s i o n  and the
p r o t e c t i o n  of elderly persons, e s t a b l i s h i n g  the 
o ffice of Older A l a s k a n  O m b u d s m a n

5. HB306 - A n a t o m i c a l  gifts

C ARTA also s t r o n g l y  supports fundi ngV'.t'he r e c o m m e n d a t i o n s  of the 
G overnor's C o m m i s s i o n  on Children a n d . - Y O u t h ^  ",

# ' J

We a p p r e c i a t e  your attent ion and time for our concerns.
■? .

Sincerely,

j  - ■ s ' /  L r i ^ c x - ^  c-c .

" Marie MacKenzie, C h a i r m a n
-1 L e g i s l a t i v e  C o m m i t t e e

cc: Vera Gazaway, President, CARTA
J o a n  McKinnon, President, Alaska S t a t e  Reti red Teac hers Assn  
P a t r icia Oakes, Chairman, AARP State  L e g i s l a t i v e  C o m m itt ee 
A n c h o r a g e  Senior Citizens A d v i s o r y  C o m m i t t e e

CC .
o 
•



Anchoraqe, Alaska 
March 18, 1988

TO: REPRESENTATIVE JOHNNY ELLIS
REPRESENTATIVE MAX 6RUENBERG, Jr.

FROM: Thelma P. Langdon - 2363 Capt. Cook Drive - Anchorage 99517

RE: HB NO. 491 - "An Act establishing a statutory form power of attorney

I am 1n strong support of th is  b il l.  As one of the organizers of the 
Alzheimer’s Disease Family Support Group , I know what a great help it 
would be to the families of victims of ALzheimer’s Disease and Related 
Disorders.

My own father has a severe and progressive dementia and my sister and I 
need to have the kind of authority and protection this bill addresses. In 
carrying out our responsibility we need to have the authority to make 
decisions he cannot or will not make.

Thank you for introducing this bill.
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O r i g i n a l  s p o n s o r :  U lm e r
i

I N  THE HOUSE BY THE JU D IC IA R Y  COMMITTEE
SENATE CS FOR CS FOR HOUSE B I L L  NO. 2 6 6  ( J u d i c i a r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE -  SECOND SESS ION

A B I L L
F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  r e c o r d i n g  o f  d o c u m e n t s . "
BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  LEG ISLAT IVE  F IN D IN G S .  The  l e g i s l a t u r e  f i n d s  t h a t  t h e
( 1 )  r e c o r d i n g  o f  l e g a l  d o c um en t s  o f  t h e  k i n d  c u s t o m a r i l y  r e ­

c o r d e d  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  i s  an  e s s e n t i a l  s t a t e  f u n c t i o n ;
( 2 )  t im e  and  p l a c e  o f  t h e  r e c o r d i n g  o f  a d o cum en t  c a n  b e  m o re  

i m p o r t a n t  t h a n  t h e  u n d e r l y i n g  l e g a l  s u f f i c i e n c y  o f  t h e  d o c u m e n t ;
( 3 )  r e c o r d i n g  o f f i c e s  e x i s t  p r i m a r i l y  f o r  t h e  b e n e f i t  a nd  c o n v e ­

n i e n c e  o f  t h e  g e n e r a l  p u b l i c ;
(A )  b u s i n e s s  c om m un i t y ,  c o m m e r c i a l  i n s t i t u t i o n s  i n c l u d i n g  b a n k s ,  

and  p r i v a t e  i n d i v i d u a l s  c a n n o t  f u n c t i o n  e f f e c t i v e l y  w i t h o u t  t h e  p u b l i c  
n o t i c e  p r o t e c t i o n  a f f o r d e d  b y  r e c o r d i n g  t h e i r  d o c u m e n t s ;  and

( 5 )  p o l i c y  o f  t h e  s t a t e  i s  t o  m a i n t a i n  a c o n v e n i e n t  means  o f  
r e g u l a r l y  r e c o r d i n g  l e g a l  d o c um en t s  r e l a t i n g  t o  p r o p e r t y  and  o b t a i n i n g  
i n f o r m a t i o n  c o n c e r n i n g  e x i s t i n g  r e c o r d e d  d o c u m e n t s .

*  S e c .  2 .  AS 3 4 . 1 5  i s  amended b y  a d d i n g  a new s e c t i o n  t o  r e a d :
S e c .  3 4 . 1 5 . 3 4 3 .  RECORDING C R IT E R IA .  When d e t e r m i n i n g  w h e t h e r  a

d o cum en t  may be r e c o r d e d ,  t h e  r e c o r d e r  I
( 1 )  mav n o t  c o n s i d e r  w h e t h e r  t h e  c o n t e n t s  o f  t h e  d o cum en t  i

a r e  l e g a l l y  s u f f i c i e n t  t o  a c h i e v e  t h e  p u r p o s e s  o f  t h e  d o c um en t ;
( 2 )  may n o t  r e j e c t  a d o cum en t  b e c a u s e  t h e  d o cum en t

(A )  d o e s  n o t  s a t i s f y  t h e  c u r r e n t  r e q u i r e m e n t s  f o r  
r e c o r d i n g ,  i f  t h e  d ocum en t  s a t i s f i e d  t h e  r e q u i r e m e n t s  f o r  r e c o r d ­
i n g  t h a t  e x i s t e d  a t  t h e  t im e  t h e  d o cum en t  was e x e c u t e d ;

- 1 - SCS CSHB 2 6 6 (Jud)
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( B )  s e r v e s  mo re  t h a n  o n e  p u r p o s e ;
( C )  d o e s  n o t  s t a t e  t h e  name o f  t h e  r e c o r d i n g  d i s t r i c t ,  

i f  t h e  name i s  g i v e n  t o  t h e  r e c o r d e r  a t  t h e  t im e  t h e  d o cum en t  i s  
o f f e r e d  f o r  r e c o r d i n g ,  o r  i f  t h e  name i s  c o n t a i n e d  i n  a c o v e r  
l e t t e r  a c c om p a n y in g  t h e  d o c um en t ;

( D )  r e f e r e n c e s  an  a t t a c h e d  e x h i b i t  t h a t  i s  n o t  l a ­
b e l l e d ;

( E )  i s  a c e r t i f i e d  c o p y  o f  an  o f f i c i a l  d o c um en t  t h a t  
c r e a t e s  an  i n t e r e s t  i n  r e a l  p r o p e r t y  and  t h a t  i s  f r o m  a g o v e r n ­
m e n t a l  o f f i c e  i n  t h i s  o r  a n o t h e r  s t a t e ;  o r

( 3 )  may n o t  r e q u i r e  t h a t  a d o cum en t  t h a t  s e r v e s  m o r e  t h a n  
o n e  p u r p o s e  b e  r e c o r d e d  s e p a r a t e l y  f o r  e a c h  o f  t h e  p u r p o s e s ;  t h i s  
p a r a g r a p h  d o e s  n o t  p r e v e n t  t h e  m u l t i p l e  r e c o r d i n g  o f  t h e  d o cum en t  i f  
t h e  p e r s o n  o f f e r i n g  t h e  d ocumen t  r e q u e s t s  t h a t  t h e  d o cum en t  b e  r e ­
c o r d e d  f o r  m o re  t h a n  one  o f  i t s  p u r p o s e s .

*  S e c .  3 .  AS 4 4 . 3 7 . 0 2 5 ( a )  i s  amended t o  r e a d :
( a )  The D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s  s h a l l  a d o p t  r e g u l a t i o n s  

[ , ]  e s t a b l i s h i n g ,  m o d i f y i n g ,  o r  d i s c o n t i n u i n g  r e c o r d i n g  d i s t r i c t s  o r  
p r e c i n c t s  and p r e s c r i b i n g  t h e  r e c o r d s  t o  b e  m a i n t a i n e d  and  t h e  i n s t r u ­
m e n t s  t o  b e  r e c o r d e d .  A r e g u l a t i o n  may n o t  im p o s e  a r e s t r i c t i o n  on 
d o cum en t  r e c o r d i n g  u n l e s s  t h e  r e s t r i c t i o n  i s  r e q u i r e d  b y  s t a t u t e  o r
f u r t h e r s  a l e g i t i m a t e  a d m i n i s t r a t i v e  n e e d  o f  t h e  r e c o r d e r ;  a " l e g i t i ­
m a t e  a d m i n i s t r a t i v e  n e e d 11 i n c l u de s  e n s u r i n g  t h e  l e g i b i l i t y  o f  t h e  
d o c um en t s  and i d e n t i f y i n g  t h e  p a r t i e s ,  t h e  c a p a c i t y  o f  e a c h  p a r t y ,  and 
t h e  a f f e c t e d  p r o p e r t y .

SCS CSHB 2 6 6 (Jud) -2-



Committees:
A la s k a  S ta te  L e g is la t u r e

Chair-State A ffairs
V. Chair-Judiciary

T e lecom m un ica tion s
Spec ia l Eihics

Legislative Council
F inance  Subcom m ittee  

fo r the University o f A la sk a
Joint Com m ittee 

o n  E con om ic  Recove ry

RO. B ox  V 
Juneau . A la ska  99811 
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R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M

April 21, 1988

TO Se n a t o r  J a l m a r  Kerttula, C h a i r m a n
and M e m b e r s  of the S e n a t e  J u d i c i a r y  Commi t t e e

FROM: R e p r e s e n t a t i v e  Fran U l m e r

SUBJECT: H o u s e  Bill 266

I i n t r o d u c e d  H o u s e  Bill 2 66, 11A n  A c t  r e l a t i n g  to the
r e c o r d i n g  of documents", to b r i n g  c o n s i s t e n c y  to the polic i e s  
g o v e r n i n g  w h a t  d o c u m e n t s  s h ould be r e c o r d e d  b y  the R e c o r d i n g  
O f f i c e s  t h r o u g h o u t  the State of Alaska. H o u s e  Bill 266 has 
r e c e i v e d  w i d e s p r e a d  s u p p o r t  from t h e  A l a s k a  M i n e r s  Association, 
ti t l e  c o m p a n i e s  a n d  attorneys.

S e c t i o n  1 is a s t a t e m e n t  of facts e x p l a i n i n g  the u n d e r l y i n g  
p u r p o s e  of t h e  bill.

S e c t i o n  2 adds a n e w  s e c tion to AS 34.15 o u t l i n i n g  r e c o rding  
criteria. W h e n  d e t e r m i n i n g  w h e t h e r  a d o c u m e n t  m a y  be recorded, 
t h e  r e c o r d e r  c o u l d  not c o n s i d e r  w h e t h e r  t h e  contents of the 
d o c u m e n t  are l e gally s u f f i c i e n t  to a c h i e v e  the p u r poses of the 
document. R e a s o n a b l e  d o u b t s  w o u l d  b e  r e s o l v e d  in favor of 
recording.

The bill also sets forth several inst a n c e s  w h e n  a d o c ument 
m a y  not b e  rejected.

T h e  r e c o r d e r  could not r e q uire t h a t  a d o c u m e n t  w h i c h  serves 
m o r e  t h a n  one p u r p o s e  be r e c o r d e d  s e p a r a t e l y  for each of the 
purposes. This w o u l d  n o t  p r e v e n t  the m u l t i p l e  r e c o r d i n g  of a 
d o c u m e n t  if the p e r s o n  r e q uest s that it be r e c o r d e d  for m o r e  than  
one purpose.

Finally, in S e c t i o n  3, the bil l a me nds AS 44.37.025 so that  
a r e g u l a t i o n  of the d e p a r t m e n t  could n o t  impose a restr i c t i o n  on 
d o c u m e n t  r e c o r d i n g  u nles s the r e s t r i c t i o n  is r e q u i r e d  b y  statute, 
or f u r thers a l e g i t i m a t e  a d m i n i s t r a t i v e  n e e d  of the recorder.

T h a n k  y o u  for y o u r  s u ppo rt of H B  266.

District 4 B  —  J u n e a u



ALASKA MINERS ASSOCIATION, INC.

Ho no ra ble Fran Ulmer 
Alaska State Leg is la ture 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Re: House Bill No. 266

Dear Rep. Ulmer:

The Ala sk a Miners As so c ia t io n s uppor ts  House Bill No. 266 
and its passage this session of the legislature.

Since the majority of mining op er a t i o n s  in Alaska are con 
ducted by "small miners", in rem or e and unsurveyed areas 
of the state, and since the penalty for failure to timely 
file or record do cuments relating  to mining claims can be 
loss of the claims, it is im pera t iv e that procedural or 
tech nical niceties do not preclude their recordation, as 
long as the intent of the do cu ments is fairly stated.

We be lieve that House Bill No. 266 goes a long way toward 
a cc om pl is h in g  those objectives, and co n gr at ul ate you for 
i n trod uc in g that bill.

Sincerely,

AL \TI0N

501 W. Northern Lights Blvd.. Suite 203. Anchorage. AK 99503 (9 0 7 ) 2 7 6 -0 3 4 7

April 17, 1987

Cu
Execu tive Director
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201 N. Franklin St. 
Juneau, AK 99801

D  Valley Branch 
9110 Glacier Hvvy. 
Juneau, AK 99801(907) 586-6445 (907) 789-1671

April 17, 1987

Representative Fran Ulmer 
P o u c h  V
Juneau, AK 99811 

Dear Fran:

Your introduction of House Bill 266 is commendable. This type of legislation 
is long overdue.

The recording system has been kind of a step child for as lonv as I can 
remember, being administered according to the whims of various departments it 
has been in. It's encouraging to see an attempt to stabilize the system.

Sincerely,

Glen A. Prince 
Executive Vj.ce President

GAP:bjk



D o r i s  L o e n n ig
A PROFESSIONAL CORPORATION 

ATTORNEY AT LAW

SUITE 120, 515 SEVENTH AVENUE - FAIRBANKS, ALASKA 09701
907 452-2005

A p r i l  1, 1987 
(Dictated 3-31-87)

R e p r e s e n t a t i v e  Fran Ulmer
P.O. Bex V
Juneau, A l a s k a  99811

Dear Mrs. Ulmer:

I received a m e m o r a n d u m  M a r c h  9, 1987 from members of the Natural 
Resources and Real Estate Sections of the A l a s k a  Bar A s s o c i a t i o n  
asking me to r e v i e w  a proposed a m e n d m e n t  to the Recording Act. I 
apologize for not r esponding mor e promptly, but I do want to advise 
you that I am strongly in favor of the amendment.

As is so o f t e n  the case as g o ve rnmental bodies develop, there is a 
tendenc y to draft laws and regul ations that benefit the b u reaucrats  
while not partic u l a r l y  serving the public. The Recorder's Office has 
become e x t r e m e l y  stringent in w h a t  they will accept for recording w i t h  
the result that vital documents are being denied recording. For 
instance, I am involved in a situation wher e a Deed n e c e ssary  to the 
chain of title was damaged by flood water. It is readable, but the 
Recorder 's Office will not record it because the m i c r o f i l m  record 
would not be readable. The solution w ould be to type an exact c o d v  of 
the deed, certify it as a copy of the original and then record both ... 
the original and the certified copy. By the Recorder's O f f i c e  refusal 
to record the document, there is a break in the chain of title w h i c h  
will requ ire an expensive suit to quiet title.

Also, r e c e n t l y  I had a very difficult  time getting a cert i f i e d  copy of 
an A l aska State Patent recorded. The original Patent had not been"
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recorded w h e n  issued, and had been lost. The present owner of the 
property was required to convey a marketable, insurable title, w h i c h  
he could not do without completing the chain of title by the r e c o r d a­
tion of the Alaska State Patent. There should never- have been r a i s e d  
any o b j e ction to the recording of the c ertified copy.

Very truly yours,

DORIS LOENNIG, P.C.

DORIS LOENNIG

DL:dcm
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March 10, 1987 se = ly ANCHORAGE

Honorable  Fran Ulmer 
State Re present at iv e 
P. 0. Box V 
Juneau, Alaska 99811

Pear Re pres e nt a ti ve  Ulmer:

I received the enclosed memor andum from the Alaska Bar 
Association, as I am a member of the Natural Resources Section 
Executive  Committee of the Bar Association.

I support the language of the attached (proposed) House Bill, 
"An Act relating to the recording of documents", in its entirety.
I w h ol e he ar t ed l y support the bill and the reasoning behind it. I 
urge you to introduce it, and not by request.

If for no other reason, I object to the current recording 
regulations anc support the proposed bill on the grounds that t • e 
Department of Natural Resources has no business placing 
unreasonable and cumbersome limitations on the public's right to 
record documents. If it is to be done at all, it "should be done 
by the legislature through elected re presentatives and not subject 
the right to record documents to the discretionary, often petty 
and whimsical "legal" in terpretations of clerks. I have 
personally had the experien ce  of the Fairbanks Recording Of fi ce  
(initially) refusing to record documents that are required by 
federal mining claim regulations to be recorded with the re cording 
district; only after strenuous argument (the clerks ad jo urned to a 
private conference on the matter while I waited an hour) was the 
document accepted. If the documents had not been recorded, my 
clients' mining claims could have been declared invalid by the 
United States Bureau of Land Management.

Most of my practice consists of representing small miners.
As a group, these p eople are bright, but have lictle formal 
education; they are literally overwhelmed by the legal and 
regulatory climate in which they are strug gl ing to survive. As a 
user group, I would wager that miners use Alaska's recordina
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offices more than any other single group of people. They do so 
for a very good reason: they must a n nu al ly  file documents with 
rec ording offices to pr eserve their p o s s e s s o r y  rights, upon pain 
of losing the claims to rival claimants or the government.

Unlike persons w i s hi n g to record do cu ments who are seeking to 
place themselves prior in time to the interest of another party, 
the failure to timely record a document for a miner does not 
simply place that miner's interest in a position subordinate to 
someone w ho  has filed ahead of him. Instead, the failure to 
timely file various mining documents can, anc usually does, result 
in a total less of the mi ner's rig ht s — e.g., by an ad ministrative 
decl aration from BLM tc the fictional effect that their claims 
have been "abandoned". This ab an d on m en t  pe na l ty  has been 
su stained as lawful by the United States Supreme Court recently 
and ELM may take such action, despite abu ndant evidence that the 
miner did not intend to abandon the claim.

As a group, miners stand to lose more than any other group 
under these current record in g reg ulations, because miners 
typically wait until near the annual de ad li ne s to file their 
documents. At that time, should a clerk narro wl y or adve rsely 
interpret any one of the host of re gul a to ry  obstacles to recording 
with which DNP is now armed, it will be too late for the miner to 
correct the situation; in many instances, the miner will simply 
lose his rights. Often, the failure to record cannot be cured by 
filing another mining claim location certific at e,  because the 
ground upon which the claim was located is now in one of A la sk a's 
many national parks or other areas now c losed to mineral entry.

i
Long b efore  there were recorder's1 offices, there were mining 

districts. Each mining district (many of which were established 
shortly after ac qu isitio n of Alaska from Russia) had a district 
recorder, whose job was almost ex cl us i ve ly  to accept mining claim 
recordations. It is sad and ironic that State of Alaska recorders 
offices, which su cc ee de d to the duties of mining district 
recorders, now seek to limit the public's right to record.

Finally, I will conc lu de  by s u gg es t in g  that some teech be 
placed in the bill proposed; otherwise, even though the intention 
of the le g is la tion is clear, it coulc still be frustrated, without 
penalty, by State employees. You are pro b ab ly  aware of the fact 
that seme Ala sk a statutes provide for pe n altie s to be assessed 
against an employee who violates the statute. For example, I 
believe there is a s t a t u t or y  prohib it io n against Depart ment of 
Revenue employ ee s divulgi ng  confide nt ia l information about 
taxpayers; pen alties are provided for r el ea sing the information.
I can say from personal experien ce  that this penalty prevision is
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i
terribly [effective, becaus e I have sought to obtain seemingly 
unrelated and harmless information and the At to r ne y  General's 
Office has always advised the emp loyee tc err on the sice of 
caution by refusing to release it. The fear of this penalty is so 
great that I have even had cases wh er ei n the Att o rn e y General gave 
this same advice, even though the inf ormati on  was requested 
pursuant to a lawfully issued subpoena (I was able to obtain the 
information, but only after persuadi ng  the taxpayer to authorize 
its r e l e a s e ).

Thus, assuming a reason able de fini t io n of "wrongful refusal 
to r e c o r d” could be arrived at, I r e sp e ct fu ll y submit that 
penalties sho uld be provided for under those ci r cu m st an ce s— which 
penalties should include all losses proxirnately caused by the 
wr ongful r e f us a l— e.g., the less of mining claims o r 1ether 
valuable pro p e rt y rights.

This is net a matter involving a par ti c ul a rl y crusty, 
o bs t ru ct i on i st  clerk in one recording district; this is a matter 
of pa ramount importance and is of state - wi d e concern.

One last note: my opinions in this letter are conveyed to you 
from me as an individual, and they do not n ec es sarily constitute 
the opinions of the Alaska Bar A ss oc ia tion nor of Hughes, 
Thorsness, Gantz, Powell & Erundin.

Ve ry  truly yours,

HUGHES, THORSNESS, CANTZ ,
» POWELL & BR UNDIN

B y :
J ames N. Ear ke l ey

JNE/mt 
2 793 i
cc: Linda Norcstrand, Alaska Bar A s s oc ia t io n

OLE Director
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March 4, 1987

Honorable Fran Ulmer 
Representative District 4D 
State House of Representatives 
P.O. Box V
Juneau, Alaska 99811

Re: Amendments to Recording Statute AS 34.15 
My  File G-1579 

Dear Representative Ulmer:

Thank you for having our bill drafted. It seems to cover all the bases.
I am not certain m y  schedule will allow me to attend Friday's bar luncheon. As 
a committee member I certainly hope that you will got a bill in as quickly as 
possible. 1 keep hearing horror stories. Fred Baxter is currently having a 
problem getting a certified copy of a court order from Anchorage recorded down 
here. The reason for refusal: "It is not an original." Can you believe this?

Very truly your:s,

D O U GL AS  L. GREC-

DLG

cc: Fred J. Baxter, Esq. 
Larry Weeks, Esq. 
James E. Fisher, Esq.
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J a n u a r y  28/ 1987

Honorable Fra n Ulmer 
State R e pr es en tative  
State Ca p it ol  
P.O. Box V
Juneau/ A l a sk a  99811

Re: A me n dm e nt s to AS 44.37.025 (Recording Documents);

Dear Fran:

I learn ed  today that you may not have received a copy of the 
Juneau Bar letter and en c lo s u r e s  of Janu ar y  7th. Here is a copy. 
The issue at hand may well relate to the budget in that the host 
of r e gulatio ns  which have be en  imp le mented in the last year or 
two cannot he l p  but have added s u b st a nt ia l ly  to the work load of 
the rec order's  offices ar ou n d  the state. In any event/ we 
appreciate your assistance. W e ' d  like to see a bill dr afted to 
add a few a me nd m en t s to the exi s ti ng  statute. Thank you.

'I

rely

Do u gl a s L. Gregg

S N C L S :
cc.:James E. Fisher/ President 
Juneau Bar A s s o c i a t i o n



J U N E A U  B A R  A S S O C I A T I O N

6645 N. Douglas  Highway 
Juneau, Alaska

J a n u a r y  7, 1987

H on o ra bl e  J im  Duncan 
State Senator  
State C a pi t ol  
P.O. Box V
Juneau, A l a s k a  99811

H o no rable Fran Ulmer 
State R e p r e s e n t a t i v e  
State Ca pi to l  
P.O. Box V
Juneau, A l a s k a  99811

H on o ra bl e Bill Hudson 
State R e p r e s e n t a t i v e  
P.O. Box V
Juneau, A l a s k a  99811

Re: A m e n d m e n t s  to AS 44 .3 7. 025 (Recording Documents);

Dear Ju ne au  L eg i sl a t i v e  Delegation:
I

I n
The re is a need for new l e g i s l a t i o n  to correct a serious 

p r o bl em  wi t h  re co r di n g d o cu m en t s in Alaska. In r e c o g n i t i o n  of 
that difficulty, the Jun ea u Bar Association, at its r e g ul ar  
me et i ng  on D e c em b er  5, 1986, adopted  the r e c o m m e n d a t i o n  of its 
C o mmit te e on the O ffice of the Recorder, c o p y  enclosed; The 
c o mmit te e was formed as the result  of numerous co mpla i nt s  ab ou t 
the ma ny  new res t ri ct i on s  on the right to r ecord  d o cumen ts  that 
were imposed through the ru l e- m a k i n g  power of the D e p a r t m e n t  of 
Na tu ra l Resources, which has ju ri sdictio n over the O f f ic e  of the 
R e c o r d e r .

In a dditi on  to nmendinq existin g legislation. we are 
r e qu e st i ng  that new reg ul at ions be adopted by DNR. However, we 
request that a bill be dr afted to provide g u i d e l i n e s  r e s t r i c t i n g  
future ru le -m a ki ng  power to those ma tters of le g it i m a t e  co ncern 
to the O f fi ce  of the Recorder. Such an a m endme nt  to the statute 
should make it clear that the p u b li c  has a r ight to reco rd  legal 
doc uments  and that the O f fi c e of the Recorder is not to judge the 
internal legal integ ri ty  of d oc u m e n t s  but 3 imply to record ts em



i f  t h e y  m e e t  c e r t a i n  m i n i m u m  r e q u i r e m e n t s .

As to the r u le - ma ki n g power of the dep ar tment. six 
re com m en d at io n s are co n ta in ed  with in  the c o mm i tt e e' s  report. 
However, the d e p a r t m e n t  might well consider seve r al  other changes 
in its cu rr en t  reaulations. The committee r e s t r i c t e d  itself to 
the most obviou s areas of need e d change. The r e gu l at io n s could 
be further a m e n d e d  to provid e that the R e c o rd e r ma y  not re fu se  to 
record or file a docu me n t because:

it lacks a title re f le c t i n g  its overall content;

it does not c o n ta in  a "return to" address;

the in d iv i d u a l  who incurred an a ss es sm ent is not named (even 
though the p r o p e r t y  ag ainst which the a ss es s me n t is plac ed 
is d e s c r i b e d  and the pa rt y claiming the ass essment  is
i d e n t i f i e d ) .

The J u n e a u  Bar Associ at i on  is not oppo se d to all re au l at i on  
of the right to record. The new re gu lations are, however, 
onerous. M o r e  importantly, they are c o n s ti tu t in g  a s u b s ta nt i al  
r es tr iction on the right to place a d oc u n e n t  on the record as 
pub li c notice. Ma n y times a d oc u m e n t  serves that purp o se  even 
though the d o c u m e n t  could a d m i t t e d l y  be i m p ro v ed  in its contex t 
and could be m o r e  complet e than it is. But the right to record 
and create the pub li c n otic e for the p ro t ec t io n of pa rt ie s is of 
p ar amount importanc e.  Pe r fe c t i o n  in legal d o c u m e n t s  is d e s i r a b l e  
but many p e o p l e  m a k i n g  use of the R e c o r d e r’s Office are not
lawyers or s k i l l e d  title examiners. Fail u re  to s u c c e s s f u l l y  
re co r d can have dir e res ul t s when inter v e ni ng  filings pla ce a 
p ar t y in a s e c o n d a r y  position.

We will a p p r e c i a t e  your as s is ta n ce  in c o r r e c t i n g  the p r o b l e m
through the a m e n d m e n t  of AS 44.37.0 25  to i n s u r e  that futu re
re gulat io ns  w i l l  not co ntr av e ne  p ublic policy. 1 T ha n k you for 
your c o o p e r a t i o n  in this matter.

Very si nc e re l y yours,

James E. Fisher, P r e s i d e n t  
June a u Bar A s s o c i a t i o n

EM CL



The C om mi t t e e  met on Auou st 22nd. The work of the C o m m i t t e e

was ass ia ne d to its members. L ar r y Weeks, Fred J. Baxter. and

Doualas Greaa. Bruce Hans en of T i t l e  In su rance Aaencv was invited

to attend that m e e t i n q  as an e x- o ff i c i o  member. He was re q u es t ed

to make i nq u ir ie s of ot her title companie s in an effort to obtain

their vi ew p oi n ts  on the current c i f f i c u i c i e s  in r e c c rd in a

do cu me nts in Alaska. Fred Baxter spent some time ou t l in in g  the

e ss en tials of a h v o o t h e t i c a l  c o m p l a i n t  for d a m a q e s . Larry Weeks

e x D l o r e d  t h e  q u e s t i o n  w h e t h e r  t h e  O f f i c e  o f  t h e  R e c o r d e r  c a n .

u nd er  the la ng u ao e of the st at ut e  r e o u ir i ng  him to record

instruments, refuse to r e co rd  in re li a nc e  on the new

reg ulations. Fred c o n c l u d e d  that a pers on  s u ff e r i n g  carnages by

r e a s o n  of the r e c o r d e r ' s  re fu sal to r ecord an i n s t r u m e n t  could»
frame a good cause of a c ti o n in m a n y  instances. Larr y c o n c l u d e d  

that there w o u l d  be a go o d chance, in a d e c l a r a t o r y  ju dg m en t
t

action, to secure a judgment i n v a l i d a t i n g  many of the r e g u l a t i o n s  

in question.

Your ch ai rm a n met wi t h  Mr. H a n s e n  on N o v e m b e r  7th. at w h i c h  

time Mr. H a ns e n had r e c e i v e d  and co mo i le d  the res ul t s of an 

inf ormal d o I I  c o n d u c te d amon g title in sura nc e of fices thro ua h o ut  

the state. Th e re  were over 35 wr it te n re sp onses (some did not 

an swer every question.) Mr. Han se n had posed 15 q u e s t i o n s  in the 

poll. A si mo le  "ves" or "no" was so l ic i t e d  to these qu est i on s .

REPORT OF COMMITTEE ON OFFICE. OF THE_ RECORDER



The top of the coil asked whether the r e c i pient felt that the 

Recorder s hould  refuse to record or file a d o c u m e n t  when the 

document had certa in attributes. These attri b u t e s  were d e s c r i b e d  

in the 15 q u e s t i o n s  he selected. (Poll and r e sul ts annexed.) 

There was n e a r  u n a n i m i t y  on several of the 15 items, with a more 

or less equal d i v i s i o n  of other items. Comme n t s  of respondents 

are omitted from this report. Several respon d e n t s  sent letters 

Dreising Mr. H ansen for taking a p e r sonal hand ir the 

d i f f i c u l t y .

A s u m m a r y  of the Doll results shows a e n e r a l  d i s s a t i s f a c t i o n  

with the s y s t e m  c u r r e n t l y  being employed by the R e c order in

rejecting d o c u m e n t s  o f f e r e d  for recording.

Your c o m m i t t e e’s p r o p o s e d  amendments to the s t at ute would

help ensure that w h e n  n e w  rules and r e g u l a t i o n s  are a d o p t e d  they

will be c i r c u m s c r i b e d  in s u c h  m a n n e r  as to p r e v e n t  u n r e a s o n a b l e

or u n n e c e s s a r y  restrictions.

The C o m m i t t e e  aarees that there is a need for m o d i f i c a t i o n  

in the e x i s t i n a  r e g u l a t i o n s  e n t i r e l y  apart from our p r o p o s e d  

amendment to AS 44.37.025  which g rants rule making power to the 

Department of n a t u r a l  Resources. It may adoDt regulations ". . .

prescrib ina the records to be m a i n t a i n e d  and the inst r u m e n t s  to 

be recorded." The s t atute  c u r r e ntly lacks any r e s t r i c t i o n s  or 

guidelin es as to the scope of that power. An amendment w o u l d



h e l D  e n s u r e  t h a t  o v e r - z e a l o u s  r u l e - m a k i n g  w i l l  n o t  i n  t h e  f u t u r e  

i m p a i r  t h e  a b i l i t y  o f  t h e  p u b l i c  t o  make  r e a s o n a b l e  u s e  o f  t h e  

R e c o r d e r s '  O f f i c e s .

Such an am e ndment  to the st at ut e  co uld a rt i cu l a t e  a p ublic  

policy. For exanole, it might state s o m e t h i n g  along these lines:

P RE A M B L E . The L e g i s l a t u r e  r e c o g n i z e s  and th er ef or e finds s 

f o l l o w s :

1. The r e c o r d i n g  of legal d o c u m e n t s  of the kind 

c u s t o m a r i l y  r e c o rd e d t h ro u gh ou t  the U ni t ed  States is 

an es se nt ial State function.

2. The time and plac e that a d o c u me n t was pl aced of

rec or d may wel l be mo r e im.Dortant than the u n d e r l v i n a

s u f f i c i e n c y  of that d o c u m e n t  fr om  a s t r i c t l y  legal
*

s t a n d D o i n t .
I

3. The  Re c or d e r ' s  Off ic e exist s p r i m a r i l y  for the b e n e f i t  

and c o n v e n i e n c e  of the g e n e r a l  public.

4. Comme r ci a l institutions, the b u s i ne ss  com munity,  

banks, and p r i va t e in d iv i d u a l s  can not s af e ly  fu n ct i on  

without the p ro t ec t i o n s  af f or d e d  by the riaht to gi ve  

Dublic not ice through the a b i l it y  to r e c o r d  their 

•leaal document s.



I

BE IT E N A C TED etc. etc. . . . that p u bl ic  oolicy
of this State is d e c l a r e d  as follows: to m a i n t ai n  a
conv en ie nt  means of r e au ln r ly  r o c o r di na  lcanl docum en ts  
and to obta in i n fo rm a ti o n c o nc er n in a  exis ti na  recorded 
documents. In the ma kina of rules and re gula ti on s to 
facil i ta t e the l eg i ti m a t e  a d m i n i s t r a t i v e  needs of the 
various r e c o r d in g offices, r ea so n a b l e  doubts shall be 
res ol v ed  in favor of r e c o r d i n g  rat her than of 
rejection. Th e  R e c o r d e r  shall not ma k e judgments as to 
the lega li ty  of the c o nt en ts  of any docu me n t offered 
for recordina. Neverth e l es s,  the D e p ar t me nt  of Natural 
R es o ur ce s  shall adopt such rules and r e gu l at io n s as it 
r equire s to c o n t ro l  i n d i s c r i m i n a t e  filings of docum en ts  
that do not meet ce rt a in  m i n i m u m  re quirements. These 
r e g ul at i on s  m ay  in clude but shall not be li mit ed to the 
r eq u i r e m e n t  for a legal description, if needed. names 
of parties, c a p a c i t y  of oarties, le gi b il it y  and other 
such r e a s o n a b l y  r e q u ir ed  in f or ma tion to assure that the 
R e co r de r 's  Of fi ce fu nc ti on s in a m a n n e r  consist en t with 
the needs of the cit i ze ns  of this state.

The fo re go i na  s ug g es t i o n s  for a st a tu t or y  change to control

the r u l e - m a k i n g  a u t h o r i t y  of DNR is one suggestion. The second

is that a reque st  be mad e to DNR for p r o p o s e d  new amendment s to

the ex i st in g  p ro vi si ons co n t ai n ed  in the A l as ka  A d m i n i s t r a t i v e  

Code r e l a t iv e  to recording. Your C o m m i tt e e recom me nds that at 

least the fo ll ow i ng  a m e n d m e n t s  be s p e c i f i c a l l y  r eq u es t ed  of DNR:

1. All d oc u me nt s  v al i d at the time they were made shall be

r e c o r d e d , notwi th nt a nd i ng  that they may not meet the

r e q u ir e me nt s  c o n t ai n ed  in la t er - a d o p t e d  rules and

r e g u l a t i o n s .

2. A d o c um e nt  shall not be rej ected on the g r o un d  that it

serves more than a single purpose nor shall it be re q ui r ed  

that a d o cu m e n t  be r e co rd ed  s e p a r a t e l y  for each of the



v a r i o u s  p u r p o s e s  f o r  w h i c h  i t  may  a o o e a r  t o  s t a n d .  ( T h i s  

s h a l l  n o t  p r e c l u d e  t h e  m u l t i p l e  r e c o r d i n g  b y  t h e  o f f e r i n g  

p a r t y  o f  a d o c u m e n t  w h i c h  h a s  s e v e r a l  p u r p o s e s . )

A d o c u m e n t  w h i c h  m a k e s  r e f e r e n c e  t o  an  a t t a c h e d  e x h i b i t  

s h a l l  n o t  b e  r e j e c t e d  o n  t h e  g r o u n d  t h a t  t h e  e x h i b i t  d o e s  
n o t  c o n t a i n  a l a b e l .

A d o c u m e n t  s h a l l  n o t  b e  r e j e c t e d  o n  t h e  g r o u n d  t h a t  i t  

l a c k s  t h e  r e c o r d i n g  i n f o r m a t i o n  c o n t a i n e d  i n  a n o t h e r  

d o c u m e n t  t h a t  i s  b e i n a  am end ed  b y  t h e  o n e  b e i n c j  o f f e r e d .

An o f f i c i a l  c e r t i f i e d  d o c u m e n t  f r o m  a n y  g o v e r n m e n t a l  o f f i c e  

i n  t h i s  s t a t e  o r  a  s i s t e r  s t a t e  s h a l l  n o t  b e  r e j e c t e d  o n  

t h e  g r o u n d  t h a t  i t  i s  n o t  t h e  o r i g i n a l  p r o v i d e d  i t  i s  

l e g i b l e .

A d o c u m e n t  s h a l l  n o t  b e  r e j e c t e d  o n  t h e  g r o u n d  t h a t  i t  d o e s  

n o t  s p e c i f y  t h e  n ame  o f  t h e  r e c o r d i n g  d i s t r i c t  p r o v i d e d  

t h a t  t h a t  i n f o r m a t i o n  i s  g i v e n  t o  t h e  R e c o r d e r  b y  t h e  

p e r s o n  o f f e r i n g  t h e  d o c u m e n t ,  o r  s u c h  i n f o r m a t i o n  i s  

c o n t a i n e d  i n  a c o v e r  l e t t e r  a c c o m p a n y i n g  t h e  d o c u m e n t .  

( T h e  i n f o r m a t i o n  s o  r e c e i v e d  by t h e  R e c o r d e r  may b e  n o t e d  

b y  t h e  R e c o r d e r  e l s e w h e r e  on  t h e  d o c u m e n t  f o r  f u t u r e  
r e f e r e n c e . )



CONCLUSION

I t  i s  r e c o g n i z e d  t h a t  many  o f  t h e  e x i s t i n g  r e g u l a t i o n s  may 

b e  d e s i r a b l e  i n  t h e  a b s t r a c t .  H o w e v e r ,  u n c o m p r o m i s i n g  l o y a l t y  t o  

m u l t i p l e  d e t a i l s ,  o f t e n  o f  q u e s t i o n a b l e  i m p o r t a n c e ,  r e s u l t  i n  t h e  

r e j e c t i o n  o f  i n s t r u m e n t s  a n d  c o n s e q u e n t  d e l a y s  i n  g i v i n g  n o t i c e .  

S u c h  d e l a y s  c a n  h a v e  d i s a s t r o u s  r e s u l t s .  A l l  p e r s o n s  who a r e  

d r a w i n g  l e g a l  i n s t r u m e n t s  a n d  s u b m i t t i n g  t h em  f o r  r e c o r d i n g  a r e  

n o t  a t t o r n e y s  o r  t i t l e  c o m p a n i e s .  T h e  p u b l i c ' s  r i g h t  t o  r e c o r d  

o u g h t  t o  b e  p a r a m o u n t .

DATED: December 5, 1986.

R e s p e c t f u l l y  s u b m i t t e d ,

D o u g l a s  L .  G r e g g  

L a r r y  W e e k s  1

F r e d  J .  B a x t e r
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Do you feel that, the recorder should refuse to record or file a document because:

YES lO
Contains no "return to" address.

3a A  Lacks trustee name on deed of trust.

S I S .  Lacks real property description.

K J D  Lacks a title reflecting its overall content.

SLJs  Document not executed entirely in English.

S L A .  Lacks the recording information of the original document being amended, 
corrected, extended, modified, or released.

I L M  Document is larger than 8 1/2 by 14 inches.

<23.-2. Document must state in what capacity the signatory executed the document;
individually, as attorney-in-fact, partner, corporate office, executor, 
administrator, guardian or trustee.

S Z J L  Lacks the name of the recording district in which it is to be recorded.

1 L M  Lacks reference to attached exhibit/Exhibit not clearly labeled.

SL -A  Lacks attached exhibit when reference Is made to such.

j a 27 An original, recordable document may not be accepted as an attachment to
another document. •*
The document serves more than one purpose. Recording fee is charged 
separately for each purpose.

Does not name person against whom assessment is placed.1 1 J A
Document is valid instrument executed prior to effective date of 
regulations but does not conform to current regulations.

COMMENTS:




