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HB 143 "An Act r e l a t i n g  to the assessment o f  c i v i l  p e n a l t i e s  under 
the Alaska S e cu r i t i e s  Act; and p rov id ing  f o r  an e f f e c t i v e  
d a t e . "

The Department o f  Commerce and Economic Development supports  passage 
o f  HB 143 as d ra f t e d .
The Governor's  t r a n sm i t t a l  l e t t e r  as spread in the j o u r n a l  o f  F r id ay ,  
February 20 ,  1987, on pages 279 and 280 , a c cu ra t e ly  desc r ibes  the 
amendments being requested to  the Alaska S e c u r i t i e s  Act under Sect ion 
4 5 . 5 5 . 2 0 0 ;  O rders ,  In jun c t io n s  and Powers o f  the Adm in is t ra to r .
The in c lu s ion  o f  the add i t ions  at 4 5 . 5 5 . 2 0 0 ( b ) ,  ( c )  and (d )  as we l l  as 
the add i t ion  t o  4 5 . 5 5 . 2 1 0 ( a )  w i l l  give a wide range o f  l a t i t u d e  to  the 
Adm in is t ra to r  o f  S e c u r i t i e s  in cur ing d e f i c i e n c i e s  under the Alaska 
S e cu r i t i e s  Act and v i o l a t i o n s  thereunder .  Whi le i t  i s  now poss ib le  
f o r  the Adm in is t ra to r  o f  S e cu r i t i e s  to  issue cease and d e s i s t  o r d e r s ,  
they are o f t en  ignored o r  neglected by those i n d i v id u a l s  t o  whom they 
are d i r e c t e d .  The a b i l i t y  to  assess a monetary p ena l t y  w i l l  
st rengthen the enforcement c a p a b i l i t y  o f  the D iv i s i o n  o f  Banking, 
S e cu r i t i e s  and Co rpo ra t ions .
We should now po in t  out tha t  the impos i t ion  o f  c i v i l  p e n a l t i e s  g ives 
us an a l t e r n a t i v e  to the shutt ing down t o t a l l y  o f  an en t e rp r i s e  o r  
ope ra t ion  who has v i o l a t e d  the S e cu r i t i e s  Act . Under the present 
scheme, our a l t e r n a t i v e  i s  simply t o  o rde r  a business to  cease and 
d e s i s t  i t s  ope ra t ion  in t o t o .  With the add i t ion  o f  the c i v i l  
p ena l t i e s  remedies, app l ican ts  and/or r e g i s t r a n t s  may cont inue in 
business having co r rec ted  t h e i r  d e f i c i e n c i e s  and paid c i v i l  p e n a l t i e s  
to remind them to  not repeat  the v i o l a t i o n s .
The department supports and urges passage o f  the b i l l .

I. Antf)6ny Smith, Commissioner 
DATE: 2j  l o j r J -

JAS/LPC/wfs5526W
31087a
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OFFICE OF THE ATTO RNEY  GENERAL
M a r c h  23, 1984

The H o n o r a b l e  Fritz Pettyj ohn 
A l a s k a  State Senate 
P o u c h  V
Juneau, A l a s k a  99811

Re: SB 432, "an Act amending
. , the A l a s k a  Security's Act"

Dear Sena tor Pettyjohn:

A t  the Senate Labor and Commerce Committ ee hearing  on 
Fe b r u a r y  15, 1984, y o u  r e q u e s t e d  our o p i n i o n  w i t h  respect to the 
effect on the j u r i sd ictional scope of SB 432. This legislation 
w o u l d  clarify the existing A l a s k a  Security's Act to b e t ter reach 
fraudulent or h i g h  p r e s s u r e  ou t-of - s t a t e  sales of oil and gas 
lease h o l d  interests on state or federal lands in Alaska.

The A d m i n i s t r a t i o n  believes that A l a s k a  is w e l l  served 
b y  h a v ing an ability  to re gulate sales of land or lease hol'd 
interests located in Alaska, even w h e r e  the transactions take 
place outside the state b e t w e e n  n o n - r e s i d e n t s  of the state. The 
state m a y  p r o t e c t  the legitimate concerns o f  its citizens by 
exercising the right to sue according to the doctrine of parens 
p a t r i a e . This doctrine is re cogn i z e d  in Alaska. State v. First 
Na t io nal Bank of A n c h o r a g e , 660 P . 2d 406, 420-21 (Alaska 1982); 
Public  D e f ende r A g e n c y  v. Superior Court, 534 P . 2d 947 (Alaska 
1 9 7 5 1 :  ~ —  —  --------------- --------------------------

Because  we b e l i e v e  there is a s u b s t a n t i a l  state i n t e r­
est in p r e v e n t i n g  fraudu lent sales of oil a n d  gas leases located 
w i t h i n  the state's border, we b e lie ve a c o n s t i t u t i o n a l  challenge 
ag ainst Alaska's a s s e rtion of j u r i s d i c t i o n  p r o v i d e d  b y  the 
p r o p o s e d  l e gislation w o u l d  fail. A  claim that the j u r i s d i c t i o n  
af f o r d e d  by the p r o p o s e d  legisl ation v i o lat es an out-of-stat e 
citizen's rights u n d e r  the Due Process Clause, Full Faith and 
Credit Clause or Commerce clause of the U.S. C o n s t i t u t i o n  would, 
in all likelihood, be dismissed. See g e n e r a l l y , Aldens, Inc., v . 
Packel, 524 F.2 d 38 (3rd Cir. 1975). The Aldens case is 
instructive b e c a u s e  it involved a ch allenge to Pennsylvania's 
r ight to enforce state credit sales laws as applied to an
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Illinois c o r p o r a t i o n  o p e r ating  a m a i l  orde r business in all fifty 
states and w h e r e  all orders w e r e  a c c e p t e d  in Chicago. In that 
case, the court p e r f o r m e d  a t h o rough and compre h e n s i v e  analysis 
of a v a r i e t y  of c o n s t i t u t i o n a l  issues a nd c o n c l u d e d  that none of 
the c o n s t i t u t i o n a l  p r o v i s i o n s  w e r e  v i o l a t e d  b y  enforcement of 
P e n n s y l v a n i a ' s  laws.

The c u r r ently a c c epte d a p p r o a c h  to Due Process Clause
l i m i t a t i o n  challenges  is one of interest analysis w h e r e  the court 
focuses o n  w h e t h e r  a state has su fficient interest "to j u stify 
a ny e x e rcise of it's s o vereignty  in c o n n e c t i o n  w i t h  the t r a n s­
act i o n  a n d  di spute." Id. at 42-43, (citing M c G e e  v.
Inter n a t i o n a l  C o m p a n y , 355 U.S. 220 (1957)) emphasis in original. 
T he court furth er n o t e d  in A l d e n  that a r e l a t i v e l y  low threshold 
o f  state interest is n e e d e d  to j u s t i f y  jurisdiction. Id. at 43.

In conclusion, b e c a u s e  A l a s k a  has a substantial
interest in t r ans actions in volving land or interest of land 
w i t h i n  its borders, w e  b e lieve a court w o u l d  find that the 
exerc i s e  of j u r i s d i c t i o n  through the p r o p o s e d  legislati on does 
n o t  i n t e r f e r e  w i t h  an o u t-of-state  defendant's due process or 
other c o n s t i t u t i o n a l  rights.

P lease feel free to call if w e  can be of additional

N C G : e e r

cc: S e n a t o r  R i c h a r d  I. E l a i s o n
Chairman, Senate L a b o r  and 
C o m m e r c e  Com mittee

S e nat or Bob M u l c a h y  
Vice-Chairman,  Senate L abor 
and Comm e r c e  Com mittee

Senator  P a t r i c k  Rodey 
Senate L a b o r  and Commerce 
C o m m ittee

assistance.

S e nator John C. Sackett 
Senate L a b o r  and Commerce 
Commi t t e e
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C o nni e Sipe
A s s i s t a n t  A t t o r n e y  General 
C o n s u m e r  Protect ion

J e f f  B u s h  0
A s s i s t a n t  A t t orney General 
Commer cial



S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R
J U N Z A O  ' . '  ’

M a r c h  2, 1984

Mr. James C. M i l ler, III 
C h a i r m a n
Fe d e r a l  T r a d e  C o m m i s s i o n  
Washin g t o n ,  D C  20580

De a r  Mr. Chairman:
• t

In r e c e n t  years, w e  h a v e  seen a h u g e  i n c rease in the n u m b e r  of 
q u e s t i o n a b l e  compani es taki ng a d v a n t a g e  of the B u r e a u  of L a n d  
M a n a g e m e n t ' s  n o n c o m p e t i t i v e  oil and gas l e a s i n g  program, as w e l l  
as the State of A l a s k a ' s  c o m p e t i t i v e  l e asing program. M a n y  of .
these companies are r e a p i n g  sizable p r o f i t s  at the expense of ' li
i n n o c e n t  i n v e s t o r s  across the n a t i o n  t h r o u g h  m i s r e p r e s e n t a t i o n s  • j'1 • 
a n d  h i g h - p r e s s u r e  sales techniques. . •

In an effort to g a i n  g r eater State c o n trol  over the s e c o n d a r y  . !
sales of these leas es w h e r e  the l eased land is l o c a t e d  in Alaska,'
I h a v e  i n t r o d u c e d  a b i l l  in our State L e g i s l a t u r e  to amend the i 
A l a s k a  Securi t i e s  Act. T h e  p u r p o s e  of this p r o p o s e d  l e g i s l a t i o n  
is to b r i n g  thes e s e c o n d a r y  lease sales u n d e r  the j u r i s d i c t i o n  of 
the Act, t h e r e b y  m a k i n g  these sales subject to State regulation.
I h a v e  e n c l o s e d  a copy of the b i l l  (SB 432) for y o u r  reference.

i

It is m y  u n d e r s t a n d i n g  that the F e d e r a l  T r a d e  C o m m i s s i o n  w o u l d  
like to express  its s u pport for this legislation. Y o u r  comments 
or sugges t i o n s  w o u l d  b e  appreciated. I w o u l d  a p p r e c i a t e  y o u r  
f o r w a r d i n g  a n y  comm ents to the H o n o r a b l e  R i c h a r d  I. Eliason,
Chairman, S e n a t e  L a b o r  and C o m m e r c e  Committee, State Capitol,
P o u c h  V, Juneau, A l a s k a  99811.

T h a n k  y o u  for y o u r  o f f e r  of support in this matter.

Sincerely,

Bill S h e f f i e l d  
G o v ernor

Enclosure:

cc w/enc. A r t  C o r n e l l
F e d e r a l  T r a d e  C o m m i s s i o n  
W a s h i n g t o n ,  D.C. 20580

cc w / o  enc. J e f f r e y  W. Bush
A s s i s t a n t  A t t o r n e y  G e neral 
D e p a r t m e n t  of L a w
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I n t r o d u c e d :  2 / 9 / 8 4
R e f e r r e d :  L a b o r  a nd C o m m e r c e

a n d  J u d i c i a r y

B Y  T H E  R U L E S  C O M M I T T E E  B Y
IN T H E  S E N A T E  R E Q U E S T  OF T H E  G O V E R N O R

S E N A T E  B I L L  NO. 432 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a m e n d i n g  the A l a s k a  S e c u r i t i e s  A c t . "

BE  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A :

*  S e c t i o n  1. AS 4 5 . 5 5 . 2 6 0 ( c )  is a m e n d e d  to read:

(c) F o r  the p u r p o s e  of this s e c tion, a n  o f f e r  to s e l l  o r  to b u y  

is m a d e  in this state, w h e t h e r  o r  not e i t h e r  p a r t y  is t h e n  p r e s e n t  in  

this state, w h e n  t he o f f e r  (1) o r i g i n a t e s  f r o m  this statej_ [OR] (2) is

d i r e c t e d  by  the o f f e r o r  to this s t a t e  a n d  r e c e i v e d  at the p l a c e  to

w h i c h  it is d i r e c t e d ,  or  at a p o s t  o f f i c e  in  this s t a t e  in  the c ase of 

a m a i l e d  o f f e r ; or (3) in the case of an  o f f e r  to s e l l  or  to b u y  an 

i n t e r e s t  or p a r t i c i p a t i o n  in oil, g a s , o r  m i n i n g  r i g h t s ,  titles, or  

leases, or in p a y m e n t s  out of p r o d u c t i o n  u n d e r  t h o s e  r i ghts, t i t les,  

o r  leases, if the oil, gas, or  m i n i n g  right, title, or l e a s e  is o n  

land, i n c l u d i n g  s u b m e r g e d  land, l o c a t e d  in  t he state, r e g a r d l e s s  of

w h e r e  the o f f e r  to sell or  the o f f e r  to b u y  is m a de.
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C O M M IT T E E S

H O U S E  H E A L T H .  E D U C A T IO N  
A N D  SO C IA L  S L R V IC L S  

H O U S E  J U D IC IA R Y  
H O U SE  RULES Representative Max F. Gruenberg, Jr.

District 11 
Spcnard, Upper Midlown Anchorage

i*.o. uox v
JU N E A U .  A LA SKA  9 9 8 1 1 

(9 0 7 ) 4 6 5 -3 7 1R 
4 6 5 -4 9 6 8 / 4 9 8 6

9 1 4  C L A Y  C O U R T  
A N C H O R A G E . A LA SK A  9 9 5 0 .7  

(9 0 7 ) 2 7 6 - 6 8 4 4

M E M O R A N D U M

D A T E :  M a y  6 ,  1 9 8 7

T O :

F R O M :

R E :

A L L  S E N A T E  L A B O R  & C O M M E R C E  C O M M I T T E E  M E M B E R S
r j / !  .

M a x  F .  G r u e n b e r g ,  J r .  n / i t -T '
a  I ' .

C S H B  1 4 3 ( L & C ) ,  " A n  A c t  r e l a t i n g  t o  t h e  A l a s k a  
S e c u r i t i e s  A c t . "

C S H B  1 4 3 ( L & C )  p a s s e d  t h e  H o u s e  b y  a  v o t e  o f  3 3 - 5 .  I t  w i l l  
a l l o w  t h e  s t a t e  t o  a s s e s s  c i v i l  p e n a l t i e s  f o r  v i o l a t i o n s  o f  
t h e  A l a s k a  S e c u r i t i e s  A c t  i n  a d d i t i o n  t o ,  o r  a s  a n  a l t e r n a t i v e  
t o ,  t h e  p r e s e n t  c r i m i n a l  s a n c t i o n s  i n  t h e  a c t .

H B  1 4 3  w a s  a m e n d e d  i n  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
t o  i n c l u d e  l a s t  y e a r ' s  H o u s e  B i l l  1 2 6 .  A s  a  r e s u l t ,  H B  1 4 3  
w i l l  a l l o w  t h e  s t a t e  t o  p r o s e c u t e  f r a u d u l e n t  i n v e s t m e n t  
s c h e m e s  i n  A l a s k a n  o i l  a n d  g a s  l e a s e s ,  l a n d ,  a n d  m i n e r a l  
r i g h t s  a s  w e l l  a s  A l a s k a n  c o r p o r a t i o n s  a n d  l i m i t e d  
p a r t n e r s h i p s .

H B  1 ^ 3  h a s  z e r o  f i s c a l  n o t e s  f r o m  t h e  D e p a r t m e n t  o f  L a w  a n d  
t h e  D e p a r t m e n t  o f  C o m m e r c e .  I t  w i l l  b e  e n f o r c e d  t o  t h e  e x t e n t  
t h a t  p r e s e n t  r e s o u r c e s  a l l o w .

I n  1 9 8 5  H B  1 2 6  p a s s e d  t h e  H o u s e  3 6 - 0 .  H B  1 4 3  r e c e i v e d  
u n a n i m o u s  " D o - P a s s "  r e c o m m e n d a t i o n s  f r o m  t h e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e  a n d  t h e  J u d i c i a r y  C o m m i t t e e .  I t  r e c e i v e d  
t e n  " D o - P a s s e s "  a n d  o n e  " N o  R e c o m m e n d a t i o n "  f r o m  t h e  F i n a n c e  
C o m m i t t e e .



S E C T I O N A L  A N A L Y S I S  
C S H B  1 4 3 ( L & C )

S e c t i o n  1
A S  4 5 . 5 5 . 1 4 0 ( a ) ( 5 )  E x e m p t s  s e c u r i t i e s  i s s u e d  i n  c o n n e c t i o n  
w i t h  a n  e m p l o y e e  b e n e f i t  p l a n  f r o m  t h e  r e g i s t r a t i o n  
r e q u i r e m e n t s  o f  t h e  A l a s k a  S e c u r i t i e s  A c t .

S e c t i o n  2
A S  4 5 . 5 5 . 2 0 0  A l l o w s  t h e  s t a t e  t o  a s s e s s  c i v i l  p e n a l t i e s  f o r  
v i o l a t i o n s  o f  t h e  A l a s k a  S e c u r i t i e s  A c t  i n  a d d i t i o n  t o  t h e  
p r e s e n t  c i v i l  s a n c t i o n s  w h i c h  m a y  b e  i m p o s e d .

S e c t i o n  3
A S  4 5 . 5 5 . 2 1 0 ( a )  A l l o w s  t h e  s t a t e  t o  i m p o s e  c i v i l  p e n a l t i e s  i n  
a d d i t i o n  t o  t h e  c r i m i n a l  p e n a l t i e s  w h i c h  c a n  p r e s e n t l y  b e  
i m p o s e d  f o r  v i o l a t i o n s  o f  t h e  A l a s k a  S e c u r i t i e s  A c t .

S e c t i o n  4
A S  4 5 . 5 5 . 2 6 0 ( c )  A l l o w s  t h e  s t a t e  t o  p r o s e c u t e  f r a u d u l e n t  o u t -  
o f - s t a t e  s a l e s  o f  A l a s k a n  o i l ,  g a s ,  m i n i n g  r i g h t s  a n d  o t h e r  
i n t e r e s t  i n  A l a s k a n  l a n d  o r  m i n e r a l  p r o d u c t i o n  r i g h t s .

S e c t i o n  5
P r o v i d e s  f o r  a n  i m m e d i a t e  e f f e c t i v e  d a t e .
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S E C T I O N A L  A N A L Y S I S

CSHB 1 4 3 (L&C)

Section 1. Slightly broadens the e x e m p tion for securities 
issued by employee p e n s i o n  plans, from an e x e m p t i o n  for 
investment contracts to an exemption for all securities.- This 
exemption applies only to issuances made d i r ect ly to the employee 
by the plan, such as an issuance of shares in the company. This 
exemption does not apply to actual investments of the plan or 
trust. This section also repeals obsolete language.

Section 2. Adds n e w  subsections (b) an d ( c ) , w h i c h  p r o v i d e  
that the admini s t r a t o r  of securities (director of the D i v i s i o n  of 
Banking, Securities and Corporations, D e p a r t m e n t  of Commerce and 
Economic Development) m a y  issue a d m i nistrativ e orders imposing 
fines for viol at i o n s  of the A l a s k a  Securities Act. S ubsectio n 
(b) authorizes fines of up to $25,000 for k n o w i n g  or intentional 
violations, w h i l e  subsection (c) provides for fines of up to 
$5,000 for other violations. Su bsection (d) then provides that 
notice  and opport u n i t y  for h e a r i n g  mus t p r ecede the imposi t i o n  of 
any fine. The authority to issue a d m i n i s t r a t i v e  fines is 
consistent w i t h  the Revised U n i f o r m  Securities Act of 1985.

Section 3. Simply provides that the i m p o s i t i o n  of a d m i n i s­
trative fines does not p r e clude criminal p r o s e c u t i o n  u n d e r  the 
A l a s k a  Securities Act.

Section 4. This section amends the A l a s k a  Securities Act to 
extend its scope to include offers to buy or sell interests in 
oil, gas, or m i n i n g  rights on land located in the state, r e g a r d­
less of w h e r e  the offer or sale occurs. These provisions, 
o r i g i n a l l y  p r o p o s e d  by Governo r Sheffield in Senate Bill 432 
(1984) and House Bill 126 (1985), are in r e s ponse to n u m erous 
complaints of fraudulent oil and gas leasing schemes. This 
amendment w o u l d  e xtend the j u r i s d i c t i o n  of the state's securities 
regulato rs and of our courts over these fraudulent schemes, even 
if the "investment" sales are not made in our state or to A l a s k a  
residents.

Section 5. Provides an immediate effecti ve date.

A t t a c h m e n t s :

1. Position paper of DCED on original HB 143 (the civil p e n a l t y  
provisions of the current b i l l ) .

2. R e v i s e d  U n i f o r m  Securities Act of 1985, sec. 602(b), w h i c h  
provides for the imposition of a d m i n i s t r a t i v e  penalties of 
up to $25,000.



1985 H o u s e  Journal pp. 155-156, setting out the Governor's 
transmittal letter for HB 126, the p r o v i s i o n s  of w h i c h  are 
n o w  c o n t a i n e d  in sec. 4 of this bill.

L etter from former A t t o r n e y  G e n eral N o r m a n  C. Gorsu ch to 
former Senator Fritz P e t t y j o h n  r e g a r d i n g  the c o n s t i t u t i o n a l­
ity of SB 432 (1984), the prov isions of w h i c h  are cont ained 
in sec. 4 of the current bill. The State's juri sd i c t i o n a l  
claim w a s  u p h e l d  by the A l a s k a  Superior Court in State v. 
A l a s k a  L a n d  L e a s i n g , Case No. 3AN-83-8867.
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HB 143 "An Act r e l a t i n g  to the assessment o f  c i v i l  p ena l t i e s  under 
the Alaska S e cu r i t i e s  Act; and p rov id ing f o r  an e f f e c t i v e  
d a te . "

The Department o f  Commerce and Economic Development supports passage 
o f  HB 143 as d r a f t e d .
The Governor's  t r a n sm i t t a l  l e t t e r  as spread in the j o u rn a l  o f  F r iday ,  
February 20,  1987, on pages 279 and 280 , accu ra te ly  descr ibes the 
amendments being requested t o  the Alaska S e c u r i t i e s  Act under Section 
4 5 . 5 5 . 2 0 0 ;  O rders ,  I n junc t ion s  and Powers o f  the Adm in is t ra to r .
The inc lu s ion  o f  the add i t ions  at 4 5 . 5 5 . 2 0 0 ( b ) ,  ( c )  and (d )  as wel l  as 
the add i t ion  to  4 5 . 5 5 . 2 1 0 ( a )  w i l l  give a wide range o f  l a t i t u d e  to the 
Adm in is t ra to r  o f  S e c u r i t i e s  in cu r ing d e f i c i e n c i e s  under the Alaska 
S e cu r i t i e s  Act and v i o l a t i o n s  thereunder .  Whi le i t  i s  now poss ib le  
f o r  the Adm in is t ra to r  o f  S e c u r i t i e s  to i ssue  cease and d e s i s t  o rd e r s ,
they are o f t en  ignored o r  neglected by those in d iv id u a l s  to  whom they
are d i r e c ted .  The a b i l i t y  to assess a monetary p ena l t y  w i l l  
s trengthen the enforcement c a p a b i l i t y  o f  the D iv i s i o n  o f  Banking, 
S e cu r i t i e s  and Co rpo ra t ions .
We should now po in t  out tha t  the impos i t ion o f  c i v i l  p en a l t i e s  gives 
us an a l t e r n a t i v e  t o  the shu t t ing  down t o t a l l y  o f  an en t e rp r i s e  or  
ope ra t ion  who has v i o l a t e d  the S e cu r i t i e s  Act- Under the present 
scheme, our a l t e r n a t i v e  i s  simply to o rde r  a business to  cease and 
d e s i s t  i t s  ope ra t ion  in t o t o .  With the add i t ion  o f  the c i v i l  
p ena l t i e s  remedies, app l ic an ts  and/or r e g i s t r a n t s  may cont inue in 
business having co r rec ted  t h e i r  d e f i c i e n c ie s  and paid c i v i l  p ena l t i e s  
to  remind them to not repeat the v i o l a t i o n s .
The department supports  and urges t.assage o f  the b i l l .

17 Anthjony Smith, Commissioner 
DATE: 3 ; t

JAS/LPC/wfs5526W
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ignatcd officer or employee may apply to the court for an 
order compelling compliance.

(e) A request for an order ol compliance may be addressed 
to either:

(1) the [name of court having general trial jurisdiction! 
Court if the person is subject to service of process in this 
State: or

(2) a court of another state able to assert jurisdiction over 
the person refusing to testify or produce, if the person is not 
subject to service of process in this State.

Not later than the time the [Administrator] requests an 
order for compliance, the [Administrator! shall either send 
notice of the request by registered or certified mail, return 
receipt requested, to the respondent at the last known 
address or take other steps which are reasonably calculated 
to give the respondent actual notice.

SECTION 602. ENFORCEMENT.
(a) If the (Administrator) reasonably believes, whether or 

not based upon an investigation conducted under Section 
001. that (i) the sale of a security is subject to registration 
under this [Act) and the security is being offered or has been 
offered or sold by the issuer or another person in violation of 
Section 301 or (ii) a person is acting as a broker-dealer or 
investment adviser in violation of Section 201 or Section 203. 
the (Administrator), in addition to any specific power grant­
ed under this [Act) and subject to compliance with the 
requirements of Section 712. may issue, without a prior 
hearing, an order against the person or persons engaged in 
the prohibited activities, directing them to desist and refrain 
from further activity unless and until the security is regis­
tered or the person has been licensed under this [Act]. The 
cease and desist order shall state the section of this (/.ct| or 
rule or order of the [Administrator] under this (Acf which 
the [Administrator] reasonably believes has been or is being 
violated.

(b) If the-fAdministrator] reasonably believes, whether or 
not based upon an investigation conducted under Section 
601. that a person has violated this (Aat| or a rule or order of 
the [Administrator] under this [Act], tha [Administrator] 
may, in addition to any specific power granted under this 
(Act), after notice and hearing in an administrative proceed­
ing unless the right to notice and hearing is waived by the 
person against whom the sanction is imposed:

(1) issue a cease and desist order against the person:
(2) censure the person if the person is a licensed broker- 

dealer. sales representative, or investment adviser.
(3) bar or suspend the person from association with a 

licensed broker-dealer or investment adviser in this State:

1
(4) issue an order against an applicant, licensed person, or 
her person who knowingly violates this (Act) or a rule or 
der of the [Administrator] under this [Act], imposing a 
ril penalty up to a maximum of [S2.S00] for a single 
blation or of (S2S,000| for multiple violations in a single 
pcceding or a series of related proceedings: or 
• (5) initiate one or more of the actions specified in Section 

603 as applicable.
(c) Imposition of the sanctions under this section is limited 

as follows:
(1) if the (Administrator! revokes the license of a broker- 

dealer. sales representative, or investment adviser or bars a 
person from association with a licensed broker-dealer, or 
investment adviser under this section or Section 212. the 
imposition of that sanction precludes imposition of the sanc­
tion specified in subsection tbX-O: and

(2) the imposition hy the [Administrator] of one or more 
sanctions under subsection lb) wuh respect to a specific 
violation precludes the [Administrator] from later imposing

any other sanctions unuer subsection (bXl) through (4) with 
respect to the violation.

(d) For purposes of determining a sanction, if any. to be 
imposed under subsection IbXl) through (4). the [Administra­
tor] shall consider, among other factors, the frequency and 
persistence of the conduct constituting a violation of this 
[Act] or a rule or order of the [Administrator] under this 
[Act), the number of persons adversely affected by the 
conduct, and the resources of the person committing the 
violation.

SECTION 603. POWER OF COURT TO GRANT RELIEF.
(a) Upon a showing by the [Administrator] that a person 

has violated or is about to violate this [Act] or a rule or 
order of the [Administrator] under this (Act), the (insert 
name of the appropriate court| may grant or impose one or 
more of the following appropriate legal or equitable 
remedies:

(1) upon a showing of a violation of this [Act| or a rule or 
order of the [Administrator] under this [Act]:

(i) a temporary restraining order, permanent or tempo­
rary prohibitory or mandatory injunction, or a writ of 
prohibition or mandamus;

(ii) a civil penalty up to a maximum of (52.5001 for a 
single violation or of [S25.000] for multiple violations in a 
single proceeding or a series of related proceedings:

(iii) a declaratory judgment:
(iv) restitution to investors:
(v) the appointment of a receiver or conservator ior the 

defendant or the defendant s assets; and
(vi) other relief as the court deems just.

(2) upon a showing that the defendant is about to violate 
this [Act| or a rule or order of the [Administrator] under this 
[Act] only:

(i) a temporary restraining order.
(ii) a temporary or permanent injunction: or
(iii) a writ of prohibition or mandamus.

(3) In determining the appropriate relief to grant, the 
court shall consider enforcement- actio is taken and sanc­
tions imposed by the (Administrator) t ider Section 602 in 
connection with the transactions constituting violations of 
this [Act] or a rule or order of the [Administrator] under this 
[Act).

(b) The [Administrator] is not required to post a bond in an 
action under this section.

(c) Upon a showing by the securities agency or administra­
tor of another state that a person has violated the securities 
act of that state or a rule or order of the securities agency or 
administrator of that state, the court, in addition to any 
other legal or equitable remedies may impose one or more 
of the following remedies:

(1) appointment of a receiver, conservator, or ancillary 
receiver or conservator for the defendant or the defendant s 
assets located in this State: and 

|2) other relief as the court deems just.
SECTION 604. CRIMINAL PENALTIES.

(a) A person who willfully violates a provision of this 
(Act), except Section 504. or a rule of the [Administrator! 
under this [Act], or who violates Section 504. knowing the 
statement made to be false or misleading in any material 
respect, is guilty of a (insert the language for felony under 
applicable state law|.

lb ) A p e r s o n  w h o  w i l l f u l ly  v io la te s  a  s to p  o r d e r  o r  a  c e a s e  
a n d  d e s i s t  o r d e r  is s u e d  by  th e  [ A d m in is t r a to r !  u n d e r  th is  
( A c t | is  g u i l ty  o f  a  ( in s e r t  t h e  l a n g u a g e  f o r  m is d e m e a n o r  
u n d e r  a p p l ic a b le  s t a t e  la w |.

'-I4-85 "•jS’isntO 9V THE OUREAU OF NATIONAL AFF A'AS INC Waanmoion O C
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BILL SHEFFIELD», GOVERNOR
• • w  • .1

D E P A R T M E N T  O F  L A W  p o u c h k - s t a t e c a p i t o lM E i l / i n i . T l K . l  M v r  J U N E A U . A L A S K A  9 9 8 1 1
P H O N E : 1 9 0 7 1  4 6 5 - 3 6 0 0

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

M a r c h  23, 1984

The H o n o r a b l e  Fritz Pettyj ohn 
A l a s k a  State Senate 
Pouch V
Juneau, A l a s k a  99811

Re: SB 432, " an Act amending
the A l a s k a  Security's Act"

Dear Senator Pettyjohn:

At the Senate Labor and C o m m e r c e  C o m m i t t e e  h e a r i n g  on 
F e b r u a r y  15, 1984, you r e q u e s t e d  our o p i n i o n  w i t h  r e spect to the 
effect on the j u r i s d i c t i o n a l  scope of SB 432. This legislation 
w o u l d  clarify the exi sting A laska  Security' s Act to b e tt er reach 
fraudu lent or h i g h  p r e ssure out-of - s t a t e  sales o f  oil and gas 
lease h o l d  interests on state or federal lands in Alaska.

The A d m i n i s t r a t i o n  believes that A l a s k a  is w e l l  served 
b y  having an a b ility  to regulate sales of land or lease hold 
interests located in Alaska, even w h e r e  the transactions take 
place outside the state b e t w e e n  n o n - r e s i d e n t s  of the state. The 
state m a y  protect  the legitimate concer ns of its citizens by 
exercising the right to sue according to the do ctrine of parens 
p a t r i a e . This doctrine is recog n i z e d  in Alaska. State v. First 
National Ba nk of A n c h o r a g e , 660 P . 2d 406, 420-21 (Alaska 1982); 
Public Defender A g e n c v  v. Superior Court, 534 P . 2d 947 (Alaska
1 9 7 5 ) .   ------------------------------------------------------------------ --------------------------------------

B e c ause w e  oelieve there is a s u b s t a n t i a l  state i n t e r­
est in p r e v e n t i n g  fraud ulent sales of oil and gas leases located 
w i t h i n  the state's border, w e  b e lie ve a c o n s t i t u t i o n a l  challenge 
against Alask a's a s s e r t i o n  of j u r i s d i c t i o n  p r o v i d e d  by the 
p r o p o s e d  l e gislatio n w o u l d  fail. A  c l a i m  that the jurisdic tion 
a f f o r d e d  b y  the p r o p o s e d  l egislation v i o l a t e s  an out-of-state 
c i t i z e n’s rights u n d e r  the Due Process Clause, Full Fait h and 
Credit Clause or Commerce clause of the U.S. C o n s t i t u t i o n  would, 
in all likelihood, be dismissed. See g e n e r a l l y , Aldens, Inc., v. 
P a c k e l , 524 F.2d 38 (3rd Cir. 1975). the Aldens case Is
instructive because it involved a c h a l l e n g e  to Pennsylvania's 
right to enforce state credit sales laws as applied to an
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Illinois corporation operating a m a i l  order business in all fifty 
states and w h e r e  all orders were a c c e p t e d  in Chicago. In that 
case, the court p e r f ormed a t h o rough and compre h e n s i v e  analysis 
of a v a r i e t y  of constitutional issues and c o n c luded  that none of 
the constituti onal provisions were v i o l a t e d  b y  enforcement of 
P ennsy l v a n i a ' s  laws.

The currently  accepted a p p r o a c h  to Due Process Clause 
l i m i t a t i o n  challenges is one of interest analysis w h e r e  the court 
focuses on w h e t h e r  a state has s u f f i c i e n t  interest "to justify 
any exercise of it's sovereignty i n  con nec t i o n  w i t h  the t rans­
act i o n  and dispute." Id. at 42-43, (citing McGee v. 
I n t ernatio nal C o m p a n y , 355 U.S. 220 (1957)) emphasis in original. 
The court further note d in Alden t hat a r e l a t i v e l y  low threshold 
of s tate interest is n e e d e d  to j u s t i f y  jurisdiction. Id. at 43.

In conclusion, because A l a s k a  has a substantial 
interest in transactions involving land or interest of land 
w i t h i n  its borders, w e  believe a court w o u l d  find that the 
exercise of j u r i s d i c t i o n  through t h e  p r o p o s e d  l eg islation does 
not in terfere w i t h  an out-of-state defendant's due process or 
other constitution al rights.

Please feel free to call if w e  can be of additional 
assistance.

A t t o r n e y  General

N C G : e e r

cc: S e n a t o r  R i c h a r d  I. Elaison
Chairman, Senate L a b o r  and 
Commerce Committee

S e nator Bob M u l c a h y  
Vice-Cha irman, Senate Labor 
and Commerce Committee

S e n ator P a t r i c k  Rodey 
S enate La bor and Commerce 
Committee

S e n a t o r  John C. Sackett 
S enat e Labor and Commerce 
Commi t.tee




