


4 STEVE COWPER

State ok Alaska

0"FIC£ GTHE GOVERNOR

JCXEAU

February® 10/ 1587

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska

Constitution, | am transmitting a bill that would prohibit
the "civil compromise” of criminal cases arising fronm
domestic violence situations. This proposed legislation was

requested by the Council on Domestic Violence and Sexual
Assault and 1is supported by the Alaska Network on Domestic
Violence and Sexual Assault.

Under existing law (AS 12.45.120 - 12.45.140), a
misdemeanor crime for which the 1injured party has a civil
remedy may, except under certain circumstances, be ordered
dismissed by the court if the defendant and the victim reach
a civil compromise (in other words, 1if the defendant pays
the victim money in recompense) . This bill amends
AS 12 .45 .120 to add crimes that arise from a domestic
violence situation to the list of crimes that may not be
civilly compromised.

Alaska®s civil compromise statute, originally acopted 1in
1900, is modelled wupon an 1813 New York statute. The
statute apparently was based on the belief that there are
some minor cases (such as libel, trespass, or simple
assault) that, while technically public offenses, are, 1iIn

reality, primarily private disputes between two parties. In
such cases, it wasbelieved, the public interest would be
better served if the parties could reach an amicable
resolution of their private dispute outside of the
courtroom. Although such provisions were widespread at the
turn of the century, many states, including New York, have
since repealed their civil compromise statutes. There are

only about 15 states, 1including Alaska, which now retain
some form of civil compromise statute.

Unfortunately, in recent years the civil compromise statute
has been used by abusive spouses as an easy and cheap way of
obtaining the dismissal of criminal charges pending against
them. In the recent case of State v. Nelles, 713 P.2d 806
(Alaska App. 1986) , the Alaska Court of Appeals upheld a
Fairbanks judge®s decision to dismiss criminal charges
against a man who had struck his girlfriend 1in the face
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with his fist, injuring her and requiring stitches.
Nonetheless, the court expressed concern "that domestic
assaults not go unpunished merely because the victims wir.h
to withdraw their complaints 1in the hope thatr.o further

abuse will occur.” 712 P.2d at 81C. The court was

unwilling to judicially create an additional. exception to

the civil compromise statute, however. The court stated:
The statute, 1in i1ts current form, does not exempt
domestic dispute.”.. Amendment to create additional
exception:-: is clearly a matter of legislative,

rather than judicial, concern.
713 P.2d at 810; footnote emitter.

In recent years, there liasbeen ar. increasing awareness 1in
.our society of the pervasive problem of domestic violence:
the physical and sexual abuse cf women, children, and the
elderly. In 19c0, the Alaska Ulegislature adopted a tc-ugh
new domestic violence law/ that allows the victim of domestic
violence to go to court to obtain a restraining order fcr
protection against an abusive spouse or family member
*AS 25.35.010 - 25.35.060) . Under certain circumstance”,
violation c¢f such a court order in a crime (see, e.g.,
AS 11.61.120(a) (61). Because of the need tc protect victims
from domestic abuse, tlie legislature amended the state"s
criminal procedure code in 1973 to allow a peace officer tc
arrest an offender for certain types of domestic crimes,
even if the crime was a misdemeanor not committed 1in the
officer®s presence. This 1is an exception to the general
rule. See AS 12.25.030(b).

Battered wives, young children, and elderly parents are
often in an extremely precarious position. The victim may
be dependant upon rhe offender for focc, shelter, and
emotional support, and may therefore be particularly
vulnerable to threats or coercion. In recent years, state
prosecutors have handled several homicide and felony assault
cases where the victims had been repeatedly beaten by their

husbands or boyfriends. In seme cf those cases, criminal
charges had beer, filed, only to be later dismissed at the
victim®s request. It ikes little sense to toughen the

state®s civil and criminal lavw/:: against domestic violence on
one hand bur, on the other \ 1id, to continue to allow
abusers to pressure their victims into "civilly
compromising” the charges against them.
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This: bill recognizes that we have an obligation to protect
those who are too young, too old, or too emotionally
vulnerable to be able to effectively protect themselves.
The abuse of women, children, and the elderly is an offense
against eve.y member of a civilized society; it is
emphatically not a "private dispute™ for which a civil
compromise is appropriate. I urge your prompt and favorable
action on this bill. /

$iAve Cowper
Soverncr
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MMNAL CORAPROMIBSES Law’s use Worries prosecutors

By SHEILA TOOMEY
Daily News reporter

Mon who beat their wives
can escape prosecution as IonF
as their victim sa>{s it's all
right under an old, rarely
used law that now has
Anchorage prosecutors and
family counselors worried.
~The procedure, called a
civil compromise, is routinely

used to kill Fairbanks
domestic violence cases,
according to the district

attorney's office there. It is

rarely used at all in
Anchorage, but has been
invoked in a domestic

violence case now pending in
District Court. _
“It could have some serious

effects," said Assistant
Municipal Prosecutor John
McConnaughy.

The proSecutor's office has
a four-year-old policy of
taking domestic assault ases
to court even if the viet m —
usually a battered \vom;r. —
changes her mind about
wanting to prosecute her
attacker. Professionals in the
field believe nearly all suck
victims are physically or
emotionally coerced "into
dropping charges.
~The usual "deal offered a
first offender is to complete a
Year of counseling in return
or having his record wiped
clean. .

Benito Mendoza was
arrested on June 21 and
charged with fourth-degree
assault, the misdemeanor
charge used in most domestic
violence cases. The victim,
Virginia Slatts, told police
Mendoza punched her in the
face and kicked her in the
thigh. Police photographed
her injuries, including what
turned out to he a broken

nose.

On June 27, defense
attorneMRon Offrct asked
Judge Michael Wolverton to

dismiss the charge against
Mendoza because Slatts had
signed a civil compromise
agreement.

“For SI and other valuable
consideration.” the agreement

rcaas, “Virginia R. Slatts
docs herby release and
forever discharge Benito

Mendoza from any and ail

acts and actions and damages
as a result of the incident
occurrm(h; on June 21 ... and
agrees that she does not wish
to Bursue the above matter."

y law, filing the
a?reement took the decision
of whether the case should be
Erosecuted out of the hands of
he prosecutor and gave it to

the judge.

cConnaughy asked for a
hearing to present evidence
that civil compromise is
generally not appropriate in
domestic violence cases, and
would « be
mapprognate
where t
abuse.- _

At an Aug, 5 hearing, he
produced evidence oL two
other assaults against Slatts
by Mendoza from August 1985
to June 1986. There was no
prosecution, but hospital
personnel testified to the
extent of Slatts' injuries.
Police were called regardln%
an assault on Aug. 24, 198
when Slatts was pregnant,
according to testimony. She
was treated but no charge
was filed. ,

At the hearing, Wolverton
delayed making a decision
because Slatts did not show
up and he could not ask her if
she had been pressured. When
Slatts failed to show for a
second hearing, he issued a

particularly
_In this case,
ere is a history of

bench warrant for her arrest,
So now the victim is
technically a fugitive, a

situation both sides say they

deplore. .
Few cases go this far, but
Fairbanks istrict Court

Judge Ed Crutchfield sai/]s
this is one of the reasons he
‘compromises” about Six
domestic violence cases a
year. His use of civil
compromise was upheld
earlier thic year by the
Alaska Court of Appeals.
However, the court included a
warning in its opinion: _
"In “cases of domestic
violence that appear to
involve a continuing danger

of injury’ to the victim, it
could well be an abuse of
discretion for the trial court
to order dismissal.”

~ Crutchfield said Fairbanks
judges generally follow this
guideline and civil
compromises are not used "if
someone had any type of
history of domestic violence,
whether convicted or not
convicted.”

“1 would think | should be
nailed to the yardarm if |
have compromised a case
where there was a history and
a chance it will reoccur.”

Ken- Roosa, head of the
special assault unit in the
Fairbanks district attorney’s
office, sees it differently. “It's

unusual for the court to
refuse to accept" a
compromise, he said. As soon
as charges are filed,

defendants “make an effort to
contact the victim and offer
her a little money to settle."
Even if restricted to first
offenders, the law should not
be available in domestic
violence cases, said
Anchorage . Municipal
Prosecutor Jim Ottinger.
“The whole point is to get the
first offender into treatment
so there won't be second
offense."
_Frances Furdy, head of the
city's abuse  prevention
program, testified for the
ﬁrosecutlon nt the Mendoza
earing. "l don't believe

Anchorage Daily News

someone who lives in viole
as a victim can make a 1
choice about what a remt
is," she said later.

~When abusers  km
victims can't get the chari
dropped, prosecutors a
counselors said, they st
pressuring the victim abc
the case and start thinki

about  accepting t
coun_sellnP. "deal.” T
availability of  civ
compromise  short-circui

this, McConnaughy said.

Purdy and others tried
get the civil compromise la
cha_nPed during the la
legislative session, but t:
Fairbanks judges objecte
Bartly, Crutchfield = sai
ecause he and his colleagu
were angry at charges thi
were abusing their discrctio
“That's completely not true
He said. . _

"We don't just sign the
because someone sticks the:

in front of us ... | thin
everr one of thejc cast
should be addressed on i
own merits."

Meanwhile, defens
attorney Offrct, the man wh
started all the fuss b
presenting = the  civi
compromise in the Mendoz
case, said he realizes "th

problem that's raised by th
whole thing." Eut the law ha
been on the books since 1961
he said, and prosecutors’ fear
have not materialized. .
Alaska's civil compromis
law derives from an 1813 Nc\
York law meant to ge
private nuisance cases out ¢
court. In Oregon, wher
Offret first ran into such
law, it was used ﬁnmarlly |
shoplifting cases, he said.

Sunaoy, August 17, 1936
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I'The state . appeals from a district court dismissal of a
misdemeanor assault charge against- Bruce Nelles. Judge H.E. Crutchfield
dismissed the charge pursuant to the misdemeanor civil compromise statute.
We affirm.

BACKGROUND

o . While intoxicated, Nelles struck his girlfriend, Mary M. Henry,
on the-mouth with his fist. Henry's injury required four estitches. She
filed"a citizen arrest form seeking Nelles' arrestf



> /["Step

| At a bail, hearing before Judge Crutchfield, Nelles’
moved for dismissal. He.'submitted a statement titled “Compromise &
C”minal Action," which was signed by Henry and stated:

- action ety enty” '”‘(Fh Jha” Iknow? d06s it e

o "o ' Bishe has recerved satrsactr n %r t e inj ur tohrs(wher ,

‘ | pers r'ther states that he/she qoes-"not wis
p eedapwrtH this action, since ne/se has recerved

-\-/:. S[jgelfeﬁgalr?tn Brucellee%fgs to his/her person from the
The. state opposed *Nelles’ motion for dismissal. The court allowed Nellesl
couns-el to examine Henry under oath. Henry testified that she and Nelles
.intended to. marry, that he had never assaulted her on any other occasion
during, therr one §ear foéether that none of her clothes had been_torn,

that; she' had not incurred .any medical expenses, that she was unemployed

at' the time of the «assault,.had lost no wages, and that she did not want

any civil compensation from Nelles. J
». Judge Crutchfield'further questioned Henry:'
Court: {aﬁrnWIt{he J don't know whetheer Wildrid e

/! rl te st tem rom ex Iar g
b |\ rfrovr 10ns ' 0 Ef 2&)1% \X/ﬁrch I!r vrouslg
K 0 ookrn% at. And t asis for .t rs rs to. not
v .ol Prosec te some C: ses the same trme %
TR ur(e reco nizes that t e c urt sstem and e 5) e
o/, rosecutor not be some type o
z0ne an( have terr trme taken up ith boygrrl

e reratrons
Henry:. | understand.

Court: And, ﬁheres some rovrsrons for cRstsgndlve never
been’ ¢ sts should he assessed

r about who
against,- vﬁhetﬁer It's the deehgant or the witness who
rrng charges, YOU are aware, ,f
J J se t at  th res possrbrlrt hatif | grant
at based Hgon the court's time an %vw
oay rme may have to assess some costs -
ould be drsmrssed Did you understand that?



""""

com: TCOUtT You'Fe not frightened of Mr. e Nelles [ take it then,
%\7/5./' * Jﬂq t ; dak

. ou,. he di ry to talk you Into doing this or
theatenelng you in ayny way? ) * gt
. CHenry:  Now

-mm -Judge Crutchfield’ initially denjed Nelles' motion to dismiss.
After-. Nelles moved for reconsideration, however, Judge Crutchfield
ordered the case dismissed. "pursuant to the civil compromise provisions"
and .".upon payment of .$100 costs." The-state has appealed the order of
dismissal-.

3

DISCUSSION

* - "In -theory there -should be no compromises of criminal cases."
Miller, The Compromise of Criminal Cases, 1 So. Cal. L Rev. T (1927).
*A'nd;"in practice, "the civil and criminal lav/ operate independently of one

$ « another so that resolution of a victim's civil rights and remedies has no
effect, upon criminal prosecution." People v. Moulton, .182 Cal. Rptr. 761,
.766- (Cal. App. Dep't.. Super. Ct. 1982). "An exception to this .principle
exists'/ however, where -a' statute specifically authorizes a:compromise of
the crimimal, " as-well as the” civil,” liability “arising' ottt ‘of Sertain tonduct.”
Ahnot-, 42 A.L.R.3d 315 318, § 2[a]. Many states, including Alaska,
have adopted such-statutes, allowing judicially-sanctioned compromises and
dismissals of Criminal-charges.l

. . AS 12.45.120-.14
. Cal. Pena\'Code § 1377-19 (West 19

" (footnote ‘Continued)

0: Ariz. Rey. Stat. Ann. § 13-3981 (1978):
82): fdaho Code Anns g 3461- 0)3



. '#t appears that Alaska's civil compromise statutes derived mwom
the same ,source as most other srmrlar statutes/ a 1813 New York statute

- O , / J /

that read: . oot ¢

" That in a|| cases_where a person shall, “onlthe com-
Lo ,géarnt ﬂtheC( be . bound 'bz r6Co nrsancg to /

g arl: oré or want 0 suret | be committe
j be In icted ;for an assault'a

ha e or 0 er ’
ttery, th
misdemeanor, to' the Inhury and amag the. par
[com Iarnrn /(]and not charged, t a]ve been done rrot, ,
es [N on]st rntentrt commit a] e] or. not being" '
a \0US: GHime an rr hrc shall also be
U /rgmgar r:eIVIt acrrlr(anrstrate wh)oar% rngvarnrngen t
r""/""//"e nr%9 ({(‘ ﬁf‘ g the com t eore .
r Whic the rndr ent. s a]n ack now
"""/ e to ave rcerve satfrs c{*tron or suc rnéurr
///// /da a e It sh IawH or the magrst rs
rscr ron to rschar e tg reco%nrsa C or ﬂr
. -|"| |he courff Iso I éerr ISC g to, of er nolle i
on the Indictment.2 .

pFOSGQUI {0 e entere

(ootnote |contrnued)

979) ch.. 276, West 1972);  Nev: Rev.
§a5t8/ o178 o6F 568/" gaaf? AOkI3a79t 5éé\§n Ph 2 A%r)rlz%rlt%rg(wezs%
% urgrl’ | 65 ta?t Codé Ann §O§ 770 )’3 (19783 |

S

on 50-
/m->h | 1, W

]g)re/ Ul ,r B?In Ia%e art the Ha\t/s of Al skan%re derrved fé)m t ose n

on’/ FE ource aska regon
|1'A (1< Rev. 16 725e ﬁe as a crvﬂ om romrse
1S
1

S
-1
@err tar er to hﬁ“ Naye rvrlbe%om ro d’ tes %ee AI sEa
o?es, t. 1, ch 29 gét? 253 ?6 Ca?te 8002 és Alas, af satut% reE}]ers
tha%“k%’s?t oS 'S%Whagrt?hh‘tf a%mtésa“%“r % t}' ston Statute
compare n Aelaska é)des , %Vg 325 Cart%r 19003}] h
Geln lLV\é' Ann. rz!rvmvs 0PrOC od trt ch
%S % E g-tﬂ] % renum ered 8r LW, %(VIII ch. XV §
96-1699
1 The Iaws of Ore on, -and therefore Alﬁska are derived in Iarg
art from thpse | k Altho t[tl maaor gorrowrn%
E greg{)n in 1853 1854 \. Oreaens celebrate e
ers rewore eh aw In 186271864, frn as err
sou£‘/ the co es (ﬂndt rat codes Hre(rgared or~ New or

commission Dav Fiel ommrssron ad also,
e/lre% heavrfy on the oIAer New Yor!< statutes C "Brown, The’

(foatnote continued) oy

-4 -
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AANSYIFALY 8 T9'(1813), quoted in People v. Moulton, 182 Cal.’ Rptr. 761,
'(Cal, App/ Dep't. Super. Ct. 1982). The purpose or the statute was
to encourage the amicable-resolution, of disputes that were primarily private

Vin nature:

The underlying ~ compromise  statutes ' was

B%I /%y the N \% Yq?rk Commissioners on Sractlce

leading' in, 1849 as follows: . '

I:. L‘(

P e There are-many cases, which are technlc |
AR i P uplic' of? sesy but WhICh are reaw
otz at er 0 prlvae than PUbIC (nature,

JiMiv- o ME (ere th L[|<b||c ntere are; better
C% A promote check arn ¥ en?ouragl %
RS h Ina OSGCLII'[IOHS 0 class ~ar
AT ||bels,- Elmpe assdaults and b herles o
! » those. accordi ICivI-
tted yor

com romlse ?tatute are not comm
u)[g an o |ce]r of ustlce while in te
| 0 ecut|?n of duties. of his office,-

; Mtous [ Wlth an intent to comrp|
K- Wit thesE excePtlons cases of this

nat have b f tatutes
ﬂ/vgg %eeen yconmd@reeﬁl 0 " gc%s of o

-com romlse ' a po whic h een
carried, by the courts IOstlﬁlfurther than the J

SHfyv oterms of the st a u e.

L2 people v? Moultén,-182 €al. Rptr. at 766 (citations omitted).
AS

emeanor. for which the person e act
constituting the crime .nas a reme)y ¥ clvil action,
the crime“may be compromised « excep when it was

commlt%ed upon a peace officer, judge or. magis
Brf |tcee'WP"|e in tb% exe utrEon '%ﬁ the dptlesJ 09 ?1 o

3 defendaqt IS heL Lmanswer on . cha[) mis-

(footnote 2 continued)
Part |I, 2 U.C.-L.A. - Alaska L.
urces &f97th>e Alaska and Oreqon Codes, Part [I, 2 U.C aska



2) rjotously.; 7
* (3] with an- mtent to commit a felony;
4) larcenously,

| * Sec, 12.45. 130 Acknowled%ment of _saisf ctron
7% mbured rﬁ)ar P Z %ure
/ the ¢ urt | ich' th de en H
% angl fime be ore t[)ral ackn?we ges, | H% .
| that'satist actron "has* been reﬁerved orthe inury.,
7 ->cour maZ rroaym(e of the costs Ipcurre order .
ecutio ismissed and- the  defendant

|[doeaorsa/{o'pear

Ischarge e'order 15 a bar to anotfer rosecutron
T qor the s e grpme5 ? 7 I7h‘ p )
|777;7 7007 !.j ||7

12 45,140, Com%rl%mrse orAst(aPIrmeupon com-

promrse ﬁoy other means pro Ited may not

Ry

I77|

*m

b
3777’ ¥/ The statutes/as orrgrnally adopted rn 1900, read: 7'-
{

C. 7¢>253 Wha crmes ‘may bé compromised/// T
T ]tjwat wﬁen a d5efendanh t e] fo an%vlfer on % rharﬁe/?? 0
of misdemeanor qh person maure) e
17 act. constitutin e crrme has reme g VI
17:7 action, the crime may be comPromrse as pr vide
< the next sectron exc Bt when 1t was committed
7V 3 FIrst.7 afn e [0 Justrce Whrle in 7
the executron of the dufies o hrs o Ice: . r

%h V\ﬁhog#srh/tent to. commit a f felony; or o ;
Fourth Larcenous 77

II%S Oreg., .Oct. 19, 1864; Hill's Ann. Laws,'s.

«

17-

Y7"v|yI %Eﬁﬁ See -254, le/r/eCoorrnprotH]se bY ﬁermrssrod ?r]rureg
gg ar %qore the court at Whrch the %%ndd

(P agrpeaﬁ t time- befor trial on, an

ct ent t 8r|me nd ac owehdge In wrrtrn

th‘ e has -received .satisfaction for t

7 1 coart may, in IS drsgretrog on pa ment 0 rhrg osts 0
i SR TR o e
o 7 Be drs%( here om: § he order and]ah
0 reasons theretdr must be entered on the journal.

‘o o Laws Oregi.,. Oct. 19, 1864;. Hill's Ann. Laws, s.-
(fodtnote continued) '

ore

in 71'



Whirr- WvV/ *SI\/In this case, the--state initially contends that these statutes
T V|o|ate the separatlon of powers doctrine. he state rehes upon- State V.
* Carlson, 55 P.2d 269, 271-72 (Alaska 1976), 'and Public Defender Agency

L Superior Court, 834 P.2d 947, 95152 (Alaska 1975). It arques that the
ig- district court's order of dlsmlssal amounts to "a usurpation of-the exec-

utive” power residing' in the state, district  attorney's office to bringcharges
7 and ..determine their disposition.” We find this argument to Be without

7

# in/State V/Car fson, the defendant was Ind|cted for"murder but

the tnal court aga.nst the state's opposition,” agreed, to accept a guilty

(footnote 3 contlnued) - J
1520; Saxon V. Hill, 6 O.reg., K
' Sec. 255. Orde har tp another prosecution’
zat the ort?er guthortzed h Pte last section, hen
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[T+ plea’.to the lesser offense of mairrslaughter. No statute or rule p'ermitted

TRTTT “the trial court to accept such ‘a plea. The supreme ‘court -reversed,

of/"tv-v;i finding, th'étY.the trial court's decision would "usurp thé executive function

" of choosing which charge to initiate. " 8% Pd at <212 n

o  Public Defender Agencyv Superror Court the trial court grdered the

R ”S stalte' to prrfsecute a’civil action for child support. ~ The supreme court

similarly concluded that .the ' separation of. powers doctrine .had been

violated, holding that/"the Attorney General cannot be controlled .in" either

7 hisdecision of whether, to “~proceed, or in his drs/po's?itron \of the
b focdhina, st p2d oo Coom

1al .interference/with the

" udge fcrutchfield did

"He dada Vbt this

i-/rfr.r/T

common condition precedent under/compromrse

the court or Ithre”*prt)secutor) | See also

Hoines v. Barney's Club, Inc-. -170 Cal Rptr. 42, 47 (Cal. .1980) (in

" explaining the civil compromise statute, the court stated ~that - the
** prosecutor -ha§ no role in a dismissal of civil compromise).- The state, has
' cited no case purporting to. hold* that prosecutorial consent to a civil
compromise is necessary as a matter of constitutional lav/, and we are
-aware of none. Because-the court's authority to compromise misdemeanors
has been expressly conferred by the legislature, we find the present case

m readily distinguishable from State v. Carlson and Public Defender Agency
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Superior Court, and-we. conclude/that there'is no separation of powers
violation made out here. K ' ! [ "

. " #wThe state's next argumentis that crimes .arising from domestic
| i’disputeé t'sh'euld not be aréable” to diviTcompromise.  Certainly, the state
'll * ”’has d valid concern that (\1/omestic \zassaults not go : unpunished- ..merely
| because. +the V|ct|ms WISh to withdraw* their complaints in the hope- that no
M "5t h e r ‘abuse* will, occur- .-However/.the state cites no support for the

argument that publlc pollcy mandates' a Jud|C|aIIy created- exceptlon to the
Acdrilpromise .- sta ute"/jtﬁe statute,- |n it ﬁurrent form’, * does not
o N AN | Texempt.-Ad°njestic disputes.’-. Amendment to create additional- exceptions IS

AN lear™matter'of legislative, rather than judicial, concern.*

7 [ “/IMoreover, we note .that, ‘‘under the.. Alaska civil compromise
istatute", .the decision whether to; dismiss or prosecute is vested; in the
ShgMsound-discretion of ‘the trial;, court, and no right'-to dismissal is conferred
-T:M,Tupon, the, aczcused . [I%n__c_:_ases of domestic violence; that appear to involve a
"t N oondiadicts_demolnr 0f.iRjury “to the victim, if could well be' an abuse of
7 A glscretlon for the trial court .to. order dismissal: In the preSefit™case,
“ANhoweyer,:..the' state has not suggested, any ongoing danger to the/victim,
; nd the recqr7d7 9onta|ns npthlng to-indicate that Judge Crutchf |e|9 a]bused

- # A his discretiondn this regard. 7 mmz N7/, ./ 51 713

V% 7V-V 1. e ; . . o Co R

VA w1 W note that. Calbfornla has famended the CIVI| cgmpromlse

-v/ Statute, to create ag (ieptlon rnng civil com ro Ise when the |nHy

anses rom a second willtul anft nowrn V|oat|P a restraining o S

ose rvg 9 estlc vmence Cal. Pen §T7r WesTt| 198
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e S ép{sedaiglzo%y under California law.  Cal. Penal’, Code §?735
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“Fhe  state mesfirther argues that the ’civil compromiser statute

engenders .conflict -with “the -Alaska Code ‘of Professional, -RespansibHity,
Disciplinary Rule 7-105(A), ~ which* statés that *“[a]* Tawyér: shall not
present, participate In. presenting, or threaten to present criminal, charges

- solely to obtain an advantage in ‘a civil matter." See, e.g., MacDonald v.

Musick, '425 F.2d 373. (9th Cir.* 1970)- (prosecutprial misconduct where
ch.arg.e of resisting arrest Was -gltroduced -5 "bludgeon™ behind the attempt
to defeat a possible gwl action by the arrestee for false’ arrest). This,
rule is plainly inapplicable here.Dismissal of.a case upon civil compromise

simply, does not«imply that-the' case was prosecuted "solely to.'obtain an

. advantage in a civil, matter;" J ,

oV (Judge Crutchfield's, dismissal of the case is AFFIRMED
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MtJTCCIPMJITY OF ANCI3CR&TE

HEMiIHAHNjM
DATE: Marcel 5, 1987
TO: Suzanne Tryck, Department of Intergovernmental Affairs
rPCAI . Francos Purdy, Program Manager, Abase Prevention Program *

SUBJECT: Testimony on HD 122 - Civil Cct"promise on Misdsraeanors

This bill is the sure bill that was introduced in the 1986 legislature
The Special Committee on Domestic .Violence encouraged the Municipality
of Anchorage to support its passage. The Municipality took an active

role in supporting this bill, then H3 463; hopefully, we can continue
to work for it becoming law..

The bill would delete the loophole in the current Alaska Statutes that
allows a misdemeanor assault to he liardied through a civil compromise
in lieu cf criminal prosecution. .Th?s is not the preferred method for
closing a r*W-.1ic violence case. When there is a civil compromise,
the victim states to tlie court that she does not want the criminal
accion against her abuser pursued. |If the judge rules that the ¢
compensation (usually a premise of no hitting in the future and a
$1.00 renumeration for pain, and suffering) offered by the abuser is
adequate, the judge then dismisses the criminal case (not allowing the
prosecutors to bring criminal charges) and rules favorably (approves)
the terms of the (agreement) civil compromise..

The current method for handling these cases is for the prosecution to
sufcpeona an expert witness, like myself, to testify. The expert
testimony includes why tlie victim is unable to fully understand the
implications of accepting this ccopramise. This involves testimony
about the history of violence victim lias keen subjected to and/or the
history of violence in this relationship, the level of blame the
victim has internalized, the victimization pattern in this
relationship, the probability of reoccurrence of the abuse, and the
need for a public policy that includes: “the protection of;the victim,
children and the abuser from incurring future harm as a result of this
progressively deteriorating behavior pattern. The reason for such
extensive testimony is to establish gicunds for an appeal should the
judge grant the civil compromise. m

As you can see handling these cases by establishing a record for
appeal in each case is lengthy and. costly. It is also quite dif—
ficult on tha victim since she has to be in the court roan to testify
and explain in front of the abuser the reasons she has -for believing
that she will not be hurt again. Also, the experience gained in other
jurisdictions is that the couple will be bade in ccurt later when the
violence again erupts. Generally the violence .ismore traumatic to
tha victim and the alleged batterer the second time they have to
appear in court.
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It does nE£T!1?pear to be ccod. public policy to wait for a repetition
of harm before intervening. Yyl charged the police procedure in
Anchorage and in Alaska to not ignore the first call specifically
because our experience liad been that the violence generally does
intensify over tire. By having a judge rule that it is merely a
"civil matter™ between two "equal™ parties, only reinforces that
society condones domestic violence. It is also counterproductive to
tell law enforcement personnel to respond to these calls and arrest
whenever possible or at least take full reports, if on the other hand
we legislatively allow a process thac cira.tmvents the criminal justice
system.

By closing this loophole new we prevent this cxmiprcmse to be utilized
in settling child and elder abuse cases as well.

HENrHTED EBDBLH-! AREAS IN THIS HJIL:

1. Absolutely no exclusion for dissolutions:
There is absolutely no intermediary between the partners seeking
a dissolution. Theoretically, the judge should not alio*/ a
dissolution that is the least bit slanted to favor an abuser if
there is any history or hint of domestic violence. On tlie
practical side, it is net always- discernible that "jointTtustody”
is a coerced arrangement if there is no paper trail of violence
in the relationship.

2. No exclusion "or divorces:
Pending divorces (prior to the abuse) Viould continue to subject
the victim to intimidation with threats of future violence if she
doesn™t agree to the-conditions of divorce and a civil compro—
mise. A problem already exist in divorces because tha victim of
domescic violence often agrees to many conditions that will later
be found detrimental to the children, be an unjust property
settlement, or unwanted even by the victim"s partner once the
power struggle of the divorca process is Tver. m

Ethical conduct for attorneys dictates that civil actions not be
bargained against the threat or promise of cr-iminal actions. To
add an exclusion for a pending divorce case gives the appearance
of one action being bargained against another. This could also
raise some issues related to equal protection for persons in the
process of divorces.

IT the existence of a pending criminal case does, in fact, delay
the divorce proceeding, it is likely that the victim will not be
penalized sir.es the court can take judicial notice of the
criminal case and save the victim"s attorney the court time

that wt?ild have been needed to present similar information for a
conrested divorce. It is also important that the court should be
advised abcut. the history of violence in its determination of
child custody or visitation and the closing of case through civil
oamprnnu.se may not be drawn to the court®s attention.

i. Inclusion of larcenously:
In erases that: involve the abuse of elderly individuals, a sizable
percentage of. the iibuse is concurrent with tne withholdin of
monies belo.rring the the elderly person. To allow civil canpro-
mise-i in these cases of darvsstic violence would serious.y hamper
the intervention into elder abuse cases. .



4. Civil rxmsgrosiise erroneously assures irxlivirimls have equal power.
Individuals involved in domestic violence do not enjoy a coequal
relationship. One of the unfortunate results cf domestic
violence is that one individual bhecome; a victim or at least a
person who is intimidated, coerced, end. frightened (and often
physically arJ/or sexually assaulted) into behaving in a manner
more acceptable tc the partner. Hoe typical threats to tha
victim includes: no one w ill believe her version of the truth,
people v;ill believe her partner, and if they do believe her than
he vidIlhvo tc go to jail or in some other way have his life
ruinea. It is not surprising that when his attorney approaches
the victim with a civil cxspromise to a”/oid the court process,
many victims w ill gullibly bc-lieve their problems tc he ever.
Alas, this cf course is not truei

5. Civil onpremise should only occur Khen both parties are repre-

sented by irdep-3!dant counsel:
This is one method for attempting to restore tlia two parties to
equal power for negotiating purposes. With independent counsel,
the victim 's attorney would be chle to instruct her about all the
consequences to this action.and the realities of the criminal
case outcome. . . .
Only allowing .individuals who ccn afford independent counsel is
of course unconstitutional since it penalizes individuals who
cannot afford their own attorneys. This would place the state
in a position of having to provide counsel through a public
agency such as the Public Defender's office. This would carry
quite a fiscal note since the offender would have little to lose
by trying a ccatorcmise each misdemeanor prior to preparing a
defense in the criminal charges.
Currently, it in tha prosecutor who must take this role. This
is confusing for the victim .since her partner's attorney las
generally explained that tha role of the prosecutor is to take
her partr.ar to ccuit. It is alEO an unacceptable cost since it
forces the prosecutor's office to bear the burden of first
coirfincing a judge that the case should not be compromised and
later having to prepare the criminal case.

6. Hlilycan't judges continue to use their discretion?
Unfortunately most judges do not hove the time.to verify the
past or current existence of restraining orders, arrests,
diversions, Suspended Imposition of Sentence, oresonvictions
regarding domestic violence and the individuals requesting a
civil compromise. It is quite possible for these actions to
have occurred in another court's jurisdiction and for the paper-
work tc be unavailable.
This places the judge in a position to cross examine the victim
and determine the degree of coercion and determine the
probability or future violence while the victim must speak
"honescly" in front cf the abuser. | do iiot believe a judge
w ill be lore cupaole of acccrnplishing this than has anyone
else. Counselors knov that lethality as-tessments are net
reliable wh&n done with both members of the ocuple present at
the interview.



It is interestiig to note idiat at least one of the cases ccnpro-
r.iised in Fairbanks in.November 1985 has resulted four additional
assaults culninHting in State vm\Wharton (4FA-S37-313). Other
cases in Fairbanks have also had rooffc-nses, sots have been
reported to law enforcsnvent and some liave not.-

tfhat really liappens in a civil CCTnrcmise:

Bc.r, tine cva.Tecicive of tha alleged offender: The charges

have, been filed by the. prosecutor. Zurcer the alleged offender
is unable to convince the prosecutor to drop the charges. He
attempts to ccnvir-ce the victim that nothing else will happen
and that it is in both their interest r.ot to have him go to
court. Tie then finds an attorney that will explain to tha victim

wily 1t 1s in her best interest to net liave pursue criminal
charges. Once tha judge agrees to the compromise, the alleged
offender continues to maintain his premise to not assault or
intimidate the victim.

The difficulty with his maintaining than premise is his lack

of skills to understand his emotional needs, comnnicate

his needs, recognize the stress involved in getting what he
wants, and r.onviclently handle his disappointments. He will
"griv. his teeth”™ and "put up”™ with:disappointments or .cejecticn
for a wirii.le but eventually wALl blame someone, generally his
partner, for ""making too many demands [on him] and rot giving
er.cChih"to him]". As a last resort, he forces his partner to

do what he wants her to do or punish her for not doing the "right
thing". .

From tie perspective cf toe attorney: The alleged offender has
explained that the violence was minimal, accidental or at least
unintentional, and that it will not happen again. Tlie attorney
then encourages the victim to give the alleged offender another
chance. The general dojactive is to add as little tension to
this couple®s relationship as possible. The victim is asked to
sign a prepared statement about her wish to settle this because
she believes her partner will not repeat the behavior. Attorneys
generally attempt to present the signed document without having
to bring the victim into court. When judges require her presence
to substantiate the written document, the attorney limits the
qguestions to issues related to the bellsTability of the
partner®s statement that this will not occur in the future. The
emphasis is placed on tha hammy the couple has enjoyed since
agreeing on this compromise.

From tha perspective of tha vj.<rtim: Hie victim has given inter—
views tc the police and the prosecutor"s office. Her partner's
attorney new states that all crr this can be forgotten if she just
signs a statement that die does not want tha criminal charges to
continue against her partner. Her partner has generally not

been violent since the arraignr.ient on the criminal charges and
uiv have begun counseling (subrcance abuse, arger management,
pastoral. self help). There doesn®t appear to be much reason to
not give tin one more chance.



From the perspective of the prosecutor: There was adequate
grounds fcr a charge in .this case.- The victim wants bo give her'
partner another choree and. dees not want anything on his record.
The defendant's attorney contacts the prosecutor with informa-
tion that she \rantS charges dismissed. A fter prosecutor refuses
to dismiss charges, a motion is filed with a signed statement
from the victim requesting dismissal of the charges based on the
ccmpremised r -ached between the defendant and the victim .
Further investigation is ordered to determine the history of the
relationship (restraining orders, arrests, police reports, child
abuse reports, corpletion 0t comseling or other conditions on
previous convictions or deferred prosecution cases, review of
medical history of victim fcr unropcrted abuse incidents, etc.).
A second interview with victim is schaduJed to determine her
level of understanding of the implications of her decision.

If she still wants to have the civil compromise and the
prosecutor believes there has been past violence or future
violence is inevitable, the preparation for a trial is begun.
Subpeonas are served fcr necessary witnesses and evidence. A
trial date is requested and preparation is made to cross examine
the victim about her ability to predict future violence. This
preparation includes the need to bring out the level of victim i-
zation of the victim while not alienating her from seeking help
from the criminal justice system in the future.

The expert: witness is prepared to explain to tha court the
research available concerning the occurrence and reoccurrence of
domestic violence, the characteristics of victims and offenders,
the viability of an alleged offender voluntarily successfully
completing treatment and positively charging his pattern of
violence. Generally the trial is at least 3-4 hours

From tha perspective of the expert witness: |Is this different
rramtimes when victims called to drop charges when the
criminal justice system believed domestic violence tc be a
private matter best settled by the cwo individuals without
interference or monitoring by the court? Are the victim and

her partner going to interpret the court's granting of a civil
compromise as approval for this incident to reoccur since it
carried no punishment or admonition? Is the alleged offender
the type of person who w ill continue in counseling voluntarily
and iot drop out within a few months? Is the incident in this
case a one time incident or.a elimination c¢f a pattern of psy-
chological, sexual, and/or physical abuse? Do the individuals
in tlie couple/family speak iidependently or is there an existing
pattern of victimization that forces the victim to take responsi-
bility for the alleged offender s needs and actions? What is the
probability c¢f the victim to assess danger in the relationship
and call for assistance in the ifuture? [If there are children in
the heme, vtiat effect has/ w ill thi3 have on them? To what
degree do other problems in the heme impact the probability of
future violence; e.g. substance abuse, mental illness, finances,
family c.r social support, etc.?

- 5 «



From I\ public rolicy perspective: In th.2 past six years, there
has been a'serious effort to change law enforcement and cr.jniral
justice response to domestic violence. Based on research ‘diat
has bee.\ coripletsd, there is good'reason to relieve that when
demesti-. violence is made public the first few times it occurs ,
the individuals are less likely to continue in an escalating
violence pattern.

I't .is not likely that the average battering partner w ill undergo
and complete counseling voluntarily. The use of a fairly lengthy
suspended ja il term has been the most effective-in screening

and motivating individuals'to utilize existing counseling or
communioy/self help resources.

Arrest in domestic violence cases does not appear to be a su ffi-
cient deterrent. Arrest often needs to be combined with a
realistic threat cf jail or actual jail time, lengthy nonitoring
to ensure lack of reoffense, and rehabilitation of behaviors that
culminate in abuse. The Use of fines has no: been as effective
sires it generally penalizes the victim and the children and not
just the offender. The'use of deferred prosecution also
penalizes the victim by requiring,her continued cooperation in
testifying about her partner's behavior, leaving her open-to
further intimidation until the deferred time is over.

A victim, of fihuse who dees not clearly hear from all resources
that the .huse is not her fau™t and is not to be tolerated, will
generally not leave the abusive relationship until the violence
reader?the severity of risking her life or the lives of tha
children. By that time, the need for counseling for the entire
family is so great that government w ill need# to subsidize the
majority" of the cost (either through actual counseling services,
or support services such as welfare, medical payouts, foster
care, special education for the children, and/or jail)

Since the public policy'goal in intervention in domestic violence
cases is to step tlie violence rut its earliest discernible onset,
the use cf a civil compromise clefeats this purpose. A civil
compromise states clearly that the first time is net serious and
should not be considered part of a pattern. This reinforces the
partners to continue viewing the violence”™ private concern that
can best be handled in their cv.n heme. It reassures the alleged
offender that his behavior understandable and acceptable. It
restates for the victim that'~cverreacted”since the judge now
accepts a premise as a remedy for the berm done to her. It does
nothing to stop the impression cm the children that nothing w ill
happen tc- vcu if you use violence,in the heme to get what you
want,

It is unfortunate that by the time law enforcement and prose-
cutors have screened a datestic violence case, the event is net
likely to be insignificant. The only advantage to this practice
is that by the time 'the system idoes intervene, it is clear that
tlie situation is cut of the control of the individuals involved.



In crder 10 restore the order, 'there is a current practice of
offering first tine offenders" an alternative sentence of 60-90
days of suspended jail time, with perhaps a few to serve or
credit for serving the day of the arrest, as long as ha
completes mandatory coinseling or a ccurc approved renabilitati.cn
effort arc has no similar violation for ona year. 'This provides
the offender with a methcd fcr2changing his behavior with little
nega'C—?ugpsct from a criminal record. The victim has an cppor
tunic/ to see if the violence w ill step befere she has to erri"the
relationship. Each member cf tlie family is made aware of the
seriousness of the violence and where tc receive counseling or
self help support. If the victim wishes, the family remains
intact as long as there is no rtjocxourrence of violence. There

is a hold cn the offender that :Ls not dependent of the victim
having to testify about the details of the original incident.
Should rehabilitation not be successful and society needs to be
protected from this offender, the suspended ja il time can be
reimpcsed.

This appears to be a successful method of intervening in the
violence while still offering tlie individuals a cliance to repair
their lives/relationship with little present or future cost to
the fa:lily and ego"."ernment.





