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S t a t e  o k  A l a s k a
0" F I C £  Or T H E  G O V E R N O R  

J  C X E A U

February' 10/ 1587

The Honorable  Ben Grussendorf 
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, A K  99811

Dear Repr esentative Grusse n d o r f :

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am t r a n s m i t t i n g  a bill that would prohibit 
the "civil compromise" o f  c r i minal cases arising f r o m  
domestic v i o lence  situations. This p r o p o s e d  legislation w a s  
requested by the Council o n  D o m e s t i c  V i o l e n c e  and Sexual 
A s s ault and is supported b y  t h e  A l a s k a  N e t w o r k  on Domestic 
Violence and Sexual Assault.

Under e x i s t i n g  law (AS 1 2 . 4 5 . 1 2 0  —  12.45.140), a
m i s d e m e a n o r  crime for w h i c h  t h e  injured p a r t y  has a civil 
remedy may, except under c e r t a i n  circumstances, be ordered 
dismissed by the court if t h e  d e f e n d a n t  and the victim reach 
a civil compromise (in o t h e r  words, if the defendant pays 
the v i c t i m  mo ney in r e c o m p e n s e )  . This bill amends 
AS 12 . 45 . 120 to add crimes that arise from a domestic 
violence situation to the l i s t  of crimes that may not b e  
civilly compromised.

Alaska's civil compromise s t a t u t e ,  o r i g i n a l l y  acopted in 
1900 , is mod elled upon a n  1813 N e w  York statute. The 
statute appare ntly was b a s e d  on the b e l i e f  that there are 
some m i n o r  cases (such a s  libel, trespass, or simple 
assault) that, while t e c h n i c a l l y  public offenses, are, in 
reality, p r i m a r i l y  private d i s p u t e s  b e t w e e n  two parties. In 
such cases, it was believed, the p u b l i c  interest would be
better served if the p a r t i e s  could reach an amicable
resolu tion of their p r i v a t e  dispute outside of the
courtroom. Although such p r o v i s i o n s  w e r e  widespread at the 
turn of the century, many s t a t e s ,  i n c l u d i n g  N e w  York, have 
since repealed their civil c o m p r o m i s e  statutes. There are 
only about 15 states, i n c l u d i n g  Alaska, w h i c h  now retain 
some form of civil compromise statute.

Unfortunately, in recent y e a r s  the civil compromise statute 
has been used by abusive s p o u s e s  as an easy and cheap way of 
obtaining the dismissal of c r i m i n a l  c h a rg es pending against 
them. In the recent case o f  S t a t e  v. N e l l e s , 713 P.2d 806 
(Alaska App. 1986) , the A l a s k a  Court of Appeals upheld a 
Fairbanks judge's decision to dismiss criminal charges 
against a man who had s t r u c k  his g i r l f r i e n d  in the face
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with his fist, injuring her and  req ui r i n g  stitches.
Nonetheless, the court e x p r e s s e d  c o ncern "that d o m e s t i c  
assaults not go unpunished m e r e l y  because  the victims wir.h 
to w i t h d r a w  their c o m p l a i n t s  in the hope that r.o f u r t h e r
abuse will occur." 712 P. 2d at 81C. The court w a s
u nwilling to judicially c r e a t e  an additional. exception t o  
the civil compromise s t a t u t e ,  however. The court stated:

The statute, in i t s  c u r r e n t  form, does not exempt 
d o m e stic dispute.'.. A m e n d m e n t  to create additional 
exception:-: is c l e a r l y  a m atter of legislative, 
rather than judicial, concern.

713 P. 2d at 810; footnote e m i t t e r .

In recent years, there lias b e e n  ar. increasing awareness in
.our society of the p e r v a s i v e  p r o b l e m  of domestic violence: 
the p h y sical and sexual a b u s e  cf women, children, and t h e  
elderly. In 19c0, the A l a s k a  legislature  adopted a tc-ugh 
new d o m estic violence lav/ t h a t  allows the v i c t i m  of d o m e s t i c  
violence to go to court t o  o b t a i n  a restr a i n i n g  order f c r  
protection against an a b u s i v e  spouse or family m e m b e r  
•'AS 25.35.010 —  25.35.060) . U n der c e r t a i n  c i r c u m s t a n c e ^ , 
v i o l a t i o n  cf such a c o u r t  o rder in a crime (see, e.g., 
AS 11.61.120(a) (61). B e c a u s e  of the need tc protect v i c t i m s  
from domesti c abuse, tlie l e g i s l a t u r e  amended the state's  
criminal procedu re code in 1973 to a llow a peace officer t c  
arrest an offender for c e r t a i n  types of domestic crimes, 
even if the crime was a m i s d e m e a n o r  not committed in t h e  
officer's p r e s e n c e . This i s  an exc eption to the g e n e ral 
rule. See AS 12.25.030(b).

Battered wives, young c h i l d r e n ,  and e l d erly parents a r e  
often in an extremely p r e c a r i o u s  p o s i t i o n . The victim m a y  
be d e p e n d a n t  upon rhe o f f e n d e r  for focc, shelter, a n d  
emotional support, and m a y  the refore be particularly 
vulner able to threats or c o e r c i o n .  In r ecent years, s t a t e  
prosecutors have handled s e v e r a l  homicide and felony assault 
cases w h e r e  the victims h a d  b e e n  r e p e a t e d l y  beaten by t h e i r  
husbands or boyfriends. In seme cf those cases, criminal 
charges had beer, filed, o n l y  to be later dismissed at t h e  
victim's request. It ikes little sense to toughen t h e  
state's civil and criminal lav/:: against d o m e s t i c  violence o n  
one hand bur, on the o t h e r  \ id, to continu e to a l l o w  
abusers to pressure t h e i r  victims into "civilly 
compromising" the charges a g a i n s t  them.
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This: bill recognizes  that w e  have an o b l i g a t i o n  to protect 
those w h o  are too young, too old, or too emotionally 
v u l n e r a b l e  to be able to e f f e c t i v e l y  p r ote ct themselves. 
The abuse of women, children, and the e l d e r l y  is an offense 
against eve. y member of a civ ilized society; it is 
e m p h a t i c a l l y  not a "private dispute" for w h i c h  a civil 
compro mise is appropriate. I urge your prompt and favorable 
action on this bill.

/

$iAve Cowper 
Soverncr
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GBWBIL CORflPROMIBSEs Law’s use worries prosecutors
By SHEILA  TOOM EY
Da;ly News reporter

M on  w h o  b e a t  t h e i r  w i v e s  
c an  e s c a p e  p r o s e c u t i o n  as l o n g  
a s  t h e i r  v i c t im  s a y s  i t ’s  a l l  
r ig h t  u n d e r  an  o ld ,  r a r e l y  
u s e d  l a w  t h a t  n o w  h a s  
A n c h o r a g e  p r o s e c u t o r s  a n d  
f a m i l y  c o u n s e l o r s  w o r r i e d .

T h e  p r o c e d u r e ,  c a l l e d  a 
c i v i l  c o m p r o m i s e ,  is  r o u t i n e l y  
u s e d  t o  k i l l  F a i r b a n k s  
d o m e s t i c  v i o l e n c e  c a s e s ,  
a c c o r d i n g  t o  t h e  d i s t r i c t  
a t t o r n e y ' s  o f f i c e  t h e r e .  I t  is  
r a r e l y  u s e d  a t  a l l  i n  
A n c h o r a g e ,  b u t  h a s  b e e n  
i n v o k e d  i n  a  d o m e s t i c  
v i o le n c e  case  n o w  p e n d in g  in  
D i s t r i c t  C o u r t .

“ I t  c o u ld  h a v e  s om e  s e r i o u s  
e f f e c t s , "  s a i d  A s s i s t a n t  
M u n i c i p a l  P r o s e c u t o r  J o h n  
M c C o n n a u g h y .

T h e  p r o s e c u t o r ' s  o f f i c e  has  
a f o u r - y e a r - o l d  p o l i c y  o f  
t a k i n g  d o m e s t i c  a s s a u l t  ases  
t o  c o u r t  e v e n  i f  th e  v ie t  m  — 
u s u a l l y  a  b a t t e r e d  \v o m ;.r . — 
c h a n g e s  h e r  m i n d  a b o u t  
w a n t i n g  t o  p r o s e c u t e  h e r  
a t t a c k e r .  P r o f e s s i o n a l s  in  th e  
f i e l d  b e l i e v e  n e a r l y  a l l  s u c k  
v i c t im s  a r e  p h y s i c a l l y  o r  
e m o t i o n a l l y  c o e r c e d  i n t o  
d r o p p i n g  c h a rg e s .

T h e  u s u a l  d e a l  o f f e r e d  a 
f i r s t  o f f e n d e r  is t o  c om p le t e  a 
y e a r  o f  c o u n s e l i n g  in  r e t u r n  
f o r  h a v i n g  h i s  r e c o rd  w ip e d  
c le a n .

B e n i t o  M e n d o z a  w a s  
a r r e s t e d  o n  J u n e  21 a n d  
c h a r g e d  w i t h  f o u r t h - d e g r e e  
a s s a u l t ,  t h e  m i s d e m e a n o r  
c h a rg e  u s e d  in  m o s t  d om e s t i c  
v i o le n c e  cases . T h e  v i c t im ,  
V i r g i n i a  S l a t t s ,  t o l d  p o l i c e  
M e n d o z a  p u n ch e d  h e r  in th e  
fa c e  a n d  k i c k e d  h e r  in  th e  
t h i g h .  P o l i c e  p h o t o g r a p h e d  
h e r  i n j u r i e s ,  in c lu d in g  w h a t  
t u r n e d  o u t  to  he  a  b r o k e n  
nose .

O n  J u n e  2 7 ,  d e f e n s e  
a t t o r n e y  R o n  O f f r c t  a s k e d  
J u d g e  M ic h a e l  W o l v e r t o n  t o  
d i s m i s s  t h e  c h a r g e  a g a i n s t  
M e n d o z a  b e cau se  S l a t t s  h a d  
s ig n e d  a  c i v i l  c o m p r o m i s e  
a g r e e m e n t .

“ F o r  S I  a n d  o t h e r  v a l u a b l e  
c o n s i d e r a t i o n . "  th e  a g re em e n t  
r c a a s ,  “ V i r g i n i a  R .  S l a t t s  
d o c s  h e r b y  r e l e a s e  a n d  
f o r e v e r  d i s c h a r g e  B e n i t o  
M en d o z a  f r o m  a n y  and  a i l

a c ts  a n d  a c t i o n s  a n d  d am a g e s  
as a r e s u l t  o f  th e  in c id e n t  
o c c u r r i n g  o n  J u n e  21 . . .  a n d  
ag re e s  t h a t  sh e  does  n o t  w i s h  
to  p u r s u e  t h e  a b o v e  m a t t e r . "

B y  l a w ,  f i l i n g  t h e  
a g r e e m e n t  t o o k  th e  d e c i s io n  
o f  w h e t h e r  t h e  case  s h o u ld  b e  
p r o s e c u te d  o u t  o f  th e  h a n d s  o f  
t h e  p r o s e c u t o r  a n d  g a v e  i t  t o
th e  ju d g e .

M c C o n n a u g h y  a s k e d  f o r  a  
h e a r i n g  to  p r e s e n t  e v id e n c e  
t h a t  c i v i l  c o m p r o m i s e  i s  
g e n e r a l l y  n o t  a p p r o p r i a t e  in  
d o m e s t i c  v i o l e n c e  c a se s ,  a n d  
w o u l d  • b e  p a r t i c u l a r l y  
i n a p p r o p r i a t e  in  t h i s  c a s e ,  
w h e r e  t h e r e  is  a  h i s t o r y  o f  
a bu se . -

A t  an  A u g .  5 h e a r i n g ,  h e  
p r o d u c e d  e v i d e n c e  oL t w o  
o t h e r  a s s a u l t s  a g a in s t  S l a t t s  
b y  M en d o z a  f r o m  A u g u s t  1985 
t o  J u n e  1986 . T h e r e  w a s  n o  
p r o s e c u t i o n ,  b u t  h o s p i t a l  
p e r s o n n e l  t e s t i f i e d  t o  t h e  
e x t e n t  o f  S l a t t s ’ i n j u r i e s .  
P o l i c e  w e r e  c a l l e d  r e g a r d i n g  
an  a s s a u l t  o n  A u g .  24 , 1985 
w h e n  S l a t t s  w a s  p r e g n a n t ,  
a c c o rd in g  t o  t e s t im o n y .  S h e  
w a s  t r e a t e d  b u t  n o  c h a rg e  
w a s  f i l e d .

A t  t h e  h e a r i n g ,  W o l v e r t o n  
d e l a y e d  m a k i n g  a  d e c i s io n  
b e cau se  S l a t t s  d id  n o t  s h o w  
u p  a n d  he c o u ld  n o t  a s k  h e r  i f  
she  h a d  b e en  p r e s s u r e d .  W h en  
S l a t t s  f a i l e d  to  s h o w  f o r  a 
se c ond  h e a r i n g ,  h e  i s s u e d  a 
b ench  w a r r a n t  f o r  h e r  a r r e s t .

S o  n o w  t h e  v i c t i m  i s  
t e c h n i c a l l y  a f u g i t i v e ,  a  
s i t u a t i o n  b o t h  s id e s  s a y  t h e y  
d e p lo r e .

F e w  cases  go  th i s  f a r ,  b u t  
F a i r b a n k s  D i s t r i c t  C o u r t  
J u d g e  E d  C r u t c h f i e l d  s a y s  
th is  is o n e  o f  th e  r e a s o n s  he  
“ c o m p r o m i s e s ”  a b o u t  s i x  
d o m e s t i c  v i o l e n c e  c a s e s  a  
y e a r .  H i s  u s e  o f  c i v i l  
c o m p r o m i s e  w a s  u p h e l d  
e a r l i e r  t h i c y e a r  b y  t h e  
A l a s k a  C o u r t  o f  A p p e a l s .  
H o w e v e r ,  th e  c o u r t  in c lu d e d  a 
w a r n in g  in  i t s  o p in i o n :

" I n  c a s e s  o f  d o m e s t i c  
v i o l e n c e  t h a t  a p p e a r  t o  
i n v o l v e  a  c o n t i n u in g  d a n g e r

o f  i n j u r y ’ to  t h e  v i c t im ,  it 
c o u ld  w e l l  b e  a n  a b u s e  o f  
d i s c r e t i o n  f o r  t h e  t r i a l  c o u r t  
t o  o r d e r  d i s m i s s a l . ”

C r u t c h f i e l d  s a id  F a i r b a n k s  
j u d g e s  g e n e r a l l y  f o l l o w  th is  
g u i d e l i n e  a n d  c i v i l  
c o m p r o m i s e s  a r e  n o t  u s e d  " i f  
s o m e o n e  h a d  a n y  t y p e  o f  
h i s t o r y  o f  d o m e s t i c  v io le n c e ,  
w h e t h e r  c o n v i c t e d  o r  n o t  
c o n v i c t e d . ”

“ I  w o u l d  t h i n k  I  s h o u ld  be 
n a i l e d  t o  th e  y a r d a r m  i f  I  
h a v e  c o m p r o m i s e d  a c a s e  
w h e r e  t h e r e  w a s  a  h i s t o r y  and  
a  ch an c e  i t  w i l l  r e o c c u r . "

K e n - R o o s a ,  h e a d  o f  th e  
s p e c i a l  a s s a u l t  u n i t  in  the  
F a i r b a n k s  d i s t r i c t  a t t o r n e y ’s 
o f f i c e ,  sees  i t  d i f f e r e n t l y .  “ I t ’ s 
u n u s u a l  f o r  t h e  c o u r t  to  
r e f u s e  t o  a c c e p t "  a 
c o m p r o m i s e ,  h e  s a i d .  A s  soon  
a s  c h a r g e s  a r e  f i l e d ,  
d e f e n d a n t s  “ m a k e  a n  e f f o r t  to  
c o n t a c t  t h e  v i c t im  a n d  o f f e r  
h e r  a l i t t l e  m o n e y  to  s e t t l e . "

E v e n  i f  r e s t r i c t e d  t o  f i r s t  
o f f e n d e r s ,  th e  l a w  s h o u ld  no t  
b e  a v a i l a b l e  in  d o m e s t i c  
v i o l e n c e  c a s e s ,  s a i d  
A n c h o r a g e  M u n i c i p a l  

P r o s e c u t o r  J im  O t t i n g e r .  
“ T h e  w h o l e  p o i n t  is  t o  ge t the  
f i r s t  o f f e n d e r  i n t o  t r e a tm e n t  
s o  t h e r e  w o n ' t  b e  s e c o n d  
o f f e n s e . "

F r a n c e s  F u r d y ,  h e a d  o f  the  
c i t y ’ s  a b u s e  p r e v e n t i o n  
p r o g r a m ,  t e s t i f i e d  f o r  the  
p r o s e c u t i o n  n t th e  M en d o z a  
h e a r i n g .  " I  d o n ’ t b e l i e v e

Anchorage Dai ly News

s om e o n e  w h o  l i v e s  i n  v i o l e  
as a v ic t im  c an  m a k e  a 1 
cho ice  a b o u t  w h a t  a  r em t  
i s , "  sh e  s a id  l a t e r .

W h e n  a b u s e r s  k m  
v ic t im s  c an ' t  g e t  t h e  cha r i  
d r o p p e d ,  p r o s e c u t o r s  a  
c o u n s e l o r s  s a i d ,  t h e y  s t 
p r e s s u r in g  t h e  v i c t im  abc 
the  case  a n d  s t a r t  t h i n k i  
a b o u t  a c c e p t i n g  t 
c o u n s e l i n g  " d e a l . "  T  
a v a i l a b i l i t y  o f  c i v  
c o m p r o m i s e  s h o r t - c i r c u i  
th is ,  M c C o n n a u g h y  s a i d .

P u r d y  a n d  o t h e r s  t r i e d  
get th e  c i v i l  c o m p r o m i s e  la  
c h a n g e d  d u r i n g  t h e  l a  
l e g i s l a t i v e  s e s s i o n ,  b u t  t: 
F a i r b a n k s  j u d g e s  o b je c t e  
p a r t l y ,  C r u t c h f i e l d  s a i  
b ecau se  he a n d  h i s  c o l l e a g u  
w e re  a n g r y  a t  c h a r g e s  th i 
w e re  a b u s in g  t h e i r  d i s c r c t i o  
“ T h a t ’s c o m p le t e l y  n o t  t r u e  
He sa id .

"W e  d o n ' t  j u s t  s ig n  the  
because  s o m e o n e  s t i c k s  the : 
in  f r o n t  o f  u s  . . .  I  t h in  
e v e r y  o n e  o f  t h e j c  c a s t  
s h o u ld  b e  a d d r e s s e d  on  ii 
ow n  m e r i t s . "

M e a n w h i l e ,  d  e f  e n  s
a t t o r n e y  O f f r c t ,  t h e  m a n  w h  
s t a r t e d  a l l  t h e  f u s s  b 
p r e s e n t i n g  t h e  c i v i  
c o m p ro m i s e  in  th e  M en d o z  
case , s a id  he  r e a l i z e s  " t h  
p r o b l e m  t h a t ' s  r a i s e d  b y  th  
w h o le  t h i n g . "  E u t  t h e  l a w  ha  
been o n  the  b o o k s  s in c e  1961 
he s a id ,  a n d  p r o s e c u t o r s ’ f e a r  
h a v e  n o t  m a t e r i a l i z e d .

A l a s k a ' s  c i v i l  c o m p r o m i s  
la w  d e r i v e s  f r o m  a n  1813 N c \  
Y o r k  l a w  m e a n t  t o  ge 
p r i v a t e  n u i s a n c e  c a se s  o u t  c 
c o u r t .  I n  O r e g o n ,  w h e r  
O f f r e t  f i r s t  r a n  i n t o  such 
la w ,  i t  w a s  u s e d  p r i m a r i l y  i 
s h o p l i f t i n g  ca se s ,  h e  s a id .

Sunaoy, August 17, 1936
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Appeal from the District Court of the State, of A l a s k a , -’ 
Fourth ..Judicial District, Fairbanks, H. E. Crutchfie ld, 
Judge.
Appearances :1 Je f fe ry  O'Bryant, Assistant District 
Attorney; H a r r y . '  Davis, District Attorney, "-. •'

F a i rbanks ,  and Harold M. Brown, Attorney General, 
^JmVeau, f o r  Appellant. Raymond Funk, Assistant ' • 
Public Defender ,- -Fairbanks, and Dana Fabe, Public. 
Defender, Anchorage, fo r  Appellee.
Before: Bryner,, .Chief Judge, Coats and Singleton,
Judges. 1
BRYNER, Chief Judge.

. I'The state . appeals from a district court dismissal o f  a 
misdemeanor assault charge against- Bruce Nelles. Judge H.E. Crutchfie ld 
dismissed the charge pursuant to the misdemeanor civil compromise statute. 
We affirm.

BACKGROUND

• . While intoxicated, Nelles struck his gi r l f r iend, Mary M. Henry , 
on the-mouth with his f ist . Henry ’s in jury required four • stitches. She 
filed'a citizen arrest form seeking Nelles' a r res t f



, > .r* /'Step

i At a bail , hearing before Judge Crutchfie ld , Nelles’
„  ■*. ’ " Wmoved fo r  dismissal. He . 'submitted a statement titled "Compromise £ f .

C^minal Action," which was signed by Henry and stated:
' Comes now the injured party in the above-entit led
. V .- .action, Mary Henry, . and . hereby, acknowledges that he/
• ' • '• 5:/she has received satisfaction f o r  the in jury to 'h is /he r ' -

• ! person apd fur'ther states that he/she does- not wish to.-. ' •
v ujf-pPpceed-' 'with this action, since he/she has received
•• • satisfaction for. in jury to h is/her person from the

• Defendant, Bruce Nelles.- . •
* • , « . * * ’ *

The. state opposed • Nelles’ motion f o r  dismissal. The court allowed Nelles1 
couns-el to examine Henry under oath. Henry testified that she and Nelles 
.intended to. marry ,  that he had never assaulted her on any other occasion

i . * * . * *  * Iduring, the ir  on.e year ; together , that none of her clothes had been to rn ,«• * . * * . ' •

that; she' had not incurred .any medical expenses, that she was unemployed
at' th.e time of the • a ssau l t , . had lost no wages, and that she did not want
any civil compensation from Nelles. • ' .

'• . Judge Crutchfie ld ’ fu r th e r  questioned Hen ry : '
. C ou r t : . ( t o  witness) I don't know whethe r .M r .  Wildridge, in
/  ' . .taking this written statement from you, explained the

b  j \  provisions ' of Tit le 12 .45 .120-130 , which I'm obvious ly
• •; • looking, at. And, I think the basis f o r  this is to not

v '. ; 1 prosecute some cases but by the same time the legisla-
•’ •' -. ture recognizes that the court system and the police,

• / .  , '  and • .the'.prosecutor should not be some type of .a bu f-
- . fe r  zone and have their time taken up with boy-g ir l

' . • relations', okay?- =
J • . . *

Hen ry : . I understand.
C ou r t : And, the re ’ s some provisions f o r  costs and I've never

been clear about who the costs should be assessed 
. against,- whether it's the defendant or the witness who

brings the charges, and, then --' you are aware, of
•, • course, that there's a possibi l ity that if I g rant it,

that I may, based upon the court's time and e v e ry ­
body's- time, I may have to assess some costs - -  before 

:i t  would be dismissed? Did you understand that?



• ; * v r
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$ [ # £ % • ■ :  !.Cour t : You’ re not frightened of Mr. • Nelles I. take it then,
SV/ . ' . • * you,.: he didn-’t t r y  to talk you into doing this o r

threatening you in any way? * * *
/•«

! c

r*
t*

i Henry : No-. .

.- ■ ■ ’ -Judge C ru tch f ie ld ’ initially denjed Nelles’ motion to dismiss. 
A f t e r - . Nelles moved fo r reconsideration, however, Judge Crutchfie ld 
ordered the case dismissed. "pursuant to the civil compromise provisions" 
and .".upon payment of .$100 costs ." The-state has appealed the o rde r of
dismissal-.

.
DISCUSSION

of criminal cases." 
L. Rev. T  (1927) .

S' ■

*. ' - "In - theory there -should be no compromises 
Miller, The Compromise of Criminal Cases, 1 So. Cal.

• A'nd;’ in practice, "the civil and criminal lav/ operate independently of one 
another so that resolution of a victim's civil rights alnd remedies has no 
effect, upon criminal prosecution." People v. Moulton, .182 Cal. Rp tr .  761, 

.766- (Cal.  App. Dep’t. . Super. Ct. 1982). "An exception to this .principle
exists'/ however, where - a' statute specifically authorizes a : compromise of

. v s i k ' L ’ I  • ' ’ . .. ■ • I •••.t • jk-' , * -  - .- q f  •»* . t »- ■ i r .» *3 ■ J * •t h e ’ criminal, , as -well as the civil, liability arising out of certain conduct." 
Ah not-., 42 A .L. R.3d 315, 318, § 2 [a ] .  Many states, including Alaska, 
have adopted such-'statutes, allowing judicial ly-sanctioned compromises and 
dismissals of Criminal-charges.1

. l . AS 12.45 .120- .140; Ariz. Rev. Stat. Ann. § 13-3981 (1978) ;  
. Cal. Penal'Code § 1377-79 (West 1982); Idaho Code Ann. § 19-3401-3403

! ’  ' \ ' • \ :t * * ♦r  ' (footnote continued) ’



■ ” ' ; ' # t  appears that Alaska's civil compromise statutes derived ■ from 
the same , source as most other similar statutes/ a 1813 New Yo rk  statute

• ;  % , • - . . •  /  • . • J  /  '

that read: . '•/ • ' •'
• ... * * > - • '* * •. I *. ’That in all cases where a person shall , o n l t h e  com- 

./.,/• :p la in t ,^p f^no theC / '  be bound 'by. recognisance to /
' appear/; o r  sha l l . ' . fo r  want of su re ty /  be committed, .or 

shall be indicted : f o r  an assau l t ' and .battery, o r  other. •.
- misdemeanor, to' the In ju ry  and damage of 'the. party '

/complaining// and not charged, to have been done riot- 
e $  /^ -ou s ty  or-with ; intent to commit a fe lony, o r  not being" '• 

ah ihfamous: crime, Tand fo r  which there shall aiso be a 
t/L/v/ / remedy by - civil action, if 'the party'complaining shall ••

• .appear--- before the .magistrate . who may . have taken the. * \ 
r., ;̂̂ /^^//;^ecpgni%9J^eVw,p.r^^ade. the commitment, o r . before the •
; r ^  / ' ^ ^ o u r t '  j n }  Which th'e" indictment shall be, and acknowl- 

T ^ ^ ^ / f f d g e  to have received-satisfaction for. such - in ju ry  and ; 
/ , : ' / / / / / /  /damage, it shall .be lawful f o r  the magistrate .in .his 
'■ d isc ret ion ;- to  .discharge the recognisance, S-c. o r  f o r  ...

.•.'•.|^|_^V:ihe court f a l s o ' in; their discretion, to o rder a nolle i
■ [prosequi to be. entered-on the indictment.2 [ ..

( footnote |'continued)
I : ' • " ‘fi * s  Jgp?  r. V  *• • *—• * . • •(1979)./':, Mass.. Gen. Laws Ann. c h . .  276, § 55 (West 1972) ; Nev: Rev. 

Stat.-/. §• 1.78..564-568/^(1983)/  Okla. S ta t / /A nn .  tit . 22, § 1291-94 (West
1958) ; O r ; • Rey. Stat. § 135^.703-709 (1983) ; Pa. S t a t . . Ann. tit . . 19, 26
(Purdo ’n 1964).;. Utah. Code Ann . §§ 77-50-1 to : -3 (1978) .

./■ v->'h i i / , W A  . . . : . • J
1 v ;u.':i/ if i • In' large -part, the lav/s of Alaska are derived from those of 
Oregon'/ F,, .. Browq, The Sources of the Alaska and Oregon Codes, Part I,
2 C .C - .L .A , . -A la sk aL .  Rev. -15, 16 (1972).. The Alaska civil compromise 
statutes'1 appear to f i r s t  haye been 'adopted, in 1900 and to have been 
derived, from the Oregon Civil Compromise Statutes.; See Ann. Alaska 
Codes', -P t .  I I , - c h .  28, §§ 253-256 (Carter 1900)' (the Alaska statute refers 
to f the j /O regon .law;/' presumably ' a s  its/1 s o u r c e ) , S e e  in f ra .' n . 3 . ' The 
A laska ’ statutes also had vi rtua l ly identical wording to the Oregon statutes. 
Compare Ann.. Alaska. Codes, Pt. I I ,  ch. 28, §§ 253-256 (Ca r te r  1900) with' 
Gen. .Laws o f . Or.-, Code of Cr'im. P roc . ,  ch. XXX, §§ 315-318 (Deady. 
1845-1864); renumbered, Ann. Laws of O r . ,  Crim. Code. tit . I, ch. XXX,
§§ 1519-1522 . (Hill 1892);••' renumbered, Or. Laws, tit . XV.III, ch. XV, §§ 
1696-1699 (Lord 1910) , . ’ ■

. . /  The laws of Oregon, -and therefore Alaska, are derived in large 
part from thpse of New..York. . Although, t " [ t ]h e  major borrowing took 
place in. Oregon in 1853-1854 . . . \ .  Oregon's celebrated Judge Matthew P. 
Deady .and .others reworked the Oregon law in 186271864, using as their 
major .'sou£7“ ^  the 1854 code.s and the draft codes prepared fo r  New York 
by -a. commission .by David Dudley Field. The Field Commission had also, 
relied heavily on the older New York statutes . . . . "  j F . ' Brown, The
(footnote continued)

'  ' ■ - 4 -
, , l  y .



^/j^N/Y/F^Lv §. T9' (1813) , quoted in People v. Moulton, 182 C a l . ’ Rptr .  761, 
'(Cal, App/ Dep't. Super. Ct. 1982). The purpose or the statute was

to encourage the amicable-resolution, of disputes that were primari ly private
V in nature:

The policy underlying compromise statutes ' was 
explained/by. the New York Commissioners on Practice 

’ and Pleading in, 1849 as follows: • . • . •
i . •

: i \ ‘• >**« **. - -*•»» . * •

•».Vk . /. i /

/ i M i V :
' % .  A >  
i \ - \  ' ■ *; 
i • ;  A - **•.,
I \ *  . «•“.*

X*

r- 
I *:

. f: Z . ;
• • ; '{£X  1

I

r  .- i ■- -
f
i .
K-.'

S H ’f y v -  ’

There are-many cases, which are technical ly 
public' offenses., but which are in reality 
rather' o.f a private than a public (nature, 
and . where'; the public interests are; better : ' 
promoted' by checking than by encouraging 
•criminal' 'prosecutions. Of this class are 
libels,- and simple assaults and batteries; o r

• those. ' .which according to [the icivi l- 
compromise statute],-, are not -committed by or-. . 
upon' .an officer of justice, while in '.the

• execution- of • the duties of his office,- o r  
• riotously, '.or with an intent to commit : a

fe lony. With these exceptions, cases of this 
.nature have by the policy of our statutes, 
always .. been considered f it subjects of :

-compromise .. . . ; a policy which has been ’ j ' '
...carried, by the courts, still fu r the r  than the
• terms of the statute.

: . V  . -I' V -  • : - 'V ' ' •

i * V i  V .  - i i '  ! .I-..*.. T i - Q O  n - I DPeople v? Moulton, - 182 Cal. Rptr .  at 766 (citations omitted).
AS

.**• ..s

a defendant is held to answer on a charge of mis:- .. 
demeanor fo r  which the person injured by the act 
constituting the crime .has a remedy by a civil action, 
the crime may be compromised • except when it was 
committed

(1) by o r upon a peace of f icer , judge or. magis- . 
trate while in the execution of the duties of that 
office;

(footnote 2 continued)
Sources of the Alaska and Oreqon Codes, Part II , 2 U.C.-L.A. - Alaska L. 
Rev. 87 (1973>. - * '



(2) riotously.; 7  ' •
• (3) with an-intent to commit a fe lony; 

(4 ) larcenously,
I

,.i* Sec. 12.45..130. Acknowledgment of satisfaction ..
‘*7 7 * • by injured pa r ty . I f  the party injured appears before
/ the court in which'the defendant is bound .to appear,

-7 at any time before "t ria l , and acknowledges, ip writing . 7_
’. . t h a t ' satisfaction ' has* been received " for the injury., the f

.•7 ’■ > court m a y ,o n '  payment of the costs incurred, o rder .
the ’ prosecution dismissed and- the defendant
discharged. VThe 'o rde r is a bar to another prosecution 

. V. 7';-:-. fo r  the same crime.7 : {  7 .  . . - : 7  7'* ' i - -: ■
7 7 7  ' 7  7 ] / -  ’ - . . 7  7  -: : • .7  !. j i, i; 7 "

: 7 7 7  Sec. 12 .45 .140 . Compromise o r  stay upon com­
promise by other means prohibited, A crime may not

\  7 . • 7 7 * ’ |Sf
’ ’ i' J*.., ’ *-•’ '**'■.

7  7 7 7 ’-*/ The s ta tu tes /as  original ly adopted in 1900, read: 7'-
■; i .  . .  "  :• • • ; 7 k

•- • . • j  ' ■ • • .  -> j - - ’ "  »•'* t - ? f- ■ *»•;« { 77v- Sec. 7«>253.. , What crimes may be compromised/ / / , /
77 ; .  That when a defendant is 'he ld to ansv/er on I a charge/77 • 

' ' o f  misdemeanor, f o r  which the person injured by the 7 ;/
7 7  act constituting :the crime , has. a remedy: by a civi l .7  ::  

7 7 : 7  action, the crime may be compromised, as provided in 7.1 
•7 the next section, except when it was committed-r ST- ’ :
7-v *•: . F i rs t . 7  By. o r  -upon an of f icer of justice while in 7 ;  
. t he execution of the-duties of his office; . j ' ‘ . •

7 ’ ’ *. f  * Second, Riotously; o r 7 .  7 .7  . ! • ; •
Th ird .  With, an intent to commit a fe lony; o r  • ' 7
Fourth ; Larcenously, 7  . 77 ; '
Laws. O reg . , .Oct. 19, 1864; Hill's Ann. Laws, ’.s.
•1519. • ‘ •

I7,-'

. , r  * • • r . . . .  . |Y7;^vlv! ‘a.r?v>‘ S e c . - 254. / / /Compromise by- permission o f  the
• court ;  o rder thereon . That if. .the party injured 

'• •■. appear before the court at which the defendant - is
• 7  bound to appear, at any time- before trial on an 

. . . indictment fo r  the crime; and acknowledge in writing
that he has -received .satisfaction fo r  the in jury , the 

7  7  court may, in its discretion, on payment of the costs •
7 . ; and expenses incurred/ o rder all fu r the r  proceedings

• to be stayed upon, the prosecution and the defendant 
• 7  to be discharged therefrom; but .the o rder and the

• reasons there for must be entered on the journal.
• ‘ • • Laws Oregi. , . Oct. 19, 1864;. Hill's Ann. Laws, s .-

(fodt’note continued) ' .



'w h ir r - W-vV;/-- •‘S’Mn this case, the--state initially contends that these statutes
i . . 'r • . - • ’  . ■ • '

5 J 3 k f . ir. ' - • "  ■ • ’ ' ’"7; violate the separation, of powers doctrine. . The state relies upon- State v.
*; Car lson, .555 P .2d 269, 271 -72 (Alaska 1976), 'and Public Defender Agency

• • ’ v '  ' • • •' . - . , . . . . .

' v . Superior Court, -534 P . 2d 947, 951-52 (Alaska 1975). It arques that the
Sf&V ~  •; . * ■

H&:-’ district court's o rder of dismissal amounts to "a usurpation o f - th e  exec- 
utive’ ’ power residing' in the state, district attorney's office to bring charges

7 and ..determine their disposition." We find this argument to Be without

- . ■ ' . . 7  . 7  ‘ • ’ . . .  •

# in/State V /Car . fson , the defendant was Indicted' f o r  ••murder, but
-■  •.v a -3-.»- •; : “  :--------------- ----------  ■ . • •

/ ; * > • :  • .  • • • • ■ • . •* the. ’ trial court, aga.inst the state’s opposition, agreed, to accept a guilty

(footnote 3 continued) -  •
’ > • * • . . .

'- . 1520; Saxon. V . Hill, 6 O.reg., 383'.
‘ • Sec. 255. Order a bar to another prosecution'.
. That  the o rder authorized by the last section, when

made and entered, is a bar to another prosecution fo r
. ‘ the same crime. •• •. ■ V . .

Laws O reg . , ’ Oct. 1.9, 1864; Hill's. Anni Laws, s. . • 
1521. '• ! . 7 ,

**•!. * *,,* • *T • . • . r | ’ ,7 /  , Sec. 256., No crime can be compromised, except. ' • •
I fcv - $7. ’ - 7h°x7x:.rime:. can ;.be compromised, nor ) can , any 

- r7 '^^/ ; l jp roceed ing fu fo r  tKe prosecution o r  punishment [thereof;.**- '• ' . V  * b e ' stayed upon a compromise, except as provided in - ;
•>J. •i ‘.‘ this chapter. ’ • . * * j ‘ j ■

i  ’ • Laws Oreg.-, Oct. 19, 1864; Hill's Anri. Laws, s . ‘. ’/.' ' 1522. •' • • . ' • • • .
/• • t . • •• •

The statutes appea runchanged  from the original version in 
Compi.'L. Ann . ,  tit. XV,. ch. 28, §§ 2362-2365’ (1913) ;  Comp. L. Ann . ,  §§ 
5431-5434 (1933)', and Comp. L. Ann. , tit. 66, ch. 18, §§ 66-18-1 to 

vv . 66-1.8-4 (1948) .  In 1962, a' number of minor amendments were made to the 
language of the-statutes. :. See SLA, ch. 34, § 6.13 (1962) .  Additional ly, 
the. f i r s t  exception in Sec. 253* was expanded from the original -"an officer 
of justice" to "a peace officer or magistrate," in 1962, SLA ,~ ch . .3 4 ,  § 6.13 
(1962) , and expanded to . " a .p eace  off icer, judge o r  magistrate,'.' in 1971.

. SLA, ch. 8, §' 15 ( 1 9 7 1 ) . - Also, Sec. 255 was consolidated with Sec. 254 
in 1962. SLA, ch. 34, § 6.-13 (1962) .



Jr '

5 i :

|'/;7J t r i ' *  plea'..to the lesser offense of mairrslaughter. No statute o r  rule p'ermitted
! tNSM«

’ .^ '  7 7  ' the . trial court to accept such ‘ a plea. The supreme 'court - reversed,
f m W i  r; 7 7  '• ; I• / f - ;  finding, that . the trial court's decision would "usurp the executive function

' of choosing which charge, to initiate. . . . "  555 P . -2d at -272. In
i - . / r f r . r / T  : . : • • • • '

. Public Defender Agency v. Superior .Court, the trial court ordered the
■ *. 7 ; J ; «.*■» • ;• , i  , • • >

v / s / y . ■ • - -
: state' to prosecute a civil action fo r  child support . The supreme court

s I  . . . .  * r.

similarly concluded that .the ' separation of. powers doctrine .had been
violated, holding that/" the Attorney' General cannot be controlled . in ’ either

: / • •  : \ v : V  7 / ' / .  . • '/• ' . ' . /  i*3
l  • • •  " J ' '   »  • __________  '; hi s ' decision of whether, to .-.proceed, o r  in his

) 4  -1/: -7 . - v -  ? . • » ■;fc Droceedina. "534 P .2d at 950:
disposition ’.of the

. - r ' i i * •

:ial . interference/with the
‘ -i Ji : ; •• I ’ ! : H ' i i t i l S i . ' - * * "

7*N J i‘ . f  ’; Judge ,'.i Crutchfie ld did
m ’s j  M K h IkI'.- '.the c a s a . / r Y e t  this

common condition precedent under/compromise
5/^-- i , Tr'i* 1 » \[. .Ji-1 •

the court o r  the prosecutor ) .  /  See also
Hoines v. Barney ’s Club, Inc-... .-170 Cal Rptr . 42, 47 (Cal. .1980) (in

• , t
• t . • .v.-. , . • , •’ ‘ • • . •

explaining the civil compromise statute, the court stated that - the
; i > ‘ , * .prosecutor -has no role in a dismissal of civil compromise).- The state has 
* * * • ' : ’ • ’' cited no case purporting to. hold* that prosecutorial consent to a civil

compromise is necessary as a matter of constitutional lav/, and we are
-.aware of none. Because-the court's authority to compromise misdemeanors

* • . i

has been expressly conferred by the legislature, we find the present case 
■ readily distinguishable from State ,v. Carlson and Public Defender Agency

• f

-8-
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Superior Court , and-we. conclude/that there ' is  no separation o f  powers 
violation made out here. ’ • ' ’ 7  •* ''

« f f .  : • -  •• 7  . • :  • ■;

. ". -*• • The state's next argument'• is that crimes .arising from domestic
m m i, ; ; t- . '  ...; •. •disputes should not be amenable to diviTcompromise. Certainly, the state
i , ;

4’.- »•?. : assaults not go : unpunished- ..merely1 has a' valid concern: .that domestic \ z
!M i /  •: f  - -  ■ ■ —  . V /  -  -7 7
i because. •'the victims .wish to withdraw* their complaints in the hope- that no
m A:-.M o t h e r  'abuse* will, occur.- . -However/ . the state cites no support f o r  the

argument that public policy-mandates' a 'judicially created-exception to the
. • 7  ‘ ,::7 :  >;/■-/ . 7-- ■; . - ; ’ ' , . . .  .^cdrilprbmise .-'statute^/.The - sta tute , -  in .' its /current form', does not

•:| ^ ^ ^ |;[exempt.-^d°n)estic disputes.'-. Amendment to create additional- exceptions is
l ^ ^ l e a r ^ m a t t e r ' o f  legislative, rather than judicial, concern. “ :

7 / “ / /Moreover ,  we note . that ,  '.‘.under the . .  Alaska civil compromise
i s t a t u t e " ,  .the decision whether to ;  dismiss or prosecute is vested; in the
S^g^ /sound -d isc re t ion  of 'the trial;, court, and no right'-to dismissal is conferred
-7;^4,7upon the accused. In cases' . ' 7  • % -----
• -;7 Jv * , • * ; *7 1 . •*

J." - ; c o n t i i a u i c u 3 _ d a n o A r  nf  : i n ! i i r v  1

of domestic violence; that appear to involve a
 tf,  ______  — _r . o f . i n ju r y  to the victim, if could well be' an abuse of

C  ' % m' ■—     ----7 ^ g l s c r e t l o n  f o r  the trial court .to. o rder dismissal; In the present case, 
; ' ; ^ ^ | h o w e y e r , : .the' state has not suggested, any ongoing danger to the/victim,
; nd the record contains.-nothing, to-indicate that Judge ' Crutchfield abused' 7 7 - 7  •-.- - -.* 7 . - ;  r- ' / /  7 / -
: - # ^ ’ -i-his discretion;Jn this regard. , 7 :.-■ ■■ 7 7  ’̂ 7 / .  , /  5 ! 7  =s ‘ i

' 7 " : ,  • -'. ,  . - -V'i‘*  7V -V  1 . ,k‘ ■"*' - . . I . f :

•V f r^  •• • 11. We note that California has amended the civil compromise
■v/".statute. to create an exception barring civil compromise when the- in jury 
■' -.arises from a second willful and knowing violation of a restraining order 
•••’..imposed to prevent domestic violence. Cal. Penal Code § T377 (West-1982) 
‘••./(statute amended 1979). It should- also be noted that any willful infliction 
.’ •’-of physical in jury resulting in a "traumatic" condition upon a cohabitant of 
/ t h e  opposite sex is a .felony under California law. Cal. Penal Code § 273.5 
;.V(West 1970) (adopted 1977) : .  • •• ’ .• ' . '
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• * i  . ' - r  ■" i' H y ;  . \ •The state ■••further argues that the ’ civil compromiser statute
■ . • X - . -X L  ' x t - j  : ' - £•  . J T ’ ’ • • M . i

. j ^ v  ,v * i• engenders . conflict with the -Alaska Code of' Professional, Responsibil ity,
,v  ' •  .. . : /  . . 1 -v- „  1 • -•- •• : 'Disciplinary Rule 7 -105 (A ) ,  which states that " [ a ] *  lawyer: .shall not

present, participate in. presenting, or threaten to present criminal, charges
\  ' * ' ■  - v . • • "  ■ • - . ' /

:  solely to obtain an advantage in 'a civil matter. " See, e . g . , MacDonald v.
•V»; .-.«•» T‘ Musick, '425 F.2d 373. (9th Cir.:* 1970)- (prosecutprial misconduct where

’'aT J charge of resisting arrest Was • introduced -as "bludgeon"' behind the attempt
• -••. | . * • ' ■*•.  • •  ’ ' 

to defeat a possible civil- action by the arrestee fo r  false' a r r e s t ) . This
i • '* * . . - * . * *
V.‘. •;,'... v. rule is plainly inapplicable h e r e .D i sm is s a l  o f . a  case upon civil compromise

:* :m 7 / ! I ' V ' "  •; :' • *  •7 ‘; -vT v. simply, does not • imply tha t - the  case was prosecuted "solely to.'obtain an
\ advantage in a civil, mat te r ; "* ' • . . .. '. ; '
*• . r!V.' * • t'I* ■ ' , *'• .. Ic‘r I *

• • V " (Judge Crutchfie ld ’s, dismissal o f the case is' AFFIRMED.;I . ; • . . .  - '
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' '■ • B* j i  Tfie state has also-argued. , that Alaska's civil compromiseS* statute is unconstitutional ly'vague. We find this argument to be fr ivolous.
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MtJTCCJPMJTY O F  ANCI3CR&TE

HEMiHAHnjM

DATE: Marcel 5, 1987

TO: Suzanne Tryck, Department of Intergovernmental Affairs

rPCAi . Francos Purdy, Program Manager, Abase Prevention Program '

SUBJECT: Testimony on HD 122 - Civil Cct "promise on Misdsraeanors

This bill is the sure bill that was introduced in the 1986 legislature 
The Special Committee on Domestic .Violence encouraged the Municipality 
of Anchorage to support its passage. The Municipality took an active 
role in supporting this bill, then H3 463; hopefully, we can continue 
to work for it becoming law..

The bill would delete the loophole in the current Alaska Statutes that 
allows a misdemeanor assault to he liar died through a civil compromise 
in lieu cf criminal prosecution. . Th?s is not the preferred method for 
closing a r^W-.ic violence case. When there is a civil compromise, 
the victim states to tlie court that she does not want the criminal 
accion against her abuser pursued. If the judge rules that the •' 
compensation (usually a premise of no hitting in the future and a 
$1.00 renumeration for pain, and suffering) offered by the abuser is 
adequate, the judge then dismisses the criminal case (not allowing the 
prosecutors to bring criminal charges) and rules favorably (approves) 
the terms of the (agreement) civil compromise..

The current method for handling these cases is for the prosecution to 
sufcpeona an expert witness, like myself, to testify. The expert 
testimony includes why tlie victim is unable to fully understand the 
implications of accepting this ccopramise. This involves testimony 
about the history of violence victim lias keen subjected to and/or the 
history of violence in this relationship, the level of blame the 
victim has internalized, the victimization pattern in this 
relationship, the probability of reoccurrence of the abuse, and the 
need for a public policy that includes: 'the protection of; the victim, 
children and the abuser from incurring future harm as a result of this 
progressively deteriorating behavior pattern. The reason for such 
extensive testimony is to establish gicunds for an appeal should the 
judge grant the civil compromise. ■

As you can see handling these cases by establishing a record for 
appeal in each case is lengthy and. costly. It is also quite dif­
ficult on tha victim since she has to be in the court roan to testify 
and explain in front of the abuser the reasons she has - for believing 
that she will not be hurt again. Also, the experience gained in other 
jurisdictions is that the couple will be bade in ccurt later when the 
violence again erupts. Generally the violence .is more traumatic to 
tha victim and the alleged batterer the second time they have to 
appear in court.
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It does n£T!I?pear to be ccod. public policy to wait for a repetition 
of harm before intervening. yJe charged the police procedure in 
Anchorage and in Alaska to not ignore the first call specifically 
because our experience liad been that the violence generally does 
intensify over tire. By having a judge rule that it is merely a 
"civil matter" between two "equal" parties, only reinforces that 
society condones domestic violence. It is also counterproductive to 
tell law enforcement personnel to respond to these calls and arrest 
whenever possible or at least take full reports, if on the other hand 
we legislatively allow a process thac cira.tmvents the criminal justice 
system.

By closing this loophole new we prevent this cxmiprcmse to be utilized 
in settling child and elder abuse cases as well.

H E N r H T E D  EBDBLH-! AREAS IN THIS HJIL:

1. Absolutely no exclusion for dissolutions:
There is absolutely no intermediary between the partners seeking 
a dissolution. Theoretically, the judge should not alio*/ a 
dissolution that is the least bit slanted to favor an abuser if 
there is any history or hint of domestic violence. On tlie 
practical side, it is net always- discernible that "joint'custody" 
is a coerced arrangement if there is no paper trail of violence 
in the relationship.

2. No exclusion 'or divorces:
Pending divorces (prior to the abuse) Viould continue to subject 
the victim to intimidation with threats of future violence if she 
doesn't agree to the-conditions of divorce and a civil compro­
mise. A  problem already exist in divorces because tha victim of 
domescic violence often agrees to many conditions that will later 
be found detrimental to the children, be an unjust property 
settlement, or unwanted even by the victim's partner once the 
power struggle of the divorca process is Tver. ■

Ethical conduct for attorneys dictates that civil actions not be 
bargained against the threat or promise of cr-iminal actions. To 
add an exclusion for a pending divorce case gives the appearance 
of one action being bargained against another. This could also 
raise some issues related to equal protection for persons in the 
process of divorces.

If the existence of a pending criminal case does, in fact, delay 
the divorce proceeding, it is likely that the victim will not be 
penalized sir.es the court can take judicial notice of the 
criminal case and save the victim's attorney the court time 
that wt?ild have been needed to present similar information for a 
conrested divorce. It is also important that the court should be 
advised abcut. the history of violence in its determination of 
child custody or visitation and the closing of case through civil 
oamprnnu.se may not be drawn to the court's attention.

i. Inclusion of larcenously: .
In erases that: involve the abuse of elderly individuals, a sizable 
percentage of. the iibuse is concurrent with tne withholdin of 
monies belo.rring the the elderly person. To allow civil canpro- 
mise-i in these cases of darvsstic violence would serious.y hamper 
the intervention into elder abuse cases. .



4. Civil rxmsgrosiise erroneously assures irxlivirimls have equal power.
I n d i v i d u a l s  i n v o l v e d  i n  d o m e s t i c  v i o l e n c e  d o  n o t  e n j o y  a  c o e q u a l  
r e l a t i o n s h i p .  O n e  o f  t h e  u n f o r t u n a t e  r e s u l t s  c f  d o m e s t i c  
v i o l e n c e  i s  t h a t  o n e  i n d i v i d u a l  b e c o m e ; ;  a  v i c t i m  o r  a t  l e a s t  a  
p e r s o n  w h o  i s  i n t i m i d a t e d ,  c o e r c e d ,  e n d . f r i g h t e n e d  ( a n d  o f t e n  
p h y s i c a l l y  a r J / o r  s e x u a l l y  a s s a u l t e d )  i n t o  b e h a v i n g  i n  a  m a n n e r  
m o r e  a c c e p t a b l e  t c  t h e  p a r t n e r .  H o e  t y p i c a l  t h r e a t s  t o  t h a  
v i c t i m  i n c l u d e s :  n o  o n e  w i l l  b e l i e v e  h e r  v e r s i o n  o f  t h e  t r u t h ,
p e o p l e  v ; i l l  b e l i e v e  h e r  p a r t n e r ,  a n d  i f  t h e y  d o  b e l i e v e  h e r  t h a n  
h e  v i d l h v o  t c  g o  t o  j a i l  o r  i n  s o m e  o t h e r  w a y  h a v e  h i s  l i f e  
r u i n e a .  I t  i s  n o t  s u r p r i s i n g  t h a t  w h e n  h i s  a t t o r n e y  a p p r o a c h e s  
t h e  v i c t i m  w i t h  a  c i v i l  c x s p r o m i s e  t o  a ^ / o id  t h e  c o u r t  p r o c e s s ,  
m a n y  v i c t i m s  w i l l  g u l l i b l y  b c - l i e v e  t h e i r  p r o b l e m s  t c  b e  e v e r .  
A l a s ,  t h i s  c f  c o u r s e  i s  n o t  t r u e i

5 .  C i v i l  o n p r e m i s e  s h o u l d  o n l y  o c c u r  T< h e n  b o t h  p a r t i e s  a r e  r e p r e ­
s e n t e d  b y  i r d e p - 3 ! d a n t  c o u n s e l :

T h i s  i s  o n e  m e t h o d  f o r  a t t e m p t i n g  t o  r e s t o r e  t l i a  t w o  p a r t i e s  t o  
e q u a l  p o w e r  f o r  n e g o t i a t i n g  p u r p o s e s .  W i t h  i n d e p e n d e n t  c o u n s e l ,  
t h e  v i c t i m ' s  a t t o r n e y  w o u ld  b e  c b l e  t o  i n s t r u c t  h e r  a b o u t  a l l  t h e  
c o n s e q u e n c e s  t o  t h i s  a c t i o n . a n d  t h e  r e a l i t i e s  o f  t h e  c r i m i n a l  
c a s e  o u t c o m e .  . .  .
O n l y  a l l o w i n g  . i n d i v i d u a l s  w h o  c c n  a f f o r d  i n d e p e n d e n t  c o u n s e l  i s  
o f  c o u r s e  u n c o n s t i t u t i o n a l  s i n c e  i t  p e n a l i z e s  i n d i v i d u a l s  w h o  
c a n n o t  a f f o r d  t h e i r  ow n  a t t o r n e y s .  T h i s  w o u ld  p l a c e  t h e  s t a t e  
i n  a  p o s i t i o n  o f  h a v i n g  t o  p r o v i d e  c o u n s e l  t h r o u g h  a  p u b l i c  
a g e n c y  s u c h  a s  t h e  P u b l i c  D e f e n d e r ' s  o f f i c e .  T h i s  w o u ld  c a r r y  
q u i t e  a  f i s c a l  n o t e  s i n c e  t h e  o f f e n d e r  w o u ld  h a v e  l i t t l e  t o  l o s e  
b y  t r y i n g  a  c c a t o r c m i s e  e a c h  m i s d e m e a n o r  p r i o r  t o  p r e p a r i n g  a  
d e f e n s e  i n  t h e  c r i m i n a l  c h a r g e s .
C u r r e n t l y ,  i t  i n  t h a  p r o s e c u t o r  w h o  m u s t  t a k e  t h i s  r o l e .  T h i s  
i s  c o n f u s i n g  f o r  t h e  v i c t i m . s i n c e  h e r  p a r t n e r ' s  a t t o r n e y  l a s  
g e n e r a l l y  e x p l a i n e d  t h a t  t h a  r o l e  o f  t h e  p r o s e c u t o r  i s  t o  t a k e  
h e r  p a r t r . a r  t o  c c u i t .  I t  i s  a lE O  a n  u n a c c e p t a b l e  c o s t  s i n c e  i t  
f o r c e s  t h e  p r o s e c u t o r ' s  o f f i c e  t o  b e a r  t h e  b u r d e n  o f  f i r s t  
c o i r / i n c i n g  a  j u d g e  t h a t  t h e  c a s e  s h o u l d  n o t  b e  c o m p r o m i s e d  a n d  
l a t e r  h a v i n g  t o  p r e p a r e  t h e  c r i m i n a l  c a s e .

6 .  liiy c a n ' t  j u d g e s  c o n t i n u e  t o  u s e  t h e i r  d i s c r e t i o n ?
U n f o r t u n a t e l y  m o s t  j u d g e s  d o  n o t  h o v e  t h e  t i m e . t o  v e r i f y  t h e  
p a s t  o r  c u r r e n t  e x i s t e n c e  o f  r e s t r a i n i n g  o r d e r s ,  a r r e s t s ,  
d i v e r s i o n s ,  S u s p e n d e d  I m p o s i t i o n  o f  S e n t e n c e ,  o r •c o n v i c t i o n s  
r e g a r d i n g  d o m e s t i c  v i o l e n c e  a n d  t h e  i n d i v i d u a l s  r e q u e s t i n g  a  
c i v i l  c o m p r o m i s e .  I t  i s  q u i t e  p o s s i b l e  f o r  t h e s e  a c t i o n s  t o  
h a v e  o c c u r r e d  i n  a n o t h e r  c o u r t ' s  j u r i s d i c t i o n  a n d  f o r  t h e  p a p e r ­
w o r k  t c  b e  u n a v a i l a b l e .
T h i s  p l a c e s  t h e  j u d g e  i n  a  p o s i t i o n  t o  c r o s s  e x a m in e  t h e  v i c t i m  
a n d  d e t e r m i n e  t h e  d e g r e e  o f  c o e r c i o n  a n d  d e t e r m i n e  t h e  
p r o b a b i l i t y  o r  f u t u r e  v i o l e n c e  w h i l e  t h e  v i c t i m  m u s t  s p e a k  
" h o n e s c l y "  i n  f r o n t  c f  t h e  a b u s e r .  I  d o  i i o t  b e l i e v e  a  j u d g e  
w i l l  b e  l  o r e  c u p a o l e  o f  a c c c r n p l i s h i n g  t h i s  t h a n  h a s  a n y o n e  
e l s e .  C o u n s e l o r s  k n o v  t h a t  l e t h a l i t y  a s - t e s s m e n t s  a r e  n e t  
r e l i a b l e  w h& n d o n e  w i t h  b o t h  m e m b e rs  o f  t h e  o c u p l e  p r e s e n t  a t  
t h e  i n t e r v i e w .



It is interestiig to note idiat at least one of the cases ccnpro- 
r.iised in Fairbanks in.November 1985 has resulted four additional 
assaults culninHting in State v.■'.’Wharton (4FA-S37-313). Other 
cases in Fairbanks have also had rooffc-nses, s o t s  have been 
reported to law enforcsnvent and some Iiave not.-

tfhat really liappens in a civil CCTnrcmise:

Ek'c.r, tine cva.T?peci:ive of tha alleged offender: The charges
have, been filed by the. prosecutor. Zurcer the alleged offender 
is unable to convince the prosecutor to drop the charges. He 
attempts to ccnvir-ce the victim that nothing else will happen 
and that it is in both their interest r.ot to have him go to 
court. Tie then finds an attorney that will explain to tha victim 
wiiy it is in her best interest to net liave pursue criminal 
charges. Once tha judge agrees to the compromise, the alleged 
offender continues to maintain his premise to not assault or 
intimidate the victim.
The difficulty with his maintaining than premise is his lack 
of skills to understand his emotional needs, comnnicate 
his needs, recognize the stress involved in getting what he 
wants, and r.onviclently handle his disappointments. He will 
"griv. his teeth" and "put up" with:disappointments or .cejecticn 
for a wirii.le but eventually w^Ll blame someone, generally his 
partner, for ''making too many demands [on him] and rot giving 
er.cChih'to him]". As a last resort, he forces his partner to 
do what he wants her to do or punish her for not doing the "right 
thing". •

From tie perspective cf toe attorney: The alleged offender has
explained that the violence was minimal, accidental or at least 
unintentional, and that it will not happen again. Tlie attorney 
then encourages the victim to give the alleged offender another 
chance. The general do jactive is to add as little tension to 
this couple's relationship as possible. The victim is asked to 
sign a prepared statement about her wish to settle this because 
she believes her partner will not repeat the behavior. Attorneys 
generally attempt to present the signed document without having 
to bring the victim into court. When judges require her presence 
to substantiate the written document, the attorney limits the 
questions to issues related to the bells’,ability of the 
partner's statement that this will not occur in the future. The 
emphasis is placed on tha h a m m y  the couple has enjoyed since 
agreeing on this compromise.

From tha perspective of tha vj.<rtim: Hie victim has given inter­
views tc the police and the prosecutor's office. Her partner's 
attorney new states that all c:r this can be forgotten if she just 
signs a statement that die does not want tha criminal charges to 
continue against her partner. Her partner has generally not 
been violent since the arraignr.ient on the criminal charges and 
uiv have begun counseling (subrcance abuse, arger management, 
pastoral. self help). There doesn't appear to be much reason to 
not give tin one more chance.



F r o m  t h e  pe r s p e c t i v e  o f  t h e  p r o s e c u t o r : T h e r e  w a s  a d e q u a t e  
g r o u n d s  f c r  a  c h a r g e  i n  . t h i s  c a s e . -  T h e  v i c t i m  w a n t s  b o  g i v e  h e r '  
p a r t n e r  a n o t h e r  c h o r e e  a n d . d e e s  n o t  w a n t  a n y t h i n g  o n  h i s  r e c o r d .  
T h e  d e f e n d a n t ' s  a t t o r n e y  c o n t a c t s  t h e  p r o s e c u t o r  w i t h  i n f o r m a ­
t i o n  t h a t  s h e  \ran ts  c h a r g e s  d i s m i s s e d .  A f t e r  p r o s e c u t o r  r e f u s e s  
t o  d i s m i s s  c h a r g e s ,  a  m o t i o n  i s  f i l e d  w i t h  a  s i g n e d  s t a t e m e n t  
f r o m  t h e  v i c t i m  r e q u e s t i n g  d i s m i s s a l  o f  t h e  c h a r g e s  b a s e d  o n  t h e  
c c m p r c m i s e d  r  - a c h e d  b e tw e e n  t h e  d e f e n d a n t  a n d  t h e  v i c t i m .
F u r t h e r  i n v e s t i g a t i o n  i s  o r d e r e d  t o  d e t e r m i n e  t h e  h i s t o r y  o f  t h e  
r e l a t i o n s h i p  ( r e s t r a i n i n g  o r d e r s ,  a r r e s t s ,  p o l i c e  r e p o r t s ,  c h i l d  
a b u s e  r e p o r t s ,  c o r p l e t i o n  0 1  c o m s e l i n q  o r  o t h e r  c o n d i t i o n s  o n  
p r e v i o u s  c o n v i c t i o n s  o r  d e f e r r e d  p r o s e c u t i o n  c a s e s ,  r e v i e w  o f  
m e d i c a l  h i s t o r y  o f  v i c t i m  f c r  u n r o p c r t e d  a b u s e  i n c i d e n t s ,  e t c . ) . 
A  s e c o n d  i n t e r v i e w  w i t h  v i c t i m  i s  s c h a d u J  e d  t o  d e t e r m i n e  h e r  
l e v e l  o f  u n d e r s t a n d i n g  o f  t h e  i m p l i c a t i o n s  o f  h e r  d e c i s i o n .
I f  s h e  s t i l l  w a n t s  t o  h a v e  t h e  c i v i l  c o m p r o m i s e  a n d  t h e  
p r o s e c u t o r  b e l i e v e s  t h e r e  h a s  b e e n  p a s t  v i o l e n c e  o r  f u t u r e  
v i o l e n c e  i s  i n e v i t a b l e ,  t h e  p r e p a r a t i o n  f o r  a  t r i a l  i s  b e g u n .  
S u b p e o n a s  a r e  s e r v e d  f c r  n e c e s s a r y  w i t n e s s e s  a n d  e v i d e n c e .  A  
t r i a l  d a t e  i s  r e q u e s t e d  a n d  p r e p a r a t i o n  i s  m a d e  t o  c r o s s  e x a m in e  
t h e  v i c t i m  a b o u t  h e r  a b i l i t y  t o  p r e d i c t  f u t u r e  v i o l e n c e .  T h i s  
p r e p a r a t i o n  i n c l u d e s  t h e  n e e d  t o  b r i n g  o u t  t h e  l e v e l  o f  v i c t i m i ­
z a t i o n  o f  t h e  v i c t i m  w h i l e  n o t  a l i e n a t i n g  h e r  f r o m  s e e k i n g  h e l p  
f r o m  t h e  c r i m i n a l  j u s t i c e  s y s t e m  i n  t h e  f u t u r e .
T h e  e x p e r t :  w i t n e s s  i s  p r e p a r e d  t o  e x p l a i n  t o  t h a  c o u r t  t h e  
r e s e a r c h  a v a i l a b l e  c o n c e r n i n g  t h e  o c c u r r e n c e  a n d  r e o c c u r r e n c e  o f  
d o m e s t i c  v i o l e n c e ,  t h e  c h a r a c t e r i s t i c s  o f  v i c t i m s  a n d  o f f e n d e r s ,  
t h e  v i a b i l i t y  o f  a n  a l l e g e d  o f f e n d e r  v o l u n t a r i l y  s u c c e s s f u l l y  
c o m p l e t i n g  t r e a t m e n t  a n d  p o s i t i v e l y  c h a r g i n g  h i s  p a t t e r n  o f  
v i o l e n c e .  G e n e r a l l y  t h e  t r i a l  i s  a t  l e a s t  3 - 4  h o u r s  .

F r o m  t h a  p e r s p e c t i v e  o f  t h e  e x p e r t  w i t n e s s : I s  t h i s  d i f f e r e n t
r r a m t i m e s  w h e n  v i c t i m s  c a l l e d  t o  d r o p  c h a r g e s  w h e n  t h e  
c r i m i n a l  j u s t i c e  s y s t e m  b e l i e v e d  d o m e s t i c  v i o l e n c e  t c  b e  a  
p r i v a t e  m a t t e r  b e s t  s e t t l e d  b y  t h e  cw o  i n d i v i d u a l s  w i t h o u t  
i n t e r f e r e n c e  o r  m o n i t o r i n g  b y  t h e  c o u r t ?  A r e  t h e  v i c t i m  a n d  
h e r  p a r t n e r  g o i n g  t o  i n t e r p r e t  t h e  c o u r t ' s  g r a n t i n g  o f  a  c i v i l  
c o m p r o m i s e  a s  a p p r o v a l  f o r  t h i s  i n c i d e n t  t o  r e o c c u r  s i n c e  i t  
c a r r i e d  n o  p u n i s h m e n t  o r  a d m o n i t i o n ?  I s  t h e  a l l e g e d  o f f e n d e r  
t h e  t y p e  o f  p e r s o n  w h o  w i l l  c o n t i n u e  i n  c o u n s e l i n g  v o l u n t a r i l y  
a n d  i o t  d r o p  o u t  w i t h i n  a  f e w  m o n t h s ?  I s  t h e  i n c i d e n t  i n  t h i s  
c a s e  a  o n e  t i m e  i n c i d e n t  o r .  a  e l i m i n a t i o n  c f  a  p a t t e r n  o f  p s y ­
c h o l o g i c a l ,  s e x u a l ,  a n d / o r  p h y s i c a l  a b u s e ?  D o  t h e  i n d i v i d u a l s  
i n  t l i e  c o u p l e / f a m i l y  s p e a k  i i d e p e n d e n t l y  o r  i s  t h e r e  a n  e x i s t i n g  
p a t t e r n  o f  v i c t i m i z a t i o n  t h a t  f o r c e s  t h e  v i c t i m  t o  t a k e  r e s p o n s i ­
b i l i t y  f o r  t h e  a l l e g e d  o f f e n d e r  s  n e e d s  a n d  a c t i o n s ?  W h a t  i s  t h e  
p r o b a b i l i t y  c f  t h e  v i c t i m  t o  a s s e s s  d a n g e r  i n  t h e  r e l a t i o n s h i p  
a n d  c a l l  f o r  a s s i s t a n c e  i n  t h e  i f u t u r e ?  I f  t h e r e  a r e  c h i l d r e n  i n  
t h e  h e m e , v t i a t  e f f e c t  h a s /  w i l l  t h i 3  h a v e  o n  t h e m ?  T o  w h a t  
d e g r e e  d o  o t h e r  p r o b l e m s  i n  t h e  h e m e  im p a c t  t h e  p r o b a b i l i t y  o f  
f u t u r e  v i o l e n c e ;  e . g .  s u b s t a n c e  a b u s e ,  m e n t a l  i l l n e s s ,  f i n a n c e s ,  
f a m i l y  c . r  s o c i a l  s u p p o r t ,  e t c . ?
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F r o m  i\ p u b l i c  r o l i c y  p e r s p e c t i v e :  I n  t h . 2  p a s t  s i x  y e a r s ,  t h e r e
h a s  b e e n  a ' s e r i o u s  e f f o r t  t o  c h a n g e  l a w  e n f o r c e m e n t  a n d  c r . j n i r a l  
j u s t i c e  r e s p o n s e  t o  d o m e s t i c  v i o l e n c e .  B a s e d  o n  r e s e a r c h  ‘ d i a t  
h a s  b e e .  \ c o r i p l e t s d ,  t h e r e  i s  g o o d ' r e a s o n  t o  r e l i e v e  t h a t  w h e n  
d c m e s t i - . :  v i o l  e n c e  i s  m a d e  p u b l i c  t h e  f i r s t  f e w  t i m e s  i t  o c c u r s  , 
t h e  i n d i v i d u a l s  a r e  l e s s  l i k e l y  t o  c o n t i n u e  i n  a n  e s c a l a t i n g  
v i o l e n c e  p a t t e r n .

I t  . i s  n o t  l i k e l y  t h a t  t h e  a v e r a g e  b a t t e r i n g  p a r t n e r  w i l l  u n d e r g o  
a n d  c o m p le t e  c o u n s e l i n g  v o l u n t a r i l y .  T h e  u s e  o f  a  f a i r l y  l e n g t h y  
s u s p e n d e d  j a i l  t e r m  h a s  b e e n  t h e  m o s t  e f f e c t i v e -  i n  s c r e e n i n g  
a n d  m o t i v a t i n g  i n d i v i d u a l s ' t o  u t i l i z e  e x i s t i n g  c o u n s e l i n g  o r  
c o m m u n i o y / s e l f  h e l p  r e s o u r c e s .

A r r e s t  i n  d o m e s t i c  v i o l e n c e  c a s e s  d o e s  n o t  a p p e a r  t o  b e  a  s u f f i ­
c i e n t  d e t e r r e n t .  A r r e s t  o f t e n  n e e d s  t o  b e  c o m b in e d  w i t h  a  
r e a l i s t i c  t h r e a t  c f  j a i l  o r  a c t u a l  j a i l  t i m e ,  l e n g t h y  n o n i t o r i n g  
t o  e n s u r e  l a c k  o f  r e o f f e n s e ,  a n d  r e h a b i l i t a t i o n  o f  b e h a v i o r s  t h a t  
c u lm i n a t e  i n  a b u s e .  T h e  U s e  o f  f i n e s  h a s  n o : b e e n  a s  e f f e c t i v e  
s i r e s  i t  g e n e r a l l y  p e n a l i z e s  t h e  v i c t i m  a n d  t h e  c h i l d r e n  a n d  n o t  
j u s t  t h e  o f f e n d e r .  T h e ' u s e  o f  d e f e r r e d  p r o s e c u t i o n  a l s o  
p e n a l i z e s  t h e  v i c t i m  b y  r e q u i r i n g ,  h e r  c o n t i n u e d  c o o p e r a t i o n  i n  
t e s t i f y i n g  a b o u t  h e r  p a r t n e r ' s  b e h a v i o r ,  l e a v i n g  h e r  o p e n - t o  
f u r t h e r  i n t i m i d a t i o n  u n t i l  t h e  d e f e r r e d  t i m e  i s  o v e r .

A  v i c t i m ,  o f  f i h u s e  w h o  d e e s  n o t  c l e a r l y  h e a r  f r o m  a l l  r e s o u r c e s  
t h a t  t h e  . h u s e  i s  n o t  h e r  f a u ^ t  a n d  i s  n o t  t o  b e  t o l e r a t e d ,  w i l l  
g e n e r a l l y  n o t  l e a v e  t h e  a b u s i v e  r e l a t i o n s h i p  u n t i l  t h e  v i o l e n c e  
r e a d e r ?  t h e  s e v e r i t y  o f  r i s k i n g  h e r  l i f e  o r  t h e  l i v e s  o f  t h a  
c h i l d r e n .  B y  t h a t  t i m e ,  t h e  n e e d  f o r  c o u n s e l i n g  f o r  t h e  e n t i r e  
f a m i l y  i s  s o  g r e a t  t h a t  g o v e r n m e n t  w i l l  n e e d #  t o  s u b s i d i z e  t h e  
m a j o r i t y '  o f  t h e  c o s t  ( e i t h e r  t h r o u g h  a c t u a l  c o u n s e l i n g  s e r v i c e s ,  
o r  s u p p o r t  s e r v i c e s  s u c h  a s  w e l f a r e ,  m e d i c a l  p a y o u t s ,  f o s t e r  
c a r e ,  s p e c i a l  e d u c a t i o n  f o r  t h e  c h i l d r e n ,  a n d / o r  j a i l )

S i n c e  t h e  p u b l i c  p o l i c y '  g o a l  i n  i n t e r v e n t i o n  i n  d o m e s t i c  v i o l e n c e  
c a s e s  i s  t o  s t e p  t l i e  v i o l e n c e  ru t i t s  e a r l i e s t  d i s c e r n i b l e  o n s e t ,  
t h e  u s e  c f  a  c i v i l  c o m p r o m i s e  c l e f  e a t s  t h i s  p u r p o s e .  A  c i v i l  
c o m p r o m i s e  s t a t e s  c l e a r l y  t h a t  t h e  f i r s t  t i m e  i s  n e t  s e r i o u s  a n d  
s h o u l d  n o t  b e  c o n s i d e r e d  p a r t  o f  a  p a t t e r n .  T h i s  r e i n f o r c e s  t h e  
p a r t n e r s  t o  c o n t i n u e  v i e w i n g  t h e  v i o l e n c e ^  p r i v a t e  c o n c e r n  t h a t  
c a n  b e s t  b e  h a n d l e d  i n  t h e i r  c v .n  h e m e . I t  r e a s s u r e s  t h e  a l l e g e d  
o f f e n d e r  t h a t  h i s  b e h a v i o r  u n d e r s t a n d a b l e  a n d  a c c e p t a b l e .  I t  
r e s t a t e s  f o r  t h e  v i c t i m  t h a t ' ^ c v e r r e a c t e d ^ s i n c e  t h e  j u d g e  n o w  
accep ts  a  p r e m i s e  a s  a  r e m e d y  f o r  t h e  b e rm  d o n e  t o  h e r .  I t  d o e s  
n o t h i n g  t o  s t o p  t h e  im p r e s s i o n  cm t h e  c h i l d r e n  t h a t  n o t h i n g  w i l l  
h a p p e n  t c -  v c u  i f  y o u  u s e  v i o l e n c e ,  i n  t h e  h e m e  t o  g e t  w h a t  y o u  
w a n t .
I t  i s  u n f o r t u n a t e  t h a t  b y  t h e  t im e  l a w  e n f o r c e m e n t  a n d  p r o s e ­
c u t o r s  h a v e  s c r e e n e d  a  d a t e s  t i c  v i o l e n c e  c a s e ,  t h e  e v e n t  i s  n e t  
l i k e l y  t o  b e  i n s i g n i f i c a n t .  T h e  o n l y  a d v a n t a g e  t o  t h i s  p r a c t i c e  
i s  t h a t  b y  t h e  t im e  'th e  s y s t e m  id o e s  i n t e r v e n e ,  i t  i s  c l e a r  t h a t  
t l i e  s i t u a t i o n  i s  c u t  o f  t h e  c o n t r o l  o f  t h e  i n d i v i d u a l s  i n v o l v e d .



I n  c r d e r  to  r e s t o r e  t h e  o r d e r ,  ' t h e r e  i s  a  c u r r e n t  p r a c t i c e  o f  
o f f e r i n g  f i r s t  t i n e  o f f e n d e r s "  a n  a l t e r n a t i v e  s e n t e n c e  o f  6 0 - 9 0  
d a y s  o f  s u s p e n d e d  j a i l  t i m e ,  w i t h  p e r h a p s  a  f e w  t o  s e r v e  o r  
c r e d i t  f o r  s e r v i n g  t h e  d a y  o f  t h e  a r r e s t ,  a s  l o n g  a s  h a  
c o m p l e t e s  m a n d a t o r y  c o i n s e l i n g  o r  a  c c u r c  a p p r o v e d  r e n a b i l i t a t i . c n  
e f f o r t  a r c  h a s  n o  s i m i l a r  v i o l a t i o n  f o r  o n a  y e a r .  'T h i s  p r o v i d e s  
t h e  o f f e n d e r  w i t h  a  m e t h c d  f c r 2  c h a n g i n g  h i s  b e h a v i o r  w i t h  l i t t l e  
n e g a 'C -— ?  u g p s c t  f r o m  a  c r i m i n a l  r e c o r d .  T h e  v i c t i m  h a s  a n  c p p o r  
t u n i c /  t o  s e e  i f  t h e  v i o l e n c e  w i l l  s t e p  b e  f e r e  s h e  h a s  t o  e r r i "  t h e  
r e l a t i o n s h i p .  E a c h  m e m b e r  c f  t l i e  f a m i l y  i s  m a d e  a w a r e  o f  t h e  
s e r i o u s n e s s  o f  t h e  v i o l e n c e  a n d  w h e r e  t c  r e c e i v e  c o u n s e l i n g  o r  
s e l f  h e l p  s u p p o r t .  I f  t h e  v i c t i m  w i s h e s ,  t h e  f a m i l y  r e m a i n s  
i n t a c t  a s  l o n g  a s  t h e r e  i s  n o  r t j o c x o u r r e n c e  o f  v i o l e n c e .  T h e r e  
i s  a  h o l d  c n  t h e  o f f e n d e r  t h a t  :Ls n o t  d e p e n d e n t  o f  t h e  v i c t i m  
h a v i n g  t o  t e s t i f y  a b o u t  t h e  d e t a i l s  o f  t h e  o r i g i n a l  i n c i d e n t .  
S h o u l d  r e h a b i l i t a t i o n  n o t  b e  s u c c e s s f u l  a n d  s o c i e t y  n e e d s  t o  b e  
p r o t e c t e d  f r o m  t h i s  o f f e n d e r ,  t h e  s u s p e n d e d  j a i l  t i m e  c a n  b e  
r e i m p c s e d .

This appears to be a successful method of intervening in the 
violence while still offering tlie individuals a cliance to repair 
their lives/relationship with little present or future cost to 
the fa: lily and •go'.'ernment.




