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B y  r e p e a l i n g  AS 12.45.150, t h e  L e g i s l a t u r e  does not 
i n t e n d  to l i m i t  the p r e s e n t  p r a c t i c e  a l l o w i n g  t h e  filing, 
b y  p r i v a t e  parties, of m o t i o n s  for orders t o  s h o w  c a u s e  
for c r i m i n a l  c o n t e m p t  of court.
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February 10, 1987

The Honorab le Een Grusse n d o r f  
Speaker of the House 
A l a s k a  State L egisla ture 
P.O. Box V 
Juneau, £K 99811

Dear R e p r esentativ e Grussendorf:

Under the authority of art.. Ill, sec. 18, of the A l aska 
Constitution, I am t r a n s m i t t i n g  a bill that repeals 
AS 12.45.150, an obsolete statute that provides for the 
payment of costs for "malicious : prose cutions" b r o u g h t  by 
private persons. _!/ This p r o v i s i o n  has been the cause of 
some co nfusion regarding w h o  has the a u t h ority to institute 
criminal charges. In recent m onths several pers ons in the 
Kenai area have attempted to file "criminal charges" against 
other persons, primarily police officers who have arrested 
them, citing AS 12.45.150 as their a u t h ority to do :o.

W e l l - e s t a b l i s h e d  principles of statut ory c o n s t r u c t i o n  
require that the language of AS 12.45.150 be in terp r e t e d  in 
co njunction  with AS 44.23.020(b)(3), w h i c h  places 
r e s p onsibility in the attorne y general to "prosecute all 
cases in volving v i o l a t i o n  of state law." 2/ Thus 
AS 12.45.150 does not provide a u t h or ity for

1/ The p r e c ursor  of p r esent AS 12.45.150 appears to first 
have b een adopted in 1900; .it was app are n t l y  based upon an 
1882 statute from Oregon. See Ann. A l a s k a  Codes, Pt. II, 
ch. 19, § .193-194 (Carter 1900). The provi sion was included 
in the first codifi c a t i o n  of A l a ska's crimin al laws after 
statehood. See § 6.15, ch. 34, S LA 1962. Except for minor
technical amendments (for example, ch. 8, SLA 1971, a
revisor's bill w h i c h  made tec hnical c orrec t i o n s  relating to 
the court system, inserted the w o r d  "judge" in four places 
in the statute), the language of AS 12.45.150 has remained 
virtu a l l y  u n c h anged since 1900.

2/ There are rare instances in solely private disputes
where it might be appropriate for private litigants to
"prosecute" cases of c riminal c o n t e m p t  as a way of

(Footnote Continued)
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the p r i vate prosecutit •* o f  a criminal case (i.e., motion?, 
pretrial hearings, tria_, appeals, etc.). Instead, the statute 
refers o n l y  to a person who unilaterally, am", v.’it? cut the advice 
or c o ncurrence o f  the police or prosecutors, "vo luntarily appears 
before a judge" to compl a i n  about a m a t t e r  or before a grand, jury 
to testify. At that point the attor n e y  general, through a state 
prosecutor, has the statutory a u t h o r i t y  under AS 44.23.020 to 
review the m a t t e r  and to handle the case as appropriate. 3/

The primary p u r p o s e  of IS 1? ^-5.150 was not to authorise the 
filing of criminal action? hy p r ivate persons, but rather to make 
it clear that m.alicicus accusation:-., or those Jacking probable 
cause, will subject the c o m p l a i n a n t  to immediate judgment "for 
the costs of d i s b u r s e m e n t s  cf the action." However, the statute 
is. pcorly d r afted and, as already'- noted, has created confusion in 
lay persons as to their i ndependent a u t h o r i t y  tc file private 
c riminal a c t i o n s . Fereover, to the extent that the statute 
provides for a jud.cr.crt cf cc-st.s to be render ed automatica.il.y ar.c 
"immediately" it is p r o bably ur-ronrtitutional as a v i o l a t i o n  of 
due process. It does not allow a p e rson  to have his "day in 
court" *-r try tc show  that the a c c u s a t i o n  was in good, faith. 
Thus the statute m i g h t  also bo a d i s i n c e n t i v e  for people wh.c 
m i g h t  o t h e rwi se b ring close or m a r g i n a l  ca'Tes to the attenti on of 
a judge or grand jury. The repeal of the statute w i ] 1 eliminate 
any lingering c o n f u s i o n  regarding the existen ce ol* "private 
prosecutors", w h i l e  leaving the common  law protection.: against
m a l i c i o u s  p r o s e c u t i o n s  intact.

The f j 3 ing of a crimina l action i.. c L v i o u s l y  a ve ry serious m a t­
ter. The fact that a criminal charge has be en filed against a 
p erson may have a negative effect upon that person's reputation, 
p o s ition in the community, employ m e n t  opportunities, etc. The 
need tc d e f e n d  cjr.eself against cririra? charges m a y  also .impose a

(Footnote Continued)

e n f o r c i n g  orders in co ntested d i v o r c e  cases. S e e , e . g . , P i q g s v. 
D i g g s , C C 2 P.2c. 950 (Alaska 1983). In all other situations, 
however, AS 4 4 . 2 3 .CIO(b) (3) gives the a t t o r n e y  general rojo 
respon s i b i l i t y  for h a n d l i n g  criminal matters.

3/ Als o sco PxV' "(e), A laska R u l e 5- of Criminal Frccecure, 
which permits p r o s e c u t i o n  by indictment only if the indictment is 
signed by the p ros ecuting attorney.
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great deal cf financial expense and e m o t i o n a l  strain. Thus 
the power to institute crir.inr ? p roceed ings ought not to 
rest w i t h  a p r i v a t e  party  i n v ol ved in some sort of v e n detta 
or a p e r s o n a l  d i spute w i t h  another.

There is no such thing as a "private p rosecut or" ir: Alaska, nor 
should there be. B e cause AC 1 ?.. a fi.150 is apparently  being 
interpreted by sore p e r s o n s  as imp li c i t l y  re cog n i z i n g  suck a 
procedure, and because it p r o b a b l y  v i o l a t e s  due process 
requirements, this obsolete s t a t u t e  should be repealed.
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F o r  B i l l /R e so lu t io n  No.

This bill repeals AS 12.45.150, which provides that mal i c i o u s  

accusations, or those lacking probably cause, will subject the 

complainant to immediate judgment "for the costs of disbursements of the 

action." This statute, draf-ted in 1900, has also created confusion in 

lay persons as to their independent authority to file private criminal 

actions. This authority simply does not exist in Alaska. Both the 

Department of Law and the A l a s k a  Court System are recommending repeal of 

the statute due to tie confusion and the cost involved when lay p e r s o n s  

attempt to bring complaints as "private prosecutors."

page 2_ 0f




