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This draft |ncorﬁorates the changes requested for the com-
mittee into the House-passed verSion of HB 106.

Please consider the relationship between the presumptions
established in this bill

Bill sectlon 1 reworks AS 12.55. 045( )so. that the s tatute

now esta |s es a Bresumptmn [page 1, lines 14 - 16] that
the defendant is able to restitution unless the defen-
dant carries the burden of shOW|ng otherwise.
Bill section 3 adds language to AS 12.55.051(a) [page 2,_
ines 6-12] to the effeCt “that,if the state presentsevi-
ence that the defendant has falled to pay.restitution, the
aw permits the court to make the presumption that the de-
endant either has intentionally refused to pa¥ 0r has not
made a good faith effort to pay, unless the defendant pre-
sents "Some" evidence to the contrary.
Assuming a defendant who is silent or who is unprepared to
offer "Somell evidence, the pair of presumptions may operate
together so that the state

(1) . need not prove the ability of a defendant to
pay restitution; and

(2) |n a "show cause" proceed|ng has the benefit
f the mption that may permit the coust to
mprisorn t. defendant until the court ordered resti-
ution is sa tisfied.
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Senator Jay Kerttula

Page 2
April 14, 1988

I just want to make sure that the committee understands that
there are two presumptions made in this proposed committee

substitute and how those two may "fit."
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Original sponsors: Davidson, Brown,
Goll, at al.
IN THE HOUSE " BY THE JUDICIARY COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 106 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the payment of criminal fines and

restitution.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.55.045(a) is repealed and reenacted to read:

(@) The court may order a defendant convicted of an offense to
make restitution as provided in this section, including restitution to
the victim, to a public, private, rr private nonprofit organization
that has provided counseling, medical, or shelter services to the
victim, or as otherwise authorized by law. A defendant is presumed to
have the ability to pay restitution unless the defendant establishes
the inability to pay by a preponderance of the evidence. In determin-
ing the amount and method of payment of restitution, the court shall
take into account the

(1) public policy that favors requiring criminals to com-
pensate their viccims;
(2) financial burden placed on the victim as a result of
the criminal conduct of the defendant; and
(3) financial resources of the defendant and the nature of
the burden i* , payment will impose.
* Sec. 2. AS 12.55.045(d) is amended to read:

(d) In any case, including a case in which the defendant is
convicted of a violation of AS 11.46.120 - 11.46.150 and [IN WHICH]
the property is commercial fishing gear as defined in AS 16.43.990,
the court shall consider the victim's loss [NEED FOR,] and may order

-1- SCS CSHB 106(Jud)



[,] restitution that may include compensation for loss of income.
* Sec. 3. AS 12.55.051(a) is amended to read:

(a) If the defendant defaults in the payment of a fine or any
installment or of restitution or any installment, the court may order
the defendant to show cause why the defendant should not be sentenced
to imprisonment for nonpayment. [|f the state presents evidence of the
defendant's failure to pay restitution, the court may presume that the
defendant has intentionally refused to pay the fine or restitution or
has not made a good faith effort to pay the fine or restitution unless
the defendant presents some evidence that the defendant's failure to
pay the fine or restitution was not intentional or that the defendant
has made a good faith effort to pay the fine or restitution. [f the
court finds by a preponderance of the evidence that the default was
attributable to an intentional refusal or failure to Mood faith
effort to pay the fine or restitution, the court cia, order the de-
fendant imprisoned until the order of the court is satisfied. A term
of imprisonment imposed under this section may not exceed one day for
each 350 of the unpaid portion of the fine or restitution or one year,
whichever is shorter. The state may enforce payment of a fine and the
restitution recipient may enforce payment of a restitution order
against a defendant under AS 09.35 as if the order were a civil .judg-
ment enforceable by execution. Credit shall be given toward satisfac-
tion of the order of the court for every day a person is incarcerated
for nonpayment of a fine or restitution,

SCS CSHB 106(Jud) -
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JOHANSEN v. STATE Alaska
Cite as, Alaska. 491 P.2d 759

Daniel JOHANSEN, Appellant,
V.
STATE of Alaska, Appellee.
No. 1309.

Supreme Court of Alaska.
Nov. 30. 1071.

Contempt proceeding against father for
nonpayment of child support. The Supe-
rior Court, Third Judicial District, Anchor-
age, Harold J. Butcher, J., entered a con-
tempt order, and father appealed. The
Supreme Court, Dimond, J., held that de-
fendant, in contempt proceeding for non-
payment of child support, was entitled to
a jury trial. The Court further held that
in contempt proceedings for nonpayment of
child support, determination whether de-
fendant has ability to comply with child
support order should be made without all
criminal safeguards—with exception of
jury trial—even though incarceration
hangs on outcome, but certain guidelines
must be followed because of relative posi-
tions of parties. The Court further held
that defendant, who was born and raised in
a fishing village, who had been trained
for no other occupation but fishing, who
was heavily in debt to a local cannery, who
owed about $7,200 on his fishing vessel,
who had made attempts to find other em-
ployment but was unsuccessful, and who
was continuing his occupation as a fisher-
man while waiting for a good fishing sea-
son to make up his losses and make a profit,
could not properly be required to change
his place of residence and seek employ-
ment in an urban community as a condition
of not being held in contempt for nonpay-
ment of child support.

Reversed and remanded with direc-
tions.

I. Appeal and Error @=792

Where circumstances which might
render appeal moot arose after briefs were
filed, appellee’s failure to raise issue would

not preclude consideration of it by the Su-
preme Court.

2. Appeal and Error @=781(4)

Courts have power, as a matter of
sound judicial policy, to dismi's moot ap-
peals.

3. Appeal and Error @=792

Rule that courts have power, as a mat-
ter of sound judicial policy, to dismiss
moot appeals should apply even when moot-
ness issue is not raised by the appellee, if
reason is because events causing appeal to
be mooted occur after briefs were filed.

4. Divorce @=312

Although ex-husband, who was found
ir. arrears in his child support obligations
in amount of $4,876, who was found in
civil contempt and sentenced to serve 60
days in jail, and whose sentence was de-
ferred until October 1, with provision that
sentence could be further deferred if a pay-
ment on child support obligation was made
commensurate with ex-husband’'s income,
was not imprisoned on October 1, or at
any time thereafter as result of order,
and thereafter ex-husband made a payment
of $750 to court trustee, and court trustee
took no further action in connection with
the case, case was not moot.

5. Parent and Child @=3.3(9)

In appropriate circumstances the Su-
preme Court has discretion to entertain
child support contempt cases so that import-
ant public questions may be decided with-
out delay by the Supreme Court.

6. Jury @=13(21)

Defendant, in contempt proceeding for
nonpayment of child support, was entitled
to a jury trial. AS 09.50.010-09.50.060,
09.50.010(5), 09.50.030, 11.35.010, 12.80.-
010.

7. Parent and Child ©=3.3(9)

In contempt proceedings for nonpay-
ment of child support, determination
whether defendant has ability to comply
with child support order should be made
without all criminal safegi>ards--with ex-
ception of jury trial—even though incarcer-
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ation hangs on outcome, but certain guide-
lines must be followed because of relative
positions of parties. AS 09.50.010-09.50.-
060, 09.50.010(5), 09.50.030, 11.35.010, 12-
80.010.

8. Jury ©=>13(21)
Parent and Child ©=>3.3(9)

In contempt proceeding for nonpay-
ment of child support, it should be deter-
mined at outset whether alleged contemnor
contests assertion that he has ability to
comply with child support order; in event
defendant makes no issue of his ability to
comply, then the defendant cm be im-
prisoned in order to compel lompliance
without intervention of a jury trial; on
other hand, if defendant asserts that he
lacks ability to comply with court's order
of child support, then he is entitled to a
jury trial on this issue.

9. Parent and Child ©=>3.3(9)

In a contempt proceeding for nonpay-
ment of child support burden of proving
noncompliance, by a preponderance of evi-
dence, with child support order should be
on plaintiff, who initiates the action. AS
09.55.210(5); Rules of Civil Procedure,
rule 67(b).

10. Parent and Child ©=>3.3(9)

In contempt proceeding for nonpay-
ment of child support, burden of proof on
issue of defendant’s ability to comply with
child support order rests with defendant.
AS 09.55.210(5); Rules of Civil Procedure,
rule 67(b).

11. Parent and Child ©=>3.3(5)

Defendant, in contempt proceeding for
nonpayment of child support, need only to
show by a preponderance of evidence that
he is unable to pay. AS 09.55.210(5);
Rules of Civil Procedure, rule 67(b).

12. Contempt €20

Disobedience of a lawful order of
court connotes more than mere failure to
comply with such order; the word "dis-
ooey” has connotation of willfully fail-
ing to comply, without some lawful or rea-
sonable excuse for not complying; if such
an excuse does exist and it is established,
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there can be no contempt of the antho
of the court. ny
See publication Words and Phrases
for other judicial constructions n,)|
definitions.

13. Parent and Child ©€=>3.3(9)

Defendant, who wes born and raised in
a fishing village, who had been trained for
no other occupation but fishing, who wes
heavily in debt to a local cannery, who
owed about S7,200 on his fishing vessel
who had made attempts to find other em-
ployment but was unsuccessful, and who
was continuing his occupation as a fisher-
man while waiting for a good fishing sea-
son to make up his losses and make a
profit, could not properly be req. ired ©
change his place of residence and seek em-
ployment in an urban community as a con-
dition of not being held in contempt for
nonpayment of child support.

14. Parent and Child ©=>3.3(9)

In contempt proceeding for nonpay-
ment of child support by defendant, who
was born and raised in a fishing \ illage,
who had been trained for no other occupa-
tion but fishing, who was heavily in debt
to a local cannery, who owed about $7 200
on his fishing vessel, and who had made at-
tempts to find other employment but wes
unsuccessful, there was a jury question
as to existence of a lawful excuse for non-
compliance with child support order.

15. Parent and Child ©=3.3(9)

In a contempt proceeding for nonpay-
ment of child support, the father will not
be permitted to succeed on defense of hav-
ing a legitimate reason or excuse for not
complying with child support order where
he has not made a reasonable effort to em-
ploy his earning capacity in directions other
than one he has chosen as his chief means
of livelihood.

16. Appeal and Error ©=1043(8)

Error, if any, in denying change of
venue, which defendant claimed had effect
of keeping out certain testimony, would be
viewed as harmless, where there was no
controversy regarding facts in question, and
further testimony would have been at best
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JOHANSEN v. STATE Alaska 761
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cumulative. AS 22.10.030; Rules of Civil
procedure, rule 6L,

17, contempt <356

Rule dealing with indirect contempts
authorizes use of a bench warrant for con-
tempts only if there is a reason to believe
the defendant will not appear in response
to a show cause order. Rules of Civil Pro-
cedure, rule 90(b).

Robert J. Doyle, John S. Hedland, Mere-
dith A, Wagstaff, and Robert Kocsis,
Alaska Legal Services, Anchorage, for ap-
pellant.

G Kent Edwards, Atty. Gen., Juneau,
Sanford M. Gibbs, Asst. Atty. Gen., Wayne
A Ross, Court Trustee, Anchorage, for

appellee.
Before BONEY, C. J., and DIMOND,
RABINOWITZ, CONNOR and ERWIN,

B
OPINION

DIMOND, Justice.

Appellant's wife divorced him in May
1966. The divorce decree required appel-
lant to pay $100 a month for the support
of his two children.

Between the date of the diw rce and
April 1970, appellant paid only $148 in child
support. A bench warrant was issued by
the superior court, and appellant was ar-
rested and brought before the court to
show cause why he should not be held in
contempt of court for failure to pay child
support as required by the divorce decree.

Following the hearing in May 1970, the
superior court entered an order finding that
appellant was in arrears in his child sup-
port obligation in the amount of $4,876.
The court further found appellant in “civil
contempt” and sentenced him to serve 60
day in jail. Commencement of the sen-
tence was deferred until October 1, 1970.
The court also provided that the sentence
“may be further deferred if a payment on
child support obligation herein is made by
Daniel Johansen commensurate with his in-

<91 P 20— <§V|

come or if, at that time, it can be shown
that Daniel Johansen has no money to
pay child support through no fault of his
own.”

From this contempt order an appeal has
been taken. Appellant argues (I) that the
contempt proceeding, although denominated
as civil in nature, was in reality criminal,
and that he was denied the constitutional
safeguards guaranteed to him by the
Alaska Constitution in criminal proceed-
ings; (2) that there was no evidence be-
fore the superior court upon which to base
a finding of contempt; and (3) that the
court’s denial of appellant's motion for a
change of venue from Anchorage to Dil-
lingham was an abuse of discretion. The
case raises two additional points which we
shall pass upon. They concern the possi-
bility that this appeal has been rendered
moot by events occurring after the entry
of judgment in the superior court and the
procedure to be utilized by a court to bring
a similarly situated defendant before it.

Mootness

[1-3] The circumstances which might
be thought to render this case moot arose
after the briefs were filed. Hence, appel-
lee’s failure to raise the issue will not pre-
clude our consideration of it Courts have
the power, as a matter of sound judicial
policy, to dismiss moot appeals. See, €. g,
Moore v. Smith, 160 Kan. 167, 160 P.2d
675 (1945). This rule should apply even
when the mootness issue is not raised by
the appellee, if the reason is because the
events causing the appeal to be mooted oc-
cur after the briefs were filed.

The appellant was not imprisoned on Oc-
tober 1, 1970, or at any time thereafter as
a result of the order quoted above. Fur-
ther, on October 6, 1970, the appellant made
a payment of $750 to the court trustee.
The court trustee has taken no further ac-
tion in connection with this case. Under
these circumstances, it may be thought that
the appellant has satisfied the decree and
the case is moot.

[45] We decline to reach this result
for two reasons. First, a careful reading
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of the lower court’s order indicates that the
events described above have not necessarily
relieved the defendant of the threat of in-
carceration based on the order itself. The
key clause says only that "commencement
of said sentence may be further deferred
if a payment on child support obligation
herein is made by Daniel Johansen com-
mensurate with his income." (emphasis
added.) That appellant's sentence appar-
ently' has been deferred to this date does
not necessarily mean that at some future
time the appellant might not be incar-
cerated on the basis of this order alone.
Second, this case presents an issue which
is "capable of repetition yet evading re-
view” ; that is, an issue which falls within
the public interests exception to the moot-
ness doctrine. In re G.M.B., 483 P.2d
1006, 1008 (Alaska 1971); quoting South-
ern Pacific Terminal Company v. I. C. C,
219 U.S. 498 31 S.Ct. 279, 55 L.Ed. 310
(1911). See also Deaconess Hospital v.
Washington State Highway Commission, 66
Woash.2d 378, 403 P.2d 54, 67-68 (1965).
The imposition of conditional jail sentence
in child support contempt cases is a ques-
tion ot broad public interest because of the
great number and the importance of such
cases, and it is likely to recur, In these
circumstances we have discretion to enter-
tain such cases so that important public
questions may be decided without delay by
this court.

Procedural Safeguards in Contempt Pro-

ceedings in Nonsupport Cases.

Appellant argued at trial that the pro-
ceedings contained criminal elements and
that he was entitled to various criminal
procedural safeguards. The court ruled
that the proceedings were for civil con-
tempt and therefore the criminal rules were
inapplicable. The issue presented—wheth-
er a contempt hearing to compel compli-

Alaska

I. Even the location of the contempt laws
in the stntc statutes permits ambiguous
inferences. The contempt provisions nre
found in AS 0!).50.010-09.50.0(i0, part of
t*-- Code of Civil Procedure, but these
sections arc specifically made applicable
to “criminal actions” by AS 12.80.010,
part of the Code of Criminal Procedure.

491 PACIFIC REPORTER, 2d SERIES

ance with the child support order is a civil
or criminal proceeding—is one of first
impression in this state.

[6] Recourse to statutory law is helpful
but not dispositive of the issue.l How-
ever, the statutes do furnish some guid-
ance. AS 09.50.010 speaks of the acts or
omissions which constitute contempt. Sub-
division (5) of that section, with which we
are concerned here, provides that it is a
contempt of the authority of the court to
disobey a lawful judgment, order, or proc-
ess of the court. AS 0950030 further
provides:

A person who is charged with con-
tempt of court not committed in the pres-
ence of the court, where the act or thing
so charged as a contempt is of such na-
ture as to constitute also a criminal of-
fense under a statute of the United
States or a law of this state, has a right
tojury trial.

AS 11.35.010 makes wiHul failure without
lawful excuse to support a child a crime-
Thus, it is clear that, for purposes of tre
right to a jury trial, our statutes classify
indirect contempts for nonsupport, such as
that alleged in the case at bar, as a crime
and a jury trial is available. Appellant
was not afforded the right to jury trial in
the case at bar. On this basis alone, d*-
superior court's order of contempt must ke

reversed.

Our conclusion concerting ‘appellate5
right to a jury trial, however, does not dis-
pose of this appeal, for here appellant seeks
the full panoply of criminal procedural pr°
tections, and we must decide whether
and others in his position should recen
them Our statutes speak no further
this subject. It is necessary, therefore,
consider in some detail the contours
contempt doctrine to determine the Pr'P

2. Although AS 11.35.010 does not specif
enlly concern the duty to support r,m
children after divorce, we find that
11.35.010 includes a person's PFO-N
divorce obligation to support as wel
the obligation which exists during o-

ringe.
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scope of courts’ powers and defendants’
rights in contempt proceedings for non-

support.

As we noted recently in State v. Brow-
der,3 contempt was originally regarded as
3 crime, punishable by criminal sanctions.
Whether this was because “ft]hc original
PBw of contempt embraced only what is
now known of as criminal contempt,”*
or because every contempt inevitably con-
tains an element of disrespect for the au-
thority of government (one of the hall-
marks of criminal contempt) is not clear.
It is certain, however, that “the genesis of
modern day contempt was a crime.” 5

The common law soon began to cate-
gorize contempts, and one of the earliest
distinctions was between criminal and civil
contempt6 The exact development of the
distinction is not clear, although it has been
traced at least" as far back as the 18th
century.8 Significantly, the earliest ex-
plications of civil contempt evidence little
agreement as to exactly what distinguished
it from criminal contempt.®

Halsbury reported that older English
law distinguished criminal contempts
by their procedural implementation as
much as by any innate substantive dif-

3 480 P.2il 025 (Alaska 1071).

4. 1J. at 033. quoting R. (ioldfnrb, The Con-
tempt Power 11-12 (1063).

5 430 P.2d at 033.

6. n. (ioidfarb, The Contempt Power 40
(2063) ; Wright, B.vrne, llankli, West-
brook anil Wheat, Civil and Criminal
Contempt in the Federal Courts, 17
F.R.D. 167 (1955).

7. Beale, Contempt of Court, Criminal anti
Civil, 21 Ilinrv.L.Rev. 161. 100 (1008), in-
dicates that civil contempt was utilized
as early as the time of Richard 111, Sec
alto Comment, The Coercive Function of
Civil Contempt, 33 L'Chi.L.Rev. 120,
120-21 & n. 3 (1065).

8 Comment, Civil nnd Criminal Contempt
in the Federal Courts. 57 Vale L.J. S3. 00
ft n. 40 (1047).

9 In attempting to enforce his decrees,
the chancellor could commit a recalcitrant
party "to prison till he obey.” 27 Henry
'H1 15. "This imprisonment was by
»0 means a punishment, but wns merely

ferences which might have existed be-
tween them and other offenses,10

Nonetheless, that there is a distinction

between civil and criminal contemnr ap-.

pears to have become firmly established,
both in England and in this co.mtry,1l by
the late 19th century.l2 It now remains to
explore what that distinction is, and wheth-
er it is based on sound reasoning.

The leading case is Gompers v. Puck’s
Stove & Range Company,*3 where the
United States Supreme Court held:

It is not the fact of punishment, but
rather its character and purpose, that
often serve to distinguish between the
two classes of cases. If it is for civil
contempt the punishment is remedial, and
for the benefit of the complainant. But
if it is for criminal contempt the sen-
tence is punitive, to vindicate the author-
ity of the court.14

These polar concepts—*remedial” (or “co-
ercive”) v. “punitive”—seem clear enough,
and, indeed, this distinction has been "wide-
ly accepted.”" 15 Yet even Gompers noted
that the distinction was far from absolute:

Contempts are neither wholly civil nor
altogether criminal. , . . It is true

to secure obedience to the writ of the
king." lenle, note 7 supra, nt 170.
This is now referred to ns the “clnssie
esnmple” of civil contempt: imprison-
ment for purposes of coercion, not punish-
ment. See Comment, note 7 supra, nt

120-22.

10. Goldfnrb, note 6 supra, nt 49. Sue
7 Halsbury's Laws of England (Con-
tempt of Court) (2d eil.).

11. Beale, note 7, supra, nt 168-69. The
federnl courts in this country were some-
whnt slower to accept it tlinn the stnte
courts. Comment, note S supra, at n.
49.

12. Benle, note 7 supra, nt 168-69.

13 221 I''S. 418, 31 S.Ct. 402. 55 L.Ed.
797 (1911).

14. 1J. at 441, 31 S.Ct. at 498, 55 f,.Ed.
at 806.

15. Moscovitz. Contempt of Injunctions.
Civil and Criminal. 43 Colum.L.Rev. 780.
786 (1043), citing cases from 31 jurisdic-
tions.
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that punishment by imprisonment may be
remedial as well as punitive

It is true that either form of imprison-
ment has also an incidental effect. For
if the case is civil and the punishment is
purely remedial, there is also a vindic-
tion of the court's authority. On the
other hand, if the proceeding is for crim-
inal contempt and the imprisonment is
solely punitive, to vindicate the author-
ity of the law, the complainant may also
derive some incidental benefit from the
fact that such punishment tends to pre-
vent repetition of the disobedience.18

Despite this weakness, the main test re-
mains that suggested by the Gompers case:
The character and purpose of the punish-
ment serve to distinguish civil from crim-
inal contempt. This remedial-punitive dis-
tinction is not perfectly sharp. We must
now decide whether, whatever its faults,
the remedial-punitive distinction is sharp

enough tO justify complete prnrpHnraL

cleavage between civil and criminal con-
tempt.

Elements of punitive as well as remedial
punishment are almost invariably present
in every civil contempt.l7 If coercive im-
prisonment is imposed in order to effectu-

16. 271 U.S. nt 441 and 443. 31 S.Ct
nt 4)X, 55 I,.Ed. nt SOU An earlier
commentator saw the blurred line between
civil mid eriminnl incarceration per-
haps more clearly:

| venture to any that every ‘civil' con-
tempt whose contumacy is carried to
the point nt which the contemnor may
be committed is a ‘criminal’ contempt
as well,
N'elles, The Summary Power to Punish
for Con'empt. 31 Colum.L.Rev 93U. 001
(1031).

17. See Gompers v. Buck's Stove & Banco
Co.. 221 U.S. 41S. 443. 31 S.Ct. 402, 55
I..Ed. 707. SOfl (1011) : Comment, note
7 supra, nt 124,

18. Cf. Comment, note 7 supra, nt 124.

19. (TJhc possibility that coercive relief
may become actual punishment is neces-
sarily present in every civil contempt
proceeding.

Comment, note 8 supra, at 105. See also

Goldfarb, note 0 supra, nt Gl.
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ate compliance with a court order and thus
aid a private litigant (remedial punish-
ment), it nonetheless also has the effect of
deterring contemptuous conduct in the fu-
ture 18 and of punishing the contemnor for
his act of noncompliance 10—both of which
are clearly attributes of criminal sanctions.
This—everlapping is tolerable if in dvil
contempt cases the court provides that im-
prisonment is conditional upon the defend-
ant's continued refusal to comply with the
court's order. This step, which insures thet
the defendant indeed does "carry the keys
of [his] prison in [his] own pockets,"D
assuming he has the ability to comply3
would be sufficient to establish the coer-
cive aspect of the imprisonment as its
dominant one. Theoretically, once oon-
fronted with the reality and imminence of
a stay in jail as a result of his noncompli-
ance, the contemnor could immediately
purge himself and avoid incarceration com-
pletely. If he did this, punishment would
not be present at all, and deterrence would
not be nearly as significant as the coercive
(hence remedial) aspects of the proceed-
ings. Under these circumstances, the char-
acterization of the action as civil is not
doctrinally objectionable, and the civil-
criminal distinction is reasonably clear."

20. In re Xevitt, 117 F, 44S. 401 (Sth
Cir. 31)02). For a scathing criticism
of this “rationalization [which] has since
become a staple in the rhetoric of con-

tempt,” see Goldfarb. note 0 SUra at
5S-61.

21. See text accompanying notes 25-2(>
infra.

There arc two disadvantages to the
chnracter-of-the punishment test wine
affect primarily the t- 1 courts and 10
which we cnll attention here. The 'irS
is that punishment is- not determined un
til the end of the proceeding, whereas 11
need for classification exists from the
ginning. Triul courts may overcome 1,0
in most instances by announcing nt
outset the gonl of the contempt nct|OVj
specifying whether the action is dcsifjti
primarily to vindicate the court's nut >"
ity or to coerce compliance with °nt
its orders for the benefit of a third Pnr e
The second is that the alleged contemn”
at the time of his wrongful act, has

22.
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There is a more serious problem inherent
M the civil contempt doctrine. Although
Nijr.rijonment— indeed, potentially unlimited

arceration 23— is at stake, the civil con-
, nipt defendant is afforded no more pro-
ecdural protection than the ordinary civil
litigant. This is because of the belief that
¢vj| contemnors do not need criminal pro-
Ledurat safeguards since they are not
placed under the criminal sanction of a
fixed sentence; that is, they “carry the
keys of their prison in their own pock-
ets.”24 However, this may not be true:

Both compliance and inability to comply
are complete defenses to coercive impris-
onment proceedings. The contemnor
may have already complied or be in-
capable of doing so, yet tlie determina-
tion of these facts is made without crim-
inal safeguards even though imprison-
ment hinges on the outcome of that
determination.2S

A better rationale for denying procedural
safeguards rests on the position of the
plaintiff. In criminal contempt, where the
government initiates the action, the grant-
ing of procedural safeg" .,ds does not con-
flict with the rights of any individual.
"But granting additional safeguards to the
defendant in a civil contempt proceeding
is directly opposed to the interests of the

way of knowing whether he has ootn-
niitted n civil or criminal contempt or
wimt his .sanction will be. (iohlfnrh, note
7 supra, nt (/. We deem this disad-
vantage outweighed by the benefits of an
otherwise workable elnssificntnry scheme
and mitigated, for purposes of due proc-
ess notice requirements, by the trial
court's announcement, at the beginning of
the proceedings, of the purpose of any
punishment im|>osed.

tire L'phnus v. Wyman. 304 U.S. 388.

397-4(10. 81 S.Ct. 153. 5 I-.Ed.2d 148.
134-15(1 (1900) (Black, .1, dissenting) :
(lohlfnrh, note (Ssupra, at 01. The dura-
tinn nf civil incarceration (e. g., to com-
pel testimony “on occasion has lasted
much longer tlinn punishment in more
Ktievious criminal contempt cases." hi.
Justice Black, in I'phnus, supra, cites
"ne example, "of many" where a civil
‘mnnteinpt defendant in  England died in
Prison after n period of years, hnving
' been jailed for refusing to testify.

>SS~ o

complainant to whom the defendant owes a
duty by reason of a prior judicial de-
cree."28 I* this is so where should the
balance be struck?

The competing interests are strong in
the instant case. Defendant, faced with
incarceration, has an interest in receiving
those procedural protections which insure
that he has been accorded a fair trial. De-
fendant’s children have an interest in re-
ceiving support for the sustenance of life.
Defendant's former wife, now charged with
the responsibility of raising the children,
needs contributions from the children's fa-
ther in order to meet her responsibility.
Further, the interests of both children and
wife are heightened in that they seek en-
forcement of a prior judicial decree. The
state has an interest in the welfare of the
children as the ultimate source of their
support in the event that their parents fail
them.

In these circumstances we find it ap-
propriate to delineate the rights of the par-

ties in such a way that all legitimate in-
terests will be protected as fully as pos-
sible, departing from traditional contempt
doctrine in those areas where we have
found it to be deficient or where strict ad-
herence to it would not lead to the soundest

AS 09.50.050 is potentially open-end-
ed. It provides:

When tip* rontempt eonsists of the
omission or refusal to perform an net
whioh is yet in the power e. the de-
fendant to perform, he may be im-
prisoned until lie has performed it.
(emphasis added.)

24. In re Xevitt. 117 F. 448. 401 (Nth Uir.
1902). tier nix,, ('‘plains v, Wyman, 804
U.S. 388. 403-404. 81 S.Ct. 153. 5 I..Ed.
2d 148, 157 (1900) (Dougins. ... dis-
senting on nthi r grounds).

25. Comment, note 7 supra, nt 125 (foot-
note omitted) (emphasis added). tiee
also Comment, note 8 supra, at 105:

Unless his refusal to obey an order
of the eourt is based upon sheer stub-
bornness in whioh event the metaphor is
prohnhly appropriate, he may not no-
tually possess the ‘keys to his pris-
on.'

26. Comment, note 7 supra, at 125.
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rule of law in terms of all the parties' in-
terests.

[7,8] The purpose of contempt proceed-
ings for nonpayment of child support de-
crees is to coerce the defendant to pay
money. It is not to punish him for his
past failure to pay.27 What we arc deal-
ing with here is the question of imprison-
ment to compel performance of an act.
In this regard AS 09.50.050 states:

When the contempt consists of the omis-
sion or refusal to perform an act which
is yet in the power of the defendant to
perform, he may be imprisoned until he
has performed it

Thus, it is necessary to determine whether
defendant has the resources with which to
satisfy the court order, that is, whether he
has the ability to comply with an order of
support.  Should this determination be
made without all criminal sn.feguard%—uwith.
thr exception of jury trial—even thomrh
incarceration hangs on the outcome? We
believe that it should, subject to the follow-
ing guidelines, because of the relative posi-
tions of the parties. At the outset, it should
be determined by the trial judge whether
the alleged contemnor contests the asser-
tion that he has the ability to comply with
the court’s order of child support. In the
event the defendant makes no issue of his
ability to comply, then the defendant can
be imprisoned in order to compel compli-
ance without the intervention of a jury
trial.  On the other hand, if the defendant
asserts that he lacks the ability* to comply

27. Of course, the prosecuting authority
emi nlwn.vs seek conviction for violation
of AS 11.35.010, or initiate proceed-
ings for criminal contempt under AS 00.-
50.010(5) for past wilful flouting of tlie
court's authority, but either of these 0cC-
currences would initiate a criminal pro-
.cooding in which defendant would have
In ho afforded full criminal procedural’
.safeguards. This distinction should bo
innde dear at the outset of the contempt
nonsupport proceedings.

28. That is. defendant must prove his in-
ability to comply with the court order.
Put in procedural terms, inability to com-
ply is an affirmative defense.

with the court’s order of child support, then
he is entitled to a. iurv. triar-on-tTiis Issue-

[9,10] At the contempt trial, the bur-
den of proving noncompliance, by a pre-
ponderance of the evidence, with the court's
order should be on the plaintiff, who initi-
ates the action. Since all payments in
child support cases in Alaska are made
through the office of the court trustee, pur-
suant to AS 09.55.210(5) and Civil Rule
67(b), proof of noncompliancj
simple matter. In almost,all child support
Contempt Cases, the rrneiaTS»up will mn-
cem the defendant’s ability to comply.
This was the situation in the instant case.
The burden of proof in this respect should
remain with the defendant.28 This is
where it presently rests, in this state*8
and in other jurisdictions;30 such alloca-
tion of the burden of proof is appropriate.
Defendant is already under a court order
to pay a certain amount of money; pre-
sumably the prior adjudication was based
on evidence that the amount fixed was fair
and in proportion to defendant’s ability to
pay.3l Further, putting the burden on the
plaintiff (of proving defendant’s ability to
pay) seems unfair. Defendant, as a father,
is under a general duty to support his
children. AS 11.35.010. He is further un-
der a specific obligation to pay a certain
sum by virtue of the court order. By te
time these cases reach trial stage, the fa-
ther usually has failed to fulfill these obli-
gations for a considerable period of timc-
He should be required to present the rca

29. 11. ».. llouger v. Hunger. 440 P.2d
770 (Alaska 10(10).

30. E. p, laile.v v. Uaile.v, 77 S.D. 540. O
XAV.2d 533 (1050) : Itoper v. Holier. 24.
Ky. 658. 47 SAV.2il 517 (1032). 2~7'-
Nelson. Divorce anil Annulment § It™-,|
nt 440-41 (X<l oil. 1001 rev.).

31. It is no answer that the prior tidju'l’*'l
tion was then or is now incorrect. 1
fcmintif lias air. ,nly bad one day in
on this issue: that he did not contest t"
divorce nr the nuiount of sti|>|s,r
quested cannot be charged against
children. Further, he can always okt
modification of the su|)|>ort order.
00.55.220.
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sons, if there are any, for his failure to
meet his legal obligation to support his
children. Further, the particular facts re-
garding his inability to pay will be known
to him, whereas his former wife and his
children generally will know little of his
financial situation or earning capacity.3

[11] The shifting of the burden of proof
entails a "partial change ol the ordinary
standard employed in criminal cases. But
this is still advantageous to both parties.
The defendant’s protection increases as the
burden of proof is shifted. He needs only
to show by a preponderance of the evi-
dence that he is unable to pay. Once he
has met this burden, incarceration, as a
coercive method, serves no useful purpose.
At the same time the interest of the com-
plainants in receiving money which defend-
ant is able to pay, is protected under this
approach.

It is now evident that traditional con-
tempt doctrine cannot satisfactorily answer
whether child support contempt hearings
are “criminal” or “civil" in nature. We
have, instead, looked to a balancing of the
parties’ interests to determine what pro-
cedure should be followed in such cases.
Wk have drawn from both sides of the
law.:€  We have found a jury trial not
only mandated by our statutes but warrant-
ed as a procedural protection to the defend-
ant facing incarceration. On the other
hand, we have left inability to comply as
an affirmative defense, thereby keeping
the burden of proof on the central issue
on defendant. Doubtless, further pro-
cedural questions will arise in future cases.
W& shall continue to weigh the interests
as we have done here. All we do today
is attempt to delineate the procedural as-

3 Although the United States Supreme
Court has held timt the "comparative
convenience" test is insufficient by itself
to justify shifting the burden of proof in
criminal cases, Tot v. United States.
310 U.S. 403. 03 S.Ct. 1241. 87 |,.Ed.
1510 (1043), leaving inability to comply
as an affirmative defense is justified by
our finding timt child support contempt
is not wholly a critninnl proceeding nnd

pects of contempt proceedings in nonsup-
port cases where the purpose is to coerce
the defendant’s performance of his ob-
ligation.

Sufficiency of the Evidence

AS 09.50.010(5) provides that it is a con-
tempt of the authority of the court to dis-
obey a lawful judgment, order, or process
of the court. Under this statute, the pur-
pose of the contempt proceeding in this
case and a resulting sentence of imprison-
ment was either to coerce the appellant
into paying support money for his chil-
dren or to punish him for his past failure
to pay, or both. The question is whether
the evidence was sufficient to justify find-
ing appellant in contempt and sentencing
him to a term of imprisonment.

[12] Disobedience of a lawful order of
the court connotes more than the mere fail-
ure to comply with such order. The word
“disobey" has the connotation of wilfully
failing to comply, without some lawful or
reasonable excuse for not complying.33 If
such an excuse does exist and it is estab-
lished, there can be no contempt of the
authority of the court.

Appellant is an Alaskan Native born in
the Native village of Ekuk and raised in
the nearby Native fishing village of Dil-
lingham. In appellant's brief, it is stated
that he is uneducated. Appellant’s experi-
ence is sharply limited. His whole life,
with the exception of four years in the mili-
tary, has been spent in the village. His
only occupation has been fishing, except for
some very limited experience as a waiter
in Dillingham working a few nights a
month as work was available. He has
been trained for no other occupation but

fishing.

by the strong policy reasons discussed
nbove in the text.

33. This is not unlike the situation in a
criminal case where we have held that
conduct cannot be criminal unless it is
shown timt the one charged with crim-
inal conduct had criminal intent, that is.
an nwareness or consciousness of some
wrongdoing, Speidel v. State, 400 P.2d
77. 78. 80 (Alaskn 1000).
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Appellant’'s last good fishing season,
when he cleared $3,200, was in 1965, be-
fore his divorce. Since that time he has
cleared no more than $700 in any year
because of poor fishing conditions. Appel-
lant has been and is heavily in debt to a
local cannery in Dillingham. In addition
to other sums owed the cannery, appellant
owes about $7,200 on his fishing vessel.

Appellant has made attempts to find other
employment. But he was unsuccessful,
principally, it appears, because prospective
employers would not hire fishermen. Ap-
pellant testified that he could not quit fish-
ing because he owes so much money to the
cannery. He did not know of any way of
making more money than as operator of
a fishing vessel. In the 1969 fishing sea-
son, the year prior to the hearing on this
matter, appellant testified that he had gone
“in the red.” In that year he went deeper
in debt to the cannery. Appellant testified
that he might have gotten a full time job
with Wien Consolidated Airlines in Dil-
lingham if he had given up fishing as his
occupation, but that he could not be certain
of this. From his testimony, it appears that
appellant was continuing his occupation as
a fisherman while waiting for a good fish-
ing season to make up his losses and make
a profit.

At the conclusion of the hearing, the
judge stated that he could not contemplate
issuing a judgment which would in effect
order the appellant to go somewhere else to
live and work at another job. But then the
judge reversed his position by stating that
appellant had remained in a depressed area
year after year hoping for the big strike
that had never come, that he ought not to
stay in Dillingham, and that he was in con-
tempt of court. The question here is
whether one may be required to change his
place of residence as a condition of not
being held in contempt in a case of this

type.
[13]

agree with the trial judge’s suggestion that
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appellant leave his home in Dillingham and
seek employment in an urban community,
such as the city of Anchorage. There is
no indication from the record that such a
move would hold a promise of success with-
in appellant's inherent but unexercised ca-
pabilities. Rather, it seems that it would ke
a gamble, based on little more than hope,
that an untrained person could earn more
in an urban environment doing an undeter-
mined job than he could in his home locality
at his life-long occupation.

We need not close our eyes to the serious
problem of unemployment in the city of
Anchorage which is more serious for the
unskilled. Further, our recent decision in
Alvarado v. State, 486 P.2d 891 (Alaska
1971), discusses in detail the wide ranges
of difference between life in rural Alaska
and life in the city. We found them to ke
“vastly dissimilar," noting an "order of dif-
ferences which distinguishes one culture
from another.” %

We hesitate now to adopt a rule allowing
a superior court to force a man to move
from one community to another, in the
process renouncing his life-long occupation
to seek an undetermined one, on the penalty
of being found in contempt for failure to
do so. In short, leaving Dillingham to seek
employment elsewhere would be outside the
reasonable effort we require of a father in
such cases.

We are remanding this case for a trial
before a jury. We recognize it is within
the function of the jury to make a factual
determination as to whether appellant has
presented a sufficient excuse for not com-
plying with the order of child support. But
we arc determining as a matter of 13"
rather than leaving the question to the
jury, that in the circumstances of this case,
it is not contempt for a father to refuse t°
leave his village and seek more promis|,L

work in the city.

[14,15] On the other hand, "'c

In these circumstances, we cannot there is a jury question as to the existenC'

of a lawful excuse for non-compliancc W

34, 4SGP.2d 891, 000 (Alaska 1971).
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the child support order while the appellant
resides in Dillingham. In Houger v. Houg-
er33 we spoke of a father's primary and
continuing obligation to support his children
and of the fact that the inability of a father
to engage in his chosen trade may not ex-
cuse him from that obligation. We said:

But there may be other kinds of work
which appellee could engage in despite
any disability he may have. He should
be required to seek such other work with
respect to his obligation to support his
children even though such work may not
appeal to him, because there is no room
for professional or occupational pride
where tne duty of child support is in-
volved.38

W& adhere to Houger and hold that in a
contempt action such as we have here, the
father will not be permitted to succeed on
the defense of having a legitimate reason or
excuse for not complying with an order of
child support where he has not made a rea-
sonable effort to employ his earning ca-
pacity in directions other than the one he
has chosen as his chief means of liveli-
hood.37

In this situation a jury question is in-
volved. Considering the evidence of ap-
pellant's life-long vocation of being a fish-
erman, his indebtedness to the local can-
nery, the existence of other type of em-
ployment in Dillingham, and his attempts to
seek other such employment, we find there
can be a difference of opinion among rea-
sonable men 3 as to whether appellant did
establish by preponderance of the evidence
a legitimate and reasonable excuse for fail-

3b. 440 P.2d 700, 770 (Alaska 1060).
36. Id.

37. See Hopp v. Hopp, 270 Minn. 170, 150
N*W.2d 212, 217-218 (10CS) ; 2 IV. Nel-
son, Divorce nnd Annulment § 16.25, nt
436-37 (2d ed. 1961 rev.).

R Taylor V. Interior Enterprises, 471
I*.2d 405, 407 (Alaskn 1070).

3B The motion was made pursuant to AS
32.10.W0, which provides:
Change of venue. Tlie superior court
*n which the action is pending may
11 P.20— 49

ure to comply with the order of child sup-
port.

Change of Venue

Appellant’s final point on appeal is that
the superior court erred in refusing to grant
a motion for a change of venue from An-
chorage to Dillingham.3d We need not
reach the merits of this argument. Even
assuming, arguendo, that error was commit-
ted, it could have been no more than harm-
less error. See Love v. State, -157 P.2d 622,
631 (Alaska 1969).

Appellant sought a change of venue to
Dillingham for purposes of calling wit-
nesses who could testify to "the employ-
ment potential, the fishing sea.ion, and the
conduct and good faith of the defendant.’
Appellant’s defense to the contempt charge
was that he had no money with which to
make support payments, that he had worked
hard to earn money, and that conditions in
Dillingham were such that he could earn
very little money. Appellant sought the
change of venue to Dillingham so that he
could introduce witnesses to testify to these
facts.

[16] There was, however, no contro-
versy regarding these facts. The court ac-
cepted them fully as to appellant’s financial
condition, as to his good faith attempts to
earn money, and as to the adverse economic
conditions in Dillingham. In short, the
trial judge appears to have been fully con-
vinced by appellant’s testimony on these
matters.  Further testimony would have
been at best cumulative. In these circum-
stances an incorrect ruling that such testi-

Hiange tlie place of trial in an notion
from one place to another place in tiie
same judicial district or to a designated
place in another judicial district for any
of the following reasons :

(2) when the convenience of wit-
nesses nnd the ends of justice would be
promoted hy the chnugc ;
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mony is inadmissible will be found to be
harmless error under Alaska Civil Rule 61.
See Palfy v. Hcpp, -48 P.2d 310, 311 (Alas-
ka 1968); Mallonee v. Finch, 413 P.2d 159,
164 (Alaska 1966). The court’s denial of
change of venue, which appellant claims
had the effect of keeping out certain testi-
mony, is exactly analogous here to a ruling
on admissibility of testimony at trial. It
should be treated in the same way. Thus,
even if error was committed, it must be
viewed as harmless.

We note under this issue, however, the
recent enactment of SLA 1971, Chapter 126
(effective September 2, 1971), which re-
laxes Alaska’s venue statutes and is bot-
tomed on an "intent to make the
administration of justice more accessible to
people of the rural areas of the state.” 40

Id., section 3. It can be expected that
courts hearing nonsupport contempt cases
in the future may choose in some cases to
make use of the discretionary authority
vested in them by the new law and will
grant changes of venue, and thereby obvi-
ate claims of error such as the present one.

Use of Bench Warrant

The present action was initiated by the
court trustee who, after notifying Johansen
of his noncompliancc, obtained simultane-
ously a show cause order and a bench war-
rant for appellant's arrest. While such
methods may have been appropriate at the
time the court trustee acted, we note that
recent amendments to the Criminal Rules
would preclude the use of bench warrant
and arrest as a means of bringing child
support contempt defendants into court, ab-

40. SLA 1071, eli. 120. § 1 provides in rele-
vant part:

[A] trial nnd any precedent or antece-
dent hearings in nn action shall be con-
ducted in nn election district within the
judicial district nt n location which would
best serve the convenience of the parties
nnd witnesses
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sent a showing that they have refused to
appear and answer.

[17] Civil Rule 90(b), which deals with
indirect contempts, provides that upon a
proper showing by ex parte motion support-
ed by affidavits, "the court shall either or-
der the accused party to show cause at some
reasonable time why he should
not be punished for the alleged contempt, or
shall issue a bench warrant for the arrest
of such party." (emphasis added.) In de-
termining which of these approaches should
be used, Criminal Rule 4 41 is helpful. Sub-
division (1) of Criminal Rule 4(a) row
provides in part:

(@ . .. awarrant for the arrest

of the defendant shall issue ii

the person taking the complaint has rea-

son to believe that the defendant will not
appear in response to a summons.
And Rule 4(a) (2) specifies that
(a) summons instead of a warrant
should issue if the person taking the com-
plaint has reason to believe that the de-
fendant will appear in response thereto

This specific criminal rule controls the
court's authority under Civil Rule 9o(bl
to use either a show cause order or a bench
warrant, and, moreover, makes it clear thet
Civil Rule 90(b) authorizes the use of ¢
bench warrant for contempt only if there
is a reason to believe that the defendant
will not appear in response to the sho
cause order.

The judgment of contempt is reverb
and the case is remanded to the super°r
court for further proceedings not inc’n
sistent with this opinion.

41 The criminal rules arc applicable ben
for a number of reasons. A caitnim
sanction, incarceration, is a iiossible ou
come of these proceedings. A crinmn
procedural device, arrest, is being **
Sec generally discussion nt 7V
supra.
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STATE OF ALASKA

HOUSE OF REPRESENTATIVES
Box V, Juneau, Alaska 99811
(907)465-2487 < 465-2498

REPRESENTATIVE CLIFF DAVIDSON District 27 Box 746, Kodiak, Alaska 99615

TO1 Senator Kertulla, Chairman
Senate Judiciary Committee

FROM: Representative Cliff Datfi”son
DATE: April 12, 1988

SUBJECT: House Bill 106

I have introduced House Bill 106 because | feel violence has
reached a disturbing and unacceptable level in our society.
People injured by violence are often affected for the rest of
their lives. They need shelter care, counselling, and medical
attention. These are costs the victim should not have to pay.

The focus of this bill 1is restitution. Quite simply,
restitution is compensating any loss, damage or injury

one person inflicts on another. In a court of law,

a convicted criminal must pay restitution to the victim of the
crime. CSHB106(FIN)AM, the bill before you, tries to ensure
and enforce this concept in the following ways:

1) When a defendant 1is convicted and the court is deciding
sentence restitution, it is the responsibility of the
defendant to prove by a preponderance of evidence his
inability to pay restitution.



Page 2

2)

3)

4)

IfT the defendant defaults on this restitution payment, he
is then responsible for proving, by a preponderance of
evidence, that it was in good faith and unintentional.

This bill makes the loss of income suffered by the victim
part of restitution.

CSHB106 (FIN)AM allows organizations that help victims
recover also eligible to receive the restitution.

urge your consideration and passage of this legislation to

help victims of criminal acts. CSHB106(FIN)AM sends a message
that crime does not pay, but that criminals will pay the costs

for their victims.

Thank you.
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POSITION PAPER
CS HB 106

The Alaska Public Defender Agency and the Office of Public Advocacy are
totally reactive agencies which provide representation to indigent
persons when appointed by the court. These agencies do not make policy
nor do they initiate litigation. Only proposed legislation with fiscal
or program ramifications for these agencies can be said to have a direct
agency impact. Thus, the Public Defender Agency and Office of Public
Advocacy submit position papers for legislation which will affect these
agencies fiscally or programatically or will require these agencies to
litigate constitutional 1issues raised by the legislation.

Fiscal 1impact: X None See attached fiscal note
Program impact: None See analysis below X
Constitutional 1impact: None See analysis below X

This bill makes three major changes in the restitution scheme:

1. It changes the burden of proof at sentencingto require a
defendant to prove that he or she does not have the abilityto pay
full restitution. Currently the prosecution must prove that the

defendant, does have the ability to pay.
t

The Public Defender Agency agrees that requiring a defendant to
establish his inability to pay restitution rather than requiring
the prosecution to establish his ability to pay, makes good sense.
The defendant will usually have better access tothe types of
records necessary to establish an inability to pay and the
prosecution may often be groping in the dark to try to establish an
ability to pay.

2. It shifts the burden to the defendant of proving that he or she
did not intentionally refuse or fail to pay the fine.

Section 3 of the bill, which shifts the burden of proof of a
probation violation from the prosecution to the defendant, is
problematical. The prosecution normally has the burden to prove
that a defendant has violated a condition of probation. This
provision of the bill will require the defendant to prove that he
did not violate his probation. The bill requires a defendant to
establish by a preponderance of the evidence that he did not
intentionally fail to pay his fine or restitution. This reversal
of the burden of proof departs drastically from the requirement in
all other probation violations that the prosecution must prove the
defendant®s violation. Since imposition of jail time may result,
this situation differs from the one discussed above.

3. It streamlines enforcement and collection of a fine or
restitution.



The section streamlining collection and enforcement of fines and
restitution will help victims collect restitution without being
required to relitigate the 1issue in civil court.

Dana fabe, Public Defender "Dace
Public Defender Agency

c )
Brant McGee, Director Date
Office of Public Advocacy

tiv s f
C mfn issioner John Andrews Date
Department of Administration
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BILL NO: CSHR 106 (Finance) am March 31, 1987

TITLE: An Act relatlvg_to th? CONTACT:'Barbar? MIk!OS APR
payment of criminal fines Executive Director
and restitution Council on Domestic

Violence and
Sexual Assault

CSHB 106 (Finance) am, Section 1 (a), permits payment of restitution

7 1987

by a defendant convicted of an offense to a public, private or private

nonprofit organization that has provided counseling, medical or
shelter services to the victim, as well as to the victim.

Since many agencies that provide services to victims have inadequate
funding, additional financial support is needed. It is difficult to
determine if this provision will engender much money for domestic
violence and sexual assault programs because its use may not be
appropriate in most cases. Domestic violence and sexual assault
programs cannot reveal clients® identities without the express
permission of the victim and guarantee for the victim"s safety.
However, there may be instances where this could be accomplished and
the perpetrator should be held accountable to the victim and pay for
harm done to her as well as services received.

Section 2 clarifies AS 12.55.045(d) to enable the court to provide
restitution for loss of income to a victim of any crime. The
legislation originally specified theft of commercial fishing gear.

The Council on Domestic Violence and Sexual Assault supports these two

provisions. The Council 1is not commenting on Section 3 due to lack
expertise in that area.

of
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Section 1 may provide additional funding for domestic violence and sexual
assault programs by permitting restitution to these programs from defendants
convicted of an offense.

Prispnr,vthy « Barbara Miklos, Executive Directorial phnn,, . 465-4356
Division « Council on Domestic Violence and Sexual Assault n _f,. 3-31-87

1 ( I 1
Approved by Commissioner: V" \A - Date: I K *7

Agency: Department of Public Safety

Distribution (by preparer):
Legislative Finance
Legislauvc Sponsor
Requestor
Oflice of Management and Budget
Impacted Agency(ies) P3Se 0 f--—----
Senate Secretary





