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IN THE SENATE BY SZYMANSKI
N - SENATE BILL NO. 61
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to rights of injured state employ—
ees."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.40 1is amended by adding a new section to read:

Sec. 23.40.075. ITEMS NOT SUBJECT TO BARGAINING. The parties
may not negotiate terms contrary to the reemployment rights for in—
jured state employees under AS 39.25.153.

* Sec. 2. AS 39.25 is amended by adding new sections to read:

Sec. 39.25.157. POSITION DESCRIPTIONS. The division of person—
nel, in consultation with the appropriate department or agency, shall
require the preparation of and shall maintain a position description
for each position in the classified service. The position description
shall describe the essential functions of the position and the actual
skills and abilities required to perform the tasks assigned to the
position. A general requirement for physical abilities may not be
imposed on a job classification unless each position within the class
requires the use of the physical ability.

Sec. 39.25.158. REEMPLOYMENT RIGHTS FOR INJURED STATE EMPLOYEES,

(2) An injured employee 1is eligible for reemployment rights under
this section if the employee requests to return to work for the state
within 30 days after receipt of a release from a physician indicating
tti->t the employee is able to return to full or modified work.

(b) After an employee requests to return to work, the rehabili

tation administrator of the division of workers®™ compensation or the
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director of vocational rehabilitation in the Department of Education

..ghall review the request and certify that the employee 1is able to
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return to work under (c¢), (d), (e) f or (f) of this section, or defer
certification until the employee completes retraining under (f) of
this section.

(©) IT the rehabilitation administrator or the director of
vocational vrehabilitation certifies that the employee 1is able to
perform the tasks assigned to the employee > former position, the
agency shall reemploy the employee within 30 days after receipt of the
certification unless the position no longer exists. IT a permanent,
probationary or provisional employee 1is currently employed 1in the
position, the agency shall cause a vacancy under the layoff provisions
of AS 39.25.150(13).

(d) IfT the employee 1is not eligible for reemployment under (c)
of this section but is able to perform the essential functions of the
position, then the agency shall reemploy the employee in the position
after making a reasonable accommodation to the physical and mental
limitations of the employee unless the position no longer exists.
Reasonable accommodation may include imposing work restrictions on the
tasks performed by the employee, making job or site modifications
necessary to permit the employee to perform the tasks of the”position,
removing institutional and architectural Dbarriers, and providing
additional support services.

(e IfT the employee 1is not eligible for reemployment under (c)
or (d) of this section and i1f the agency has a vacant position for
which the employee 1is qualified that 1is comparable 1in wage to the
position the employee previously held, then the agency shall offer the

employee the position. IfT the employee 1is unable to perform the
essential functions of a comparable position within the agency, then
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the employee is entitled to reemployment in a comparable position for
which the employee is qualified with another agency 11 the position 1is
vacant and the employee is able to perform the essential functions of
that position.

™ If the agency and ether agencies 1in the state are unable to
reemploy the employee 1in a position at a wage comparable to the em—
ployee®s previous wage, the employee may request reemployment at a
lower wage O01* accept retraining under AS 23.30.041 . After completing
the training the employee may request reemployment in a position for
which the employee has been retrained in the agency. If the agency
cannot offer reemployment, the employee may request reemployment in a
position for which the employee has been--retrained with another agen—
cy.

()] An agency may refuse r.0o reemploy or continue the employment
of aformer employee 1if reasonable accommodation 1imposes an undue
hardship on the operation of the agency®s program or if, after reason—
able efforts at accommodation, the injured employee cannot perform the
essential functions of the position in a manner that would not endan-—
ger the health or safety of

(1) the employee because the job imposes an imminent and
substantial degree of risk to the employee; or

2 others to a greater extent than if a nonhandicapped
person performed the job.

(h) Factors an agency may consider in determining undue hardship
under (g) of this section include the current number of employees in
the section or office, number and type of facilities, size of budget,
nature and cost of the accommodation needed, and the type, composi—

tion, and structure of the work force.

(i) Notwithstanding any other provision of law, 1if an 1injured
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employee requests reemployment under (e) or (f) of thi3 section and if
the employee i3 able to perform the essential functions of the posi—
tion, the state may not hire another person for that position except
an employee in layoff status for that job class.

a) A collective bargaining agreement under AS 23.40.070 -
23.40.260 may not include terms contrary to this section.

(k) In this section

(@) "agency”™ includes a department, division, office,
agency, board, commission, authority, or other organizational unit, of
the executive branch of state government;

2 "injured employee™ or ~employee”™ means a permanent,
probationary, or provisional employee of.-an agency in the classified
service whose injury 1is a compensable injury or condition under

AS 23.30.

Sec. 3. Nothing in chis Act modifies or terminates the terms of a

collective bargaining agreement in existence on the effective date of this

Act.
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Subject:

Sifka EteHoEHE

Senator Mike Szymanski While in Session
P.O. Box V
MEMORANDUM State Capitol
Juneau, Al.tka 99811
Senate HESS Committee Members (907)465-t978."4979
Senator Mike Szymanski Interim
11920 Johns Rd.
February 9 1987 Anchorage, AK 99515
’ (907) 349-3373
Overview of Senate Bill 61, " An Act relating to the 1024 W. 6
Rights of Injured State Workers.?”’ Anchorage. AK 99501

(907) 276-6739

During the past two years, it became clear to me in discussions
with professionals in the field of vocational rehabilitation that
the current state procedures for reemployment of injured state
workers are grossly inadequate. In fact, some have even
suggested that the state is the worst offender in this area. In
most organizations, 1injuries received in the line of duty call
for support and rewards from the organization, not punishment.

Senate Bill 61, which 1 introduced last year as HB 318,
incorporates recommendations from several state agencies and
professional organizations who specialize in vocational
rehabilitation. The objective of the legislation is three-fold:

iy

The legislation would require detailed position

descriptions to be kept for every state job. Such descriptions,
by spelling out the responsibilities and physical requirements of
each position, would greatly aid in the reemployment of injured
state workers. Although an injured employee may not be able to
perform all of the tasks required of a job class, in many cases
the employee could perform the essential duties of a particular
position within the class. With detailed position descriptions
the placement of partially disabled employees would be easier.

2)

The bill would establish procedures for granting injured

state workers employment preference. Under this legislation, an
injured state employee returning to the work force would be given
preference for employment in open positions for which the

employee

is qualified. Such preference would enable injured

workers to resume full or modified employment much sooner, thus
saving the state thousands of dollars in disability benefits.

3)

The legislation would establish clear guidelines for

refusing to rehire or continue the employment of a former

employee

if the employment would impose an undue hardship on the

operation of an agency. ,The onus would be on the agency to prove
that the employee could not reasonably perform the essential
duties of the position. No longer could an injured employee be
refused work without justification, as has happened on occasion.

In contrast to most legislation, SB 61 would not only not
require a state financial investment, but would result 1in
substantial savings to the state in lessened disability payments
and in training tima and expense saved by continuing to utilize
experienced workers. Just as importantly, the human dignity and
self-respect which is thus preserved is immeasurable. -
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SECTIONAL ANALYSIS -- SB 61

SECTION 1. Adds a new section to AS 23.40 to state that terms
contrary to the provision of this legislation may not be
negotiated. (Added at the request of the Division of Personnel,
Department of Administration).

SECTION

Subsection 39.25.157
Requires the Division of Personnel, 1in consultation with

the appropriate department or agency, to develop and maintain a
detailed position description for each position within the
classified service.

Also disallows the imposition of general physical ability
requirements on a job class unless each position within the class

requires the use of the physical ability.

Subsection 39.25.158

(a) Within 30 days after a physician®s release to return
to full or or modified work, an injured employee must request to
return to work for the state in order to be eligible for
reemployment rights.

(b) Once an employee requests to return to work, the
employee will be certified as able to return under (c), (d), or
(f) of this section by the Division of worker®s compensation or
the Director of Vocational Rehabilitation. Certification may be
delayed until the employee 1is retrained under (f).

(c) Requires that a state agency offer an injured employee
the employee®s former position within 30 days, if the employee 1is
certified able to perform the tasks assigned to the position and
the position still exists. IT another employee is employed in
the position, the agency shall create a vacancy under AS
39.25.150(13).

(@ IT an employee is not eligible for reemployment under
(c), the agency 1is required to make efforts of reasonable
accommodation (some examples of which are specified and defined
in accordance with federal language) to the physical & mental
limitations of the employee if they are no longer able to perform
all of the tasks assigned to them.



(e) IT the employee 1is not eligible under (¢) or (d), and
the agency has a vacant and comparable position, then the agency
must offer that position to the employee. If the employee 1is no
longer capable of filling that comparable position, then the
employee is entitled to a similar and vacant position in another
agency, if he 1is capable of performing the work.

@) IT the employee cannot be reemployed in a comparable
position by an agency, then the employee may either i) request
reemployment at a lower wage, or 1ii) accept retraining under AS
23.30.041. After retraining, the employee may request
reemployment in his new field of training with the original
agency, and if no positions are available, at a comparable
position with another agency.

(g0 Establishes guidelines for refusal by an agency to
reemploy or continue the employment of a former employee,
including undue hardship.

) Lists the factors the agency may take into
consideration in determining undue hardship.

(i) Requires that an injured employee requesting and
eligible for reemployment with an agency who 1is able to perform
the essential functions of the position be the only person
certified for that position (except employees in layoff status
for that job class).

a Prevents collective bargaining agreements from
negating any of the provisions of this bill;

(k) Definitions section.
SECTION 3
Prevents this Act from altering in any way collective

bargaining agreements already in existence on the effective date
of the Act.



Pouch V. Sutc Capitol
Juneau, Alaska 99S11

(907" 46J0991
October 11, 1984
MEMORANDUM
TO: Representative Mike Szymanski

FROM: Shaman Haley
Legislative Analyst-"""*"

RE: Priority Reiiire For Disabled State Employees
Research Request 35-025

You have asked about instituting a policy of preferential rehire for
State employees who are forced to leave their jobs due to work-related
disabilities. Short summaries of rehire policies in Washington, Oregon,
and Ildano as weil as the U.S. Postal Service and the Municipality or
Anchorage are provided below. _A discussion of policy alternatives for
amending Alaska law along similar lines follows.

WASHINGTON

An employee of the State of Washington who becomes disabled cannot be
terminated for at least sixty days. Supervisors have broad discretion

to extend leave without pay to the injured employee and fill the posi—
tion temporarily until the employee is able to resume his or her duties.

If the injured employee is out longer than sixty days and is terminated

from his or her position, the employee is eligible to be placed on the

Reduction In Force (RIF) list for that job <class when he or she is

ready to return to work. Persons on the.RIF list have the right of
first hire when vacancies in that job class appear.

If the disabled employee is not able to resume the duties of his or
her former job class and seeks reemployment in an alternate job class,
the employee must go through the normal application and testing proce—
dures to be certified to the register for the alternate job class.. Once
certified, the disabled employee is entitled to hiring preference
over applicants on the open competitive register. If the alternate
job class constitutes a promotion, the disabled employee has second
hire priority after those on the RIF list. If the alternate job class
is a demotion or lateral transfer, vreemployment preference over open
coinpetitive. candidates is at the discretion of the hiring authority.
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Representative Szymanski
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Under Washington law, a person whose disability keeps them out of work
for more than 120 days 1is referred to a vocational rehabilitation
counselor for evaluation and vocational rehabilitation planning. A
person who 1is permanently disabled may qualify for the state®s equal
employment opportunity program for the handicapped. Washington State
civil service rules allow handicapped persons to test for any job
class for which they meet the minimum qualifications, whether or not
that register is open for recruitment. State agencies have the option
of using the list of qualified handicapped workers, in preference to
the regular register when filling vacancies.

Incentive for state agencies (or any employer) to hire workers with
occupational 1injuries is provided by the Preferred Worker Proganm,
which excludes the worker from the computation of workers®™ compensation
premiums for a period of three years. The benefits due the worker in
the event of an injury during the three-year period are covered by the

state"s Second Injury Fund.

OREGON

Of the states contacted, Oregon has the stongest laws for rehiring
.injured employees. Oregon civil rights law provides that an injured
employee has the right to reinstatement on demand in his or her former
position, or 1in any other job, 1if a position 1is available and the
worker able to perform the duties of the job. In the state systen,
responsibility for rehiring the injured employee falls on each agency.
Oregon statutes also require "reasonable accommodation™ for the special
needs of handicapped workers. In the state personnel system, this may
include some restructuring of the job.

IDAHO

Idaho personnel rules provide that when an employee 1is absent due to
injury or illness, the job 1is held open for the employee and may not
be declared vacant for at least six months. If the worker has not
returned to work within six months and 1is terminated, for an additional
12 months the worker 1is eligible to be placed on the lay-off register
for that agency if the doctor has cleared the employee for return to
work. If the employee is not able to resume the same job duties, the
agency has some discretion to modify work for the employee, but there
is no program or policy to further accommodate workers who must change

job classes.
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U.S. POSTAL SERVICE

The U.S. Postal Service goes beyond the requirements of federal law to
return injured employees to work. Under federal Ilaw, an injured federal
employee who 1is able to return to work within one year has the right
to return to the same or an equivalent position in the same agency.
If it takes longer than a year to return to work, the employee has the
right to priority placement in the same or equivalent position in that
or another federal agency. The returning federal employee is credited
with wage step increases and other benefits based on length of service
for the entire time he or she v» out on disability compensation.

A partially or temporarily disabled postal employee is on leave status
until the doctor certifies that the employee is able to return to work.
The worker is either returned to his or her former job, with some modi—
fication of duties if needed, or transferred to an alternate job. In
planning a placement, the post office considers the risk of reinjury and
the potential compensation costs as well as the skills and abilities
of the worker. Only if this assessment indicates that the worker will
not be returned to federal service is the employee terminated.

The responsibility for finding or creating a joo falls on the local
postmaster. To encourage the placement of partially disabled workers,
the salary of a partially disabled employee is not paid out of the op—
erating unit"s budget, nor are the hours worked by a partially disabled
worker counted in computing the operating unit®"s productivity rating.
Thus the operating units are able to show a higher productivity, for
which they are rewarded, by wutilizing partially disabled workers.

ANCHORAGE «

The Municipality of Anchorage has implemented a modified work program
for municipal employees injured on the job. The stated purposes of
the program are to minimize long-term costs to the municipality and to
return the employee to good health and productive employment at the

earliest opportunity.

Under the modified work program, an injured worker who is able to resume
partial duties will be placed in modified work for up to three months
while the worker is in transition back to full duties. If rehabilitation
requires a complete change in employment, participation in the modified
work program may exceed three months. The worker is paid his or her
full regular salary during the period of modified work. If the worker"s
permanent job placement 1is at a lower salary than his or her old job,
two-thirds of the difference is paid to the employee through the city"s
workers compensation account. Work”~s whose disability precludes them
from placement in a permanent position receive a worker"s compensation

settlement.
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While providing modified work is the responsibility of each municipal

agency, a job placement coordinator for the municipality as a whole
oversees the development of modified jobs and placements. According to
Harry Sjoberg, Risk Manager for the municipality, the city"s experience
with the program has shown significant reductions in compensation claims
and changes in the attitudes of supervisors and injured employees alike.

Prior to institution of the modified work program, the prevailing pat—
tern was that supervisors were not inclined to re lire an employee at
anything less than 100 percent productivity. Employee morale suffered
from prolonged periods off work. Mr. Sjoberg said that now less work
time is lost, supervisors show more concern for the circumstances of
their injured employees, and rehabilitation is quicker.

ALASKA

Under the Alaska personnel rules, leave without pay due to a disability
is at the discretion of the supervisor, but in any case may not exceed
the employees length of service or 24 months, whichever 1is shorter.
The supervisor may cancel leave without pay upon notice to the
absent employee. .If the employee does not report for duty on the
specified date, he or she may be terminated immediately.

A disabled classified employee terminated "in good standing"™ has rehire
rights for two years from the date of termination. This means that
they will be placed on the transfers and rehires list for that job
class, which agencies may use in preference to the regular register
when seeking applicants to fill vacancies. A few departments such as
Health and Social Services have internal policies requiring agency
heads to use the transfer and rehire list first, but most departments
leave this to the discretion of the supervisor.

Injured State workers who are unable to resume the duties of their
former job have few advantages in seeking other State jobs. They must
go through the same process as anyone else of finding job classes for
which they qualify, waiting for an open recruitment period for that
class, taking applicable tests, getting on the job register, and suc—
cessfully competing with other applicants. If the worker is fortunate
enough to still be on leave and thus retain permanent employee status,

he or she may be eligible for noncompetitive appointment at the discre—
tion of the hiring authority.

State law provides that workers absent from work more than 90 days due
to an on-the-job injury have a right to vocational rehabilitation evalu—
ation. This 1includes an assessment of skills and abilities, aid in
planning for training and rehabilitation, and job placement assistance.
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If the worker qualifies as severely handicapped and is a client of the
Division of Vocational Rehabilitation, the worker may be referred to a
State job and hired noncompetitively if the hiring authority chooses.

State workers whose occupational 1injuries disable them from resuming
their former job duties qualify for a disability pension under the
Public Employees Retirement System. The pension 1is terminated in one
year, however, unless the recipient submits evidence that he or she
meets the qualifications for federal Social Security disability income
(SS1). Federal standards for SSI are stringent; the worker must be
unable to hold any gainful employment, not merely his or her former

job.

Policy alternatives to facilitate reemployment of injured State workers
in Alaska, patterned after some of the preferential rehire programs in

other jurisdictions, are listed below:

POLICY OPTIONS e

-1. Employees could be guaranteed the right to disability leave.

2. Injured workers returning to work could be placed on the lay-off
list, which assures them priority placement within their former

job class.

3. Injured workers unable to resume the duties of their former job
e class could be allowed to test for any other job class for which
they meet the minimum qualifications, whether or not recruit—

ment is open.

4. Hiring preference in alternate job classes for which the worker
qualifies could be granted by making the worker eligible for
the lay-off, promotion,"or transfer and rehire lists. Eligi—
bility for the lay-off list would guarantee theworker first
priority placement, while the promotion and the transfer and
rehire lists would give the worker preference only at the

option of the hiring authority.

5. A modified work program could provide injured workers job du-
ties tailored to their capabilities during aperiod oftransi—

tion back to full duties or to a new job.

6. State agencies could be given incentives to rehire disabled
State workers, such as omitting the disabled worker from the
calculation of their worker"s compensation assessment.

7. State employees injured in the course of their employment could
be guaranteed State jobs when doctors certify that the employees
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are able to return to work. The employeee would be reemployed
in their original job c ™ss if they were able to perform the
duties, in an alternate job class for which they qualify, in
an alternate job class for which they may be retrained, or in
a modified job tailored to their individual <capabilities.

8. The injured worker could also be extended the right to receive
pay no less than the pay he or she received prior to 1injury,
regardless of the final job placement.

These policy changes could be effected by amending AS 39.25.150 to
direct the Department of Administrationto provide for these policies
in the personnel vrules. Alternatively, reemployment could be mandated
for all employers in the state under the workers® compensation or civil
rights laws. Copies of tne Oregon law and the Postal Service policy
manual, both of which are regarded by vocational rehabilitation profes—
sionals as model policies, are attached.

Because the State is a self-insurer and is liable for workers® compensa—
tion benefits as well as for the disability pension payments, it may
be :n the Stats"s.financ: al interests as well as the interests of the
injured worxer to implement a preferential rehire policy and return
the worker to a job as quickly as possible. Approximately 1,200 injured
State employees file worker®"s compensation claims per year, of which
about 200 to 250 include a claim for wage loss due to being out of work
more than three days. Compensationis also paid for loss of earning
capacity if the injured worker®s prospective employment pays less than
his or her former job. Compensation for wage loss is generally calcu—
lated at two-thirds of the lost wages, but because workers®™ compensation
is tax exempt, the take home compensation is worth more thantwo-thirds
of net wages lost.

I am still expecting some additional information from other states to,

come in the mail. If upon reviewing the material 1 find that it pro—
vides any significant information on this issue that |1 have not ade—
quately covered here, 1 will forward it on to you with a supplemental

memo. Meanwhile, 1 hope that this memorandum provides you with the
information that you need.

If you have any futher questions please call me.
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This bill deals with the return to work of those State employees who have been
injured on the job and were terminated from their positions after that injury.

Passage of the bill will benefit the State in terms of the depth of training
and experience the worker who was injured on the job will bring back to the

workforce.
The bill makes the obligations of both the employer and the employee clear and
it has built in safeguards which ensure that a State®s expert in the field

will determine the employee®s readiness to return to work. This will ensure
that thematter is dealt with in a consistent manner.

There 1is no fiscal impact on the Division of Personnel. Any extra work that
may be involved can be absorbed into normal workflow.

The Division of Personnel supports the intent of this legislation.

Diana DeSimone, Director Date
Division of Personnel

Date
Department of Administration

5/4K1/0122-04/4
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Bl” NO Senate Bill 61 Date April 23, 1987

Tltle "An Act relating to rights of injured COﬂtaCt Jacque McClintock
state employees." 465-2790

The Department of Labor supports this legislation which provides rehire rights
for injured state employees.

Under the provisions of this bill, the state is required to reemploy an
injured state employee in the former job position if the employee is medically
able to perform the duties of the position or, 1if not medically able, to
rehire the employee in a modified or comparable position. This bill applies
to all state employees who have sustained an occupational injury or illness
and who wish to return to work for the state.

This bill will afford return to work protection for injured state employees,

and should, overall, reduce the state®"s costs of workers® compensation by
returning injured and disabled employees to suitablegainful employment.

APPROVED:

POSITION #ver Adar
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