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EILL NO:" HB 237 DATE:  4/21/87

TITLE: "An Act providing that G:NKJ' James D. Vaden
assistance to authorities Deputy Commissioner
to detect, apprehend, or
prosecute other persons is
conduct constituting a mitigating
factor in criminal sentencing."”

Provides an incentive for persons accused of a crime to provide information to
authorities to detect, apprehend, or prosecute other offenders involved in the
commission of criminal offenses.

This proposed legislation would assist authorities by encouraging persons
involved in or having knowledge of criminal activity to come forward with their
information and assist the criminal jJustice agencies in identifying and prose-
cuting other offenders. This type of assistance to the criminal justice
agencies would be considered by the sentencing court as a mitigator to pre-
sumptive sentencing as set out in 12.55.125.

The Department of Public Safety supports this legislation.

Arthur English
Commissioner
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Ben Esch

ATTORNEY AT LAW, IZ.

3003 Minnesota Drive
Suite 301
Anchorage, Alaska 99503

(907)272-4475
MAR 2 5 1987

March 23, 1987

Senator Jay Kerttula, Chairman
Senate Judiciary Committee

P. 0. Box V

Juneau, AK 99811

Dear Senator Kerttula:

I would 1like to bring to your attention a

particular problem I am presented with regarding a client.
This individual 1is presently 1incarcerated awaiting
sentencing foran offense committed Jlast year here in
Anchorage. He 1is subject to a presumptive sentence for his
offense. Pending sentencing, my client provided substantial

help to authorities both in discovering and turning over
contraband (a handcuff key) which he was secreted 1inside the
jail in which he was residing and further cooperated with
authorities in providing trial testimony against an 1inmate
who had made admissions to my client while he was in the

institution. At the time of sentencing, it was dicovered
that my client had no statutory mitigating factors in his
case and both theprosecutor and 1 began to examine AS
12.55.155. In the course of our review, it appeared to both

of us that perhaps in enacting the statutory mitigators,
there had been legislative oversight as to one of the

mitigating factors. Under that statute, a mitigating factor
exists if: "The defendant assisted authorities to detect or
apprehend other persons who committed the offense with the
defendant." See AS 12.55.155(d)(12). My-client provided an
equivalent service to the State, but due to the fact the

individuals against whom he provided substantial assistance
to the State in their prosecution and conviction were not
co-defendants in his case, he was denied the application of
this mitigating factor.

As | pondered this, I failed to discern any policy
difference between a defendant who assists authorities to
detect and/or apprehend co-defendants as opposed to someone
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who provides information as to third-parties. One result of
this situation 1is that prosecutors are forced to enter
"deals" with defendants who wish to provide information in
other cases to get this help. Prosecutors are sometimes
reluctant to do so given the fact that the existence of this
"deal™ will be brought out on cross-examination, if and when
the informar.t testifies, thereby possibly weakening the
strength of his testimony and resulting in tainting
perfectly legitimate evidence by virture of the fact that it
is obtained through a direct quid pro quo transaction
involving an individual who 1is facing charges himself. The
current situation 1involving the star witness in the McKay
case is a perfect example of this situation.

I would 1like to suggest to you for possible
deration of legislation to be introduced by your
ttee, an amendment to AS 12.55.155(d) which reads as

(12) The defendant assisted author —
ities to detect [or], apprehend, or
prosecute ot™er persons who committed
LtheJ an offense [with the defendant].

Such an amendment would allow substantial cooperation with
authorities to act as a mitigating factor at the time of
sentencing for any individual. This could result 1in the
trial Jjudge being given the latitude to take 1into account
any cooperation with authorities provided by an offender and
provide a method of rewarding (or at least providing the
opportunity for reward,) individuals who cooperate without
creating the potential for any "stigma"™ to be suggested
during cross-examination that this help is provided only in
contemplation of a preferential treatment of or deal

concerning their own charges. A provision similar to this
is included 1in the new Anti-drug Abuse Act of 1986 on the
federal level. There are certain minimum sentences which

are required to be given (like presumptive sentences) and
these can only be reduced upon a demonstration of "substan-—
tial assistance™ in the investigation or prosecution of
another person who has committed an offense (See & 1007.).
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From the point of view of the prosecutor, |

believe the statute solves one problem while providing an
inducement to individuals to provide information without the

necessity of entering into a specific deal. This will
encourage individuals to provide whateler information they
have or offer whatever assistance they <can give. As such, |
see this as an amendment which could benefit many people in
general, and my client in particular, if such an amendment

is made prior to his mid-June sentencing date. Thank you in
advance for your consideration in this matter. I would

enjoy hearing your thoughts.

Yours truly,

T8 T

Ben Esch

BE/cag
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ALASKA FELONY SENTENCES: 1984 A finole

Supreme Court

The Alaska Judicial Council found that presumptive sentencing caused only part

of the increases in court felony trials and prison populations during the early
1980s. A one-hundred percent increase in the number of convicted offenders, and
legislative reclassification of drug and sexual offenses contributed equally to high
court caseloads and Hal| overcrowding.  The Judicial Council's study was based on
data about all 1984 felony case filings that resulted in a conviction and sentence.
The data were provided by state agency computerized information systems, especially
the Department of Lav/'s ERQMIS system. Department of Public Safety and Department

of Corrections also contributed data for the report.

The study found that 14.3% of the offenders had been convicted after a trial.
Nearly 20% of the 1984 offenders had a misdemeanor as their final, most serious
charge of conviction. ~ Only 2.8% of the convicted offenders pled guilty in a
recorded plea bargain as an exception allowed under the Attorney General's

prohibition of plea bargaining.

Sentence lengths for offenders were strongly related to the seriousness of the
offense. The most serious offenses (Unclassified) received sentences ranglng| from
87.9 months for sexual abuse of a minor | to 401.3 months for murder . ~ Class A
offenses typically received sentences of about 5 years, Class B offenses were
sentenced to about 2 years and Class C offenses to about 1 year. The study found
that the presumptive sentencing scheme had, with few exceptions, resulted in
consistent sentence lengths for most offenders.

The report found a 100% increase in the amount of prison time imposed between
1980 and 1984.  The study estimates that the increased numbers of convictions
between 1980 and 1984 accounted for about 40% of the increased prison time in 1984.
Legislative changes, including presumptive sentences for first-time felony offenders
convicted of Class A offenses and reclassification of sexual and drug offenses,
accounted for another 40% of increased prison time. The balance of the increase was
due to the fact that a higher percentage of 1984 offenders were convicted of serious
crimes than were 1980 offenders.

~ Additional copies of the report are available upon request from the Alaska
Judicial Council. Contact:  Teresa W. Cams, Acting Director, Alaska Judicial
Council, 1031 \l. 4th Avenue, Suite 301, Anchorage, Alaska 99501, telephone 279-2526. .



FIGURE 3
(Alaska Felony Sentences: 1984)
Types of Convictions

Judge Trial _
Guilty as Charged Judge Trial
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FIGURE 7
Alaska Felony Sentences: 1984
Comparison of Mean Sentence Length For Selected Offenses
by Class of Offense*
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Number of sentences is shown in parentheses.
All sentence lengths are in months.
““Includes one sentence of 20 years (240 months)
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FIGURE &6
(ALASKA FELONY SENTENCES: 1984)
Increase in Total Prison Time: Percent of
Increase Due to Specific Factors
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