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IN THE SENATE

CS FOR SENATE BILL NO. 231 ( )

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

For an Act entitled: "An Act r e l ating to sexual abuse of a minor."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 11.41.434(a) is amended to read:

(a) A n  o f f e n d e r  commits the crime of sexual abuse of a m i n o r  in

the first degree if ' » / , r  ^

(1) b e i n g  16 years of age or older, the off ender engages in

sexual p e n e t r a t i o n  w i t h  a p e rs on w h o  is u n d e r  13 years of age or aids,

induces, causes, or encourages a p erscn w h o  is u nd er '3 years of age

to engage in sexual p e n e t r a t i o n  with another person; or

(2) b e i n g  18 years of age or older, the offen d e r  engages in

sexual p e n e t r a t i o n  w i t h  a p erson  w ho is under 18 years of age and who

(A) is entru sted to the off ender's care by authority

of law; [OR]

(B) is the offender's son or daughter, including an

illegitimate or adopted child, or a s t e p c h i l d ; or

(C) at the time of the offense, is resicir.e as ci

0 m ember of a social unit in rhe same h o u s ehold with ~he 'ffer.aer 
%

and is ur.der the authority of ihe o f f e n d e r .

” Sec. 2. AS .41.436(a) is amended ro read:

f a ) An offender commits -he crime o f sexual :buse f •. — .nor :r. 

ihe second decree if

reins - :r■- : c*' r .uer. * r.»? ; farcer -o ices

sexual •'enerr ii ton .-;rr. • r . r - c- - -
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causes or encourages a p e r s o n  w h o  is 13, 14, or 15 years of age and at 

least three years y o u n g e r  than the o f f e n d e r  to engage in sexual p e n e­

tr a t i o n  w i t h  anoth er person;

(?.) being 16 years of age or older, the offender engages in

sexual contact w i t h  a p e r s o n  w h o  is u n d e r  13 years of age or aids,

induces, causes, or encourages a p e r s o n  u n d e r  13 years of age to 

e ngage in sexual contact w i t h  a n o t h e r  person;

(3) b eing 18 years of age or older, the offender engages in

sexual contac t w i t h  a p erson w h o  is u n d e r  18 years of age and who

(A) is e n t r usted to the o ffender's care by -urhority

of law; [OR]

(B) is the offender 's son or daughter, inc. an

i l l e g i t i m a t e  or adopt ed child, or a stepchild; or

(C) at the time of the offense, is r ^____ _

m e m b e r  of a social unit in the same household with ~ : : - ruler i
i

and is under the a u t h ority of the offender; or
(

(4) being 16 years of age or older, the a.\c/.s.

induces, causes, or encourages a p e r s o n  w h o  is under 6 cs o-P a-- 

to e n g a g e  in conduct de scribed in AS 11.41.455(a)(2) - * •

a i
— i
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A m e rica n  C iv i l  L ib e rtie s  U n io n

Alaska Civil Liberties Union-Legislative Corainittee-217 Second St. #204-Juneau, Alaska 99801

April 22, 1987

Senator Paul Fischer
Senate Health, Education and Social Services 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 
Re: SB 231

Dear Senator Fischer:
The Alaska Civil Liberties Union would like to express its concern with the 
language of SB 231, now under consideration by the HESS Committee. While we 
do not oppose the concept o f the bill, i f  we understand it correctly, we believe 
that the language does not accomplish the intent, and are also concerned that the 
amendment may be unconstitutionally vague.
We assume that the intent o f the bill is to prevent sexual contact or penetration 
in the situation where the victim may be particularly vulnerable because of a 
family-type relationship of trust. Such a relationship may exist, fo r example, in 
the situation where a man and woman live together as a stable family unit 
without getting married, and one of them has a child. Clearly, the situation of 
sexual contact between one o f the adults and the child would be comparable to 
the other situations addressed in the same section, and would fa l l  within the 
intent of the statute.
However, here is another quite common situation to consider. Suppose that a 
household has two children, an eighteen year old girl and seventeen year old boy. 
A seventeen year old friend o f the boy comes to stay with the family for a 
month in the summer, and has a sexual relationship with the eighteen year old 
girl. There is nothing criminal about such a relationship under present law. 
Would the daughter be punishable under the amendment? The answer depends 
on the meaning of the phrase "residing as a member o f a social unit in the same 
household". Change the hypothetical a little bit to suppose that the visiting boy 
stays for the summer, or for a school semester. At what point docs the liason 
become criminal? When are the boy and girl "residing together as a social unit".



The "void fo r vagueness" doctrine requires that a criminal statute be sufficient^ 
specific to give notice of what is prohibited. We believe, based on the examples 
cited above, that the amendment does not give adequate notice unless further 
definition is given to the "social unit" and "residing" concepts. It is also quite 
clear that the cited examples do not involve violation o f a relationship of special 
trust, as do the other sections of the statute, and we doubt whether the sponsors 
intend to criminalize conduct under those circumstances.

Sincerely,

Paul H. Grant
ACLU Legislative Committee

cc: Senator Rick Halford
Don Clocksin (fo r Anchorage distribution) 
Marian Butcher



SB 231 —  Sexual Abuse of a Minor

This bill was introduced at the request of STAR (Standing Together 
Against Rape) of Anchorage.
Purpose:

Its purpose is to correct a loophole in the sentencing of parents 
and parent figures who sexually abuse a child. Currently, a father or 
stepfather who sexually abuses his daughter under 18 is guilty of an 
unclassified felony offense. But the abusing live-in boyfriend of the 
child's mother is guilty of only a Class B felony.

Frequently a child Is encouraged to accept a live-in partner as a 
substitute parent. The child is vulnerable to the influence and 
control of the parent figure.

The presence or absence of a marriage certificate should not 
change the length of sentence for sexual assault of a minor.

Suggested added language:
At the suggestion of Public Defender Dana Fabe, I would request 

an addition to the bill. The bill's language states that "at the time 
of the offense (the minor child) is residing as a member of a social 
unit in the same houshold with the offender." Dana Fabe suggests 
adding "...and the offender has authority over the minor child." The 
Department of Law, which helped with technical aspects of the wording 
of the bill, concurs with that language.
Fiscal notes:

The bill has zero fiscal notes.
Support for the bill:
The bill with the suggested added language is supported by:
STARThe Child Advocacy Network (81 agencies and 110 individuals statewide) 
The Municipality of A- "horage Dept of Health and Human Services
The Anchorage Police Dept and APD Employees Assn legislative committee
The Alaska Association of Chiefs of Police 
The Alaska Women's Lobby
The Department of Health and Social Services 
The Department of Public Safety
The Ala:!" Network on Domestic Violence and Sexual Assault has not 
officially met Lc discuss this bill but strongly supports it in 
concept.



The law:
The law concerning sexual abuse of a minor differs from that 

concerning sexual assault. Under AS 11.41.410, it is sexual assault in 
the first degree to sexually penetrate another person of any age 
without the victim's consent.

But consent does not apply if the victim is a minor child (under 
the age of 18). In the case of minor children, the law looks at the 
age of the victim and the relationship between victim and offender.

The relationship between victim and offender: If the offender is
the victim's legal parent or guardian, sexual penetration of a child 
under 18 (the offender's son or daughter, including an illegitimate or 
adopted child, or a step child) is an unclassified felony. AS
11.41.434(a) and (b).

If the offender is not the victim's legal parent (or guardian), 
sexual penetration of a child between the ages of 13 and 15 is a Class 
B felony and sexual penetration of a child 16 and 17 is not a crime at 
all. AS 11.41.436(a)(1).
Penalties:

Under current law, first degree sexual abuse of a minor by a legal 
parent is an unclassified felony. It is a presumptive sentence, with 
no probation. The sentence for the first conviction is 8 years. For 
the second conviction it is 15 years. Imprisonment cannot exceed 30 
years. AS 12.55.125(i).

Under current law, sexual penetration of a child ages 13-15 by 
someone who is not legally the child's parent is a Class B felony. It 
is a presumptive sentence upon the second conviction. The presumptive 
sentence for a second conviction is 4 years. For a third conviction it 
is 6 years. Imprisonment may not exceed 10 years. AS 12.55.125(d).

SEXUAL ABUSE OF A MINOR
Victim's age: under 13 under 18 13-15 16-17
Act: sexual sexual sexual sexual

penetratn penetratn penetratn penetratn
Relationshp: legal

parent
Offense: unclass­

ified
unclass­
ified

B felony Not a crime

Statute: 11.41.434 11.41.434 11.41.436
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BILL NO: SB 231 DATE: April 10, 1987

. TITLE: An A c t  re lat ing  to sexual CONTACT: Barbara Miklos

a buse of a m i n o r  E x e cut ive  D ire cto r

Council on D ome st ic  
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Th e Council on Do me st i c  V i o l e n c e  an d Sexual A s s a u l t  sup ports the 

c o n c e p t  of SB 231 w hi ch  adds a p r o v i s i o n  to the sexual a bu se of a 

m i n o r  sta tutes to i n c lud e an o f f e n s e  a ga i n s t  a v i c t i m  who is res idi ng 

as a m e m b e r  of  a social u ni t  in the same h o u s e h o ld  with the offender. 

Such a r e l a t i o n s h i p  is not c ov er e d  in st atu tes  d es cr ib i n g  first and 

se co n d  d eg r e e  sexual a b u s e of  a mi nor , y e t  a n ota ble  n u m b e r  o f  mino rs 

are s e x u a l l y  a s s a u l t e d  by live -in  pa rt n e r s  of the parent wh o are 

r e c o g n i z e d  by the c h ild  as a parental or a u t ho ri t at i v e  figure. In 

m a n y  i nstances, e n c o u r a g e m e n t  is gi ven  to acc ep t live-in p art ner s as 

s u r r o g a t e  pare nts  and to c o m p l y  w i t h  any parental a u t h o r i t y  w h i c h  m a y  

be extended. In es s e n c e this "sets up" a c hi ld to y i el d  to an a dul t 

w h o  is not the l e g a l l y- r e c o c n i z e d  cus to d i a n ,  but w h o  is in a po sition 

to e xe rt  a g r ea t d egr ee  of control and influence. T he ref ore , the 

ch ild  is v u l n e r a b l e  to this a u t h o r i t y  and sho uld  be s p e c i fi ca ll y  

p r o te ct e d  in statute.

T he  la ngu age  in S e cti on 1 1 .4 1 . 4 3 4 (a )( 2 ) ( C )  is too broad b ecau se it

m m t  c ou ld incl ude  consensual sexual p e n e t r a t i o n  of a 1 5- yea r-o ld by a

imii 19-year-old. A l s o  the Council feels tha t the w o r d  i l leg iti mat e in

S e c t i o n (B) s hou ld  be re pl ac e d  wi t h  a t er m wit h less stigma on the 

... child. It c ould  read "a c h i l d  born o ut  o f  wed loc k".

mtm

ntKIItU U / J Û X r r t - 4 .
W i l l i a m  R. Nix

A c t i n g  C o m m i s s i o n e r
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P O S I TI O N  PAPER

SB 231

The Al a s k a Public D e fe nd e r  A g e nc y  and the O f f i c e  of Public A d v o c ac y  are 

to t a l l y  rea cti ve ag enc ies  w hi ch p r o v i d e  r e p r e s e n t a t i o n  to indigent' 

pers ons  whe n a p p o in te d  by the court. T h e s e  a g en ci e s  do not ma ke  pol i c y  

nor do th ey  i nit iat e litigation. O nl y  p r o p o s e d  le g i sl at io n  wi t h  fiscal 

or  p r o g r a m  r a mi fi c a t i on s for th ese  a ge n c i e s  can be said to have a d ir e c t  

a g e n c y  impact. Thus, the Public D e f e n d e r  A g e n c y  and O f f i c e  of Public 

A d v o c a c y  sub mi t  po sition papers f or  l e g i s l a t i o n  w hich  will affe ct these 

a g e n c i e s f is c a l l y  or p r og r a m a t i c a ' l y  or will requi re the se agenci es to 

l i t i g a t e cons tit uti ona l issues rai se d by the legislation.

Fiscal impact: X None See a t t a c h e d  fiscal note________

P r o g r a m  impact:  None See a na ly s i s  b el ow  X

Co nst it u t i o n al  impact: _______ None See ana l y s is  b el ow  X

This bill is a pp ar e n t l y d e s ig ne d  to e x p a n d  the o ffe nse  o f  sexual a bus e 

of a m i n o r  in the first degre e to i nclu de p e r son s w h o  have a u th or it y  

ov e r  a c hi ld in the h ou se h o l d but are not l e g a l l y  related to t ha t child. 

U n fo r t u n a t e l y ,  this bill is d r a f t e d  so b r o a d l y  tha t it c ou ld a pp ly  to a 

n u mb er  o f s itu a t io ns  w h i c h  m a y  not m e r i t  the e i g h t - y e a r  p r e su m p t i ve  t er m - 

for a f irs t o f f e n d e r  o f  this offense.

Sp ec if i c a l l y ,  the bill w o u l d  a l l o w  c o n v i c t i o n  of an e igh t e e n  y e a r  old 

e x ch an ge  st ud e n t  who  has a rom a n t ic  r e l a t i o n s h i p  w i t h the s e v e nte en y e a r  

old d a u g h t e r  of  the f a mi l y  wit h w h o m  he is living. If sexual 

p e n e tr a t i o n  inc lud ing  digital p e n e t r a t i o n  w e r e  to occur, that e ig ht ee n  

y e a r  old w o u l d  be su bj e c t  to p r o s e c u t i o n  and c on vi c t i o n w i t h  an 

e i g h t - y e a r  p r e s u m p t i v e  term. S imi l a rl y,  if two adults w i t h  teen age  

c hi l d r e n  w e r e  to begin to live to ge th e r ,  and the t ee nag ers , age e i g h t ee n 

and s e v e n t e e n  w e r e  to have a rom an ti c  r e l a t i o n s h i p  w h i c h  inv olved any 

sexual p ene tr a t i o n , the e igh te en  y e a r  old c ou ld  be c o n vi ct ed  o f this 

offense.

Since the a p p a r e n t  goal of  this l e g is l a t i o n  is to m a k e  c ul p ab l e  persons 

in a q u a s i - s t e p p a r e n t  r e l a t io n s h i p w i t h  a c h i l d  victim, r eg ard les s o f  

w h e t h e r  that a dul t is m ar r i e d  to the v i c t i m ' s  par en t or g u a r dia n, the 

s ta tut e should be fr ame d m o r e  s p e c i f i c a l l y  to t a r g e t  that population.

Based on the i nf o r m a t io n above, the A l a s k a  Public D e f e n d e r  A g e n c y  and 

the Off ic e  of Public A d v o c a c y  op p o se  this bill.

Pu bli c D e fe nd e r  Age nc y



________
B ra nt  McGe e, Di rec to r
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