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D e a r  S e n a t o r  Fai k s :

U n d e r  the a u t h o r i t y  of art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  allows a 
c r i m i n a l  d e f e n d a n t  and p r o s e c u t i n g  a t t o r n e y  to w a i v e  the r e­
q u i r e m e n t  t h a t  t h e  c o urt a p p o i n t  t w o  q u a l i f i e d  p s y c h i a t r i s t s  
o r  f o r e n s i c  p s y c h o l o g i s t s  to e x a m i n e  c e r t a i n  c r i m i n a l  d e f e n­
dan t s .  I f  t h a t  r e q u i r e m e n t  i s  w a i v e d ,  t h e  c o u r t  w o u l d  o n l y  
h a v e  to a p p o i n t  o n e  such p s y c h i a t r i s t  o r  p s y c h o l o g i s t .

U n d e r  t h e  c u r r e n t  l a n g u a g e  o f  A S  1 2 . 4 7 . 0 7 0 ( a ) ,  if a 
d e f e n d a n t  h a s  f i l e d  no t i c e  o f  i n t e n t  to  r e l y  on the defense 
o f  i n s a n i t y  or  n o t i c e  of i n t e n t  t o  r e l y  o n  e v i d e n c e  tending 
to n e g a t e  a c u l p a b l e  m e n t a l  s t a t e ,  or if t h e r e  is reason to 
d o u b t  the d e f e n d a n t ' s  f i t n e s s  to p r o c e e d ,  or if there is 
r e a s o n  to b e l i e v e  th a t  a m e n t a l  d i s e a s e  o r  d e f e c t  of the 
d e f e n d a n t  w i l l  o t h e r w i s e  b e c o m e  an i s s u e  in t h e  case, the 
c o u r t  is r e q u i r e d  to a p p o i n t  a t  l e a s t  t w o  p s y c h i a t r i s t s  or 
p s y c h o l o g i s t s  to e x a m i n e  t h e  d e f e n d a n t .  T h e  waiver 
a u t h o r i z e d  b y  t h i s  b i l l  w o u l d  a v o i d  u n n e c e s s a r y  d u p l i c a t i o n  
'in c a s e s  in  w h i c h  the p r o s e c u t i o n  is s a t i s f i e d  w i t h  the a p­
p o i n t m e n t  o f  a s i n g l e  p s y c h i a t r i s t ,  a n d  the .defendant does 
n o t  w i s h  t o  u n d e r g o  m o r e  t h a n  o n e  c o u r t - o r d e r e d  examination. 
T h i s  w a i v e r  w i l l  be e s p e c i a l l y  h e l p f u l  in c a s e s  in which two 
s t a t e  p s y c h i a t r i s t s  from t h e  A l a s k a  P s y c h i a t r i c  Institute 
w o u l d  b e  a p p o i n t e d  to p e r f o r m  t h e  examinations-.

E x p e r i e n c e  h a s  s h o w n  that t h e  r e q u i r e m e n t  to appo i n t  two 
p s y c h i a t r i s t s  o r  p s y c h o l o g i s t s  is n o t  a l w a y s  necessary, 
e i t h e r  t o  a s s i s t  the c o urt o r  t o  p r o t e c t  t h e  p u b l i c  or the 
d e f e n d a n t .  E x p e r i e n c e  has a l s o  s h o w n  t h a t  s i m p l y  reducing 
t h i s  r e q u i r e m e n t  to only o n e  p s y c h i a t r i s t  o r  p s y c h o l o g i s t  
w o u l d  t e n d  to w e a k e n  p r o t e c t i o n  o f  the p u b l i c  since 
a p p o i n t m e n t  o f  a p r o s e c u t i o n  e x p e r t  w o u l d  n o t  b e  a s s u r e d .- 
T h i s  bill, b a s e d  on that e x p e r i e n c e ,  s e e k s  to a c h i e v e  the 
m o s t  e q u i t a b l e  result.

T h e  b i l l  a l s o  e l i m i n a t e s  a n  a p p a r e n t  c o n t r a d i c t i o n  in 
c u r r e n t  law. W h i l e  AS 1 2 7 4 7 . 0 7 0 ( a )  a p p l i e s  w h e n  "there is 
r e a s o n  to d o u b t  the d e f e n d a n t ' s  f i t n e s s  to p r o c e e d "  (e.g.,
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th e  d e f e n d a n t ' s  competency), t h i s  i s s u e  is a l s o  addressed i n  
A S  1 2 . 4 7 . 1 0 0  (b). The l a t t e r  s u b s e c t i o n ,  hc-v/ever, p r ovides 
for t h e  a p p o i n t m e n t  of o n l y  o n e  p s y c h i a t r i s t  to examine t h e  
d e f e n d a n t ,  not two. A d d i t i o n a l l y ,  it  d o e s  n o t  provide t h e  
o p t i o n  o f  a p p o i n t i n g  f o r e n s i c  p s y c h o l o g i s t s  rather t h a n  
p s y c h i a t r i s t s .  T o  e l i m i n a t e  a n y  c o n f l i c t  b e t w e e n  the 
p r o v i s i o n s ,  A S  12 .47.100 (b) i s  a m e n d e d  
a t t a c h e d  b i l l  to provide t h e  o p t i o n  n f
p s y c h o l o g i s t s ,  and to p r o v i fki /for 
a p p o i n t m e n t s "  requirement.

t w o
in sec. 2 cf t h e  

a p p o i n t i n g  forensic 
i v e r  o f  the " t w o

re C o w p e r  
lover n o r
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SB 140

The Alaska Public Defender Agency and Office of Public 
Advocacy are totally reactive agencies which provide 
representation to indigent person? when appointed by the court, 
These agencies do not make policy nor do they initiate 
litigation. Only proposed legislation with fiscal or program 
ramifications for these agencies can be said to have a direct 
agency impact. Thus the Public Defender Agency and Office of 
Public Advocacy will submit position papers for legislation which 
will affect these agencies fiscally or programatically or will 
require these agencies to litigate constitutional issues raised 
by the legislation.

m4
%

Fiscal impact: None.
Program impact: See Analysis Below. '
Constitutional Impact: None.

This bill would allow a court to appoint but one
qualified pwvchiatrist or psychologist if a defendant and a 
Drosecutrna attorney waived tne recmirpmen t o r . examinar.i on nv two 
such proressionals in criminal cases where sanity is an issue.

Passage of this bill will allow cost savings in 
criminal cases where both parties agree that examination by a 
single qualified psychiatrist or psychologist is sufficient for a 
fair determination of the issue of sanity.

The Alaska Public Defender Agency and the Office of 
Public Ad v o c a c y  support the bill because it offers the parties 
the flexibility to achieve a cost savings in appropriate cases.

?|11(87
Brant McGee " Date
Public Advocate
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Public Defender
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